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PREFACE. 


Actions  arising  out  of  injuries  to  Persons  and  Property  (caused 
by  negligence  of  Carriers,  Corporations,  Employers, 
Municipal  Corporations  and  others),  decided  in  the  State 
and  Federal  Courts  during  the  year  1900,  are  reported  in  this 
volume,  the  eighth  of  the  series  of  AMERICAN  NEGLIGENCE 
Reports.  A  number  of  special  notes  on  various  topics  and 
numerous  notes  of  recent  cases  are  appended  to  several  of  the 
ca^s  reported  herein. 

Following  the  plan  of  the  previous  volumes  of  the  series  of 
American  Negligence  Reports  the  negligence  cases  arising 
out  of  the  relations  of  Carrier  and  Passenger,  Landlord 
and  Tenant,  Master  and  Servant,  Municipal  Corpora- 
tions, Steam  and  Street  Railroad  Companies,  and  all  other 
branches  of  the  law  of  NEGLIGENCE,  are  reported  herein,  as 
decided  in  the  highest  courts  of  Alabama,  Arizona,  Arkansas, 
California,  Colorado,  Connecticut,  Delaware,  District  of  Colum- 
bia, Florida,  Georgia,  Idaho,  Illinois,  Indiana  (Supreme  and 
Appellate  Courts),  Indian  Territory,  Iowa,  Kansas  (Supreme  and 
Appellate  Courts),  Kentucky,  Louisiana,  Maine,  Maryland,  Mas- 
sachusetts, Michigan,  Minnesota,  Mississippi,  Missouri,  Montana, 
Nebraska,  Nevada,  New  Hampshire,  New  Jersey,  New  Mexico, 
New  York  (Court  of  Appeals  and  Appellate  Division  of  Supreme 
Court),  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  Rhode  Island,  South  Carolina,  South  Dakota, 
Tennessee,  Texas  (Supreme  and  Civil  Appeals  Courts),  Utah, 
Vermont,  Virginia,  Washington,  West  Virginia,  Wisconsin,  Wyo- 
ming, and  the  Federal  and  Supreme  Courts  of  the  United 
States.  Notes  of  English  cases  and  annotations  are  added  to 
many  of  the  cases  reported. 

An  additional  feature  to  the  usefulness  of  these  REPORTS  is 
the  number  of  Special  Notes  on  the  various  topics  of  Negli- 
gence Law,  which  feature  is  to  be  extended  and  improved  in 

subsequent  volumes.     These  notes  will,  it  is  hoped,  be  of  service 

[iii] 


r 


iv  AMERICAN  Negligence  Reports. 

to  the  practitioner  in  the  making  of  briefs  on  the  subjects  trea 
The  list  of  notes  in  this  volume  will  be  found  complete  at 
end  of  the  Table  of  Cases  Reported.  Acknowledgment! 
the  preparation  of  these  special  notes  are  due  to  Mr.  J.  Pc 
(Notes  on  Collisions),  Mr.  S.  H.  Wandell  (Note  on  Elev 
Cases),  and  Mr.  W.  J.  Eagle  (Notes  on  Passengers*  Pers 
Effects;  Electric  Wire  Accidents;  Injuries  to  Customers 
Stores;  Telegraph  Cases  and  Damages  for  Mental  Suffer 
Liability  for  Railroad  Fires). 

The  Table  of  Cases  Classified  according  to  Facts,  w 

precedes  the  Index,  will  enable  the  practitioner  to  see  ; 
glance  the  nature  of  the  case  reported,  and  thus  act  as  a  re 
guide  to  a  case  in  point. 

The  Editor  cordially  acknowledges  the  able  services  of 
Walter  J.  Eagle  in  the  preparation  of  the  cases  and  n 
thereto,  and  the  compilation  of  the  Tables  of  Cases  in  this  voli 

of  American  Negligence  Reports. 

JOHN  M.  GARDNEI 
New  York,  December ^  1900. 


TABLE  OF  CASES  REPORTED. 


[For  convenience  of  reference  the  official  citations  of  the  cases  reported  herein, 
so  far  as  the  same  have  appeared  to  date  of  publication  of  this  volume,  together  with 
citations  of  other  systems  of  Reports,  are  added  to  this  Table.  Notes  of  current 
cases  are  designated  by  the  letter  n  preceding  the  number  of  the  page  on  which  the 
same  appear  in  this  volame,  as  for  instance:  Allen  v.  Hixson,  (Ga.),  36  S.  E. 
Sio ni83.] 

A  WAGK. 

Allen  V.  Florence  &  Cripple  Creek  R. 

R.  Co Colo.  App.;  61  Pac  491 n345 

Allen  V.  Hixson Ga. ;  36  S.  £.  810 ni83 

Anderson  v.  Jersey  City  Electric  Light 

Co N.  J.;  46  Atl.  593 82 

Arnold  v.  Eastman  Freight  Car  Heater 

Co Mass.;  57  N.  £.  209 0444 

Atchison,  Topeka  &  Santa  Fe  R'y  Co. 

v.  Cuniffe Tex.  Civ.  App.;  57  S.  W.  692....n370 

B 

Baltimore  &  Ohio  R.  R.  Co.  (Receiv- 
ers) v.  Watson Md. ;  46  Atl.  996 230 

Seal  V.  Atchison,  Topeka  &  Santa  Fe 

R'y  Co Kan.  Sup.;  62  Pac  321 395 

Bessey  v.  Newichawnick  Co Me. ;  46  Atl.  806 43 

Bicn  V.  Unger N.  J.;  46  Atl.  593 86 

Bimgruber  v.  Town  of  Eastchester 54  App.  Div.  (N.  Y.)  80;  66  N.  Y. 

Supp.  278 512 

Blount  v.  Western  Union  Tel.  Co Ala. ;  27  So.  779 n32 

Boomer  v.  Wilbur Mass.;  57  N.  E.  1004 246 

Bowen  v.  Southern  R'y  Co S.  C. ;  36  S.  E.  590 n348 

Boyd  V.  Portland  General  Electric  Co. .  Ore. ;  62  Pac.  378 539 

Bradley  v.  Iowa  Central  R'y  Co Iowa;  83  N.  W.  805 n629 

Braun  v.  Northern  Pacific  R'y  Co Minn. ;  82  N.  W.  675 n369 

Brennan  Lumber  Co.  v.  Great  Northern 

R'y  Co Minn.;  83  N.  W.  137 n629 

Brush  Electric  Light  &  Power  Co.  v. 

Lefevre Tex.  Sup.;  57  S.  W.  640 n2i7 

Bullock  V.  Butler  Exchange  Co R.  I. ;  46  Atl.  274 144 

Burke  v.   Central  R.   R.   Co.  of  New 
Jersey N.  J.;  46  Atl.  775 "93 

[V] 


i 


vi  AMERICAN  NEGUGENCE  REPORTS. 

C 

Campbell  v.  Abbott Mass.;  57  N.  £.  462 

Central  of  Georgia  R'y  Co.  v.  Edwards..  Ga. ;  36  S.  £.  810 

Central  of  Georgia  R'y  Co.  v.  Lippman..Ga.;  36  S.  £.  202 

Chattanooga  Electric  R'y  Co.  v.  Boddy..Tenn. ;  58  S.  W.  646 

Chicago  &  Eastern  Illinois  R'y  Co.  ▼. 
Ross Ind.;  56  N.  E.  451 : 

Chisholm  v.  New  England  Telephone 
&  Telegraph  Co Mass.;  57  N.  E.  383 

Cincinnati  Street  R'y  Co.  v.  Jenkins. . .  Ohio  C.  C 

City  Council  of  Augusta  v.  Owens Ga. ;  36  S.  E.  830 

City  of  Hamilton  v.  Ashbrook Ohio;  57  N.  E.  239 

City  of  Kansas  City  v.  Orr Kan.  Sup. ;  61  Pac  397 

City  of  Ottawa  v.  Black Kan.  App. ;  61  Pac.  985 

City  of  Ottawa  v.  McCreery Kan.  App.;  61  Pac.  986 1 

City  of  Pittsburg  v.  Broderson •. .  Kan.  App.;  62  Pac.  5 1 

Qoney  v.  City  of  Kalamazoo Mich. ;  83  N.  W.  618 i 

Collett  V.  Mayor,  etc.,  of  City  of  New 

York 51  App.  Div.  (N.  Y.)  394;  64  N.  Y 

Supp.  693 

Collins  V.  Illinois  Central  R.  R.  Co. . . . Miss. ;  27  So.  837 i 

Commonwealth  v.  Louisville  &  Nash- 
ville R.  R.  Co Ky.;  58  S.  W.  478 1 

Corringer  v.  Elsinger Minn.;  83  N.  W.  492 

Cowen  et  al.  v.  Watson Md.;  46  Atl.  996 

Creavin  v.  Newton  Street  R'y  Co Mass.;  57  N.  E.  994 


Dangerfield    v.    Atchison,    Topeka    & 

Santa  Fe  R'y  Co Kan.;  6i  Pac  405 i 

Daniel  v.  North  Jersey  Street  R'y  Co. .  N.  J. ;  46  Atl.  625 1 

Davey  v.   Greenfield  &  Turners  Falls 

Street  R'y  Co Mass. ;  58  N.  E.  172 , 

Davis  V.  City  of  Lebanon Ky.;  57  S.  W.  471 

De  Tarr  v.  Ferd.  Hcim  Brewing  Co. . .  Kan.  Sup.;  61  Pac.  689 

Doll  V.  Lehigh  Valley  R.  R.  Co 52  App.  Div.  (N.  Y.)  575;  65  N.  Y 

Supp.  454 t 

Dotty  V.  Atlantic  City  R.  R.  Co N.  J.;  46  Atl.  772 

Dutch  V.  Bodwell  Granite  Co Me.;  46  Atl.  787 

E 

Earle  v.  Consolidated  Traction  Co N.  J.;  46  Atl.  613 

Eaton  V.  New  York  Central  &  Hudson 

River  R.  R.  Co 163  N.  Y.  391 ;  57  N.  E.  609 

Eaves  v.  Atlantic  Novelty  Mf'g  Co Mass.;  57  N.  E.  669 

Electric  Light  &  Power  Co.  v.  LefevrcTex.  Sup.;  57  S.  W.  640 n 

Elston    V.    Delaware,    Lackawanna    & 

Western  R.  R.  Co 196  Pa.  St.  595;  46  Atl.  938 

Emison  v.  Owyhee  Ditch  Co Oregon;  62  Pac.  13 


Table  of  Cases  Reported.  vu 

PAGS 

Enix  V.  Iowa  Central  R'y  Co Iowa;  83  N.  W.  805 n627 

Evansvillc  &  Terrc  Haute  R.  R.  Co.  v. 
Welch Ind.  App.;  58  N.  E.  88 383 

F 

Fitzhenry  v.  Consolidated  Traction  Co..  N.  J. ;  46  Atl.  698 288 

Fleming  v.  Anawanscott  Mills R.  I.;  47  Atl.  315 553 

Frederick  v.  Fonda,  Johnstown  &  Glov- 

crsvillcR.  R.  Co 52  App.  Div.  (N.  Y.)  603;  65  N.  Y. 

Supp.  440 n347 

Freeland  v.   Brooklyn  Heights  R.  R. 

Co 54  App.  Div.  (N.  Y.)  90;  (^  N.  Y. 

Supp.  321 526 

Frye  v.  Bath  Gas  &  Electric  Co Me.;  46  AtL  804 n44 

Q 

Gabriel  v.  Long  Island  R.  R.  Co 54  App.  Div.  (N.  Y.)  41;  66  N.  Y. 

Supp.  301 506 

Gallagher  v.  Button Conn.;  46  Atl.  819 5 

Garland  v.  Southern  Railway  Co Ga. ;  36  S.  E  595 221 

Georgia  &  Alabama  R'y  Co.  v.  Pound. .  Ga. ;  z^  S.  E.  312 n364 

Girard  v.  Griswold Mass.;  58  N.  E  179 643 

Girvin  v.  New  York  Central  &  Hudson 

River  R.  R.  Co 52  App.  Div.  (N.  Y.)  562;  65  N.  Y. 

Supp.  299 107 

Graney  v.  St.  Louis,  Iron  Mountain  & 

Southern  R'y  Co Mo.;  57  S.  W.  2T(i n77 

Groves  v.  Louisville  R'y  Co Ky.;  58  S.  W.  508 411 

Grow  V.  Borough  of  Pottsville Pa. ;  47  Atl.  195 548 

Guggenheim  Smelting  Co.  v.  Sofield..N.  J.;  46  Atl.  711 n90 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v. 

Bell Tex.  Sup.;  57  S.  W.  939 IS9 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v. 

Bell Tex.  Civ.  App.;  58  S.  W.  614 558 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v. 

Marchand  Tex.  Civ.  App.;  57  S.  W.  860 n38s 

Gunn  V.  Willingham Ga.;  ^  S.  E.  804 I93 

H 

Haines  v.  Atlantic  City  R.  R.  Co N.  J. ;  46  Atl.  595 ni07 

Hansen  v.  North  Jersey  Street  R'y  Co..  N.  J. ;  46  Atl.  718 276 

Harding  v.    Railway    Transfer   Co.    of 

Minneapolis Minn.;  83  N.  W.  395 n7i 

Hclmke  v.  Thilmany Wis.;  83  N.  W.  360 172 

Henn  v.  Long  Island  R.  R.  Co 52  App.  Div.  (N.  Y.)  625;  65  N.  Y. 

Supp.  21 n347 

Hoard  v.  Blackstone  M'f  g  Co Mass. ;  58  N.  E.  180 n638 

Hooper  V.  Great  Northern  R'y  Co Minn.;  83  N.  W.  440 453 

Hoopes  V.  West  Jersey  &  Seashore  R. 

R.  Co N.  J.;  47  Atl.  27 274 


viii  AMERICAN  NEGLIGENCE  REPORTS. 

Hovey  v.  Michigran  Telephone  Co Mich.;  83  N.  W.  600. 

Hudson  V.  Northern  Pacific  R'y  Co... Wis.;  83  N.  W.  769. 
Hygienic  Plate-Ice  MT g  Co.  v.  Raleigh 
&  Augusta  Air-Line  R.  R.  Co N.  C;  36  S.  E.  279. . . 


J 

James  v.  Orrell Ark.;  57  S.  W.  931 1 

Jaroszeski  v.  Osgood  &  Blodgett  MTg 

Co Minn.;  83  N.  W.  389 

Jones  V.  City  of  Deering Me. ;  47  Atl.  140 

Jones  V.  Pacific  Mills Mass. ;  57  N.  E.  663 

K 

Kane  v.  City  of  Philadelphia 196  Pa.  St  502;  46  Atl.  893 

Kaseman  v.  Borough  of  Sunbury Pa. ;  46  Atl.  1032 

Kay  V.  Glade  Creek  &  Raleigh  R.  R. 

Co W.  Va.;  35  S.  E.  973 i 

Kay  V.  Metropolitan  Street  R'y  Co 163  N.  Y.  447;  57  N.  E.  751 

Kelley  v.  Calumet  Woolen  Co Mass. ;  58  N.  E.  182 

Kennedy  v.  Hills  Bros.  Co 54  App.  Div.  (N.  Y.)  29;  66  N.  Y 

Supp.  280 

King   V.    Chicago,    Milwaukee    &    St. 

Paul  R'y  Co Minn.;  82  N.  W.  1113 1 

Kletschka  v.  Minneapolis  &  St.  Louis 

R.  R.  Co Minn.;  83  N.  W.  133 

Knopf  V.  Philadelphia,  Wilmington  & 

Baltimore  R.  R.  Co Del.4  46  Ad*  747 t 

L 

Lagerman    v.    New    York    Central    & 

Hudson  River  R.  R.  Co 53  App.  Div.  (N.  Y.)  283;  65  N.  Y 

Supp.  764. 

Lake   Erie   &  Western   R.   R.   Co.   v. 
Miller Ind.  App.;  57  N.  E.  596 n 

Lando  v.  Chicago,  St.  Paul,  Minneap- 
olis &  Omaha  R'y  Co Minn.;  83  N.  W.  1087 

Laredo  Electric  &  R'y  Co.  v.  Hamilton.. Tex.  Civ.  App.;  56  S.  W.  998 

Laudie  v.  Western  Union  Tel.  Co N.  C;  35  S.  E.  810 

Lemoine  v.  Aldrich Mass. ;  58  N.  E.  178 

Lonzer  v.  Lehigh  Valley  R.  R.  Co. . . .  196  Pa.  St  610;  46  Atl.  937 

Louisville   &   Nashville   R.    R.    Co.   v. 
Marbury  Lumber  Co Ala. ;  28  So.  438 m 

Lumber  Co.  v.  Great  Northern  R'y  Co..  Minn. ;  83  N.  W.  137 ni 

M 

McGinn  V.  French Wis.;  82  N.  W.  724 

McGinn  v.   Piatt Mass.;  58  N.  E.  175 ( 

McGrath  v.  Great  Northern  R'y  Co... Minn.;  83  N.  W.  413 i 

McGrew  v.  Thayer Ind.  App. ;  57  N.  E.  262 n: 


Table  of  Cases  Reported.  ix 

McHugh   V.   North  Jersey  Street  R*y  page 

Co N.  J.;  46  Atl.  78a n95 

McKeering  v.  Pennsylvania  R.  R.  C0..N.  J.;  46  Atl.  715 486 

Mackrall  v.  Omaha  &  St  L.  R.  R.  Co..Iowa;  82  N.  W.  975 :....n346 

McMillan  v.  Wilmington  &  Weldon  R. 

R.  Co N.  C;  36  S.  E.  129 .n63i 

Mann    v.    Lake    Shore    &    Michigan 

Southern  R'y  Co Mich.;  83  N.  W.  596 n3i4 

Marcotte  v.  City  of  Lewiston Me. ;  47  Atl.  137 438 

Markey  v.  Consolidated  Traction  Co. .  N.  J. ;  46  Atl.  573 n288 

Mayor,  etc.,  of  Sandersville  v.  Hurst. .  Ga. ;  36  S.  E.  757 594 

Meeker  v.  C.  R.  Remington  &  Son  C0..53  App.  Div.  (N.  Y.)  592;  65  N.  Y. 

Supp.  1116 314 

Meekin  v.  Brooklyn  Heights  R.  R.  Co..  164  N.  Y.  145;  58  N.  E.  50 490 

Meekins  v.  Norfolk  &  Southern  R.  R. 

Co N.  C.;37S.  E.  77 534 

Mills  V.  Thomas  Elevator  Co 54  App.  Div,  (N.  Y.) ;  66  N.  Y.  Supp. 

398 655 

Missouri,  Kansas  &  Texas  R'y  Co.  v. 

Nail Tex.  Civ.  App.;  58  S.  W.  165 658 

Missouri  Pacific  R.  R.  Co.  V.  Fox Neb.;  83  N.  W.  744 463 

Moldenhaur  v.  Minneapolis  Street  R'y 

Co Minn.;  83  N.  W.  381 nsj 

Monroe  v.  Carlisle Mass. ;  57  N.  E.  332 n6 

Morrison  v.  City  of  Syracuse 53  App.  Div.  (N.  Y.)  490;  65  N.  Y. 

Supp.  946 • 523 

Muckinhaupt  v.  Erie  R.  R.  Co 196  Pa.  St  380 n349 

Murphy  v.  Inhabitants  of  Needham. . . .  Mass. ;  57  N.  £.  689 61 

Murphy  v.  Leggett 164  N.  Y.  121;  58  N.  £.  42 292 

N 

Nebraska  Telephone  Co.  v.  Jones Neb. ;  83  N.  W.  197 270 

Nebraska  Telephone  Co.  v.  Jones Neb. ;  81  N.  W.  435 n27i 

Nickolson  v.  Northern  Pacific  R'y  Co. .  Minn. ;  83  N.  W.  454 4So 

Noonan  v.  Consolidated  Traction  Co. .  N.  J. ;  46  Atl.  770 n288 

North    Chicago   Street   R.    R.    Co.   v. 

Kaspers 111.;  57  N.  E.  849 28 

Nugent   V.    Fair    Haven    &   Westville 

Street  R'y  Co Conn.;  46  Atl.  875 179 

Nussbaum  v.  Louisville  R'y  Co Ky. ;  57  S.  W.  249 n369 

O 

O'Connor  V.  Hall 52   App.    Div.   428;   65    N.    Y.    Supp. 

136 515 


Peterson  v.  St.  Louis,  Iron  Mountain 

&  Southern  R'y  Co Mo. ;  57  S.  W.  709 77 

PfciflFer  v.  Dialogue N.  J.;  46  Atl.  772 90 


american 
Negligence  Reports 

CURRENT   SERIES 

[CITED  AM.  NEQ.  REP.] 


ALL  THE  CURRENT    NEGLIGENCE   CASES    DECIDED   IN  THE  FEDERAL 

COURTS     OF    THE     UNITED     STATES,  THE    COURTS    OF  LAST 

RESORT  OF    ALL  THE    STATES    AND  TERRITORIES  AND 

SELECTIONS   FROM    THE  INTERMEDIATE  COURTS 

TOGETHER  WITH 

NOTES  OF  ENGLISH  CASES  and  ANNOTATIONS 


EDITED  BY 

2d:.  C3-Jl:E 

OF  THE  NEW  YORK  BAR 


Vol.  VIII 


NEW  YORK 

REMICK  &  SCHILLING 
1900 


american 
Negligence  Reports 

CURRENT   SERIES 

[CITED  AM.  NEG.  REP.] 


ALL  THE  CURRENT    NEGLIGENCE    CASES    DECIDED   IN  THE  FEDERAL 

COURTS    OF    THE     UNITED     STATES,  THE    COURTS    OF  LAST 

RESORT  OF   ALL  THE    STATES   AND  TERRITORIES  AND 

SELECTIONS   FROM    THE  INTERMEDIATE  COURTS 


TOGETHER  WITH 

NOTES  OF  ENGLISH  CASES  and  ANNOTATIONS 


EDITED  BY 


OF  THE  NEW  YORK  BAR 


Vol.  VIII 


NEW  YORK 

REMICK  &  SCHILLING 

►  1900 


xxu 


American  Negugence  Reports. 


PAGE 

Keenan  v.  Waters,  i8i  Pa.  St  347- -142 
Kellogg  V.  R.  R.  Co.,  79  N.  Y.  72.  .456 
Kellogg  V.  Railway  Co.,  26  Wis.  233.-627 
Kelsey  v.  Railway  Co.,  i  S.  D.  80.  .627 
Kennedy  v.  Railway  Co.,  59  Minn. 

45 75 

Keppleman  v.  R'y  Co.,  190  Pa.  St 

333 34B 

Kimball  v.  Friend,  95  Va.  125 360 

Kimmer  v.  Weber,  151  N.  Y.  419.. 

318,  518 

Kincaid  v.  Higgins,  4  Ky.  396 473 

King  V.  Liverrnore,  9  Hun,  298 302 

King  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 

66  N.  Y.  181 30a 

Kinsley  v.  Lake  Shore  R.  R.  Co., 

125  Mass.  54 50 

Klatt  V.  Lumber  Co.,  92  Wis.  622. .  .178 
Knahtla  v.  Railway  Co.,  21  Ore.  136..332 

Knox  V.  McCalla,  70  Ga.  725 205 

Kraatz  v.  Light  Co.,  82  Mich.  457.  .211 

Krog  V.  R.  R.  Co.,  7J  Ga.  214 n222 

Kuhn  ▼.  Jewett,  32  N.  J.  Eq.  647. .  .627 
Kunz  V.   City  of  Troy,  104  N.  Y. 

344 522 


Lafflin  y.  Buffalo  &  S.  W.  R.  Co., 
106  N.  Y.  136 286,  n286,  508,  nso8 

Laing  v.  Colder,  8  Pa.  St  482.  .285,  n285 

Lane  v.  Starkey,  20  Neb.  586 470 

Langan  v.  City  of  Atchison,  35  Kan. 
318 229 

La  Pontney  v.  Cartage  Co.,  (Mich.) 
74  N.  W.  712 258 

Larson  v.  Knapp,  Stout  &  Co.  Com- 
pany, 98  Wis.  178 178 

Laughlin  v.  R'y.  (Mich.)  28  N.  W. 

873 480 

Lawrence  v.   Mt.   Vernon,  35   Me. 

100 158 

Legg  V.  Britton,  (Vt)  24  Atl.  1016..488 
Leggott  V.  R'y  Co.,  L.  R.  i  Q.  B. 

Div.  599 489 

Lehr  v.  Stein  way  &  H.  P.  R.  Co., 

118  N.  Y.  5S6 283,  n283 

Lewis  V.  Chisolm,  68  Ga.  40 381 

Lewis  V.  Long  Island  R.  R.  Co.,  162 

N.  Y.  52;  30  App.  Div.  410 11347 


PACK 

Lewis  V.  New  York  Steeping-Car 
Co.,  143  Mass.  273 5a 

Lewis  V.  Simpson,  (Wash.)  29  Pac 
207 ni83 

Libby  ▼.  Railway  Co.,  82  Mo.  292. .  25 

Linehen  v.  Western  Electric  Co.,  29 
App.  Div.  (N.  Y.)  462 n292^ 

Littlewood  v.  Mayor,  etc.,  89  N.  Y. 

24 ...495 

Liverpool,  L.  &  G.  Ins.  Co.  v.  So. 

Pac  Co.,  125  Cal.  434 592 

Loan  V.  City  of  Boston,  106  Mass. 

450 251 

Lockwood  V.  R.  R.  Co.,  98  N.  Y. 

523 496 

Loftus  V.  Ferry  Co.,  84  N.  Y.  455*. . 

509,  0509,  sii,  nsii 

Long  V.  Strickland,  2  Ga,  348 202 

Loomis  V.  R*y  Co.,  17  Mo.  App.  340..473 
Loonan  v.  Brockway,  28  How.  Pr. 

472 19a 

Looney  v.  McLean,  129  Mass.  33. .  11 
Louisville  &  N.  R.  Co.  v.  State,  3 

Head,  524. 421 

Love  v.  City  of  Atlanta,  95  Ga.  I29..n22i5 
Lowe  V.  Salt  Lake  City,  13  Utah,  91.. 

167,  171 
Lowell  V.  L.  &  B.  R.  R.  Co.,  23  Pick. 

34 301 

Lowney  v.  R.  R.  Co.,  78  Me.  479.  .612 

Ludwig  V.  Sager,  84  111.  99 31 

Luebke  v.  Machine  Works,  88  Wis. 

442 177 

Lyberg  v.  R.  R.  Co.,  39  Minn.  15.  .447 
Lyon    V.    City    of    Cambridge,    156 

Mass.  419 640 

Lyon  V.  Lenor,  106  Ind.  567 n365 

Lyons  v.  City  of  Red  Wing,  76  Minn. 

30 650 

M 

McCafferty  v.  L.  D.  &  P.  M.  R.  R. 

Co.,  61  N.  Y.  178 302 

McCafferty  v.  R.  R.  Co.,  193  Pa.  St 

339 335 

McCain  v.  Sutlive,  (Ga.)  34  S.  E. 

1013 ,305 

McCampbell  v.  Steamship  Co.,  144 

N.  Y.  552 519 


Table  of  Cases  Cited. 


xxiii 


PAGB 

McCary  v.  R'y  Co.^  (Tex.)  34  S.  W. 

95 V 479 

McConnell  v.  West,  105  Ga.  468 205 

McCosker  v.  R.  R.  Co.,  84  N.  Y.  77.318 

McEIIigott  V.   Randolph,  61   Conn. 

157 181 

McGarry  v.  Loomis,  63  N.  Y.  104. . . 

39,  521,  522 
McGill  V.  Granite  Co.,  (N.  H.)  46 

Atl.  664 485 

McGilvery  v.  Newark  Electric  Light 

&  Power  Co.,  62  N.  J.  L.  451. ,. .  87 
McGovem  v.  Manufacturing  Co.,  80 

Ga.  227 196 

McGovem  v.  N.  Y.  C  &  H.  R.  R. 

R.  Co.,  67  N.  Y.  417 493 

McGovem  v.  R.  R.  Co.,  123  N.  Y. 

280 518 

McGregor  v.  Auld,  83  Wis.  546 176 

McGuire  v.  Spence,  91  N.  Y.  303. ..  39 
Mclntyre  v.  N.  Y.  Cent  R.  R.  Co., 

37  N.  Y.  287 494,0494 

Mclntyre  v.  Printing  Co.,  103  Ga. 

288 191 

McKay  v.  Hand,  168  Mass.  270 n444 

McKeever  v.  R.  R.  Co.,  59  Cal.  a94..59i 
McKune  v.   Lumber  Co.,   no  Cal. 

480 591 

McMillan  v.  Insurance  Co.,  4  Scots 

L.  T.  96 60 

McNuIty  V.  Praden,  62  Ga.  138 203 

Macomber  v.  Nichols,  34  Mich.  212.. n58 
Maher  v.  McGrath,  58  N.  J.  Law 

469 .' 92 

Mahoney    v.    City    of    Boston,  171 

Mass.  4^ 61 

Malay  v.  Light  Co.,  41  App.  Div. 

(N.  Y.)S78 499 

Malcolm  v.  Fuller,  (Mass.)  25  N.  E. 

83 409 

Mali  V.  Lord,  39  N.  Y.  381 117 

Mandeville  v.  Guernsey,  51  Barb.  99.-473 
Maney  v.  R.  R.  Co.,  49  111.  App.  105..489 

Mann  v.  Birchard,  40  Vt.  326 25 

Mann  v.  Canal  Co.,  91  N.  Y.  498. . .  .499 
Mann  v.  Stock- Yard  Co.,  128  Ind. 

138 592 

Manning  v.  R.  R.  Co.,  91  Hun,  279.  .311 


PAGB 

Manufacturing  Co.  v.   McC^ormick, 

118  Pa.  St  519 548 

Manufacturing  Co.  v.  Phelps,  130  U. 

S.  Sao » 477 

Manufacturing  Co.  v.  Taylor,  95  Ga. 

615 191 

Marland  v.  R.  R.  Co.,  123  Pa.  St. 

487 349 

Mars  v.  Canal  Co.,  54  Hun,  625 116 

Martello  v.  Fusco,  (R.  I.)  45  Atl. 

Rep.  577 146 

Martin  v.  Richards,  155  Mass.  381..  11 
Marvin  v.  City  of  New  Bedford,  158 

Mass.  464 251 

Mathews  v.  Kelsey,  58  Me.  56 n292 

Mattingly  v.  Pennie,  (Cal.)  39  Pac. 

200 470 

Mayberry  v.  Kelley,  i  Kan.  116 36 

Maynard  v.  Hunnewell,  65  Ga.  281.. 203 
Mayor,  etc.,  v.  Cameron,  (Ga.)  36  S. 

E.  462 213 

Mayor,  etc.,  v.  Dykes,  103  Ga.  847.  .600 
Maultby  v.  City  of  Leavenworth,  28 

Kan.  748 229 

Maxey  v.  Railway  Co.,  113  Mo.  i. ..  82 
Meesel  v.  Lynn  &  Boston  R.  R.  Co., 

8  Allen  (Mass.)  234 282,  n282 

Melchert  v.  Brewing  Co.,  140  Pa.  St. 

448 548 

Melzer  v.  Car.  Co.,  76  Mich.  94 258 

Memphis  &  Ohio  River  Packet  Co. 

V.  McCool,  83  Ind.  392 (i>7,  n67 

Memphis,   P.   P.   &  B.   R'y  Co.  v. 

Stote,  87  Tenn.  746 419 

Mercer  v.  Corbin,  117  Ind.  450 59 

Merritt  v.  Earle,  29  N.  Y.  115 40 

Meyer  v.  Houck,  85  Iowa,  319 393 

Miller  v.  R.  R.  Co.,  58  N.  J.  Law, 

428 307,308 

Miller  v.  R'y  Co.,  (C.  C.)  12  Fed. 

600 409 

Miller  v.  Smithe,  95  Ga.  288 381 

Mo.  Pac.  R*y  Co.  v.  Chick,  (Kan.) 

3  Am.  Neg.  Rep.  380 n230 

Mitchell  v.  R*y  Co.,  51  Mich.  236.  ..389 
Moakler  v.   Willamette  Valley  R'y 

Co.,  18  Ore.  189 zyi,  n332 

Mohney  v.  Cook,  26  Pa.  St.  342 40 

Moore  v.  R.  R.  Co.,  115  Mich.  103..  66 


XXIV 


American  Negligence  Reports, 


PAGB 

Moore  V.  R.  R.  Co.,  99  Pa.  St.  301 . . 

342,  343 
Mordhorst    v.    Telephone    Co.,    28 

Neb.  610 481 

Morgan  v.  City  of  Lewiston,  91  Me. 

571 440 

Morgan  v.  Southern  Pac.  Co.,  95  Cal. 

501 161,  ni6i 

Morningstar    v.    Cunningham,     no 

Ind.  328 n365 

Morris   v.    Railway   Co.,   64    N.    Y. 

Supp.  878 307,  308 

Morris  v.  Wiley,  2  Ga.  287 201 

Mosher  v.  Express  Co.,  38  Ga.  42. . .  24 
Moss  V.  Phila.  Traction  Co.,  (Pa.) 

I  Am.  Neg.  Rep.  519 n288 

Moss  V.  R.  R.  Co.,  49  Mo.  167 199 

Mott  V.  Ice  Co.,  7z  N.  Y.  543..  109,  116 
Moyniham  v.  Allyn,  162  Mass.  272. .  11 
Muckinhaupt  v.  R.  R.  Co.,  196  Pa. 

St.  380 .^. .  .349»  n349 

Mudget  V.  Kent,  18  Me.  349 473 

Mulcairns  v.   City  of  Janesville,  67 

Wis.  24 70 

Mullen  V.  St.  John,  57  N.  Y.  567. . . 

298,  304 
Mundt  v!  Glokner,  24  App.  Div.  110..496 
Murfin  v.  Plank-Road  Co.,  113  Mich. 

675 59 

Murphy  v.   Ninth  Ave.   R.   R.   Co., 

(N.  Y.)  9  Am.  Neg.  Cas.  656 ni79 

Murphy  v.  N.  Y.  Cent.,  etc.,  R.  R. 

Co.,  88  N.  Y.  445 496,  n496 

Murphy  v.  R.  R.  Co.,  88  N.  Y.  146.  .318 
Murray  v.  Dwight,  161  N.  Y.  301... 656 

Myers  v.  Hinds,  no  Mich.  300 59 

Myers  v.   R.   R.  Co.,  44  App.  Div. 

(N.  Y.)  II 106 

Mynning  v.  R.  R.  Co.,  67  Mich.  677.-2^ 

N 

Nass  V.  Schulz,  (Wis.)  &i  N.  W.  133.588 

Nelson  v.  Jenkins,  42  Neb.  133 482 

Neuber's  Case,  62  Md.  399 234 

Newark  Electric  Light  &  Power  Co. 

V.  Ruddy,  62  N.  J.  Law,  505 89,  90 

Newman  v.  R.  R.  Co.,  52  N.  J.  L. 

446 n288 


PACK 


N.  Y.  Cent.  R.  R.  Co.  v.  Lockwood, 

17  Wall.  357 25,  n25 

Noice  V.  Brown,  39  N.  J.  Law,  569.. 490 


Obernalte  v.  Johnson,  36  Neb.  772.. 482 
Och  V.  Mo.,  Kan.  &  Tex.  R'y  Co., 

130  Mo.  27 67,  n67 

Ohio  &  Miss.  R'y  Co.  v.  Selby,  47 

Ind.  471 26,  n26 

Oldfield  V.  N.  Y.  &  H.  R.  R.  Co.,  14 

N.  Y.  310 493,  521 

Olsen  V.  Nixon,  61  N.  J.  Law,  671..  92 
O'Malley  v.  R.  R.  Co.,  67  Hun,  130.  .106 
O'Mara  v.  H.  R.  R.  R.  Co.,  38  N.  Y. 

445 495 

Opsahl  V.  Judd,  30  Minn.  126 40 

O'Rourke  v.  Harte,  7  Bosw.  511... 302 
O wing's  Case,  65  Md.  502 234 


Packer  v.  Electric  Co.,  (Mass.)  56  N. 

E.  704. 65 

Paducah  &  E.  R.  Co.  v.  Comm.,  80 

Ky.  147;  4  Ky.  Law  Rep.  625 

n4i2,  418 
Painton  v.  Railway  Co.,  83  N.  Y.  7..  113 

Papworth  v.  Ryman,  108  Ga.  780 

205,  206 
Parker  v.  Mayor,  etc.,  39  Ga.  725. . .  39 

Parsons  v.  Trustees,  44  Ga.  529 595 

Patterson  v.  City  of  Austin,  (Tex.) 

39  S.  W.  976 159 

Pearson  v.  Dry  den,  28  Ore.  350 332 

Pederson   v.    City  of   Rushford,   41 

Minn.  289 70 

Pcil  V.  Reinhart,  127  N.  Y.  381 11 

Pelton  V.  Schmidt,  (Mich.)  62  N.  W. 

552 265 

Penn.  Co.  v.  Hine,  41  Ohio  St.  276.  .376 
Penn  Co.  v.  McCaffrey,  173  III.  169..  30 
People  V.  Chic.  &  A.  R.  Co.,  67  111. 

118 421 

People  V.  Cunningham,  i  Denio  (N. 

Y.),  524 n292 

People  V.  Downs,  123  N.  Y.  558 102 

People  V.  McCann,  16  N.  Y.  58.  ...102 


Table  of  Cases  Cited. 


PAGB 


Pepper  v.   Southern   Pac   Co.,   105 

Cal.  389 171 

Perkins  v.  Stickney,  132  Mass.  217.. 477 

Perry  v.  R.  R.  Co.,  50  Cal.  578 626 

Phila.,  W.  &  B.  R.  Co.  v.  P.  &  H. 
dc   G.   Steam  Towboat  Co.,  2^ 

How.  (U.  S.)  209 40 

Philips  V.  Philips,  93  Iowa,  615 392 

Phillips  V.  Ga.  R.  R.  &  Banking  Co., 

93  Ga.  356 18,  ni8,  Z77,  nz77 

Phillips  V.  Railway  Co.,  5  Q.  B.  Div. 

78 yy;,  n307,  308 

Pickard  v.  Smith,  10  C.  B.  (N.  S.) 

470 264,  n264 

Pickup  V.  Insurance  Co.,  3  Q.  B. 

Div.  594 102,  ni02 

Piedmont  M'fg  Co.  v.  Columbia  & 

G.  R.  Co.,  19  S.  C.  353 25 

Piggott  V.  Railway  Co.,  3  M.  G.  & 

S.  229 621,  n62i 

Pitcher  v.  Railway  Co.,  154  Pa.  St. 

560;  174  Pa.  St  402 648,  n648 

Pitts  V.  R.  R.  Co.,  98  Ga.  655 198 

Place  V.  Hay  ward,  117  N.  Y.  487.  ..305 

Piatt  V.  R'y  Co.,  2  Hun,  124.. 557,  n557 

Platz    V.    City   of   Cohoes,   89   N.    Y. 

219 40 

Pletcher  v.  Scranton  Traction  Co., 

185  Pa.  St  147 na88 

Polack  V.  Pioche,  35  Cal.  416 316 

Pomfrey    v.     Village    of    Saratoga 

Springs,  104  N.  Y.  459 513 

Potter  V.  Seymour,  4  Bosw.  140 303 

Powell  V.  R.  R.  Co.,  77  Ga.  200 n223 

Pratt  V.  Railway  Co.,  63  Hun,  616.  .106 
Pratt  V.  Weymouth,  147  Mass.  245. .  61 
Preston    v.    Witherspoon,    109   Ind. 

457 n365 

Price  V.  Lathrop,  66  Ga.  247 203,  205 

Price  V.  Town  of  Breckinridge,  92 

Mo.  378 473 

Price's  Case,  87  Md.  183 234 

Pullman    Palace-Car   Co.   v.   Smith, 

7^  111.  360 50 

Pumphrey's  Case,  72  Md.  82 233 

Purnell  v.  R.  R.  Co.,  122  N.  C.  832.  .631 
Putnam  v.  R.  R.  Co.,  55  N.  Y.  108. . 

285,  n285 
Pye  V.  Faxon.  156  Mass.  471 248 


Q  PAC. 

Quin  V.  Moore,  15  N.  Y.  432 493 

Quinlan  v.  Welch,  141  N.  Y.  158 114 

R 

Raabe  v.  Squier,  148  N.  Y.  81 306 

Race  V.  Ferry  Co.,  138  N.  Y.  644. . . 

509,  n509,  511,  nsii 
Railroad  Co.  v.  Ayres,  29  N.  J.  L. 

393 "370 

R.  R.  Co.  V.  Brinkman,  64  Md.  52.  .627 

R.  R.  Co.  V.  Brown,  26  Kan.  443 604 

R.  R.  Co.  V.  Bussey,  95  Ga.  591 378 

R.  R.  Co.  V.  Cadow,  120  Pa.  St.  559.-343 
R.  R.  Co.  V.  Chenewith,  52  Pa.  St 

382 26 

R.  R.  Co.  V.  Coleman,  28  Mich.  440..258 
R.  R.  Co.  V.  Connelly,  (Ky.)  7  S.  W. 

914 483 

R.  R.  Co.  V.  Craig,  59  Ga.  185;  62  Ga. 

362 206 

R.  R.  Co.  V.  Cumberland,  20  Sup.  Ct 

Rep.  380 394 

R.  R.  Co.  V.  Dc  Bray,  71  Ga.  406.  .n222 
R.  R.  Co.  V.  Dick,  (Ky.)  15  S.  W. 

665 40 

Railroad  Co.  v.  Dickey,  90  Ga.  491..  185 

R.  R.  Co.  V.  Dietz,  50  111.  210 426 

R.  R.  Co.  V.  Evans,  52  Neb.  50 272 

Railroad  Co.  v.  Fort,  17  Wall.  553 ••19^ 

R.  R.  Co.  V.  Freeman,  75  Ga.  331 600 

R.  R.  Co.  V.  Gann,  68  Ga.  353 26 

R.  R.  Co.  V.  Gantt,  39  Md.  115 621 

R.  R.  Co.  V.  George,  94  Ala.  200 186 

R.  R.  Co.  V.  Griflfin,  92  Tenn.  694-  .n576 
R.  R.  Co.  V.  Handy,  63  Miss.  609. ..  49 
R.  R.  Co.  V.  Hariin,  (Neb.)  70  N. 

W.  263 629 

R.  R.  Co.  V.  Hummell,  44  Pa-  St 

379 343 

R.  R.  Co.  V.  Kassen,  49  Ohio  St 

230 126,  ni26,  128 

R.  R.  Co.  V.  Keener,  93  Ga.  fe)8 26 

Railroad  Co.  v.  Kellogg,  94  U.  S. 

469 626 

R.  R.  Co.  V.  Kreig,  22  Ind.  App.  405..627 
R.  R.  Co.  V.  Krinning,  87  Ind.  351  •  -^^ 
R.  R.  Co.  V.  Lawler,  40  Neb.  357. . 

476,478 


XXVI 


AMERICAX  NEGUGENCE  REPORTS. 


PAGB 


R.  R.  Co.  V.  Lewis,  79  Pa.  St  33-  • -343 
R.  R.  Co.  V.  Long,  6  Am.  &  £ng. 

R'y  Cas.  254 421 

R.  R.  Co.  V.  Mackey,  157  U.  S.  72.  .104 
R.  R.  Co.  V.  McConnell,  87  Ga.  756..207 

R.  R.  Co.  V.  Moore,  94  Ga.  457 3^ 

R.  R.  Co.  V.  Nitschc,  126  Ind.  229. .  .627 

R.  R.  Co.  V.  Odcn,  80  Ala.  38 25 

R.  R.  Co.  V.  Owens,  6  Kan.  App. 

515 <5o4 

R.  R.  Co.  V.  Phelps,  (Va.)  19  S.  E. 

652 n222 

R.  R.  Co.  V.  Proctor,  i  Allen,  ^.,Z7^ 
R.  R.  Co.  V.  Randall,  50  Tex.  254. .  .660 
R.  R.  Co.  V.  Richardson,  91  U.  S. 

454 to 

R.  R.  Co.  V.  Righter,  42  N.  J.  Law, 

180 95,  291 

R.  R.  Co.  V.  Root,  49  Neb.  9M 482 

R.  R.  Co.  V.  Shott,  92  Va.  34 3<5o 

R.  R.  Co.  V.  Smalley,  61  N.  J.  L. 

277 276 

R.  R.  Co.  V.  Stanford,  12  Kan.  354.  .626 

R.  R.  Co.  V.  State,  16  Lea,  300 421 

R.  R.  Co.  V.  Steinbrenner,  47  N.  J. 

L.  161 : n288 

R.  R.  Co.  V.  Sykes,  96  111.  162 394 

R.  R.  Co.  V.  Talbot,  48  Neb.  627. . . 

170,  172 
R.  R.  Co.  V.  Troutman,  (Pa.)  11  W. 

N.  C.  453 342 

R.  R.  Co.  V.  Williams,  131  Ind.  30.  .627 
R.  R.  Co.  V.  Wilson,  (Tex.)  24  S.  W. 

686 480 

R.  R.  Co.  V.  Wiswell,  168  111.  613...  30 
Railway  Co.  v.  Adams,  ZZ  Kan.  427.. 400 
Railway  Co.  v.  Adcock,  52  Ark.  406..378 
Railway  Co.  v.  Ayers,  (Tex.)  8  S.  W. 

538 629 

Railway  Co.  v.  Barlow,  104  Ga.  213. . 

18,  377 
Railway  Co.  v.  Baxter,  42  Neb.  793.. 467 
Railway  Co.  v.  Bellew,  22  Tex.  Civ. 

App.  268 574,  661 

Railway  Co.  v.  Bigham,  90  Tex.  223..354 
Railway  Co.  v.  Buck,  (Ind.  Sup.)  19 

N.  E.  453 40 

Railway  Co,  v.  Burden,  14  Ind.  App. 

512 627 


PAGK 

Railway  Co.  ▼.  Chambliss,  97  Ala. 

171 364 

Railway  Co.  v.  Dawson,  62  Tex.  26i..66a 
Railway  Co.  v.  Delaney,  (Tex.)  55 

S.  W.  538 35-? 

Railway    Co.     v.     De     Lesdernier, 

(Tex.)  19  S.  W.  366 42.^ 

Railway  Co.  v.  Dorsey,  66  Tex.  I48..66c> 
Railway  Co.  v.  Dyson,  7  Am.  Neg. 

Rep.  215 Z7<> 

Railway  Co.  v.  Faylor,  126  Ind.  126..  25 
Railway  Co.  v.  Fox,  56  Neb.  746.  ..466 
Railway  Co.  v.  Frawley,  no  Ind.  30..  40 
Railway  Co.  v.  Garcia,  62  Tex.  285.  .66a 
Railway  Co.  v.  Green,  (Tex.)  49  S. 

W.  670 394 

Railway  Co.  v.  Griffith,  54  Kan.  428.. 604 
Railway  Co.  v.  Harbin,  (Ga.)  36  S. 

E.  218 186 

Railway  Co.  v.  Higby,  (Tex.)  26  S. 

W.  7yj 660 

Railway  Co.  v.  Hill,  71  Tex.  451 159 

Railway  Co.  v.  Howard,  (Ind.  Sup.) 

24  N.  E.  892 17a 

Railway  Co.  v.  Ivy,  71  Tex.  409 25 

Railway  Co.  v.  Johnson,  90  Ga.  501.  .378 
Railway  Co.  v.  Jones,  59  Ark.  105. .  .624 
Railway  Co.  v.  Levine,  87  Tex.  437.  .635 
Railway  Co.  v.  Locke,  112  Ind.  404.  .389 
Railway  Co.  v.  McClain,  80  Tex.  85.. 660 
Railway  Co.   v.   McGown,  65  Tex. 

640 25 

Railway  Co.  v.  Mitchell,  57  Ark.  418..624 
Railway  Co.  v.  Moffatt,  60  Kan.  113.. 604 
Railway  Co.  v.  Muthersbaugh,  71  111. 

572 627 

Railway  Co.  v.  Peacock,  69  Md.  257.. 557 
Railway  Co.  v.  Powers,  58  Kan.  544.. 605 
Railway  Co.  v.  Price,  106  Ga.  176. .  .600 
Railway  Co.  v.  Reynolds,  93  Ga.  570..  185 
Railway  Co.  v.  Ricks,  (Ga.)  34  S.  E. 

570 18,  377 

Railway  Co.  v.  Rowell,  92  Tex.  147.. 661 
Railway  Co.  v.  Stone,  54  Kan.  83. ..  39 
Railway  Co.  v.  Trich,    117   Pa.   St. 

399 390 

Railway  Co.  v.  Waldhaur,  (Ga.)  11 
S.  E.  452 483 


Table  of  Cases  Cited. 


xxvii 


PAOX 

Railway  Co.  v.  Warren,  90  Tex.  566.. 

357,  574 
Railway   Co.   v.   Williams,  56  Kan. 

^2A 605 

Rait  V.  Carpet  Co.,  66  Minn.  76 264 

Randall  v.  R.  R.  Co.,  106  Mass.  276.  .640 
Rawitzky  v.  R.  R.  Co.,  40  La.  Ann. 

47 376 

Read  v.  Ry  Co.,  L.  R.  3  Q.  B.  555..487 

Reg.  V.  Justin,  24  Ont.  327 59 

Rehberg  v.   Mayor,  etc.,  91   N.   Y. 

m 39 

Reilly  v.  Paving  Co.,  31  App.  Div. 

302 531,532 

Reiter  v.  Winona  &  St.  Peter  R.  R. 

Co.,  72  Minn.  225 70,  n7o 

R.  E.  Lee,  2  Abb.  U.  S.  50 49 

Reynolds  v.  Van  Beuren,  155  N.  Y. 

120 n7 

Rice  V.  Nixon,  97  Ind.  07 n365 

Richards   v.    Hayes,    17    App.    Div. 

422 518 

Richards  v.  Rough,  53  Mich.  212. .  .389 
Richardson  v.   City  of  Boston,   156 

Mass.  145 640 

Richardson  v.  Coal  Co.,  (Wash.)  32 

Pac.  1012. ni83 

Rooney  v.  Cordage  Co.,  161  Mass. 

159 639 

Root  V.  N.  Y.  Cent  Sleeping-Car 

Co.,  28  Mo.  App.  199 50 

Rosse  V.  R'y  Co.,  68  Minn.  216.. 450,  452 

Roth  V.  Manufacturing  Co.,  96  Wis. 

615 178 

Rounds  V.  Del.,  Lack.  &  W.  R.  Co., 

64  N.  Y.  129 109,  ni09,  "6 

Rowell  V.  Railway  Co.,  64  Conn.  380..  182 
Rowell  V.  R.  R.  Co.,  68  N.  H.  358.  .485 
Ruchinsky  v.  French,  168  Mass.  70.  .639 
Rudgeair  v.  Traction  Co.,   180  Pa. 

St  333 "8 

Rupard  v.  R.  R.  Co.,  88  Ky.  280 

233,  235 
Ryder  v.  Kinsey,  62  Minn.  85 70 


PAGE 


St.  Louis,  Ark.  &  Tex.  R'y  Co.  v. 
Hardy,  55  Ark.  134 378,  n378 


Salter  v.  R.  R.  Co.,  75  N.  Y.  273. .. 

170,  171 
Sanford  v.  Oil  Co.,  118  N.  Y.  571.. 657 
Saulsbury  v.  Village  of  Ithaca,  94  N. 

Y.  27 513 

Sawyer  v.  City  of  Newburyport,  157 

Mass.  431 251 

Scannal  v.   City  of  Cambridge,   163 

Mass.  91 640 

Schaefert  v.  Railway  Co.,  62  Iowa, 

624 170 

Scheiber  v.  Chicago,  St  P.,  M.  &  O. 

R'y  Co.,  (Minn.)  63  N.  W.  1034. . 

329,  n329 
Schindler  v.  Westover,  99  Ind.  395..n365 
Schlitz   v.    Brewing   Co.,   57   Minn. 

303 447 

Schmid  v.  Humphrey,  48  Iowa,  652..  40 
Schneider  v.  Railway  Co.,  99  Wis. 

387 176 

Schnur  v.  Traction  Co.,  (Pa.)  25  Atl. 

650 n288 

Schoenfeld  v.   Milwaukee  City  R'y 

Co.,  74  Wis.  433 ni8o 

Schofield  v.  Railway  Co.,  114  U.  S. 

615 170,  171 

Scofield  V.  Hernandez,  47  N.  Y.  3 13.. 305 
Scott  V.  Railway  Co.,  (Tex.)  56  S. 

W.97 634 

Scudder   v.    Woodbridge,    i    Kelly, 

195 191 

Secor  v.  Toledo,  P.  &  W.  R.  Co.,  10 

Fed.  IS 329,  n329 

Sessions  v.  N.  Y.,  L.  E.  &  W.  R. 

Co.,  78  Hun,  541 50 

Sharkey  v.   Lake   Roland   Elevated 

Ry  Co.,  84  Md.  163 ni79 

Sharp  V.  Findley,  71  Ga.  655 205 

Shea  V.  Railway  Co.,  50  Minn.  395. . 

74  76 
Sheldon  v.  R.  R.  Co.,  14  N.  Y.  218.  .622 
Shook  V.  City  of  Cohoes,  108  N.  Y. 

648 n292,  513 

Shortel  v.  City  of  St  Joseph,  104  Mo. 

114 409 

Sias  V.  Rochester  R.  R.  Co.,  92  Hun, 

140;  18  App.  Div.  506;  159  N.  Y. 

5^ ni79,  321,  n32i,  322 

Simonds  v.  Baraboo,  93  Wis.  40 273 


XXVIU 


American  Negligence  Reports. 


PACB 

Sjogren  v.  Hall.  53  Mich.  274 389 

Sloniker  v.   Railway  Co.,  76  Minn. 

306 654 

Small  V.  R.  R.  Co.,  55  Iowa,  582 627 

Smith  V.  R.  R.  Co.,  4  App.  Div.  (N. 

Y.)  493 n348 

Smith  V.  R.  R.  Co.,  10  R.  I.  22 622 

Smith  V.  Railway  Co.,  26  Minn.  419.  .653 
Smith  V.  Teleg.   Co.,  55  Mo.  App. 

626 541 

Smithwick  v.  Hall  &  Upson  Co.,  59 

Conn.  261 181 

Soderstrom    v.    Lumber    Co.,     114 

Mich.  83 \ 258 

Solarz  V.  R'y  Co.,  29  N.  Y.  1123 40 

South  Florida  R.  R.  Co.  v.  Rhodes, 

25  Fla.  40 378,  n378 

Spear  v.  Phila.,  Wil.  &  Bait  R.  R. 

Co.,  119  Pa.  St.  61 335»  n335 

Spearbracker  v.  Town  of  Larrabee, 

64  Wis.  578 273 

Spellman  v.  Inhabitants  of  Chicopee, 

131  Mass.  443 251 

Springfield  v.  Spence,  39  Ohio  St. 

665 119,  122 

Spruill  V.  Insurance  Co.,  120  N.  C. 

141 537 

Squire  v.  R.  R.  Co.,  98  Mass.  239. ..  25 
Stahl  V.  R.  R.  Co.,  117  Mich.  273...  170 
Stanton  v.  City  of  Springfield,  12  Al- 
len (Mass.)  566 641 

State  V.  Abrams,  11  Ore.  169 541 

State  V.  Anderson,  10  Ore.  448 541 

State  V.  Cassady,  12  Kan.  551 36 

State  V.  Collins,  16  R.  I.  371 59 

State    V.    Frelinghuysen,    43    Minn. 

265 266 

State  V.  Hatcher,  29  Ore.  309 541 

State  (Sharkey)  v.  Lake  Roland  Ele- 
vated R'y  Co.,  84  Md.  163 ni79 

State  V.  Minn.  &  St.  L.  R'y  Co.,  39 

N.  W.  154 422 

State  V.  Missouri  Pac.  R'y  Co.,  71 
Mo.  App.  385 60 

State  V.  Overton,  24  N.  J.  L.  435. .  .n370 
State  V.  St.  Paul  M.  &  M.  R'y  Co., 

36  N.  W.  870 422 

Steamship  Co.  v.  Bryan,  83  Pa.  St. 

446 49 


Steam  v.  Car.  Co.,  8  Ont.  171 50 

Stearns   v.    Ontario    Spinning    Co., 

(Pa.)  3  Am.  Neg.  Rep.  485 n296 

Stearns  v.  R.  R.  Co.,  46  Me.  95 612 

Stebbing's  Case,  62  Md.  504 233 

Steele  Lumber  Co.  v.  Laurens  Lum- 
ber Co.,  98  Ga.  329 205 

Stever  v.  R.   R.   Co.,  7  App.   Div. 

392 311 

Sterrett  v.  Bank,  122  N.  Y.  659 114 

Stewart  v.  Davis,  31  Ark.  518 40 

Stewart  v.  Strong,  20  Ind.  App.  44.  .389 
Stokes  v.  Saltonstall,  13  Pet.  181 .. . 

538,  n538 
Storrs  V.  City  of  Utica,  17  N.  Y.  104..301 

Stroup.v.  Pruden,  104  Ga.  721 205 

Struck  V.  R'y  Co.,  58  Minn.  298 454 

Sullivan  v.  Phila.  &  Reading  R.  R. 

Co.,  30  Pa.  St.  234 67,  n67 

Sullivan  v.  Scripture,  3  Allen,  564. .  .554 
Summers  v.  Simms,  58  Neb.  579.  ..483 
Summersell  v.  Fish,  117  Mass.  312..  198 
Sutton  V.  Town  of  Wauwatosa,  29 

Wis.  21 40 

Swanson  v.  Railway  Co.,  68  Minn. 

185 70 

Swanson  v.  R.  R.  Co.,  (N.  J.)  44  Atl. 

852 95 

S watts  V.  Spence,  68  Ga.  496 205 

Swift  V.  City  of  Topeka^  43  Kan.  67i..n58 
Swift  V.  Thomas,  loi  Ga.  89. . .  .205^  206 

T 

Taggart  v.  City  of  Fall  River,  170 
Mass.  325 61 

Taylor  v.  Canal  Co.,  113  Pa.  St.  162..342 

Taylor  v.  Goodwin,  4  Q.  B.  Div. 
228 59,  n59 

Taylor  v.  Manufacturing  Co.,  140 
Mass.  150 258 

Taylor  v.  Traction  Co.,  184  Pa.  St. 

46s 59 

Telegraph  Co.  v.   Cooper,  71   Tex. 

508 578 

Telegraph  Co.  v.  Luck,  91  Tex.  178.. 578 
Telegraph  Co.  v.  Mellon,  96  Tenn. 

69 n576 

Telephone  Co.  v.  Jones,  (Neb.)  81 
^  N.  W.  435 271 


Table  of  Cases  Cited. 


PAGB 

Tennis  v.  Railway  Co.,  45  Kan.  503.  .400 
Terry  v.  Jcwett,  78  N.  Y.  338.  .496,  n496 
Thatcher  v.  R.  R.  Co.,  85  Me.  502.  .612 
The  Crystal  Palace  v.  Vanderpool, 

16  B.  Mon.  302 49 

The  R.  E.  Lee,  2  Abb.  U.  S.  50 49 

Thomas  v.  R'y  Co.,  75  Hun,  548. . . 

285,  n286 
Thomas  v.  Utica  &  Black  River  R. 

R.  Co.,  34  Hun,  626 495 

Thompson  v.  Dodge,  58  Minn.  555.. 

n58,  59 
Thompson  v.  Edward  P.  Allis  Co., 

89  Wis.  523 176 

Thompson  v.  Railway  Co.,  170  Mass. 

577 247 

Thompson  v.  R'y  Co.,  51  Neb.  527.  .466 
Titus  V.  R.  R.  Co.,  136  Pa.  St  618. . . 

142,  143,  548 
Tilley  v.  Hudson  River  R.  R.  Co., 

24  N.  Y.  471 494 

Tilley  v.  Railway  Co.,  49  Ark.  540. .  .624 
Tiner  v.  Carter,  (Ga.)  34  S.  E.  567.  .205 
Todd  V.  Minneapolis,  etc,  R.  R.  Co., 

39  Minn.  186 n292 

Tower  v.  R.  R.  Co.,  7  Hill,  47 49 

Towne  v.  Thompson,  68  N.  H.  317.. .  10 
Traction  Co.  v.  Hoimark,  60  N.  J.  L. 

456 i n288 

Traction  Co.  v.  Scott,  58  N.  J.  L. 

682 290 

Tynberg  v.  Cohen,  76  Tex.  416 660 

U 

U.  S.  Leather  Co.  v.  First  Nat  Bk., 
107  Ga.  263 ^  .205 

V 

Van  Auken  v.  R'y  Co.,  (Mich.)  55 

N.  W.  971 41 

Vanderpool  v.  Husson,  28  Barb.  196..302 
Verdelli  v.  Grays  Harbor  Commer- 
cial Co.,  (Cal.)  I  Am.  Neg.  Rep. 

6 ni87 

Vickers  v.  R.  R.  Co.,  64  Ga.  306 536 

Victory  v.  Baker,  67  N.  Y.  366 505 

Village  of  Momence  v.  Kendall,  14 

Bradw.  229 258 

Vitto  V.  Keogan,  15  App.  Div.  329..318 


PAGB 

Vogel  V.  Mayor,  etc.,  92  N.  Y.  10. . . 

301,  514 
Volkmar  v.   Manhattan  R.   R.   Co., 

134  N.  Y.  418 298,  304 

Vroman  v.  Houston,  West  Street  & 

Pav.  Ferry  R.  R.  Co.,  7  Misc.  (N. 

Y.)  234 ni79 

w 

Wadleigh  v.  Inhabitants  of  Mt  Ver- 
non, 75  Me.  79 439 

Wadsworth  v.  Tcleg.  Co.,  86  Tenn. 

695 n576 

Waldo  V.  Goodsell,  33  Conn.  432... 489 
Waldron  v.  Waldron,  156  U.  S.  361.  .541 

Walton  V.  R'y  Co.,  56  Fed.  i(xd6 473 

Ward  V.  Odell  MTg  Co.,  (N.  C.)  5 

Am.  Neg.  Rep.  448 ni87 

Watson  V.   Railway   Co.,   53   Minn. 

551 75 

Watson  V.  Railway  Co.,  133  Mo.  246..  81 

Watts  V.  Beard,  18  App.  Div.  243.  ..519 

Wellcome  v.  Inhabitants  of  Leeds, 

51  Me.  313 421 

Welch  v.   Palace-Car  Co.,  16  Abb. 

Prac.  (N.  S.)  352 5^ 

Welsh  v.  Wilson,  loi  N.  Y.  254 

n292,  295 
Werner  v.  City  of  Rochester,  149  N. 

Y.  563 114,  115 

Westaway  v.  Railway  Co.,  56  Minn. 

28 ' 653 

Western  Union  Tcleg.  Co.  v.  Grif- 
fith, 104  Ga.  62 210 

Weston  v.  City  of  Troy,  139  N.  Y. 

281 513 

Weston  V.  R.  R.  Co.,  73J^.  Y.  595.  .511 
Whalen  v.  Traction  Co.,  61  N.  J.  L. 

606 283,  285 

Whatley  v.  Block,  95  Ga.  15 601 

Wheeler  v.  Berry,  95  Mich.  250 258 

Wheeler  V.  Railway  Co.,  91  Tex.356..66i 
Wheeler  v.  Town  of  Westport,  30 

Wis.  392 273 

White  V.  Bleckley,  105  Ga.  173 205 

White  V.   Boston   &  Albany  R.   R. 

Co.,  144  Mass.  404 67,  n67 

White  V.  Montgomery,  58  Ga.  204.. 381 
Whitford  v.  Panama  R.  R.  Co.,  23 

N.  Y.  46s 494,  496 


AMERICAN  Negligence  Reports. 


Whitlach  v.  Casualty  Co.,  149  N.  Y. 

45 102 

Whitney    v.    Palace-Car    Co.,     143 

Mass.  243 50,  51 

Whittle  V.  Webster,  55  Ga.  180 381 

Wilcox  V.  Zane,  167  Mass.  302 11 

Wild  V.  R.  R.  Co.,  171  Mass.  245... 621 
Williams  v.  Ellis,  5  Q.  B.  Div.  175. . 

59,  "59 
Willis  V.  Railway  Co.,  62  Me.  488. . .  25 

Wilson  V.  Peverly,  2  N.  H.  548 485 

Wilson  V.  R.  R.  Co.,  130  N.  Y.  675.  •  (>1 
Wittenberg  v.  Mollyneaux,  59  Neb. 

203 471 

Wixon  V.  Devine,  80  Cal.  388 471 

Woeckner  v.   Motor  Co.,   (Pa.)   35 

Atl.  182 n288 

Wood  V.   Bartholomew,   122  N.   C. 

177 631 


PACK 

Wood  V.  Penn.  R.  R.  Co.,  177  Pa. 

St  307 nj83,  390,  11390 

Wooden  v.  W.  N.  Y.  &  P.  R.  R.  Co.. 

126  N.  Y.  10 493 

Woodman  v.  R.  R.  Co.,  149  Mass. 

335 247»  248,  249 

Woodruff,  etc.,  Sleeping-Car  Co.  v. 

Diehl,  84  Ind.  474 50 

Woodward    v.    Navigation    Co.,    18 

Ore.  289 Z^ 

Woodward  v,  Seamans,  125  Ind.  330.. 

n365 
Wright   V.    City   of   St    Cloud,    54 

Minn.  94 650 


Yankton  Ins.  Co.  v.  Fremont,  E.  & 

M.  V.  R.  R.  Co.,  7  S.  D.  428 627 

Yaw  V.  Whitmore,  37  App.  Div.  9B..519 


AMERICAN 
NEGLIGENCE   REPORTS 


WOLFSKILL  V.  LOS  ANGELES  RAILWAY 

COMPANY. 

Supreme  Courts  Calif  orniay  July^  ipoo. 


HORSES  FRIGHTENED  BY  APPROACHING  TRAIN  —  PEDESTRIAN 
KNOCKED  DOWN  — CONTRIBUTORY  NEGLIGENCE. —  A  team  of 
horses  was  being  driven  by  defendant's  employee,  at  a  point  where  the 
track  of  a  railroad  ran  along  the  middle  of  the  street,  and  along  which 
a  train  was  approaching.  Plaintiff  was  a  flagman  at  the  crossing,  and  as 
the  team  was  approaching  started  from  the  curb  to  go  towards  the  middle 
of  the  street,  when  the  horses  became  frightened  by  the  train  and  shied 
towards  the  curb,  and  in  doing  so  the  near  horse  struck  plaintiff,  knocking 
him  down  and  injuring  him  It  appeared  that  the  driver  and  another  per- 
son shouted  to  plaintiff  in  plenty  of  time  for  him  to  have  avoided  the  acci- 
dent. On  the  trial  there  was  judgment  for  defendant.  Held^  that  the  evi- 
dence justified  the  findings  for  defendant  that  the  driver  of  the  team  was 
not  negligent,  and  that  plaintiff  was  guilty  of  negligence  in  not  taking  care 
or  caution  to  avoid  being  run  against  by  defendant's  team  (i). 

I.  Pedestrian  injured  near  sidewalk,  *  no  moving  thing.*  He  placed  his 
—  In  Wheeler  v.  Gibbon,  C North  Caro-  umbrella  on  that  side  to  keep  off  the 
/i»2,y««^,  7900^,  36S.  E.  Rep.  277,  ap-  rain,  and  tried  to  cross.  While  his 
peal  by  defendant  from  judgment  in  view  was  thus  obstructed,  and  when  he 
action  by  Wheeler,  for  damages  for  in-  had  almost  reached  the  opposite  side- 
juries  sustained  by  being  struck  by  de-  walk,  the  hoof  of  the  defendant's  horse, 
fendant's  vehicle,  the  court  (per  Clark,  which  was  being  driven  up  the  street, 
J.)  stated  the  case  as  follows:  '*  The  going  in  the  same  direction  as  the 
plaintiff  started  to  cross  Tryon  street,  storm,  shot  forward  under  the  umbrella 
in  Charlotte,  at  a  crossing.  A  violent  as  he  held  it  down,  striking  him  on  the 
storm  of  wind  and  rain  suddenly  sprang  knee,  and  immediately  after  the  front 
up.  He  looked  down  the  street  just  wheel  of  the  buggy  struck  him  The 
before  crossing,  in  the  direction  from  jury,  in  response  to  the  first  issue, 
which  the  storm  was  coming,  and  saw  found  that  the  plaintiff  was  injured  by 
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Commissioners*  decision.  Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County. 

Action  by  Milton  Wolfskill  against  the  Los  Angeles  Railway 
Company.  From  a  judgment  for  defendant  entered  after  trial  by 
the  court,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.     Judgment  affirmed, 

S.  O.  Houghton  and  Chas.  D.  Houghton,  for  appellant. 

the  negligence  of  the  defendant,  and,  better  lookout.  Then  his  horse  and 
in  response  to  the  second  issue,  that  vehicle  could  do  damage  to  a  foot  pas- 
plaintifif  was  guilty  of  contributory  neg-  senger  (and  did),  while  the  foot  pas* 
ligence.  This  disposes  of  much  of  the  senger  was  not  hkely  to  run  into  him 
argument  that  was  submitted,  and  and  do  damage,  and  the  defendant 
clearly  justifies  the  submission  of  the  should  have  kept  a  lookout  correspond- 
third  issue  (Baker  v.  Railroad  Co.,  iiS  ingly  careful  to  avoid  injury.  This  is 
N.  C.  1015,  24  S.  E.  Rep.  415,  and  not  like  High  v.  Railroad  Co.,  112  N. 
cases  cited),  to  which  defendant  ex-  C.  385,  17  S.  £.  Rep.  79,  where  it  was 
cepted:  '  Could  the  defendant,  by  the  not  negligence  for  the  engineer  to  5up« 
exercise  of  ordinary  care,  have  avoided  pose  that  a  woman,  even  though  wear* 
the  injury  to  the  plaimifif,  notwith-  ing  a  poke  bonnet,  would  hear  and  see 
standing  the  negligence  of  the  plain-  the  train,  and  get  o£F  the  narrow  rail- 
tiff?'  This  was  the  crucial  issue  of  road  track;  but  here  the  defendant 
fact,  and  was  peculiarly  for  the  consid-  could  not  suppose  that  the  plaintiff, 
eration  of  the  jury,  for  we  cannot  agree  crossing  a  street  in  a  heavy  ^torm, 
with  the  appellant  that  the  court  could  with  his  head  behind  his  umbrella, 
instruct  the  jury  that  on  such  a  state  would  see  or  hear  his  buggy  in  time  to 
of  facts,  in  law,  the  proximate  cause  get  out  of  the  way.  He  had  no  right 
of  injury  was  due  to  the  plaintiff,  to  act  on  that  presumption,  as  the  en- 
That  is  the  very  fact  which  the  jury,  glneer  was  justified  in  doing  in  High*s> 
not  the  court,  must  determine.  The  case.  The  train  had  the  superior  right 
negligence  may  have  been  concurrent,  of  way.  The  defendant  had  not.  The 
or  the  last  negligence  may  have  been  jury,  under  proper  instructions,  have 
the  plaintiff's,  or,  notwithstanding  the  found  that  if  the  defendant  himself, 
negligence  of  the  plaintiff,  the  defend-  driving  negligently,  had  used  ordinary 
ant  could,  with  the  exercise  of  ordinary  care,  he  could  have  seen  the  plaintiff 
care,  have  prevented  his  horse  strik-  negligently  crossing  the  street  in  a 
ing,  and  his  conveyance  running  over,  pelting  storm,  with  his  head  hid  behind 
the  plaintiff.  The  jury,  and  the  jury  his  umbrella,  in  time  to  avoid  running 
alone,  were  competent  to  determine  over  him.  This  was  a  pure  question 
the  fact,  for  there  was  evidence  for  of  fact,  and  the  court  cannot  review  it« 
their  consideration.  The  plaintiff  was  Citation  of  cases,  far  and  near,  more  or 
crossing,  with  his  head  tucked  behind  less  analogous,  would  throw  no  light 
his  umbrella.  This  was  negligence,  upon  the  solution  of  the  question  of 
The  defendant  was  driving  rapidly —  fact  so  plainly  and  so  clearly  set  forth 
'  ten  miles  an  hour,  or  at  top  of  his  in  the  third  issue  for  the  jury  to  an- 
speed,'  —  and  with  his  oilcloth  up  in  swer.  No  error."  Judgment  for  plain- 
front  of  the  buggy,  and  this  was  negli-  tiffs  affirmed.  Burwell,  Walker  & 
gence.  He  was  driving  in  the  same  CAUSLERappearedforappeUant;  Jones 
direction  with  the  storm,  and  was  in  a  &  Tillbtt,  for  appellee, 
vehicle,  and    therefore  could  keep  a 
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BiCKNELL,  Gibson  &  Trask,  for  respondent. 

Chipman,  C.  —  Action  for  personal  injury.  Jury  trial  was  waived. 
The  trial  was  by  the  court,  and  defendant  had  judgment.  The 
appeal  is  from  the  judgment,  and  from  the  order  denying  plaintiff's 
motion  for  a  new  trial. 

The  injury  occurred  at  the  crossing  of  Aliso  and  Alameda  streets, 
in  the  city  of  Los  Angeles.  A  team  of  horses,  owned  by  the  defend- 
ant, was  being  driven  by  an  employee  of  defendant  along  Alameda 
street,  at  a  point  where  the  track  of  the  Southern  Pacific  Company's 
railroad  runs  along  the  middle  of  said  street.  The  driver  was 
going  north,  along  the  east  side  of  the  street;  but  as  he  came  near 
Aliso  street,  noticing  a  train  of  cars  coming  towards  him,  he  crossed 
the  track,  for  some  unexplained  reason,  to  the  west  side  of  Alameda 
street,  and  continued  along  that  side  of  the  latter  street  towards 
the  crossing  of  Aliso  street.  Plaintiff  was  a  flagman  of  the  Southern 
Pacific  Company,  and  his  duty  was  to  flag  trains  at  this  crossing. 
Defendant's  evidence  showed  that  plaintiff  started  from  the  curb 
on  the  west  side  of  Alameda  street,  and  near  the  crossing  of  the 
two  streets,  to  go  towards  the  middle  of  Alameda  street,  about  the 
time  defendant's  horses  were  approaching  the  corner.  The  horses 
became  frightened  by  the  train  at  that  moment  coming  along 
Alameda  street.  The  horses  shied  away  from  the  train,  and  towards 
the  curb;  and  in  doing  so  the  near  horse  struck  the  plaintiff  and 
knocked  him  down,  thus  injuring  him. 

The  court,  in  its  second  and  third  findings,  found,  in  effect: 
I.  That  at  the  time  of  the  injury  the  team  was  not  being  driven 
carelessly  or  negligently,  nor  at  a  speed  dangerous  to  the  lives  or 
limbs  of  persons  on  said  Alameda  street,  and  that  the  driver  exer- 
cised  due  care  and  was  not  guilty  of  any  negligence;  2,  that  at  the 
time  plaintiff  received  the  injury  he  was  not  exercising  ordinary 
care,  and  was  guilty  of  negligence,  in  this  "  That  he  went  in  front 
of  said  pair  of  horses  as  they  approached  him,  and  did  not  look  out 
to  avoid  being  run  against  by  them,  and  did  not  pay  attention  to 
the  approach  of  said  horses  and  said  wagon,  and  did  not  take  any 
care  or  caution  whatever  to  avoid  being  run  against  by  said  horses." 
The  ground  of  the  appeal  is  that  the  evidence  does  not  support  these 
findings.  It  is  not  necessary  that  the  evidence  should  sustain  both 
these  findings,  in  order  to  support  the  judgment.  To  have  found 
for  plaintiff,  it  must  have  appeared  that  defendant  was  negligent 
and  that  plaintiff  was  free  from  negligence;  there  being  no  evidence 
tending  to  show  that  defendant's  conduct  was  wanton  or  wilful. 
The  evidence  is  sharply  conflicting  upon  some  material  points 
touching  plaintiff's  negligence  in  not  heeding  the  warning  given 
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him,  and  as  to  the  want  of  care  on  the  part  of  defendant's  driver. 
It  was  the  province  of  the  court  to  reconcile  the  conflicts  and  pass 
upon  the  weight  to  be  given  the  evidence.  We  can  do  no  more 
than  look  into  the  evidence  far  enough  to  discover  whether  or  not 
there  was  sufficient  to  sustain  the  findings.  The  driver  testified 
that,  when  he  first  saw  plaintiff,  he  (plaintiff)  was  standing  on  the 
southwest  corner  of  the  two  streets,  and  that  he  was  walking  very 
slowly  towards  the  middle  of  Alameda  street.  Witness  testified 
that  he  thought  he  was  about  to  stop.  Witness  thought  there  was 
plenty  of  room  to  pass  plaintiff.  '*  The  train  frightened  my  horses, 
and  they  crowded  over  towards  him,  and  the  near  horse  struck 
him."  He  was  asked,  when  he  observed  plaintiff's  dangerous  posi- 
tion, if  he  could  stop  his  horses,  and  answered:  "  No,  sir;  not  at 
that  time.  I  was  using  every  effort  to  do  so.  The  horses  were 
frightened  by  the  engine.  ♦  *  ♦  j  have  handled  teams  ever 
since  I  was  old  enough  to  handle  them,  and  I  am  thirty-six  years 
old.  I  hallooed  at  this  man.  Mr.  Hartwell  (who  was  in  the  wagon) 
hallooed  at  the  top  of  his  voice.  When  we  hallooed  at  him,  he  had 
plenty  of  time  to  get  out  of  the  way."  The  witness  Hartwell  testi- 
fied: **  As  we  got  pretty  near  to  the  corner  the  flagman  (plaintiff) 
stepped  down  from  the  curb  to  walk  out  towards  the  center  of  the 
street,  and  the  horses  struck  him  with  their  breasts  and  run  over 
him.     To  attract  his  attention,  we  called  to  him  to  look  out,  or 

*  Hello,*  or  something  to  that  effect.  I  did  so.  *  ♦  ♦  The 
driver  hallooed.     The  horses  were  frightened   on   that  occasion. 

*  *  *  The  occasion  of  their  fright  was  the  train  passing,  —  the 
engine  and  cars.  *  ♦  *  i  saw  him  step  down  from  the  curb 
before  we  got  there.  When  he  was  hit,  I  should  say  he  was  some 
four  or  five  feet  from  the  curb.  The  driver  at  the  time  was  trying 
to  pull  the  horses  away  from  him.  He  was  walking  slow.  ♦  *  * 
We  were  (I  could  not  say  how  far)  some  forty  feet  (thirty  or  forty 
feet)  from  the  southwest  corner  of  the  street  when  I  first  saw  Mr. 
Wolfskin.  I  was  sitting  by  the  side  of  the  driver,  in  front.  *  *  * 
When  I  first  saw  Mr.  Wolfskill  he  was  on  the  walk.  The  train  was 
coming  and  he  stepped  down.     The  train  was  coming  from  the  north. 

*  *  ♦  Question  by  the  Court:  Did  that  train  cause  the  shying  to 
occur?  A.  Yes,  sir."  The  witness  Hubbard,  who  was  in  the  wagon, 
testified:  **  We  went  north  on  Alameda  street,  and,  on  the  east 
side  of  the  street,  somewhere  between  Commercial  and  Aliso,  we 
crossed  from  the  east  to  the  west  side.  When  near  the  corner  of 
Aliso  and  Alameda  the  train  came  along  and  scared  the  horses. 
They  started,  and  the  driver  done  all  he  could  to  hold  them,  and 
the  flagman  was  standing  out  somewhere  near  the  corner,  and  they 


AMERICAN  NEGUGENCE  REPORTS.  6 

hollered  at  him  to  look  out.  Apparently,  he  didn't  seem  to  move, 
and  the  neck  yoke  of  the  wagon  hit  him  and  knocked  him  down, 
and  the  near  horse  stepped  on  him.'*  He  testified  that  the  horses 
appeared  to  be  frightened  at  the  approaching  engine.  **  Question. 
Could  he  have  gotten  out  of  the  way  when  they  hollered  at  him? 
A.  I  believe  he  could  if  he  had  tried."  Plaintiff's  evidence  tends 
to  contradict  the  facts  as  above  narrated  in  some  particulars,  and 
it  tends  in  some  degree  to  show  carelessness  on  the  part  of  the 
driver,  and  to  exculpate  plaintiff  from  the  charge  of  having  con- 
tributed to  his  injury  by  his  want  of  care.  The  question,  however, 
of  the  weight  of  the  evidence,  and  as  to  where  the  preponderance 
lay,  and  as  to  how  far  the  statements  of  witnesses  were  to  be  taken 
as  true,  was  for  the  trial  court  to  determine,  and  cannot  be  reviewed 
here.  We  think  there  was  sufficient  evidence  to  justify  the  findings, 
and  the  judgment  and  order  must  therefore  be  affirmed,  and  we  so 
advise. 

We  concur:     Gray,  C;  Cooper,  C. 

Per  Curiam.  —  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 

GALLAGHER  V.  BUTTON. 

Supreme  Court  of  Errors^  Connecticut^  /^fy^  ipoo. 


LANDLORD  AND  TENANT— PAROL  LEASE  — LIABILITY  OF  LAND- 
LORD— INSTRUCTION. —  Where  plaintiflf  sued  her  landlord  for  a  per- 
sonal injury  caused  Dy  the  falling  of  the  platform  of  a  fire  escape  attached 
to  the  building  which  she  occupied  as  a  tenani,  and  upon  which  platform 
she  had  stepped  in  order  to  fasten  a  loose  blind,  the  rooms  being  occupied 
by  a  parol  lease,  without  any  express  warranty  or  agreement  to  repair,  it 
was  error  to  refuse  defendant's  request  to  instruct  that "  in  the  ordinary 
contract  of  letting,  the  law  does  not  imply  any  guaranty  on  the  part  of  the 
landlord  that  ihe  leased  premises  are  in  a  safe  or  inhabitable  condition, 
since  the  tenant  ordinarily  has  it  in  his  power  to  inspect  the  premises,  and 
so  accepts  the  tenancy  at  his  own  risk." 

DEFECTIVE  FIRE  ESCAPE  — ASSUMPTION  OF  RISK  — INSTRUCTION. 
—  In  such  case  where  a  tenant  occupied  rooms  under  a  parol  lease,  ii  was 
error  to  charge  that  it  was  the  duty  of  the  landlord,  when  he  rents  premises, 
to  use  all  reasonable  care  to  see  that  the  premises  were  not  dangerous  for 
occupancy,  to  comply  with  all  statutory  regulations  as  to  fire  escapes,  and 
to  keep  the  same  in  reasonably  safe  condition;  and  that  if  the  landlord 
when  renting  premises,  knew  that  the  fire  escapes  were  dangerous,  or 
could  have  known  by  the  exercise  of  reasonable  care,  he  was  liable  for 
injury  resulting  therefrom,  as  under  such  an  agreement  of  letting  there  is 
no  implied  warranty  that  the  premises  rented  are  in  a  safe  condition. 
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CONTRIBUTORY  NEGLIGENCE  —  INSTRUCTION.  —  In  such  case  where 
plaintiff  had  occupied  the  rooms  for  seven  years  under  a  parol  lease  from 
month  to  month,  it  was  error  to  charge  the  jury,  as  affecting  the  question 
of  contributory  negligence,  that  under  such  lease  they  were  to  consider 
plaintiff  as  a  tenant  for  only  one  month,  and  the  condition  of  the  premises 
at  the  commencement  of  that  month  as  their  condition  when  she  went  into 
possession,  since  it  withdrew  from  consideration  the  important  fact  that 
plaintiff  had  had  for  at  least  seven  years  an  opportunity  to  observe  the  con- 
dition of  the  fire  escape  (i). 

I.  Among  recent  actions  relating  to  had  never  been  before,  without  knock- 

the  liability  of  Landlord  and  Tenant  ing  or  ringing  a  bell,  and  while  trying 

for    injuries    caused    by    dangerous  to  find  his   way  in  the  darkness,  fell 

and   defective  premises,   are  the  fol-  down  the  stairs, 

lowing:  Letter  carrier  falling  into  coal  hole  — 

Guest  of  tenant  injured — Landlord  not  Owner  of  premises  liable, — Spaine   v, 

liable,  —  RocHE  v.  Sawyer  (Massachu-  Stiner  et  aL  (New   York,  Appellate  Di^ 

setts.  May,  1900),  57  N.  E.   Rep.  216,  vision.  First  Department,   May,  igooj, 

action  by  guest  of  tenant  who  was  in-  64  N.  Y.  Supp.  655,  action  for  injuries 

jured  at  basement  entrance  of  prem-  sustained  by  plaintiff,  a  letter  carrier, 

ises.   Judgment  for  defendant  affirmed,  falling   into   a  coal   hole  in   front  of 

It  being  held   that  landlord   was  not  defendant's  premises.    Judgment  for 

liable,  where  the  danger,  if  any,  arose  plaintiff  affirmed,  it  being  held  that  the 

out  of  original  condition  of  premises,  question  of  defendant's  negligence  was 

and  not  from  lack  of  repair.  properly  submitted  to  the  jury  where 

Pedestrian  injured  by  fall  of  storte  from  it  was  shown  that  defendant's  atten- 
building  —  Tenants  liable,  —  MoNROE  v.  tion  had  been  repeatedly  called  to  the 
Carlisle  et  al,  f Massachusetts,  May,  fact  that  the  coal  hole  was  in  a  bad 
jgooj,  57  N.  E.  Rep.  332,  action  against  condition  and  could  not  be  closed,  and 
landlord  and  tenants  for  injuries  caused  that  it  had  remained  in  this  condition 
by  fall  of  a  piece  of  stone  from  cap-  for  two  years  prior  to  the  accident. 
SI  one  of  window  in  third  story  of  a  Held,  also,  that  defendant  was  not  re- 
brick  building,  plaintiff  being  struck  lieved  from  liability  by  proving  lease 
by  the  stone  as  he  was  walking  on  the  to  a  third  party  if  at  the  time  of  the  ex- 
sidewalk  below  the  window.  Judg-  ecution  of  the  lease  the  coal  hole  and 
ment  against  the  tenants  affirmed,  the  its  cover  were  unsafe, 
landlord  not  being  liable  where  the  Pedestrian  injured  by  fall  of  signboard 
tenants,  under  a  five-year  lease,  cove-  from  roof — Lessees  of  roof  liable  — 
nant  to  keep  building  in  repair,  the  Reynolds  v.  Van  Buren  et  al,  (New 
accident  to  plaintiff  happening  three  York,  Appellate  Division,  First  Depart- 
years  after  the  letting  of  the  premises  ment.  May,  igooJ,  64  N.  Y.  Supp.  724, 
to  defendants.  action  for  injuries  received  from  a  large 

Visitor  falling  down  stairs  —  Landlord  sign  which  fell  from  the  roof  of  a  build- 

not  liable,  —  Campbell  t/.  ABBOTT  ^yf/oj-  ing,  which  sign  had  been  used  by  de- 

sachusetts.  May,  igoo),  57  N.  E.  Rep.  fendants  for  posting  advertising  bills. 

462,  action  for  injuries  sustained  by  Judgment  for  plaintiff  affirmed.    This 

plaintiff  in  falling  down  stairs  while  action  was  previously  tried  in  the  court 

visiting  a  friend.    Judgment  for  de-  of  common  pleas,  and  the  plaintiff  had 

fendant  affirmed,  plaintiff  not  being  in  a  verdict,   which  was  affirmed  by  the 

the  exercise  of  due  care,  it  appearing  general  term,  but  was  reversed  by  the 

that  he  entered  a  building  where  he  court  of  appeals  upon  the  ground  that 
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Appeal  from  Superior  Court,  New  Haven  County. 

Action  by  Anna  Gallagher  against  William  Button.  From  a  judg- 
ment in  favor  of  plaintiff,  and  an  order  denying  a  motion  in  arrest 
of  judgment  and  a  motion  for  a  new  trial,  defendant  appeals.  Judg» 
meni  reversed. 

The  complaint  alleged  that  on  the  5th  day  of  December,  1898,  the 
plaintiff  was  residing,  as  tenant,  in  a  house  owned  by  the  defendant, 
at  232  Wallace  street,  in  the  city  of  New  Haven,  and  which  said 
house  the  defendant  was  bound  to  keep  safe  and  in  a  tenantable 
condition  for  the  plaintiff  to  occupy,  and  which    said  house  the 

it  appeared  from  the  agreement  offered  tinued  to  occupy  the  premises  and 
in  evidence,  under  which  the  defend-  use  the  platform  and  stairway  until 
ants  were  using  the  sign  in  question  September,  1897.  On  the  evening  of 
for  advertising  purposes,  that  the  de-  August  24,  1897,  while  descending  the 
fendantshad  merely  a  license  from  the  stairs,  Ihe  plaintiff  was  injured  by  one 
tenant  in  possession  to  go  upon  the  roof  of  the  stairs  giving  way.  The  evidence 
of  the  building  and  place  advertise-  as  to  the  exact  nature  of  the  defect 
ments  upon  the  sign.  The  court  further  is  somewhat  indefinite.  The  stairway 
held  that  the  instrument  conveyed  no  was  about  two  feet  wide,  and  was 
«staie  or  interest  whatever  in  the  realty,  made  of  two  stringers,  one  of  which 
and  no  possession  or  right  of  possession  was  nailed  to  the  side  of  the  house. 
to  the  building  or  any  part  of  it;  and  The  plaintiff  ihus  describes  the  situa^ 
that  the  complete  possession  of  the  tion:  '  The  step  gave  way  towards  the 
building  and  its  appurtenances,  not-  side  of  the  house,  on  the  outside  where 
withstanding  this  paper,  was*  in  Wil-  it  was  fastened,  nearest  the  house, 
liams,  the  tenant.  Reynolds  v.  Van  This  outside  looked  as  though  it  broke 
Beuren,  155  N.  Y.  120,  49  N.  £.  Rep.  right  off,  but  that  towards  the  house 
763.  Upon  the  new  trial  of  the  case  was  all  loose.  The  tread  of  the  step 
this  agreement  was  not  admitted  in  upon  which  I  placed  my  foot  tipped 
evidence,  the  complaint  alleging  and  right  in  on  the  side  towards  the  house, 
the  answer  admitting  that  defendants  and  it  turned  over.*  Again:  '  It  was 
weie  lessees  of  the  roof  in  question.  split  right  back  from  here,  right  down 
Tenant  injured  by  fall  of  staircase  ^^  to  there  [indicating].  The  step  setting 
Assumption  of  fisk, — McGinn  v.  French  on  there  fell  right  over,  so  that  I  found 
/' IVisconsin^  May^  i(^ooJ,S2}f.Vf.  Rep.  the  grain  of  the  wood  had  been  split 
724,  action  for  injuries  sustained  by  the  down,  right  through,  so  as  to  carry  this 
giving  way  of  a  staircase  used  by  ten-  protection  right  away.'  The  conclu- 
ant.  The  facts  in  the  case  were:  sion  from  all  the  testimony  is  that  the 
**  On  April  7, 1896,  the  plaintiff,  acting  step  was  loose  from  the  stringer  on  the 
for  her  husband,  leased  of  defendant  side  towards  the  house,  and  that  that 
the  lower  flat  of  a  building  owned  by  part  of  the  outside  stringer  upon  which 
him  for  a  term  of  month  to  month.  At  the  step  rested  was  broken  off,  the 
the  rear  of  the  building  was  a  narrow  break  being  new.  The  stairs  were  re- 
platform,  with  four  or  five  steps  lead-  paired  the  next  day  by  the  plaintiff's 
ing  to  the  ground,  which  it  is  claimed  husband  by  the  use  of  a  few  nails,  and 
the  defendant  agreed  to  replace  by  a  they  continued  to  use  them  until  they 
new  one.  The  plaintiff,  with  her  bus-  vacated  the  premises.  Whatever  the 
band,  moved  in  immediately,  and  con-  defect    was,   the  plaintiff  knew  of  it 
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defendant  had  represented  and  stated  to  the  plaintiff  as  being  in 
good  condition,  safe,  and  in  good  repair;  that  on  said  sth  day  of 
December,  1898,  there  was  on  the  front  part  of  said  house,  extend- 
ing from  the  second  story  upward,  a  structure  known  and  called  a 
**  fire  escape,"  consisting  of  two  flights  of  stairs  on  the  outside  of 
said  building,  on  the  front  thereof,  with  a  platform  at  the  head  of 
each  flight,  and  said  fire  escape  or  flights  of  stairs  were  weak, 
decayed,  rotten,  unsafe,  and  insecurely  attached  to  said  building, 
and  were  allowed  to  become  in  said  condition  by  the  negligence  and 

when  she  moved  in.     The  stairs  v^ere  should  have  been  directed  for  defend^ 

used  daily,  with  knowledge  of  this  de*  ant.     Judgment  reversed, 

feet,    up   to   the   day  of   the  accident.  Excavation  on  private  property  —  Zx« 

The  jury  found  that  the  steps  were  in  ability  of  tenant  for  injury  to  third  party. 

a  defective  and    dangerous  condition  — De  Tarr  v.  Ferd.  Heim  Brewing 

at  the  time  the  house  was  rented,  and  Co.  (Kansas^  July,  igooj,  61  Pac.  Rep. 

so  continued  up  to  the  day  of  the  ac-  689,  action  for  damages  against  owner 

cident,  and  that  plaintiff  knew  of  such  of  property  for  injuries  sustained  by  a 

defective    and     dangerous    condition  person    falling    into    an     excavation, 

from  the  time  she  rented  the  house.  Judgment  for  defendant  aflBrmed,  the 

A  number  of  other  questions  were  in*  syllabus  by  the  court  stating  the  points 

eluded  in  the  special  verdict,  which  are  as  follows: 

not  considered  important  in  this  litiga-  "  Where  the  public  has  passed  over 

tion.     A  motion  to  direct  a  verdict  for  private  property  for  a  long  time  with 

defendant  was  denied,  and  an  excep-  the  implied  permission  of  the  owner  or 

tion  duly  taken.     Judgment  was  en-  those  in  control  of  the  same,  and  where 

tered  for  plaintiff  for  $2,100  damages  it   may   be  said  that  a  portion  of  the 

and  costs,  from  which  the  defendant  property  is  temporarily  devoted  to  a 

has  appealed."     On  appeal  the  court  public  use,  persons  using  the  way  are 

(per  Bardeen,  J.),  in  the  course  of  its  not  deemed  to  be  trespassers,  nor  mere 

opinion,  said:    *' The  plaintiff  is  a  mar-  licensees;    and  the  owner  or  those  in 

ried  woman,  and  made  the  lease  6f  the  control  cannot  without  liability  make 

premises  in  question  for  and  on  behalf  excavations,    nor    leave    unprotected 

of  her  husband,  hence  the  agreement  openings,  so  close  to  the  line  of  such 

to  repair  or  rebuild  thpe  stairway^  if  any  way,  as  to  render  travel  thereon  unsafe. 

was  made,  was  with  her  husband,  and  "A  tenant  who  has  possession  and 

not  with  her.     Such  being  the  case,  the  control  of  premises  is  ordinarily  bound 

effort  made  to  sustain  this  action  be-  to  keep  them   in  such  condition  that 

cause  of  a  contract  relation  between  they  will  be  safe  for  the  public,  and 

the  plaintiff  and  defendant  must  fail,  such   tenant   is  prima  facie  liable  to 

The  action,  if  sustainable  at  all  —  a  third  persons  for  damages  arising  from 

point  we  do  not  find  it  necessary  to  de-  negligent  defects. 

tide,  —  must  be  sustained  as  an  action  '*  In  such  case,  testimony  as  to  the 
for  negligence.*'  The  court  then  re-  relations  between  the  landlord  and  ten- 
viewed  the  evidence  and  held  that  the  ant  may  be  received  to  establish  who- 
sameconclusively  showed  that  plaintiff  was  in  actual  control  of  the  premises, 
assumedtheriskof  injury  by  continued  and  who  was  liable  for  an  injury  sus- 
use  of  the  stairway  under  the  circum-  tained  by  a  traveler  from  an  opening  in 
stances    in    proof,   and    that    verdict  the  path  over  the  property." 
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want  of  ordinary  care  of  the  defendant,  and  were  known  by  him  to 
be  in  the  aforesaid  condition,  and,  if  not  actually  known  by  him  to 
be  in  said  condition,  yet,  from  the  appearance  of  the  same,  and  the 
length  of  time  they  had  been  there,  and  the  condition  of  said  build- 
ing as  known  to  the  defendant,  the  defendant  ought  to  have  known, 
and  by  the  exercise  of  ordinary  care  could  have  known,  that  the 
said  steps  and  said  fire  escape  were  weak,  unsafe,  and  unfit  for  any 
person  to  walk  or  step  upon;  that  on  said  5th  day  of  December, 
1898,  between  the  hours  of  one  and  two  o'clock  in  the  afternoon  of 
said  day,  the  plaintiff  was  obliged  to  go  upon  the  platform  or  top 
part  of  said  fire  escape  and  flights  of  steps,  in  order  to  fasten  back  a 
blind  of  a  window,  which  by  negligence  of  the  defendant  had  been 
left  in  such  condition  that  it  required  said  fastening  back,  and 
while  the  plaintiff  was  upon  said  steps  and  fire  escape,  and  while 
in  the  exercise  of  due  and  ordinary  care,  said  steps  and  fire 
escape  suddenly  gave  away,  broke,  and  came  off  said  building,  and 
suddenly  fell  to  the  awning  roof  over  the  store  on  the  ground  floor 
of  said  building,  and  by  the  breaking  and  giving  away  and  falling 
of  said  steps  and  fire  escape  the  plaintiff  was  thrown  to  the  roof  of 
said  building  with  great  violence.  The  defendant  claimed  that  the 
platform  had  become  weak  by  having  been  improperly  used  by  the 
plaintiff  and  other  tenants,  and  that  he  had  not  been  negligent,  but 
that  the  plaintiff  had  been  guilty  of  contributory  negligence.  The. 
case  is  sufficiently  stated  in  the  opinion. 

Levi  N.  Blydenburgh,  for  appellant. 

Charles  S.  Hamilton,  for  appellee. 

Hall,  J.  (after  stating  the  facts).  —  The  plaintiff  sued  her  land- 
lord for  a  personal  injury  caused  by  the  falling  of  the  platform  of  a. 
fire  escape  attached  to  the  building  which  she  occupied  as  a  tenant, 
and  upon  which  platform  she  had  stepped  in  order  to  fasten  a  loose 
blind.  It  appeared  that  seven  years  or  more  before  the  accident 
the  defendant  had  leased  to  the  plaintiff  certain  rooms  in  the  build- 
ing, by  the  ordinary  parol  contract  of  leasing,  without  any  express 
warranty  or  any  agreement  to  repair,  —  the  rent  being  payable 
monthly, — and  that  the  plaintiff  had  continued  to  occupy  them 
until  the  time  of  the  accident  without  any  further  lease.  The 
defendant  requested  the  court  to  charge  the  jury  that,  **  in  the 
ordinary  contract  of  letting,  the  law  does  not  imply  any  guaranty 
on  the  part  of  the  landlord  that  the  leased  premises  are  in  a  safe  or 
inhabitable  condition,  since  the  tenant  ordinarily  has  it  in  his  power 
to  inspect  the  premises,  and  so  accepts  the  tenancy  at  his  own  risk.*^ 
The  court  did  not  so  charge,  but  upon  that  subject  charged  the  jury 
that  it  was  '*  the  duty  of  the  landlord,  when  he  rents  premises,  to- 
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use  all  reasonable  care  to  see  that  the  premises  have  not  so  fallen 
into  decay  or  become  so  dangerous  that  a  person  occupying  the 
same  is  liable  to  be  injured.  It  is  further  the  duty  of  the  landlord 
to  comply  with  all  statutory  regulations,  such  as  furnishing  suitable 
fire  escapes,  and  to  use  due  diligence  to  put  and  keep  them  in 
reasonably  safe  condition;  and  if  the  landlord,  when  renting  prem- 
ises, rents  them  with  fire  escapes  which  he  knows  to  be  dangerous, 
or  should  and  could  have  known  to  be  so  by  the  exercise  of  reason- 
able care,  or  if  he  fails  to  use  reasonable  diligence  to  keep  fire 
escapes  erected  on  the  building  in  repair,  he  is  liable  for  the  injury 
resulting  from  their  defective  and  unsafe  condition,  to  a  tenant 
making  a  legitimate  and  proper  use  of  them,  and  in  the  exercise  of 
ordinary  care."  The  court  should  have  charged  substantially  as 
requested,  and  the  rule  as  laid  down  in  the  charge  is  incorrect. 
Under  such  an  agreement  of  letting  as  that  stated,  and  in  the 
absence  of  any  statutory  provision  affecting  it,  there  is  no  implied 
warranty  by  the  lessor  that  the  premises  rented  are  in  a  safe  condi- 
tion, or  that  they  are  suitable  for  the  purposes  for  which  they  are 
hired ;  nor  is  there  any  implied  agreement  that  he  will  keep  in  repair 
any  part  of  the  premises  which  are  leased  to,  and  placed  in  the 
exclusive  possession  and  control  of,  the  tenant.  The  general  rule 
is  that  under  such  a  contract  the  lessee  takes  the  risk  as  to  the  con- 
dition and  quality  of  the  hired  premises,  and  that  the  landlord  is 
not  liable  to  the  tenant  for  injuries  sustained  by  reason  of  the 
defective  condition  of  the  building  leased.  By  such  a  lease  the 
lessee  purchases  an  estate  in  the  premises  rented,  and  the  rule  of 
caveat  emptor  applies;  making  it  ordinarily  the  duty  of  the  lessee, 
as  such  purchaser,  to  make  such  examination  of  the  premises  as  is 
required  in  order  to  ascertain  whether  the  premises  have  "  so  fallen 
into  decay  or  become  so  dangerous  that  a  person  occupying  the 
same  is  liable  to  be  injured."  Jaffe  v,  Harteau,  56  N.  Y.  398; 
Edwards  v.  Railroad  Co.,  98  N.  Y.  245;  Towne  v,  Thompson,  68  N. 
H.  317,  44  Atl.  Rep.  492;  Bowe  z'.  Hunking,  135  Mass.  380;  Cowen 
V,  Sunderland,  145  Mass.  363,  14  N.  E.  Rep.  117;  Booth  v,  Merriam, 
155  Mass.  521,  30  N.  E.  Rep.  85;  Wood,  Landl.  &  T.  (2d.  ed.)  p. 
333.  In  the  absence  of  any  special  covenant  or  agreement,  ordinary 
repairs  upon  such  part  of  the  leased  premises  as  are  in  the  exclusive 
possession  and  control  of  the  tenant  must  be  made  by  the  tenant, 
if  he  desires  them  to  be  made,  and  he  cannot  require  the  landlord 
to  make  them  during  the  term  of  the  lease.  Hatch  v.  Stamper,  42 
Conn,  28;  Clancy  v.  Byrne,  56  N.  Y.  133.  The  language  of  the 
charge  above  quoted  erroneously  places  wholly  upon  the  lessor  the 
duty  of  exercising  reasonable  diligence,  at  the  time  of  the  leasing 


American  Negugence  Reports,  11 

of  the  premises,  to  discover  dangerous  defects,  and  not  at  all  upon 
the  lessee;  and  the  statement  of  the  charge  which  follows  is  to  the 
same  effect.  The  court  said:  **  If,  however,  the  defects  are  not 
or  were  not  discoverable  by  the  exercise  of  reasonable  diligence, 
*  *  *  then  the  landlord  is  not  liable.  •  *  *  He  is  only  liable 
for  a  failure  in  his  duty  to  exercise  reasonable  care  and  diligence." 
From  these  instructions  the  jury  must  have  understood  it  to  be  the 
law  that  a  landlord,  who,  without  fraud  or  misrepresentation,  rented 
^  house  manifestly  so  defective  and  out  of  repair  as  to  be  unsuited 
for  occupancy,  would  be  liable  for  an  injury  resulting,  from  such 
defective  condition  of  the  builidng,  to  a  tenant  who  at  the  time  of 
the  leasing  either  knew,  or  could  easily  have  learned,  of  its  condi- 
tion, but  who  afterwards,  while  occupying  it,  used  reasonable  care 
to  avoid  being  injured. 

The  general  rule  which  we  have  stated,  requiring  the  lessee  to  use 
reasonable  diligence  to  ascertain  whether  the  premises  he  is  hiring 
are  defective  or  unsuitable  for  the  purpose  for  which  they  are  hired, 
does  not  relieve  the  landlord  from  liability  in  an  action  for  negli- 
:gence  in  concealing  from  the  tenant  a  secret  defect  in  the  premises 
which  renders  them  dangerous  for  occupancy,  and  with  a  knowledge 
of  the  existence  and  of  the  character  of  which  he  is  chargeable,  and 
which  the  tenant  could  not  discover  by  reasonable  diligence.  Minor 
^.  Sharon,  112  Mass.  477;  Cutter  v,  Hamlen,  147  Mass.  471,  18  N. 
E.  Rep.  397,  I  L.  R.  A.  429;  Booth  v,  Merriam,  supra;  Martin  v, 
Richards,  155  Mass.  381,  29  N.  £.  Rep.  591;  Edwards  v.  Railroad 
Co.,  supra.  Whether  a  landlord  would  be  relieved  from  liability  for 
an  injury  sustained  by  a  tenant  from  the  absence  of  a  fire  escape 
upon  the  building  when  required  by  statute,  or  for  an  injury  sus- 
tained by  a  tenant  while  properly  using  a  defective  fire  escape,  when 
the  absence  or  defective  character  of  the  fire  escape  could  by  reason- 
able diligence  have  been  discovered  by  the  tenant  at  the  time  the 
premises  were  leased,  we  do  not  decide.  The  rule  relieving  the 
landlord,  in  the  absence  of  special  agreement,  from  making  ordinary 
repairs  during  the  term  of  the  lease,  does  not  release  him  from 
liability  in  cases  of  injuries  resulting  from  his  failure  to  keep  in 
proper  repair  such  portions  of  a  tenement  house  as  are  not  leased  to 
any  particular  tenant,  but  are  retained  in  the  control  of  the  land- 
lord for  the  common  use  of  several  tenants.  Peil  v,  Reinhart,  127 
N.  Y.  381,  27  N.  E.  Rep.  1077;  Looney  v.  McLean,  129  Mass.  33; 
Moyniham  v,  Allyn,  162  Mass.  272,  38  N.  E.  Rep.  497;  Wilcox  v. 
Zane,  167  Mass.  302,  i  Am.  Neg.  Rep.  83,  45  N.  E.  Rep.  923;  Coupe 
V.  Piatt,  172  Mass.  453,  52  N.  E.  Rep.  526.  Although  the  complaint 
tn  this  case  does  not  allege  the  facts  necessary  to  make  it  the  duty 
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of  the  defendant,  under  chapter  254  of  the  Public  Acts  of  1895,  xxy 
maintain  a  fire  escape  for  the  common  use  of  several  tenants  in  case 
of  fire,  and  seems  to  base  his  claimed  liability  upon  a  supposed  duty 
of  the  defendant  to  keep  in  repair  the  entire  premises  hired  by  the 
plaintiff,  the  fact  seems  to  have  been  clearly  proved  that  the  struc- 
ture which  fell  was  a  part  of  a  fire  escape  upon  the  outside  of  the 
building,  designed  to  be  used  in  common  by  different  tenants  as  a 
fire  escape,  and  for  no  other  purpose.  Neither  the  averments  of 
the  complaint,  nor  the  facts  claimed  to  have  been  proved,  seem  to 
us  to  present  the  question  of  the  liability  of  a  lessor  for  negligence 
in  the  concealment  of  a  secret  defect  in  the  fire  escape.  It  is  not 
alleged  in  the  complaint  that  the  fire  escape  was  in  an  unsafe  con- 
dition at  the  time  the  premises  were  leased  to  the  plaintiff;  nor,  if 
it  was,  that  the  defendant  concealed  that  fact  or  had  any  knowledge 
of  it  at  that  time;  nor  that  the  plaintiff  could  not  then  have  discov- 
ered it.  The  complaint  does  not  state  when  the  premises  were 
leased,  nor  that  the  fire  escape  was  then  attached  to  the  building. 
The  allegation  is  that  on  the  5th  of  December,  which  was  the  day 
of  the  accident,  the  fire  escape  was  unsafe  and  insecurely  attached 
to  the  building,  and  that  the  defendant  knew,  or  ought  to  have 
known,  of  its  condition  at  that  time.  So  that  we  regard  the  main 
questions  in  the  case  to  have  been:  Was  the  fire  escape  in  an  unsafe 
condition  at  the  time  of  the  accident?  And,  if  so,  did  the  injury  to 
the  plaintiff  result  from  the  failure  of  the  defendant  to  fulfill  his 
obligation  to  keep  it  in  sufficient  repair?  That  the  platform  in 
question  was  at  that  time  unsafe  to  be  used  either  as  a  fire  escape, 
or  for  the  purpose  for  which  the  plaintiff  used  it,  is  beyond  any 
question.  It  had  apparently  either  become  weakened  by  uses  for 
which  it  was  not  designed,  or  the  materials  of  which  it  was  con- 
structed or  with  which  it  was  fastened  to  the  building  had  become 
decayed  or  rusted  so  that  it  was  incapable  of  sustaining  any  con- 
siderable weight. 

Upon  the  question  whether  the  accident  was  the  result  of  the 
failure  of  the  defendant  to  perform  his  duty,  the  charge  was  incor- 
rect, as  affecting  the  subject  of  contributory  negligence,  in  stating 
to  the  jury  that,  under  the  verbal  lease  before  described,  they  were 
to  consider  the  plaintiff  the  same  as  a  tenant  for  only  one  month, 
and  the  condition  of  the  premises  at  the  commencement  of  that 
month  as  their  condition  when  the  plaintiff  went  into  possession, 
since  this  part  of  the  charge  may  be  interpreted  as  meaning  that 
the  jury  were  to  consider  that  the  plaintiff  had  had  but  one  month 
of  the  time  of  her  occupancy  of  the  premises  to  learn  the  condition 
of  the  fire  escape,  and  as  withdrawing  from  the  consideration  of  the 
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jury  the  very  important  fact  which  should  have  been  considered  in 
deciding  the  question  of  contributory  negligence,  —  that  the  plain- 
tiflf  had  had  for  at  least  seven  years  an  opportunity  to  observe  the 
condition  of  the  fire  escape.  If  the  jury  had  been  clearly  instructed 
that,  in  deciding  whether  the  plaintiff  had  herself  been  guilty  of 
negligence,  they  should  consider  the  opportunity  which  she  had  had, 
during  the  entire  time  of  her  occupancy  of  these  rooms,  of  learning 
the  condition  of  the  fire  escape  and  the  manner  in  which  it  was 
attached  to  the  building,  and  that  they  should  also  consider  the 
fact  that  at  the  time  of  her  injury  she  stepped  upon  the  platform 
without  having  attempted  to  ascertain  whether  it  was  in  a  safe  con- 
dition or  not,  we  think  the  jury  would  not  have  been  justified  in 
returning  a  verdict  for  the  plaintiff. 

There  was  error  in  the  charge  to  the  jury,  as  above  stated,  and 
no  error  in  the  denial  of  the  motions  in  arrest  of  judgment  and  for 
a  new  trial  for  verdict  against  evidence.  Error,  and  new  trial 
granted.     The  other  judges  concur. 


CENTRAL  OF  GEORGIA  RAILWAY  COMPANY 

V.  LIPPMAN. 

Supreme  Courts  Georgia^  June^  ipoo. 


COMMON  CARRIERS— LIMITING  LIABILITY— CARE  REQUIRED  OF 
CARRIERS  OF  PASSENGERS  —  INJURED  ON  FREIGHT  TRAIN.  —  i. 
The  liability  of  a  common  carrier  of  g^oods  is  that  of  an  insurer,  and  in 
cases  of  loss  no  excuse  avails  such  carrier,  unless  occasioned  by  the  act  of 
God  or  the  public  enemies  of  the  state.  He  may  noi  limit  his  legal  liability 
by  a  notice  to  the  shipper,  but  he  may,  with  certain  restrictions,  make  an 
express  contract,  and  both  parlies  entering  into  it  will  be  bound  by  its  terms. 

2.  The  liability  of  a  carrier  of  passengers  is  not  that  of  an  insurer,  but  such 

carrier  is  bound  by  law  to  extraordinary  diligence  to  protect  the  lives  and 
persons  of  his  passengers.  This  duty  he  cannot  waive  or  release,  even  by 
an  express  contract.  Being  one  in  which  the  public  has  an  interest,  public 
policy  forbids  such  a  waiver  or  release. 

3.  A  carrier  who  received  a  passenger  on  one  of  its  freight  trains  is  bound  by 

the  same  standard  of  diligence  as  if  the  passenger  were  being  transported 
on  a  regular  passenger  train.  What  will  amount  to  extraordinary  diligence 
varies  with  the  character  of  the  train.  A  passenger  who  voluntarily  seeks 
to  be  transported  on  a  freight  train  takes  the  risk  of  the  usual  and  neces- 
sary jolts  and  jars  which  occur  in  the  operation  of  such  train,  but  the  car- 
rier is  not  relieved  from  the  use  of  extraordinary  diligence  to  the  passenger 
to  prevent  unusual  and  unnecessary  jolts  and  jars.  An  express  contract 
entered  into  by  the  carrier  and  the  passenger,  under  the  terms  of  which 
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the  carrier  is  released  from  all  liability  to  the  passenger  for  personal  injuries* 
received  while  a  passenger  on  such  freight  train,  is,  in  effect,  a  contract  by 
which  the  carrier  undertalces  to  relieve  itself  from  the  consequences  of  the 
negligence  of  itself  and  servants,  and  cannot  be  enforced  (i). 
(Syllabus  by  the  court.) 

Error  from  Superior  Court,  Jones  County, 

Action  by  Philip  Lippman  against  the  Central  of  Georgia  Railwa7 
Company.  From  judgment  for  plaintiff,  defendant  brings  error. 
Judgment  affirmed. 

Dessau,  Harris  &  Birch,  for  plaintiff  in  error. 

GuERRY  &  Hall,  for  defendant  in  error. 

Little,  J.  —  Lippman  instituted  an  action  against  the  Central  of 
Georgia  Railway  Company  to  recover  damages  for  injuries  which 
he  alleges  he  sustained  while  a  passenger  holding  a  ticket  which 
entitled  him  to  be  carried  between  two  stations  on  the  line  of  the 
defendant's  railroad,  in  the  county  of  Jones.  A  demurrer  was  filed 
to  the  petition,  which  was  overruled,  and  the  case  proceeded  to 
trial,  and  resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of  $1,500. 
Exceptions  pendente  lite  were  made  to  the  overruling  of  the 
demurrer,  which  ^ere  duly  certified  and  entered  of  record,  and  an 
assignment  of  error  thereon  is  made  in  the  bill  of  exceptions.  After 
the  rendition  of  the  verdict,  the  defendant  made  and  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and  he  excepted.  The  evi- 
dence for  the  plaintiff  made  substantially  the  following  case:  On 
the  14th  of  October,  1897,  plaintiff  entered  a  way  freight  train  of 
the  defendant  at  Gray's  station,  to  be  carried  to  Roundoak,  having 
a  mileage  ticket  entitling  him  to  passage  on  that  train,  for  which  he 
had  paid  the  price  charged  by  the  company.  There  was  no  car 
provided  for  passengers  except  the  caboose,  in  which  seats  were 
placed.  Soon  after  plaintiff  entered  the  caboose,  the  train  suddenly 
commenced  backing,  and  then  made  a  violent  jerk  which  threw 
plaintiff  to  the  floor  on  his  right  side.  He  was  rendered  ancon- 
scious,  and  was  unable  to  arise  until  assisted  by  the  flagman.  On 
arriving  at  Roundoak,  he  had  to  be  assisted  from  the  car.  Evi- 
dence was  also  introduced  as  to  the  extent  of  the  injuries  sustained 
by  the  defendant  in  error,  their  nature  and  effect  on  his  earning 
capacity,  as  well  as  their  permanency,  and  as  to  the  loss  of  income 
thereby,  his  pain  and  suffering,  and  the  expense  occasioned  for 

I.  For  actions  relating  to  Passengers  lo  alphabetical  order  of  states.    Subse- 

injured  on  freight  trains,  see  vols.  ^  quent  actions    to   date   are    reported 

and  10  Am.  Nbg.  Cas.,  where  the  same  in  vols  1-8  Am.  Neg.  Rep.,  aod  the 

are  chronologically  grouped  from  the  current    numbers    of    that    ieries    of 

earliest  period  to  1897,  and  arranged  reports. 
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medicine  and  nursing.  The  defendant  introduced  evidence  tending 
to  rebut  that  of  the  plaintiff  as  to  the  fact  of  the  injury,  and  that 
there  was  nothing  unusual  in  the  movement  of  the  cars  by  which 
the  plaintifif  claimed  to  have  been  injured.  This  evidence,  however, 
disclosed  the  fact  that  the  plaintiff  was  injured  — at  least  to  a  cer- 
tain extent  —  by  his  fall,  but  it  was  a  contested  question  whether 
the  fall  was  occasioned  by  the  movement  of  the  cars  of  the  train, 
or  by  a  sudden  attack  of  sickness  occurring  to  the  plaintiff  at  the 
time,  and  also  whether  the  plaintiff  was  occupying  his  proper  place 
as  a  passenger  in  the  car,  and  whether  his  fall  was  attributable  to 
his  oWn  or  the  company's  negligence.  It  is  not  necessary  that 
further  reference  to  the  oral  evidence,  which  is  voluminous,  should 
be  made,  in  order  that  the  points  decided  may  be  understood.  The 
ticket  in  possession  of  the  plaintiff  at  the  time  he  was  injured,  and 
under  which  he  claimed  the  rights  of  a  passenger  on  said  train,  and 
which  he  introduced  in  evidence,  reads  as  follows: 

'•  Mileage  Ticket  No.  3,756.  P.  Lippman,  Macon,  Ga.,  is  entitled 
to  travel  1,000  miles  on  the  Central  of  Georgia  Railway  Company 
upon  the  conditions  named  in  the  contract  attached  and  made  a 
part  hereof.  This  ticket  will  not  be  duplicated  if  lost.  [Signed] 
J.  C.  Haile,  Genl.  Passenger  Agt. 

'*  Not  good  unless  stamped  here.     [Stamp  of  the  company.] 

"  Contract.  The  conditions  upon  which  this  coupon  mileage 
ticket  is  sold  by  the  Central  of  Georgia  Railway  Company  and  pur- 
chased by  the  holder  are  as  follows:  *  *  *  4.  That  it  is  good 
on  either  passenger  or  way  freight  trains,  and  entitles  the  purchaser 
to  stop  only  at  stations  which  by  the  time  card  are  designated  as 
regular  stopping  places  of  the  train  on  which  it  is  presented. 
5.  That,  for  and  in  consideration  of  being  permitted  to  use  this 
mileage  ticket  for  passage  on  the  way  freight  trains,  I  hereby  release 
the  company  from  all  liability  in  case  of  personal  injury,  or  for  loss 
or  damage  to  baggage,  while  using  said  freight  trains.  *  *  ♦ 
17.  This  ticket  expires  one  year  from  date  of  sale.  I  have  pur- 
chased this  ticket  and  agree  to  use  it  subject  to  the  above  condi- 
tions.    [Signed]  P.  Lippman." 

On  the  list  of  stations  there  appeared  Gray's  Station  and  Round- 
oak,  designated  as  regular  stopping  places.  A  number  of  grounds, 
in  addition  to  those  assigning  as  error  that  the  verdict  was  contrary 
to  the  law  and  evidence,  are  set  out  in  the  motion.  After  a  careful 
examination  of  these,  read  in  connection  with  the  evidence  and 
charge  of  the  court  applicable  to  each,  we  find  it  necessary  only  to 
consider  and  pass  upon  those  specifically  enumerated  hereafter.  In 
relation    to   those   grounds   of   the    motion   not  thus  specifically 
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considered,  it  is  sufficient,  in  a  general  way,  to  say  that,  in  our  opinion, 
there  was  no  error  in  overruling  the  demurrer  which  was  filed  to  the 
petition.  The  petition  does,  as  we  read  it,  clearly  set  out  that 
the  jerk  or  sudden  stopping  of  the  cars  which  it  is  alleged  caused  the 
injury  was  wholly  unnecessary,  and  caused  by  the  negligence  of 
the  defendant.  Nor  can  we  say  that  the  verdict  was  contrary  either 
to  the  law  or  to  the  evidence.  It  was  very  clearly  shown  that  the 
plaintiff  was  severely  injured  by  a  fall,  while  a  passenger  on  the 
defendant's  train.  According  to  his  testimony,  such  fall  was  occa- 
sioned by  a  very  violent  and  unusual  jerk  or  sudden  stoppage  of 
the  cars.  Whether  such  jerk  or  sudden  stop  did  in  fact  cause  the 
injury  which  he  received,  or  were  occasioned  by  other  causes, 
and  whether  the  alleged  sudden  and  violent  movements  of  the 
train  were  unusual  and  unnecessary,  as  well  as  the  extent  of  the 
injuries,  and  the  effect  of  them  upon  the  plaintiff,  were  questions 
of  fact,  and  taking  the  evidence  as  a  whole,  including  that  going 
to  show  the  character  of  the  injuries  sustained,  there  was  sufficient 
evidence  to  warrant  the  verdict.  Nor  can  we  say  that  the  ver- 
dict is  excessive.  There  was  evidence  of  pain,  suffering,  and, 
indeed,  of  permanent  injury  and  reduction  of  capacity  to  labor. 
The  sum  returned  by  the  jury  was  that  which  was  agreed  on  as 
compensation  for  all  these  elements  of  damage  which  in  cases  of 
this  character  fix  the  measure  of  recovery,  and,  in  our  opinion, 
it  does  not  necessarily  appear  to  have  exceeded  the  amount  which 
the  jury  were  authorized  to  ^n  under  the  evidence  in  the  case.  Nor 
do  we  think  there  was  any  error  in  the  admission  of  the  evidence  of 
the  plaintiff  and  of  the  physicians  as  to  the  detailed  character  and 
effect  of  th^  injury  received.  The  allegations  of  the  petition  are 
that  the  plaintiff  was  seriously  and  permanently  injured;  that  he 
was  thrown  from  his  seat,  and  for  a  considerable  distance,  upon  the 
fioor,  so  heavily  as  to  render  him  unconscious;  that  he  was  deprived 
of  the  power  of  locomotion,  and  could  not  raise  himself  from  the 
floor  for  some  time;  that  he  was  lifted  therefrom  by  others;  that 
by  so  being  thrown  upon  the  fioor  he  was  seriously  and  permanently 
injured  in  his  right  hip;  that  the  same  was  shocked  and  bruised  and 
otherwise  injured  by  the  fall;  that  he  has  never  recovered  there- 
from, he  goes  about  with  great  difficulty,  and  his  injuries  are  perma- 
nent. While  the  injury  to  the  hip  and  other  portions  of  the  body 
might  have  been  set  out  more  in  detail,  it  is  a  fact  known  to  laymen, 
as  well  as  to  experts,  that  injuries  to  the  hip  frequently  shorten  the 
leg,  and,  as  we  understand  the  evidence  objected  to,  the  testimony 
of  the  experts  was  directed  to  the  point  where  the  bones  of  the  leg 
join  the  body,  which   is   included,   by   common   parlance,    in   the 
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general  word  "  hip,"  when  speaking  of  the  human  body.  For  reasons 
which  will  appear  from  the  further  discussion  of  this  case,  there 
was  no  error  in  the  refusals  to  charge,  nor  in  the  failure  of  the  court 
to  charge  certain  legal  principles.  Taken  as  a  whole,  the  charge 
was  fair  and  comprehensive,  and  embodied,  as  we  think,  correct 
principles  of  law. 

Without  further  reference  to  the  grounds  of  the  motion  to  which 
we  have  thus  generally  made  reference,  we  come  now  to  especially 
consider  two  of  the  grounds  which  are  based  on  the  instructions 
given  to  the  jury,  and  which  embody  certain  principles  as  being  the 
law  applicable  to  the  facts  of  the  case,  the  correctness  of  which  is 
denied  by  the  plaintiff  in  error:  i.  Error  is  assigned  to  the  follow- 
ing charge  of  the  court:  **  Counsel  upon  both  sides  have  insisted 
on  and  invoked  the  construction  of  the  court  upon  article  five,  under 
the  written  contract  which  has  been  offered  in  evidence,  viz.: 
*  That,  in  consideration  for  being  permitted  to  use  the  mileage 
ticket  for  passage  on  way  freight  trains,  I  hereby  release  the  com- 
pany from  all  liability,  in  case  of  personal  injury,  or  for  loss  or 
damage  to  baggage,  while  using  said  freight  train  '  The  court 
charges  you  that  the  railway  company  could  not  stipulate  against 
its  own  negligence.  Should  you  believe  from  the  evidence  in  the 
case  that  the  plaintiff  was  injured,  and  that  he  was  injured  by  the 
negligence  of  the  railroad  company,  the  court  charges  you  that  the 
article  referred  to  would  not  release  the  railroad  company  from 
liability."  Passing  for  the  present  reference  to  the  authorities 
cited  by  plaintiff  in  error,  to  establish  the  proposition  that  a  railroad 
company  may  contract  for  exemption  from  responsibility  for  inju- 
ries to  passengers  riding  on  freight  trains,  we  come  to  consider  the 
meaning  and  application  of  the  provisions  of  law  which  are  con- 
tained in  section  2276  of  the  Civil  Code  of  this  State,  which  is  cited 
as  authority  for  the  proposition  that  the  court  erred  in  charging  the 
jury  as  heretofore  set  out.  That  section  reads  as  follows:  **  A 
common  carrier  cannot  limit  his  legal  liability  by  any  notice  given, 
either  by  publication  or  by  entry  on  receipts  given  or  tickets  sold. 
He  may  make  an  express  contract  and  will  then  be  governed 
thereby."  Undoubtedly,  if  a  carrier  of  passengers  is  a  common 
carrier,  within  the  contemplation  of  this  section  of  the  Code,  and  if 
the  term  **  legal  liability  "  refers  to  the  obligation  of  the  carrier  of 
passengers  to  exercise  extraordinary  diligence  to  protect  the  lives 
and  persons  of  the  passengers,  then,  while  the  carrier  may  not  limit 
such  liability  by  notice,  he  may  do  so  by  an  express  contract,  in 
which  case  the  rights  of  the  parties  will  be  governed  by  the  terms 
of  the  contract.  Such  a  construction  would  give  the  right  to  a 
Vol.  VIII  — 2 
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railroad  company  by  express  contract  to  limit  its  obligation  to  us& 
extraordinary  diligence  to  protect  a  passenger.  In  our  judgment^ 
for  a  number  of  reasons,  no  such  construction  can  be  placed  upon 
this  section  of  the  Code,  nor  do  the  provisions  contained  therein^ 
as  we  think,  apply  to  a  carrier  of  passengers.  Just  here  it  may  be 
well  to  consider  for  a  moment  the  question  whether  certain  previous 
adjudications  by  this  court  did  not  rule  a  contrary  doctrine,  as  it  is 
claimed  they  do.  The  cases  referred  to  are  Phillips  z;.  Railroad  Co.> 
93  Ga.  356,  20  S.  E.  Rep.  247  (i);  Boyd  v,  Spencer,  103  Ga.  828, 
4  Am.  Neg.  Rep.  619,  30  S.  E.  Rep.  841;  Railway  Co.  v.  Barlow, 
104  Ga.  213,  4  Am.  Neg.  Rep.  610,  30  S.  E.  Rep.  732;  and  Railway 
Co.  V,  Ricks  (Ga.)  34  S.  E.  Rep.  570.  It  is  very  freely  admitted 
that  in  some,  if  not  in  all,  of  these  cases,  this  court  applied  the 
provisions  of  this  section  to  a  passenger  carrier;  but  the  question 
whether  the  terms  of  this  section  had  such  application  was  not  made 
in  any  of  them,  nor  was  that  question  decided  in  any  one  of  these 
cases.  While  much  of  the  language  used,  both  in  the  headnotes 
and  in  the  opinions,  seems  to  directly  deal  with  the  section  as  hav- 
ing application  to  passenger  carriers,  we  are  only  to  take  the  rulings 
made  as  finally  decisive  of  the  issues  raised  and  presented  in  the 
several  cases.  It  was  assumed  by  all  the  parties  in  the  cases 
referred  to  that  the  section  did  have  such  application,  and,  sa 
agreeing,  the  issues  raised  and  determined  were  on  the  facts.  la 
the  Phillips  Case,  supra^  the  point  involved  was  whether  there  was 
an  express  contract  which  rendered  the  undertaking  of  the  com- 
pany with  reference  to  return  transportation  conditional  upon  acts 
to  be  done  at  the  completion  of  the  original  trip,  and  before  the 
return  trip  was  entered  upon ;  and  this  court  there  ruled  that  there 
was  no  written  evidence  of  such  contract,  and  that,  so  far  as  the 
parol  evidence  went,  it  tended  to  disprove,  rather  than  to  prove, 
the  making  of  any  express  contract  whatever.  That  was  the 
point  on  inquiry  in  that  case.  The  question  in  the  case  of  Boyd 
V,  Spencer  was  whether  a  mere  notice  on  a  ticket,  to  the  effect 
that  the  ticket  expired  at  a  given  time,  to  which  the  attention 
of  the  passenger  was  not  called  at  the  time  of  the  purchase  of 
the  ticket,  would  amount  to  an  agreement  between  the  passenger 
and  carrier  that  the  ticket  would  be  used  in  that  time,  so  as  ta 
become  "an  express  contract,''  within  the  meaning  of  section 
2276  of  the  Civil  Code.  The  question  then  for  decision  was  stated 
by  Mr.  Justice  Cobb  in  the  opinion,  on  page  830,  103  Ga.,  page  621,  4. 
Am.  Neg.  Rep.,  and  page  842,  30  S.  E.  Rep.,  to  be  **  whether,  under 

I.  There  is  a  note  of  the  Phillips  Case  in  8  Am.  Neg.  Cas.  135. 
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the  plaintiff's  evidence,  it  has  been  shown  that  he  is  not  entitled  to  re- 
cover because  a  special  contract  had  been  made  with  him  limiting  the 
time  in  which  his  ticket  should  be  used. "  No  other  question  was  then 
argued  by  counsel,  discussed  in  consultation,  or  intended  to  be  ruled, 
when  that  decision  was  rendered.  The  opinion  must  be  read  in  the 
light  of  the  actual  question  then  under  discussion,  and  any  language 
therein  which  apparently  rules  any  other  question  is  purely  obiter^ 
and  is  not  binding  as  authority.  In  the  case  of  fiarlow  the  ruling 
was  that  if  one  entered  the  train  of  a  carrier,  not  for  the  purpose  of 
making  the  journey  called  for  by  the  ticket,  but  for  the  purpose  of 
being  put  off  so  ,as  to  make  a  case  for  damages,  and  he  is  ejected, 
he  is  entitled  to  nominal  damage^  only,  and  the  ruling  of  the  court 
was  distinctly  put  on  the  proposition  that  there  was  evidence  to 
support  this  state  of  facts,  and  it  was  therefore  error  to  charge  the 
jury  in  language  which,  in  effect,  deprived  the  defendant  of  the 
benefit  of  this  defense.  The  case  of  Railway  Co.  v.  Ricks,  supra^ 
was  to  the  effect  that  one  who  had  purchased  a  ticket  having  on  its 
face  an  express  stipulation  that  it  would  be  good  for  passage  only 
during  a  specified  period,  and  who,  in  consideration  of  it  having 
been  sold  at  a  reduced  rate,  assented  to  the  stipulation,  had  no  legal 
cause  of  complaint  against  the  railway  company  for  ejecting  him, 
after  the  expiration  of  the  limit  of  time,  on  his  refusal  to  pay  fare. 
While,  as  before  stated,  some  of  the  conclusions  reached,  and  much 
of  the  language  used  in  those  cases,  are  apparently  contrary  to  what 
is  here  ruled,  yet,  as  the  decision  made  in  none  of  those  cases 
involved  the  question  which  we  pass  upon  here,  they  are  not  con- 
trolling as  to  such  question. 

Resuming  consideration  of  the  proposition  that  the  provisions  of 
the  section  of  the  Code  now  under  consideration  do  not  apply  to  a 
carrier  of  passengers,  it  is  significant  that  under  this  section  the 
carrier  who  may  limit  his  legal  liability  by  express  contract  is 
denominated  a  "common  carrier."  These  provisions  were  taken 
from  the  common  law,  and  first  became  a  part  of  our  written  law  by 
the  adoption  of  the  Code  of  1863,  and  are  found  in  section  2041  of 
that  Code  in  precisely  the  same  language  as  they  appear  in  the  Code 
of  1895.  The  Code  of  1863  was  under  the  act  of  December  9,  1858, 
compiled  by  codifiers  charged  with  the  duty  of  preparing  a  code  of 
laws  for  this  State  which  should  embrace,  in  a  condensed  form,  the 
laws  of  Georgia,  whether  derived  from  the  common  law,  the  Con- 
stitution of  the  State,  the  statutes  of  the  State,  the  decisions  of  the 
Supreme  Court,  or  the  statutes  of  England  of  force  in  this  State. 
To  ascertain  the  meaning  of  the  section,  therefore,  reference  is  not 
to  be  had  to  a  legislative  intent,  because  the  law  there  embraced 
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was  not  the  creation  of  our  legislative  body.  Of  course,  under  the 
act  adopting  the  Code  of  1895,  it  is  made  to  assume  the  dignity  of 
written  law.  But,  nevertheless,  it  cannot,  as  written  law,  have  any 
other  and  different  application  than  it  had  at  common  law,  because, 
in  incorporating  it  into  the  Code,  its  meaning  was  not  changed,  nor 
the  application  of  the  principles  it  contains  extended.  The  term 
**  common  carrier  **  did  not  at  the  common  law  embrace  a  carrier 
of  passengers.  Neither  does  it  under  the  definition  found  in  the 
Code  in  connection  with  section  2276.  Nor  are  the  liabilities  of  a 
common  carrier  and  a  carrier  of  passengers  the  same,  either  at 
common  law  or  under  our  statutes.  A  **  common  carrier  **  is  defined 
by  Bouvier  to  be  **  one  whose  business,  occupation  or  regular  call- 
ing it  is  to  carry  chattels  for  all  persons  who  may  choose  to  employ 
and  remunerate  him.**  The  same  author  defines  another  class  of 
carriers,  whom  he  denominates  **  common  carriers  of  passengers," 
to  be  **  such  as  undertake  for  hire  to  carry  all  persons  indifferently 
who  may  apply  for  passage,  so  long  as  there  is  room,  and  there  is 
no  legal  excuse  for  refusing.**  Mr.  Hutchinson,  in  his  treatise  on 
the  Law  of  Carriers  (section  47),  defines  a  "common  carrier**  to 
be  **  one  who  undertakes  as  a  business,  for  hire  or  reward,  to  carry 
from  one  place  to  another  the  goods  of  all  persons  who  may  apply 
for  such  carriage.**  The  same  author,  in  section  497,  declares  that 
carriers  of  passengers,  as  to  the  persons  of  those  whom  they  carry, 
are  not  common  carriers.  Mr.  Greenleaf,  in  the  second  volume  of 
his  work  on  Evidence  (section  211),  under  the  inquiry  as  to  who  is 
a  common  carrier,  says  that  **  the  defendant  is  proved  to  be  a  com- 
mon carrier  by  evidence  that  he  undertakes  to  carry  for  persons 
generally,  exercising  it  as  a  public  employment,  and  holding  himself 
out  as  ready  to  engage  in  the  transportation  of  money  or  goods  for 
hire  as  a  business,  and  not  as  a  casua!  occupation.*'  Again,  in  the 
same  section,  he  declares  that  '*  hackney  coachmen  and  others, 
whose  employment  is  solely  to  carry  passengers,  are  not  regarded 
as  common  carriers  in  respect  of  the  persons  of  the  passengers." 
But  it  is  not  necessary  that  we  should  go  further  in  order  to  show 
that  at  common  law  the  definition  of  a  common  carrier  was  confined 
to  one  who  transported  goods.  All  the  text  writers,  so  far  as  we 
know,  confine  this  appellation  to  such  carriers.  Indeed,  our  own 
Code,  in  sections  2263  2ind  2264,  defines  a  "common  carrier*'  to 
be  one  who  undertakes  to  transport  goods  for  a  compensation,  and 
who  pursues  the  business  constantly  or  continuously  for  any  period 
of  time,  or  any  distance  of  transportation.  These  sections  were 
likewise  taken  from  the  common  law,  and  in  connection  with  section 
2276,  the  meaning  of  which  we  are  now  considering,  were  codified 
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and  placed  together  in  the  Code  of  1863;  and,  to  show  that  a  dis- 
tinction was  meant  to  exist,  another  provision  of  the  common  law 
in  reference  to  carriers  of  passengers  was  placed  in  immediate  con- 
nection with  them,  in  the  Code  of  1863  at  the  same  time,  and 
appears  now  as  section  2266  of  our  Civil  Code,  which  declares  that 
a  carrier  of  passengers  is  bound  also  to  extraordinary  diligence  on 
behalf  of  himself  and  his  agents  to  protect  the  lives  and  persons  of 
his  passengers.  The  use  of  the  word  **  also  **  in  the  section  of  the 
Code,  following  the  definition  of  a  **  common  carrier,"  and  declaring 
that  common  carriers  shall  be  bound  to  extraordinary  diligence,  is 
clearly  indicative  of  the  legal  distinctions  which  existed  between 
common  carriers  and  passenger  carriers.  If  the  subject  is  examined^ 
no  possible  doubt  can  remain  that  at  common  law  the  term  **  common 
carrier"  did  not  embrace  a  carrier  of  passengers.  Bouv.  Law  Diet., 
tit.  **  Common  Carrier;  "  Hutch.  Car.,  sec.  47.  See,  also,  Bou^.  Law 
Diet.,  tit.  "  Common  Carriers  of  Passengers."  Now,  as  the  pro- 
visions of  the  Code  taken  from  the  common  law  deal  separately  with 
the  liabilities  of  common  carriers  and  carriers  of  passengers,  and 
make  a  distinction  between  these  carriers  by  designating  a  common 
carrier  as  a  carrier  of  goods,  this  common-law  meaning  given  to  the 
words  **  common  carrier  **  must  go  with  them  into  \he  Code,  when 
the  meaning  of  a  cognate  section,  which  limits  the  right  to  ^n  lia- 
bility to  common  carriers,  is  to  be  ascertained.  At  common  law, 
and  under  the  statute  (Code,  sec.  2264),  a  common  carrier  was  an 
insurer  of  the  goods  which  he  undertook  to  transport.  Such  was 
his  legal  liability,  and  he  was  made  to  answer  in  dollars  and  cents 
for  the  value  of  goods  lost  or  destroyed,  unless  such  loss  or  destruc- 
tion was  occasioned  by  the  act  of  God  or  the  enemies  of  the  king. 
No  such  liability  extends  to  the  carrier  of  passengers,  and,  strange 
as  it  may  seem,  both  at  common  law  and  under  our  statute,  the 
responsibility  of  a  passenger  carrier  for  the  lives  and  persons  of  his 
passengers  is  less  in  degree  than  a  common  carrier  in  the  transpor- 
tation of  goods.  The  former  is  bound  only  to  extraordinary  dili- 
gence; the  latter,  not  only  to  extraordinary  diligence,  but,  if  the 
goods  are  injured  or  destroyed,  no  excuse  avails  him,  unless  such 
injury  or  destruction  was  occasioned  by  the  act  of  God  or  the  public 
enemies  of  the  State.  The  reasons  are  obvious:  A  box  of  goods 
remains  where  it  is  placed  ^  a  man  has  locomotion  and  a  will.  When 
a  carrier  receives  the  first,  he  has  absolute  control;  while  his  control 
of  the  passenger  is  limited  to  the  promulgation  of  rules,  which  may 
or  may  not  be  observed.  In  the  days  of  Chief  Justice  Marshall,  a 
case  came  before  the  Supreme  Court  of  the  United  States  which 
involved  the  determination  of  the  question  whether  the  liability  of 
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the  carrier  which  had  received  for  transportation  certain  negro 
slaves,  some  of  whom  were  drowned,  was  that  of  a  common  carrier 
or  a  carrier  of  passengers.  Boyce  v.  Anderson,  2  Pet.  150,  7  L.  Ed. 
379  (i).  It  was  contended  that  the  liability  of  the  carrier  was  that 
of  a  common  carrier.  In  holding  adversely  to  this  claim,  the  chief 
justice  said:  "In  the  nature  of  things,  and  in  his  character,  the 
slave  which  was  being  transported  was  more  like  a  passenger  than 
a  package  of  goods;  that  he  had  volition  and  feelings,  which  could 
not  be  disregarded ;  that  these  properties  could  not  be  overlooked 
in  conveying  him  from  place  to  place;  that  he  could  not  be  stowed 
away  as  a  common  package;  that,  being  left  at  liberty,  he  might 
escape;  and  that  the  carrier  did  not  have,  and  could  not  have,  the 
same  absolute  control  over  him  that  it  had  over  inanimate  matter." 
In  his  Treatise  on  the  Law  of  Notice,  Mr.  Wade,  in  section  531, 
treating  the  subject  of  notice  by  carriers  limiting  their  liability, 
says:  "  The  carriers'  notices  by  which  their  liability  is  sought  to 
be  limited  have  reference,  i,  to  the  notice  by  which  they  endeavor 
to  qualify  or  restrict  their  responsibility,  imposed  by  law,  as  special 
insurers  of  the  articles  committed  to  their  charge;  2,  the  notice  by 
which  their  responsibility  as  carriers  is  terminated."  Section  2276 
-simply  prescribes  the  common-law  rule  applicable  exclusively  to 
carriers  of  goods,  and  the  legal  liability  referred  to  in  the  section 
is  the  liability  which  the  law  imposed  on  such  carriers  as  insurers 
of  the  goods  which  they  undertook  to  transport,  and  did  not 
have,  and  could  not  have,  from  the  difference  in  the  nature  of 
the  liability  of  each,  any  reference  to  a  carrier  of  passengers. 
But  it  may  be  said  that,  as  by  the  provision  made  in  the  sec- 
tion a  common  carrier  could  not  limit  his  legal  liability  by 
entry  on  "tickets  sold,"  it  was  the  contemplation  that  such  an 
inhibition  should  apply  to  passenger  carriers  because  tickets  are 
only  sold  to  and  for  the  transportation  of  passengers.  The  reply 
to  this  suggestion  is  that  as  to  the  baggage  of  passengers  the  carrier 
is  under  liability  as  a  common  carrier,  that  is,  an  insurer  of  goods, 
—  while  a  different  rule  prevails  as  to  the  liability  for  injury  to 
passengers.  Bouv.  Law  Diet.,  tit.  "  Common  Carriers  of  Passen- 
gers; "  Story,  Bailm.,  sees.  498,  590,  604.  It  is  only  on  the  ground 
of  negligence  that  the  carrier  of  passengers  is  held  liable.  •  2  Greenl. 
Ev.,  sec.  222.  We  take  it,  inasmuch  as  the  section  of  the  Code 
confines  the  power  to  common  carriers,  that  it  has  reference  to  the 
baggage  or  personal  effects  of  the  passenger  which  it  undertakes  to 
transport  when  the  rule  is  extended  to  entries  on  tickets  sold.     This 

X.  Boyce  v.  AnderBon,  a  Pet.  150,  is  reported  in  10  Am.  Neg.  Cas.  567. 
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▼lew  is  farther  strengthened  because  of  the  fact  that  while  the  car- 
rier cannot  limit  his  liability,  as  we  have  seen,  for  extraordinary 
diligence  to  the  passenger,  he  may  by  express  contract  relieve  him- 
self of  the  law  which  makes  him  an  insurer  of  the  baggage  of  that 
passenger.  By  section  2280  of  our  Civil  Code,  it  is  provided  that 
the  carrier  of  passengers  is  responsible  for  baggage  placed  in  his 
custody;  and  by  section  2288  of  the  same  Code  it  is  provided  that  a 
carrier  of  passengers  may  limit  the  value  of  the  baggage  to  be  taken 
for  the  fare  paid,  but  that  in  case  of  loss,  though  no  extra  freight 
has  been  demanded  or  paid,  the  carrier  is  responsible  for  the  value 
of  the  baggage  lost.  When  these  sections  of  the  Code  are  construed 
together,  and  in  connection  with  2276,  they  will  be  found  to  be  in 
entire  harmony.  This  court  in  several  cases  has  had  occasion  to 
make  application  of  the  section  of  the  Code  now  under  considera- 
tion, and  in  each  instance  it  has  been  treated  as  applying,  even 
with  the  words  "  tickets  sold  "  incorporated,  to  a  carrier  of  goods. 
In  the  case  of  Dibble  v.  Brown,  12  Ga.  224,  this  court,  through 
Judge  Nisbet,  said:  "  The  question  is  mooted  in  the  books  whether 
such  persons,  as  regards  baggage  accompanying  travelers,  are  liable 
as  common  carriers  or  as  private  persons  engaging  to  carry  for  hire. 
If  the  former,  they  are  liable  as  insurers  against  loss,  except  when 
occasioned  by  the  act  of  God  and  the  public  enemies;  and,  if  the 
latter,  they  are  bound  only  to  due  and  reasonable  skill  and  diligence 
in  their  undertaking.  It  is,  however,  now  well  settled  that  they  are 
liable  for  baggage  as  common  carriers.  Without  other  compensa- 
tion than  the  fare  for  passengers,  they  are  liable  for  their  baggage 
as  common  carriers  are  liable  for  goods  delivered  to  them  for  trans- 
portation; that  is,  they  are  liable  for  baggage  at  all  events,  except 
when  destroyed  by  the  act  of  God  or  irresistible  accident  and  the 
public  enemies," — citing  a  number  of  cases.  It  is  therefore  not 
illogical  that  the  Civil  Code  should  provide,  as  it  does  in  section 
2288,  that  a  carrier  of  passengers  may  limit  the  value  of  the  baggage 
to  be  taken  for  the  fare  paid,  because  such  a  carrier  of  passengers 
is,  as  to  the  baggage  of  the  passenger,  a  common  carrier;  and  it 
would  seem,  under  the  operation  of  section  2276,  that  while  this 
limit  of  liability  cannot  be  made  by  a  notice  given,  nor  by  an  entry 
on  the  ticket  sold  to  the  passenger,  it  may  be  accomplished  by  an 
express  contract  made  between  the  passenger  who  owns  the  baggage 
and  the  carrier  who  receives  it,  and  that  both  will  be  governed  by 
the  terms  of  such  contract.  In  the  case  of  Express  Co.  v,  Newby,  36 
Oa.  635,  this  court  ruled  that  an  express  company  which  pursues  con- 
tinuously the  business  of  transporting  goods  was  a  common  carrier; 
•and,  quoting  exactly  the  section  of  the  Code  under  consideration^ 
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declared  that  '*  our  Code  has  incorporated  the  rules  of  the  com- 
mon law,  as  expounded  in  Georgia,  in  Fish  v.  Chapman,  2  Ga.  349, 
and  with  it  we  are  satisfied."  A  reference  to  the  case  in  2  Ga. 
will  show  a  very  learned  and  comprehensive  treatment  of  the  right 
of  a  common  carrier  to  limit  his  liability  by  notice.  In  the  case  of 
Express  Co.  v,  Purcell,  37  Ga.  103,  Chief  Justice  Warner,  after 
declaring  that  the  liability  of  a  common  carrier  is  regulated  by  law 
on  the  ground  of  public  policy,  and  that  he  could  not  be  permitted 
by  his  own  act  to  limit  the  effect  and  operation  of  that  law,  and 
thereby  defeat  that  public  policy,  quotes  the  section  of  the  Code 
now  under  consideration,  and  declares  that  *'  the  legal  liability  of  a 
common  carrier  as  defined  by  the  law  is  one  thing;  his  legal  liability 
as  a  common  carrier  under  an  express  contract  made  with  the 
shipper  is  another  and  quite  a  different  thing.  In  the  latter  case 
his  liability  will  depend  upon  the  terms  of  that  express  contract, 
and  will  be  governed  by  it."  And  further  on  in  the  same  opinion 
he  says:  **  The  common  carrier  and  the  shipper  may  enter  into  an 
express  contract,  outside  of  the  receipt  given  for  the  goods,  in 
regard  to  the  carrier's  liability,  and  then,  both  parties  having  a  fair 
opportunity  to  understand  the  terms  of  the  contract,  will  be  gov- 
erned by  it."  Again,  in  the  case  of  Mosher  v.  Express  Co  ,  38  Ga. 
42,  Chief  Justice  Warner,  after  quoting  the  Code  of  1863,  which  is 
in  the  exact  language  of  that  now  under  consideration,  says:  "  This 
section  of  the  Code  was  considered  and  construed  by  this  court  at 
the  last  term  in  two  cases  (Express  Co.  v  Newby,  and  Express  Co. 
V,  Purcell).  This  provision  of  the  Code  is,  in  our  judgment,  a  wise 
and  salutary  provision,  intended  to  protect  the  public  from  imposi- 
tion and  surprise  in  the  hurried  transaction  of  business  with  these 
express  companies,  in  the  forwarding  of  small  parcels,  as  well  as 
valuable  packages,  by  all  sorts  of  people,  some  of  whom  might  not 
be  able  to  read  the  printed  stipulations  annexed  to  the  receipt  given 
for  the  goods,  and,  if  they  could  read  them,  would  not  be  able  to 
comprehend  the  legal  effect  thereof." 

We  have  taken  much  time,  and  occupied  a  good  deal  of  space,  in 
endeavoring  to  show  that  the  provisions  of  this  section  of  the  Code 
are  not  applicable  to  a  carrier  of  passengers.  We  have  done  so 
because  the  question  is  an  important  one,  and  also  because  a  differ- 
ent ruling  would  seem  to  have  been  made  in  other  cases  decided  by 
this  court  to  which  reference  has  been  made.  But  a  final  and  con- 
clusive answer  to  the  proposition  that  this  section  does  not  apply  to 
a  carrier  of  passengers  is  found  in  the  generally  accepted  proposi- 
tion that  a  carrier  of  passengers  for  hire  cannot  avoid,  even  by  an 
express  contract,  his  liability  for  negligence.     So  far,  we  do  not 
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know  that  it  has  ever  been  doubted  in  this  State  that  a  carrier  of 
passengers  could,  by  contract  or  otherwise,  avoid  his  liability  for 
the  negligence  of  himself  or  servants.  The  compilers  of  the  Amer- 
ican and  English  Encyclopedia  of  Law  declare  that  such  is  the  well- 
settled  rule  by  the  decisions  of  the  federal  court  and  the  great 
weight  of  authority  in  the  several  States,  and  for  this  proposition  is 
cited:  Hart  v.  Railroad  Co.,  112  U.  S.  331,  5  Sup.  Ct.  Rep.  151,  28 
L.  Ed.  717;  Abrams  v.  Railway  Co.,  87  Wis.  485,  58  N.  W.  Rep. 
780;  Railroad  Co.  v.  Ashley,  14  C.  C.  A.  368,  67  Fed.  Rep.  209  (i); 
Railroad  Co.  v.  Curran,  19  Ohio  St.  i  (2);  Libbyz;.  Railway  Co.,  82 
Mo.  292;  Railway  Co.  v.  Ivy,  71  Tex.  409,  9  S.  W.  Rep.  346;  Pied- 
mont Mfg.  Co.  V,  Columbia  &  G.  R.  Co.,  19  S.  C.  353.  In  the  case 
of  Railroad  Co.  v,  Lockwood,  17  Wall.  357,  21  L.  Ed.  627  (3),  the 
Supreme  Court  of  the  United  States  laid  down  three  propositions 
on  this  subject:  First,  that  a  common  carrier  could  not  lawfully 
stipulate  for  exemption  from  responsibility  when  such  exemption 
was  not  just  and  reasonable  in  the  eye  of  the  law;  secondly,  that  it 
is  not  just  and  reasonable,  in  legal  contemplation,  for  a  common 
carrier  to  stipulate  for  exemption  from  responsibility  for  the  negli- 
gence of  himself  or  his  servants;  thirdly,  that  these  propositions 
apply  to  both  carriers  of  goods  and  carriers  of  passengers  for  hire, 
with  special  force  to  the  latter.  To  the  same  effect,  see  Railway  Co. 
V.  Faylor,  126  Ind.  126,  25  N.  E.  Rep.  869;  Railway  Co.  v,  McGown, 
65  Tex.  640;  Jacobus  v.  Railway  Co.,  20  Minn.  125  [Gil.  no  (4)]. 
Judge  Ray,  in  his  work  on  Negligence  of  Imposed  Duties  (**  Pas- 
senger Carriers  ")  on  page  262,  states  the  general  rule  to  be  that 
"  a  carrier  cannot  by  contract  exempt  itself  from  liability  for  inju- 
ries and  damages  resulting  from  its  own  negligence  or  negligence 
of  its  servants.  The  public  have  an  interest  in  the  contract,  which 
a  private  individual  cannot  waive,**  —  citing  Willis  v.  Railway  Co., 
62  Me.  488;  Mann  v.  Birchard,  40  Vt.  326:  Squire  v.  Railroad  Co., 
98  Mass.  239;  Railroad  Co.  v.  Oden,  80  Ala.  38;  Grogan  v.  Express 
Co.,  114  Pa.  St.  523,  7  Atl.  Rep.  134.  Mr.  Wood,  in  the  third  vol- 
ume of  his  Law  of  Railroads  (section  425),  says:  **  In  most  of  the 
States,  while  the  carrier  may  impose  reasonable  limitations  upon 
his  liability,  he  cannot  by  any  provision,  however  explicit  or  direct, 
screen  himself  from  liability  for  loss  or  injury  resulting  from  his 

1.  There  is  a  note  of  Del.  Lack.  &  3.  N.  Y.  Cent.  R.  R.  Co.  v,  Lock- 
W.  R.  R.  Co.  V,  Ashley,  67  Fed.  Rep.  wood,  17  Wall.  357,  is  reported  in  10 
209,  in  10  Am.  Neg.  Cas.  651.  Am.  Neg.  Cas.  624. 

2.  Cleveland,  P.  &  A.  R.  R.  Co.  v.  4.  There  is  a  note  of  Jacobus  v,  St. 
Curran,  19  Ohio,  i,  is  reported  in  10  Paul  &  Chicago  R*y  Co.,  20  Minn.  125^ 
Am.  Neg.  Cas   2f  in  9  Am.  Neg.  Cas.  489. 
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own  or  his  servants'  negligence.  The  principal  ground  upon  which 
the  right  of  a  carrier  to  limit  his  liability  by  contract  in  any  manner 
he  pleases  can  be  denied  is  that  by  reason  of  the  public  character 
of  his  business  such  contracts  are  opposed  to  public  policy."  And 
Mr.  Fetter,  in  his  treatise  on  the  Law  of  Carriers  of  Passengers,  in 
section  389,  states,  on  authority,  that  the  American  rule  is  that 
common  carriers  cannot,  even  by  express  contract,  limit  their  lia- 
bility for  their  own  or  their  servants'  negligence  in  respect  to  pas- 
sengers for  hire,  and  that  this  rule  has  been  adopted  in  the  great 
majority  of  the  American  States  as  a  part  of  the  common  law;  citing 
Railway  Co.  v.  Selby,  47  Ind.  471  (i);  Doyle  v.  Railroad  Co.,  166 
Mass.  492,  44  N.  E.  Rep.  611,  33  L.  R.  A.  844;  Jones  v.  Railway 
Co.,  125  Mo.  666,  28  S.  W.  Rep.  883.  26  L.  R.  A.  718  (2);  Railroad 
Co.  V,  Chenewith,  52  Pa.  St.  382.  See,  also.  Cook  v.  Railroad  Co., 
72  Ga.  50;  Railroad  Co.  v.  Keener,  93  Ga.  808,  21  S.  E.  Rep.  287; 
Railroad  Co.  v,  Gann,  68  Ga.  353.  Wlyle  the  Georgia  cases  cited 
above  are  mainly  applicable  to  cases  respecting  the  carriage  of 
goods,  the  principle  of  an  inability  to  contract  against  their  own 
negligence  is  equally  applicable,  but  with  greater  force,  to  a  carrier 
of  passengers  for  hire.  Even  if  section  2376  of  the  Code  applied 
to  the  carriers  of  passengers,  it  would  not  avail  the  plaintiff  in  error 
anything  under  the  contract  which  is  now  being  considered.  That 
section  refers  to  the  limitation  of  liability  by  common  carriers.  If 
the  contract  which  was  entered  into  by  the  plaintiff  in  error  and  the 
carrier  in  this  case  were  to  be  given  the  full  effect  it  is  claimed  to 
have,  it  would  not  operate  as  a  limitation,  but  as  a  complete  and 
full  release  of  liability,  not  only  from  the  negligence  of  the  company 
or  its  servants,  but  from  all  other  causes  as  well.  The  words  of  the 
contract  are,  "  I  hereby  release  the  company  from  all  liability  in 
case  of  personal  injury  •  •  •  while  using  said  freight  train." 
Even  if  the  right  to  limit  his  liability  by  express  contract  had  been 
given  to  a  passenger  carrier,  such  authority  could  not  be  made  to 
extend  to  an  exemption  from  all  liability.  We  are  of  the  opinion 
that  the  contract  set  up  by  the  defendant  in  the  court  below  could 
not  have  the  legal  effect  of  barring  the  plaintiff's  right  to  recover 
damages  for  injuries  which  he  sustained  while  a  passenger  on  the 
car  by  reason  of  the  negligence  of  the  servants  and  employees  of 
the  defendant. 

2.  It  is  complained  that  the  court  erred  in  charging  the  jury  that 
'*  it  is  extraordinary  diligence  to  which  the  court  especially  directs 

I.  There  is  a  note  of  Ohio  &  Miss.  2.  There  is  a  note  of  Jones  v.  Sl 
R*y  Co.  V,  Selby,  47  Ind.  471,  in  9  Am.  Louis,  etc.,  R.  R.  Co.,  125  Mo.  666.  in 
Neg.  Cas.  291.  9  Am.  Neg.  Cas.  537. 
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yoar  attention,  because  the  railroad  companies  are  bound  to  use 
extraordinary  diligence  towards  the  safety  of  a  person  traveling 
upon  their  cars.  Regardless  of  the  mode  of  conveyance,  a  common 
carrier  in  each  case  is  bound  to  the  exercise  of  extraordinary  care 
and  diligence  towards  the  conveyance  of  passengers.*'  The  specific 
error  alleged  is  that  the  charge  ignored  the  written  contract,  and 
held  defendant  to  extraordinary  diligence,  though  the  plaintiff  had 
contracted  in  writing  that  he  would  not  hold  the  company  liable  for 
personal  injuries  received  while  he  was  using  the  freight  train.  We 
see  no  error  in  this  instruction  to  the  jury.  A  carrier  of  passengers 
is  bound  to  extraordinary  diligence,  on  behalf  of  himself  and  his 
agents,  to  protect  the  lives  and  persons  of  his  passengers.  We  have 
endeavored  to  show  that  he  could  not  by  express  contract  waive 
this  obligation  which  the  law  puts  upon  him.  If  the  railroad  com- 
pany receives  a  passenger  on  one  of  its  freight  trains,  the  character 
of  the  train  upon  which  he  is  received  does  not  fix  its  liability,  but 
the  relation  of  carrier  and  passenger  establishes  it.  In  the  case  of 
Ball  V.  Mabry,  91  Ga.  782,  18  N.  E.  Rep.  64  (i),  this  court  ruled  that 
the  degree  of  diligence  due  from  a  common  carrier  to  a  passenger 
is  extraordinary,  no  matter  what  means  of  conveyance  may  be 
employed,  and  that  this  standard  of  diligence  applies  as  well  where 
the  passenger  is  carried  upon  a  freight  train  as  it  does  where  he  is 
carried  upon  a  passenger  train;  and,  further,  that  a  passenger  who 
voluntarily  takes  passage  on  a  freight  train  takes  the  risk  of  the 
usual  and  necessary  jolts  and  jars  which  happen  in  the  making  up 
and  running  of  such  train;  but,  when  a  carrier  takes  a  passenger  on 
a  freight  train,  he  must  use  extraordinary  care  in  preventing  unusual 
and  unnecessary  jolts  and  jars,  so  as  to  protect  the  passenger,  just 
as  he  is  required  to  do  to  prevent  any  jolt  or  jar  on  a  passenger 
train  which  would  be  likely  to  injure  the  passenger.  This  being 
true,  if  the  carrier  could  not  waive  his  negligence  in  the  one  case, 
where  the  passenger  is  received  on  a  regular  passenger  train,  he 
could  not  in  the  other  case,  where  the  passenger  is  received  on  a 
freight  train.  We  have  given  to  the  principles  of  law  involved  in 
this  case  careful  consideration,  and,  in  our  opinion,  they  were  prop- 
erly stated  by  the  trial  judge  in  his  instructions  to  the  jury,  and,  as 
there  was  evidence  sufficient  to  sustain  the  verdict  which  they 
rendered,  the  court  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

Judgment  affirmed.    All  the  justices  concurring,  except  Fish,  J., 
absent  on  account  of  sickness. 

I.  Ball  V,  Mabry,  91  Ga.  781,  is  reported  in  9  Am.  Neg.  Cas.  197. 
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NORTH  CHICAGO  STREET  RAILROAD 
COMPANY  V.  KASPERS. 

Supreme  Courts  Illinois^  June^  i^oo. 


BOY  JUMPING  ON  ELECTRIC  CAR  -  PROOF  OF  CUSTOM  —  EVIDENCE. 
—  Plaintiff,  a  boy  fourteen  years  of  age»  was  injured  in  boarding  a  moving 
electric  car.  The  accident  happened  at  a  transfer  station  of  defendant's 
electric  line  to  their  cable  line,  the  electric  car  being  run  by  its  own 
momentum  a  distance  of  about  fifty  feet  to  the  cable  *'  pick-up."  Plaintiff 
ran  after  the  car,  and  as  he  stepped  on  the  front  platform  the  speed  of  the 
car  was  increased  and  he  fell  off.  Held,  that  evidence  that  at  the  place 
where  plaintiff  ran  along  the  train  and  tried  to  get  on  the  car  passengers 
frequently  ran  and  jumped  on  as  the  train  was  moving  slowly,  and  that 
conductors  received  passengers  in  that  way,  and  encouraged  the  practice, 
telling  them  to  come  on,  and  aiding  them  to  get  on.  was  competent  on  the 
question  cf  defendant's  negligence  (i). 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Lambert  Kaspers  against  the  North  Chicago  Street- 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff^  affirmed 
in  the  appellate  court  (85  111.  App.  316),  defendant  appeals.  Judg- 
ment affirmed, 

John  A.  Rose  and  Louis  Boisot,  Jr.,  (W.  W.  Gurley,  of  counsel}, 
for  appellant. 

Francis  J.  Woolley,  for  appellee. 

Cartwright,  J.  — On  December  31,  1896,  the  appellee,  Lambert 
Kaspers,  who  was  then  fourteen  years  of  age,  was  employed  as  a 
cash  boy  at  the  store  of  Marshall  Field  &  Co.,  in  Chicago,  earning 
three  dollars  a  week.  He  lived  on  Wolfram  street,  and  was  required 
to  be  at  the  store  at  eight  o'clock.  On  the  morning  of  that  day  he 
took  one  of  appellant's  Lincoln  avenue  electric  cars  at  the  corner  of 
Herndon,  George,  and  Lincoln  avenues,  and  became  a  passenger  on 
appellant's  street  railway  to  the  business  part  of  the  city,  near  the 
place  of  his  employment.  He  paid  his  fare,  and  received  a  transfer 
ticket  enabling  him  to  ride  from  the  end  of  the  electric  line  on 
appellant's  cable-car  line  the  rest  of  the  distance.  He  was  carried 
to  the  end  of  the  electric  line  at  the  corner  of  Lincoln,  Wrightwood, 

I.  For  actions  relating  to  Alighting  alphabetical     order    of    states.      The 

from  and  boarding  cars,  etc.,  from  the  Illinois  cases  appear  in  vol.  2.     Subse- 

earliest  period  to  1897,  see  vols  2-7  Am.  quent  actions  to  date  are  reported  in 

Neg.  Cas.,  where  the  same  are  chrono-  vols.  1-8  Am.  Neg.  Rep.,  and  the  cur- 

logically    grouped    and    arranged    in  rent  numbers  of  that  series  of  reports. 
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and  Sheffield  avenues,  and  when  he  got  off  the  car  he  saw  a  train 
of  four  cars,  consisting  of  a  grip  car  and  three  passenger  cars, 
standing  on  Sheffield  avenue,  ready  to  start.  He  walked  towards 
it,  and  when  about  twenty  feet  behind  it  it  started.  He  ran  up  to 
the  train,  and  ran  alongside  of  it,  past  three  cars,  and  attempted  to 
climb  on  the  front  platform  of  the  first  car.  He  had  got  on  the  step 
at  the  front  end  of  the  car,  and  was  stepping  up  on  the  front  plat- 
form, when  the  speed  of  the  train  was  increased,  and  he  fell  oif, 
with  the  result  that  he  received  a  fracture  of  the  bones  of  the  left 
leg  above  the  ankle.  He  brought  this  suit  to  recover  damages  for 
his  injury,  alleging  that  he  was  in  the  exercise  of  ordinary  care,  and 
that  he  was  injured  by  appellant's  negligence  in  causing  the  train  to 
be  violently  jerked  and  accelerated  in  speed,  by  means  of  which  he 
was  thrown  to  the  ground.  He  recovered  a  judgment  for  $5,000 
in  the  trial  court,  which  was  affirmed  by  the  appellate  court.  The 
errors  relied  on  for  reversal  are  —  First,  the  admission  of  evidence 
as  to  the  conduct  of  conductors  and  passengers  upon  other  trains 
at  times  previous  to  this  accident;  and,  second,  the  giving  of  the 
instruction  numbered  31. 

The  evidence  established  the  following  facts  concerning  the  man- 
agement of  trains  at  the  place  of  the  accident:  The  cable  cars 
start  for  down  town  from  that  corner  every  four  minutes.  The 
trains  of  cars  come  out  of  the  car  barns  by  means  of  a  cable  that 
runs  through  the  barn,  and  the  cars  run  upon  what  is  called  the 
"stand,"  and  load  in  their  passengers.  The  speed  of  this  barn 
cable  is  about  four  and  a  half  miles  an  hour.  There  is  a  separate 
cable  which  conyeys  the  cars  down  town,  and  there  is  a  vault  about 
twenty  feet  long  between  the  two.  There  is  no  rope  in  the  vault, 
and  the  cars  cross  it  by  the  momentum  communicated  to  the  train 
by  the  barn  cable,  and  the  down-town  cable  is  picked  up  on  the 
other  side.  When  the  trains  start  from  the  stand  the  gripman  lets 
go  of  the  barn  cable  about  fifteen  feet  north  of  the  vault.  The 
cars  then  run  by  their  own  momentum  about  fifty  feet  across  the 
vaul  tto  about  fifteen  feet  south  of  it,  where  the  down-town  cable 
is  picked  up.  Where  the  gripman  takes  hold  of  the  new  cable 
is  called  the  "  pick  up,**  and  the  speed  of  that  cable  is  nine 
miles  an  hour.  It  was  at  this  place,  where  the  gripman  took  hold 
of  the  new  cable,  that  the  train  started  at  a  faster  rate,  and  the 
plaintiff  fell  ofif. 

The  evidence  admitted  over  the  objection  of  defendant  was  that 
at  the  place  where  plaintiff  ran  along  the  train  and  tried  to  get  on 
the  car  passengers  frequently  ran  and  jumped  on  as  the  train  was 
moving  slowly,  and  that  conductors  received  passengers  in  that 
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way,  and  encouraged  the  practice,  telling  them  to  come  on,  and 
aiding  them  to  get  on.  There  was  no  claim  of  any  wilful  injury  ta 
the  plaintiff,  and  he  was  required  to  prove  that  he  was  in  the  exer- 
cise of  ordinary  care  for  his  own  safety.  But  it  is  not  negligence 
per  se  and  as  matter  of  law  for  a  passenger  to  get  on  a  street  car 
when  it  is  in  motion.  Whether  he  was  guilty  of  negligence  in  doings 
so  is  a  question  of  fact,  depending  upon  the  rate  of  speed  of  the  car 
and  other  circumstances.  Railroad  Co.  v,  Wiswell,  i68  111.  613,  48 
N.  E.  Rep.  407.  That  question  has  been  settled  by  the  judgment 
of  the  appellate  court.  The  care  which,  as  a  matter  of  law,  plain- 
tiff was  bound  to  prove  was  such  degree  of  care  as  a  reasonably 
prudent  person  would  exercise  under  similar  conditions.  On  that 
question  he  would  not  be  entitled  to  prove  the  mere  fact  that  other 
persons  boarded  the  defendant's  cars  while  in  motion,  for  the  pur- 
pose of  establishing  a  standard  of  ordinary  care,  regardless  of 
whether  those  persons  were  reasonably  prudent  or  negligent  in  sa 
doing.  At  this  hour  of  the  day  there  was  a  great  amount  of  travel 
at  the  point  in  question,  and  the  general  public  embraces  not  only 
the  reasonably  prudent  and  cautious,  but  the  careless,  the  heedless, 
and  the  reckless.  It  is  not  competent  to  show,  as  an  excuse  for  an 
act  of  negligence,  that  others  are  accustomed  to  be  equally  negli- 
gent. The  evidence  did  not  show  a  general  custom  of  the  public  to 
get  upon  the  cars  in  that  way,  and  if  the  jury  should  conclude  that 
the  persons  who  did  so  were  not  reasonably  prudent,  but  were  care- 
less, that  fact  would  not  establish  that  the  plaintiff  was  in  the  exer- 
cise of  ordinary  care  in  doing  the  same  thing.  But  in  this  case  the 
evidence  was  not  only  of  the  fact  that  other  passengers  got  upon 
cars  while  in  motion  at  this  place,  but  also  that  the  defendant  per- 
mitted them  to  do  so  without  objection,  and  even  encouraged  the 
practice.  The  evidence  tended  to  prove  notice  to  the  defendant  of 
the  fact  that  passengers  were  likely  to  get  aboard  there  under  those 
circumstances,  and  also  to  prove  that  the  defendant  did  not  dis- 
courage the  practice  or  prohibit  it,  but  rather  induced  it,  and  a  con- 
tinuance of  it,  through  its  conductors,  and  if  those  facts  were  estab- 
lished it  became  defendant's  duty  to  run  its  trains  with  reference  to- 
the  practice  and  consistently  with  it.  Plaintiff  was  a  passenger 
entitled  to  the  degree  of  care  due  from  the  defendant  to  a  passen- 
ger, and  if  the  defendant  knew  that  persons  would  probably  be 
getting  on  the  moving  trains  at  that  place,  and  consented  to  the 
practice,  the  law  imposed  upon  it  the  duty  to  not  expose  the  plain- 
tiff to  unnecessary  danger  in  adopting  the  practice,  and  to  manage 
the  train  accordingly.  Pennsylvania  Co.  v,  McCaffrey,  173  111.  169, 
4  Am.  Neg.  Rep.  372,  50  N.  E.  Rep.  713;  Railroad  Co.  v.  Lowell^ 
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151  U.  S.  209,  14  Sup.  Ct.  Rep.  281,  38  L.  Ed.  131  (i).  The 
defendant  might  have  had  the  e£fect  of  the  evidence  properly  limited 
when  it  was  admitted,  or  by  instruction,  but  as  it  was  competent  for 
one  purpose  it  was  not  error  to  admit  it. 

The  trial  court  gave  to  the  jury,  on  its  own  motion,  the  following 
instruction,  numbered  31:  "Neither  by  these  instructions  or  the 
special  interrogatories,  nor  by  any  words  uttered  or  remark  made 
by  the  court  during  this  trial,  does  or  did  the  court  intimate  or 
mean  to  give,  or  wish  to  be  understood  as  giving,  an  opinion  as  to 
what  the  proof  is  or  what  it  is  not,  or  what  the  facts  are  in  this  case 
or  what  are  not  the  facts  therein.  It  is  solely  and  exclusively  for 
the  jury  to  find  and  determine  the  facts,  and  this  they  must  do  from 
the  evidence,  and,  having  done  so,  then  apply  to  them  the  law  as 
stated  in  these  instructions.  The  instructions  given  to  the  jury  are 
and  constitute  one  connected  body  and  series,  and  should  be  sa 
regarded  and  treated  by  the  jury;  that  is  to  say,  they  should  apply 
them  to  the  facts  as  a  whole,  and  not  detached  or  separated,  any 
one  instruction  from  any  or  either  of  the  others."  The  objection 
made  to  this  instruction  is  that  it  gave  the  jury  to  understand  that 
they  were  independent  of  the  law.  The  ultimate  questions  of  the 
care  of  the  plaintiff  and  negligence  of  defendant  were  to  be  deter- 
mined by  the  jury  by  applying  the  law  as  stated  in  the  instructions 
to  the  facts  as  proved  by  the  evidence,  and  it  would  be  error  to  give 
an  instruction  impressing  upon  them  their  independence  of  the  court 
and  the  l^w.  Ludwig  v,  Sager,  84  111.  99.  But  we  do  not  think  the 
instruction  is  subject  to  that  criticism.  It  directs  the  jury  to  find 
and  determine  the  facts  from  the  evidence,  and  to  apply  to  such 
facts  the  law  as  stated  in  the  instructions.  It  is  correct  as  a  propo* 
sition  of  law.     The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed. 

WESTERN    UNION    TELEGRAPH    COMPANY    V. 
GETTO-McCLUNG  BOOT  AND  SHOE  COMPANY. 

Court  of  Appeals^  Kansas^  Southern  Department^  C.  2?.,  fune^  ipoo. 


DELAY  IN  DELIVERY  OF  TELEGRAM  —  EVIDENCE.  —  i.  In  an  action  to 
recover  damages  resulting  from  failure  to  deliver  promptly  a  telegram 
addressed  to  the  plaintifiF*s  attorneys,  and  concerning  the  bringing  of  an 
attachment  action:  Held^  that  a  statement  respecting  such  failure  made  by 

1.  Chicago,  Mil.  &  St.  P.  R'y  Co.  v,  Lowell»  151  U.  S.  209,  is  reported  in  7 
4in.  Neg.  Cas.  373. 
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the  agent  of  the  telegraph  company  at  the  receiving  office  to  the  said 
attorneys  when  handing  them  the  telegram,  three  days  after  its  date,  was 
a  part  of  the  res  gesta^  and  was  properly  admitted  in  evidence  (i). 

2.  Section  3,  c.  17,  Gould's  Dig.  Ark.  1858,  enlarged  the  apparent  scope  of  sec- 

tion I  thereof  so  that  an  attachment  might  be  obtained,  not  only  against 
one  who  was  a  nonresident,  but  also  against  one  who  was  about  to  remove 
out  of  the  State,  or  about  to  remove  his  goods  and  effects  out  of  the  State, 
or  who  was  secreting  himself  so  that  the  ordinary  process  of  law  could  not 
be  served  upon  him. 

3.  An  instruction  must  be  good  as  asked,  or  it  is  not  error  10  refuse  it.     Dick- 

son V.  Randal,  19  Kan.  215. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  County. 

Action  by  the  Getto-McClung  Boot  and  Shoe  Company  against 
the  Western  Union  Telegraph  Company.  From  judgment  for 
plaintiff,  defendant  brings  error.     Judgment  affirmed. 

Stanley,  Vermillion  &  Evans,  for  plaintiff  in  error. 

Sankey  &  Campbell,  for  defendant  in  error. 

Milton,  J.  —  In  this  action  the  defendant  in  error,  a  firm  doing 
business  at  Wichita,  Kan.,  recovered  judgment  against  the  plaintiff 
in  error  in  the  sum  of  $711.71  on  account  of  alleged  negligence  of 
the  latter  in  failing  to  deliver  a  telegram.  The  telegram  was  sent 
on  February  21,  1890,  by  Shepherd,  Grove  &  Shepherd,  attorneys 
at  Muscogee,  I.  T.,  to  Sankey,  Campbell   &  Amidon,  at  Wichita, 

I.  Among  recent  actions  against  Tel*  dressee,    when   in   fact   it    was  not  so 

egraph  companies  for  failure  to  deli\rer  delivered, 
messages,  are  the  following:  Recovery  for    mental    suffering.  —  In 

Failure  to  deliver  message  —  Mental  Western  Union  Tel.  Co.  v.  Giffin 
suffering  —  Damages  not  recoverable.  —  C  Texas  Civil  Appeals^  February^  igooj^ 
Blount  v.  Western  Union  Tel.  Co.  57  S.  W.  Rep.  327,  plaintiff  was  entitled 
(Alabama,  Aprils  igooj,  27  So.  Rep.  to  recover  for  mental  distress  caused 
779,  action  for  delay  in  delivering  mes-  by  failure  of  company  to  deliver  mes- 
sage by  reason  of  which  plaintiff  was  sage.  But  on  motion  for  rehearing, 
unable  to  reach  home  during  sudden  judgment  for  plaintiff  reversed, 
illness  of  wife  and  death  of  child.  The  Prolongation  of  mental  suffering, — 
only  damages  claimed  were  for  mental  The  Supreme  Court  of  Texas,  in  the 
suffering.  Held,  that  the  action  being  Giffin  Case,  56  S.  W.  Rep.  744  (A/ay, 
for  tort,  mental  suffering,  without  other  igooj,  in  answer  to  the  certified  ques- 
damage,  not  sufficient  to  sustain  action,  tion  from  the  Court  of  Civil  Appeals: 
and  demurrer  to  complaint  sustained.  **  Was  plaintiff  entitled  to  recover  dam- 

Assurance  of  company  that  message  had  ages  on  account  of  such  prolongation 

been  delivered,  —  In  Laudie  v.  Western  or  increase  of  mental  anxiety?  "  said: 

Union  Tel.  Co.  f  North  Carolina,  April,  '*  The  failure  of  the  telegraph  company 

jgooj,  35  S.  E.  Rep.  810,  the  telegraph  to   transmit  and  deliver  the  message, 

company  was  held  liable  for  its  negli-  whereby  defendant's  existing  anxiety 

gent  assurance  to  plaintiff  that  a  tele-  for  his  family  was  protracted,  does  not 

gram  had  been  delivered   to   the   ad-  give  him  a  right  of  action  against  it.'* 
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Kan.y  concerning  a  proposed  attachment  action  by  the  shoe  com- 
pany against  Darling  Bros.,  who  were  merchants  at  Oklahoma  City^ 
and  debtors  to  the  shoe  company  in  the  sum  of  $502.50  for  goods 
sold  and  delivered.  At  that  time  the  United  States  Court  at  Mus- 
cogee had  jurisdiction  in  such  actions  over  the  territory  known  as 
"  Oklahoma,'*  in  which  Oklahoma  City  was  situated,  under  the  Act 
of  Congress  of  March  i,  1889,  which  extended  the  laws  of  the  State 
of  Arkansas  covering  civil  causes  over  that  territory.  The  attor- 
neys at  Wichita,  representing  the  shoe  company,  sent  the  said  claim 
to  the  attorneys  at  Muscogee  on  February  18,  1890,  with  instruc- 
tions to  begin  an  attachment  action  thereon  against  Darling  Bros. 
On  February  21st  thereafter,  Shepherd,  Grove  &  Shepherd  delivered 
to  the  agent  of  the  telegraph  company  at  Muscogee  the  message  in 
question  for  transmission.  It  reads:  "  Have  bank  wire  C.  W. 
Turner  here  to  furnish  bond.  Costs  will  be  thirty-four  dollars. 
Will  draw  for  same."  On  the  24th  of  the  month  the  Wichita  attor- 
neys received  a  letter  from  Shepherd,  Grove  &  Shepherd  asking 
why  there  was  no  response  to  their  telegram.  Thereupon  Mr. 
Amidon  and  Mr.  Campbell  visited  the  local  office  of  the  telegraph 
company  at  Wichita,  and,  in  answer  to  inquiries,  were  shown  by  the 
manager  of  the  office  the  message  as  there  received.  The  telegraph 
company's  agent  admitted  that  "  a  blunder  had  been  made,"  and 
claimed  that  the  failure  to  deliver  the  message  was  the  fault  of  an 
office  boy.  The  message  was  actually  put  into  the  hands  of  Amidon 
&  Campbell  at  that  time,  but  it  is  not  shown  in  the  record  that  they 
carried  it  away  from  the  telegraph  office.  The  Muscogee  attorneys 
were  prepared  on  the  21st  of  February  to  file  the  attachment  action, 
and  the  testimony  tends  to  show  that,  if  the  message  had  been 
promptly  delivered  to  the  attorneys  at  Wichita,  the  attachment  bond 
would  have  been  arranged  for  and  given  and  the  suit  filed  on  that 
day.  It  was  further  shown  that,  if  the  suit  had  been  filed  in  the 
United  States  Court  at  Muscogee  on  the  aist  of  February,  it  would 
have  been  practicable  for  the  United  States  marshal,  personally  or 
by  deputy,  to  have  attached  the  goods  of  Darling  Bros,  at  Oklahoma 
City  on  the  24th  of  that  month.  After  seeing  the  telegram,  Sankey, 
Campbell  &  Amidon  arranged,  through  a  Wichita  bank,  by  wire,  to 
furnish  an  attachment  bond  for  the  action,  and  the  same  was  given, 
a  suit  begun  on  February  26,  1890,  an  attachment  order  issued 
therein,  and  the  same  delivered  to  the  United  States  marshal  for 
service.  The  goods  of  Darling  Bros,  were  not  found  or  levied  upon 
by  the  marshal  under  the  order;  having  been  shipped  from  Okla- 
homa City  on  February  26th,  consigned  to  the  Arkansas  City  Invest- 
ment Company,  which,  by  its  representative,  J.  L.  Huey,  received 
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such  goods  at  Arkansas  City,  Kan.,  on  February  27th,  and  removed 
the  same  from  the  car  late  at  night.  Huey  had  previously  obtained 
from  Darling  Bros,  a  bill  of  sale,  dated  February  5,  1890,  trans- 
ferring to  him  all  the  merchandise  belonging  to  Darling  Bros.,  and 
described  as  being  situate  in  Oklahoma  City  and  in  £1  Reno  City. 
The  purported  consideration  of  the  bill  of  sale  was  $3,500,  and  the 
testimony  on  behalf  of  the  defendant  indicated  that  the  bill  of  sale 
was  intended  as  a  mortgage  to  cover  existing  indebtedness.  The 
attachment  law  of  Arkansas,  as  introduced  in  evidence,  was  sections 

ft 

1-6,  9,  c.  17,  Gould's  Dig.  Ark.  1858.  The  first  section  reads:  "  In 
all  cases  of  absent  or  absconding  debtors  who  may  have  property 
real  or  personal  in  this  State,  the  creditors  may  proceed  against  the 
same  in  the  following  manner,  to  wit."  Section  2  relates  to  the 
filing  of  the  **  declaration,  petition  or  other  statement  '*  in  writing 
against  the  debtor.  Section  3  reads:  "The  creditor  shall  at  the 
time  of  filing  the  declaration  of  his  claim,  also  file  an  affidavit  of 
himself,  or  some  other  person  for  him,  stating  that  the  defendant  in 
the  declaration  or  statement  mentioned,  is  justly  indebted  to  such 
plaintiff  in  a  sum  exceeding  one  hundred  dollars,  the  amount  of 
which  demand  shall  be  stated  in  such  affidavit,  and  also  that  the 
defendant  is  not  a  resident  of  this  State,  or  that  he  is  about  to 
remove  out  of  this  State,  or  that  he  is  about  to  remove  his  goods 
and  effects  out  of  this  State,  or  that  he  so  secretes  himself  that  an 
ordinary  process  of  law  cannot  be  served  on  him."  Section  4  men- 
tions the  officers  before  whom  the  affidavit  may  be  made,  and  sec- 
tion 5  provides  for  the  filing  of  an  attachment  bond.  Section  6 
declares  that,  **  on  the  requisites  hereinbefore  prescribed  being 
complied  with,  the  clerk  shall  issue  a  writ  of  attachment,"  etc. 
Section  9  relates  to  the  custody  of  the  attached  property.  There 
was  evidence  on  behalf  of  the  plaintiff  below  tending  to  prove  that 
on  or  about  the  i6th  of  February,  1890,  the  stock  of  goods  in  the 
store  of  Darling  Bros,  at  Oklahoma  City  was  in  a  disturbed  and 
disarranged  condition ;  the  appearance  thereof  indicating  that  part 
of  such  stock  was  being  packed,  or  being  prepared  for  packing,  in 
boxes.  A  member  of  the  shoe  company  and  one  of  their  attorneys 
were  led  by  the  appearance  of  the  said  stock  and  of  the  store  ta 
suspect  a  design  on  the  part  of  Darling  Bros,  to  remove  the  goods 
from  Oklahoma  City,  and  such  suspicion  was  one  of  the  chief  causes 
for  the  attempted  attachment  proceedings. 

The  principal  errors  assigned  by  the  plaintiff  in  error  are  that  the 
court  admitted  incompetent  evidence;  that  improper  instructions 
were  given,  and  proper  instructions  were  refused;  and  error  ia 
overruling  defendant's  demurrer  to  the  plaintiff's  evidence. 
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The  alleged  incompetent  evidence  which  was  received  over  the 
objection  of  the  defendant  below  was  the  testimony  of  Mr.  Amidon 
and  Mr.  Campbell,  attorneys  for  the  shoe  company,  concerning 
declarations  of  the  telegraph  company's  agent  at  ^Vichita  at  the 
time  the  witnesses  visited  the  telegraph  office  to  inquire  concerning 
the  telegram.  Counsel  for  plaintiff  in  error  say  that  it  is  not  shown 
that  the  person  with  whom  these  witnesses  had  the  conversation 
testified  to  was  in  charge  of  defendant's  office,  or  had  any  connec- 
tion with  Its  business,  *prior  to  the  date  that  the  conversation 
occurred;  that  such  conversation  was  not  a  part  of  the  res  gesta^  as 
it  was  not  shown  to  have  been  between  the  witnesses  and  a  person 
having  connection  with  the  receiving  of  the  telegram,  and  such 
conversation  related  to  a  past  transaction,  and  therefore  the  declara- 
tions of  the  agent,  if  he  was  an  agent  of  the  telegraph  company, 
could  not  bind  the  latter.  The  testimony  showed  that  the  defend- 
ant's agent  gave  the  telegram  in  question  into  the  hands  of  the  wit- 
nesses to  whom  the  same  had  been  addressed  and  sent,  and  that  the 
declarations  of  the  agent  were  made  in  connection  with  such  deliv- 
ery of  the  message.  The  trial  court  regarded  such  declarations  as 
being  a  part  of  the  res  gesta.  We  see  no  reason  to  doubt  the  cor- 
rectness of  this  view.  The  principal  facts  respecting  the  message 
were  that  it  was  delivered  at  Muscogee  for  transmission  by  the 
defendant  company,  and  that  it  was  finally  by  the  defendant's  agent 
at  Wichita  placed  in  the  hands  of  the  persons  to  whom  it  was 
addressed.  The  witness  Campbell  testified  without  objection  on 
the  part  of  the  defendant  that  its  agent  at  Wichita  admitted  that  a 
blunder  had  been  made  in  regard  to  the  delivery  of  the  telegram. 
What  the  agent  said  in  addition  to  this  appears  to  have  been  imma- 
terial, and  we  think  no  harm  could  have  resulted  to  the  defendant 
from  the  admission  of  the  testimony  complained  of. 

A  careful  comparison  of  the  instructions  refused  with  those  given 
leads  to  the  conclusion  that  the  trial  court  substantially  covered  all 
the  declarations  of  law  contained  in  the  former  which  could  prop- 
erly have  been  given  to  the  jury.  Special  stress  is  laid  by  counsel 
for  plaintiff  in  error  on  the  failure  of  the  court  to  give  requested 
instructions  Nos.  lo,  14,  and  8.  The  first-named  instruction  reads: 
"  The  statute  relating  to  an  attachment,  which  it  is  claimed  was  in 
force  at  Oklahoma  City  during  the  year  1890,  was  the  statute  of 
Arkansas,  which  has  been  introduced  in  evidence;  and  the  same 
only  permitted  an  attachment  against  absent  or  absconding  debtors. 
And  in  this  case,  before  you  could  find  any  damages  in  favor  of  the 
plaintiffs  by  reason  of  failure  to  have  an  order  of  attachment  levied 
upon  the  property  of  the  Darling  Bros,  at  Oklahoma  City,  you  must 
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be  satisfied  from  a  preponderance  of  the  testimony  that  the  mem- 
bers of  the  said  firm  were  either  absent  from  the  territory  in  which 
Oklahoma  City  was  then  situated,  or  that  they  were  absconding 
therefrom."  In  view  of  the  evidence,  the  instruction  was  properly 
refused.  Section  3  of  the  Arkansas  statutes,  supra^  enlarges  the 
apparent  scope  of  section  i  thereof.  In  i  Shinn,  Attachm.  p.  156, 
in  considering  the  cases  in  which  an  attachment  will  lie  against 
nonresidents,  it  is  said:  "  In  Arkansas  it  will  lie,  not  only  against 
one  who  is  a  nonresident,  but  against  one  who  is  about  to  remove 
out  of  the  State,  or  is  about  to  remove  his  goods  and  effects  out  of 
the  State,  or  who  is  secreting  himself  so  that  the  ordinary  process 
of  law  cannot  be  served  upon  him;  "  citing  Mandel  v,  Peet,  18  Ark. 
236,  which  construes  the  law  in  question.  Requested  instruction 
No.  14  is  substantially  covered  by  the  instructions  given.  Requested 
instruction  No.  8  was  objectionable  for  several  reasons,  but  princi- 
pally because  it  assumed  to  inform  the  jury  what  the  evidence  tended 
to  prove.  "  As  asked,  the  instruction  was  improper.  An  instruc- 
tion must  be  good  as  asked,  or  it  is  not  error  to  refuse  it."  Dick- 
son V.  Randal,  19  Kan.  215.  See,  also,  Mayberry  z^.  Kelley,  i  Kan. 
116;  Douglass  V,  Wolf,  6  Kan.  88;  Insurance  Co.  v.  Berry,  8  Kan. 
159;  State  V.  Cassady,  12  Kan.  551. 

We  find  no  reversible  error  in  the  record.  The  verdict  of  the 
jury  being  supported  by  some  competent  evidence,  and  having 
received  the  approval  of  the  trial  court,  the  judgment  will  be 
affirmed. 

CITY  OF  KANSAS  CITY  v.  ORR  et  al. 

Supreme  Courts  Kansas^  J^^^y  ipoo. 


MUNICIPAL  CORPORATION  —  DEFECTIVE  STREET  —  DEATH  —  SUN- 
DAY  LAW.  —  I.  It  is  the  duty  of  a  city  to  keep  its  streets  reasonably  safe 
and  convenient  for  all  those  who  rightfully  use  them,  or  who  have  occasion 
to  pass  over  them  for  purposes  of  business,  convenience  or  pleasure. 

3.  Where  a  railway  is  built  upon  a  street  by  authority  of  a  city,  and  a  railway 
employee  in  the  performance  of  his  ordinary  duties  walks  over  the  street, 
and  is  injured  by  reason  of  a  defect  in  the  street,  of  which  the  city  has  or 
should  have  knowledge,  the  city  is  liable  for  the  injuries  sustained. 

3.  The  fact  that  it  may  have  been  the  duty  of  the  railway  company,  under  its 
contract  with  the  city,  to  construct  and  keep  its  tracks  in  a  suitable  and  safe 
condition  for  those  who  have  occasion  to  pass  over  the  streets,  does  not 
discharge  the  city  from  its  duty  to  the  public  to  keep  its  streets  in  a  reason- 
ably safe  condition,  nor  relieve  it  from  liability  for  the  consequences  of  its 
negligence  in  that  respect. 
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4.  The  fact  that  one  who  sustains  injury  by  reason  of  the  negligence  or  wrong- 
ful act  of  another  may  hav^e  been  at  the  time  of  the  injury  acting  in  dis- 
obedience of  his  collateral  obligation  to  the  State  which  required  of  him  the 
observance  of  the  Sunday  law,  will  not  prevent  a  recovery  from  one  whose 
wrongful  or  negligent  act  or  omission  was  the  proximate  cause  of  the 
injury. 

S*  The  lecord  examined,  and  held,  that  the  case  was  fairly  submitted  to  the 
jury,  and  that  there  was  sufficient  testimony  to  sustain  the  verdict  and  judg- 
ment. 
(Syllabus  by  the  Court.) 

Errdr  from  Court  of  Common  Pleas,  Wyandotte  County. 

Action  by  Annie  Orr,  administratrix  of  J.  W.  Orr,  and  others, 
against  city  of  Kansas  City.  From  judgment  for  plaintiffs,  defend- 
ant brings  error.     Judgment  affirmed. 

T.  A,  Pollock  and  E.  D.  Hutchings,  for  plaintiff  in  error. 

Angevine  &  CuBBisoN,  for  defendants  in  error. 

Johnston,  J.  — This  was  an  action  by  Annie  Orr,  administratrix 
of  the  estate  of  J.  W.  Orr,  deceased,  to  recover  damages  for  the 
death  of  her  husband,  J.  W.  Orr,  alleged  to  have  resulted  from  the 
negligence  of  the  city.  J.  W.  Orr  was  a  switchman  in  the  employ 
of  the  Chicago  Great  Western  Railway  Company,  who  was  killed  on 
November  7,  1897,  at  the  intersection  of  Central  avenue  and  Wood 
street,  in  Kansas  City.  Central  avenue,  which  runs  east  and  west, 
is  a  paved  and  much-traveled  street,  and  Wood  street,  which  runs 
north  and  south,  is  occupied  at  this  point  by  two  tracks  of  the 
Kansas  City  and  Northwestern  Railroad  Company,  which  are  also 
used  by  the  Chicago  Great  Western  Railway  Company,  the  employer 
of  Orr.  The  intersection  of  the  streets  is  planked  between  the 
tracks,  and  also  between  the  rails  of  the  tracks,  with  planks,  which 
are  about  four  inches  thick.  One  of  the  planks  on  the  inside  of  the 
rail  was  placed  from  three  and  one-half  to  four  and  one-half  inches 
from  the  rail,  leaving  an  opening  about  four  inches  deep.  Space  is 
required  for  the  flanges  of  the  car  wheels,  but  the  opening  left  is 
alleged  to  have  been  unnecessarily  wide,  and,  further,  that  the 
street  had  been  left  in  that  dangerous  condition  for  more  than  thirty 
days  prior  to  the  accident.  In  the  early  morning  of  the  day  men- 
tioned, a  train  of  cars  was  slowly  backed  along  Wood  street  and 
over  Central  avenue.  Orr  was  traveling  alongside  of  the  train,  and 
at  the  intersection  it  became  necessary  for  him  to  uncouple  the 
cars;  and  it  is  alleged  that  for  that  purpose  he  went  between  the 
cars,  stepped  into  the  hole  negligently  left  by  the  city,  and  his  foot 
was  wedged  therein  so  that  he  was  thrown  down  and  crushed  by  the 
wheels  of  the  cars  and  killed.  The  defense  of  the  city  was  that  it 
was  not  required  to  keep  the  streets  in  a  reasonably  safe  condition 
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for  the  use  of  switchmen  and  other  railway  employees  passing  along 
or  over  the  streets,  and,  furthei",  that  it  was  not  liable  for  injuries 
suffered  by  such  persons  while  engaged  in  such  occupations  upon 
the  streets.  The  answer  also  included  an  averment  that  the  injury 
was  the  result  of  contributory  negligence.  Special  findings  of  fact 
were  made  by  the  jury,  which  are  to  the  effect  that,  while  the  train 
was  backing  over  Central  avenue  at  the  rate  of  three  miles  per  hour, 
Orr  went  between  the  cars  to  uncouple  them,  and  stepped  in  the 
hole  mentioned,  which  held  his  foot  so  that  he  could  not  withdraw 
it,  and  he  was  therefore  thrown  down  and  run  over  by  the  cars. 
There  was  a  further  finding  that  the  space  left  for  the  flanges  of  the 
wheels  at  the  point  of  the  accident  was  wider  than  is  usually  left  for 
that  purpose,  and  that  it  had  remained  in  the  same  condition  for 
more  than  thirty  days  prior  to  the  accident.  The  general  verdict 
was  against  the  city,  and  the  damages  were  assessed  at  the  sum  of 
$5,000. 

The  main  contention  of  the  city  is  that  the  only  duty  which  it 
owes  to  the  public  with  respect  to  streets  is  to  keep  them  in  a  rea- 
sonably safe  condition  for  the  ordinary  purposes  of  travel;  that  Orr 
was  not  making  such  use  of  the  streets  when  he  was  injured;  that 
he  was  not  a  traveler,  in  the  legal  sense,  and  therefore  no  liability 
could  arise  against  it  for  injuries  sustained  by  him  on  account  of 
defective  streets.  Cases  of  our  own  and  other  courts  are  cited  in 
which  it  is  said,  in  substance,  that  it  is  the  duty  of  the  city  to  keep 
its  streets  in  a  reasonably  safe  and  suitable  condition  for  travel  in 
the  usual  modes,  or  for  the  travel  that  usually  passes  over  them. 
Jansen  v.  City  of  Atchison,  16  Kan.  358;  City  of  Wellington  v, 
Gregson,  31  Kan.  99,  i  Pac.  Rep.  253;  City  of  Emporia  z^.  Schmid- 
l>ng>  33  Kan.  485,  6  Pac.  Rep.  893.  And  it  is  argued  from  these 
that  Orr  was  not  using  the  street  for  ordinary  travel.  The  cases 
referred  to  do  not  undertake  to  define  the  term  **  traveler,"  nor  do 
they  decide  what  are  the  usual  modes  of  travel,  or  the  legitimate 
uses  to  which  the  streets  may  be  put.  In  most  of  the  cases  the 
purpose  of  the  court  was  to  show  that  the  law  does  not  require  the 
streets  to  be  so  maintained  as  to  secure  absolute  immunity  from 
danger  in  using  them,  and  that  the  limit  of  the  duty  of  the  city  was 
to  keep  them  in  such  a  condition  that  persons  entitled  to  the  use  of 
the  streets  could  pass  over  or  along  them  with  reasonable  safety 
and  convenience.  The  fact  that  Orr  was  a  railway  employee,  and 
engaged  in  the  performance  of  his  duties  upon  the  street  when  he 
was  injured,  did  not,  we  think,  exclude  him  from  the  protection  of 
the  law,  or  relieve  the  city  from  liability  for  injuries  to  him  result- 
ing from  its  negligence.     The  corporate  duty  of  the  city  is  to  keep 
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the  streets  reasonably  safe  and  convenient  for  all  those  who  right- 
fnily  use  theoi,  and  who  have  occasion  to  pass  over  them  for  pur« 
poses  of  business,  convenience  or  pleasure.  The  railway  was  placed 
in  the  street  with  the  consent  and  by  the  authority  of  the  city.  It 
was  one  of  the  ordinary  uses  to  which  that  street  was  put,  and  the 
employees  of  the  company  while  engaged  in  the  performance  of 
ttieir  duties  were  required  to  pass  along  and  over  the  street.  While 
so  engaged  they  were  not  travelers,  in  a  technical  sense,  but  they 
were  making  an  appropriate  and  legitimate  use  of  the  street,  and 
one  which  was  within  the  contemplation  of  the  city  when  the  right 
to  such  use  was  granted.  In  determining  the  duty  and  liability  of 
the  city,  the  terms  **  travel  "  and  **  traveler  "  are  not  to  be  given  a 
narrow  and  restricted  meaning,  but  should  be  held  to  embrace  such 
legitimate  uses  as  may  be  made  by  persons  having  occasion  to  pass 
over  them  while  engaged  in  any  of  the  duties  of  life,  and  persons 
using  the  street  as  Orr  was  when  the  injury  was  sustained.  Orr 
was  rightfully  in  the  street,  his  duties  required  him  to  pass  along 
and  over  it,  and  he  was  as  much  entitled  to  a  safe  and  convenient 
place  to  walk  there  as  the  conductor  of  a  street  car,  the  driver  of  a 
dray,  or  other  person  engaged  in  his  ordinary  business.  A  city  is 
not  required  to  prepare  and  maintain  its  streets  for  unusual  and 
extraordinary  uses,  such  as  the  moving  of  heavy  buildings  or  the 
traveling  over  the  streets  with  stilts,  but  the  use  made  of  the  street 
by  Orr  was  neither  unusual  nor  extraordinary.  -  It  was  just  such  use 
as  was  made  of  the  street  frequently  every  day,  and  which  the  city 
must  have  had  in  contemplation  when  the  right  to  such  use  was 
conferred.  The  fact  that  it  may  have  been  the  duty  of  the  railway 
company,  under  its  contract  with  the  city,  to  construct  and  keep  its 
tracks  in  a  suitable  and  safe  condition  for  those  who  have  occasion 
to  pass  over  the  street,  does  not  discharge  the  city  from  its  duty  to 
the  public  to  keep  the  street  in  repair,  nor  relieve  it  from  liability 
for  the  consequences  of  its  negligence  in  that  respect.  Railway 
Co.  V.  Stone,  54  Kan.  83,  37  Pac.  Rep.  1012.  Our  conclusion  is  that 
it  was  the  duty  of  the  city  to  keep  the  streets  in  a  reasonably  safe 
condition  for  the  use  of  Orr,  or  any  one  else  who  had  occasion  to 
pass  over  the  streets  while  engaged  in  any  of  the  ordinary  pursuits 
or  duties  of  life.  Fletcher  v.  City  of  Ellsworth,  53  Kan.  751,  37 
Pac.  Rep.  115;  City  of  Kansas  City  «;.  Hart,  60  Kan.  684,  57  Pac. 
Rep.  938;  Dufifyzf.  City  of  Dubuque,  63  Iowa,  171,  18  N.  W.  Rep. 
900;  McGarry  v.  Loomis,  ^t^  N.  Y.  104;  Rehberg  z;.  Mayor,  etc.,  91 
N.  Y.  137;  McGuire  v.  Spence,  Id.  303;  Parker  v.  Mayor,  etc.,  39 
<ja.  725;  Grogan  «^.  Foundry  Co.,  87  Mo.  321. 

An  objection  is  made  to  a  recovery  because  of  an  alleged  violation 
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of  the  Sunday  law.  The  accident  occurred  on  Sunday  mornings 
The  statute  forbids  all  labor  on  that  day,  except  works  of  necessity 
and  charity.  Orr  was  at  work  as  a  switchman,  and  assisting  in  the 
operation  of  a  railway  train,  when  he  was  injured  and  killed;  and 
the  city,  assuming  the  position  of  a  champion  of  the  Sunday  law, 
insists  that  it  is  not  liable  for  its  own  negligent  acts,  because  Orr 
was  a  transgressor  of  the  law.  The  operation  of  a  railway  train  or 
other  public  conveyance  may  be  a  work  of  necessity,  and  there  is 
nothing  in  the  record  to  show  that  the  operation  of  the  train  on  this 
occasion  was  not  a  work  of  necessity.  Aside  from  that  considera- 
tion, the  violation  of  the  Sunday  law,  if  in  fact  it  was  violated,  was 
not  the  efficient  or  proximate  cause  of  the  injury  to  the  plaintiff, 
nor  an  essential  element  of  her  cause  of  action.  The  general  rule 
is  that  a  plaintiff  will  not  be  permitted  to  recover  when  it  is  neces- 
sary for  him  to  prove  his  own  illegal  act  or  contract,  as  a  part  of 
his  cause  of  action;  but  the  time  when  the  injury  occurred  does  not 
constitute  the  foundation  of  the  action,  and  plaintiff  could  prove 
her  cause  of  action  without  proving  that  her  husband  was  violating 
the  law  when  the  injury  occurred.  The  time  when  the  injury  was 
inflicted  is  only  an  incident  to  the  efficient  cause  of  the  injury.  The 
injury  occurred  by  reason  of  the  defect  in  the  street,  and  was  as 
liable  to  have  occurred  under  similar  circumstances  on  Saturday  or 
Monday  as  it  did  on  Sunday.  There  was  not  even  a  remote  relation 
between  the  violation  of  the  Sunday  law  and  the  injury  which 
resulted  from  the  negligence  of  the  city  in  maintaining  its  streets  in 
a  proper  condition.  In  Railway  Co.  v,  Frawley,  no  Ind.  30,  9  N. 
E.  Rep.  600,  it  is  said  that  **  the  fact  that  one  who  sustains  injury 
by  the  negligent  or  wrongful  act  of  another  may  have  been  at  the 
time  of  the  injury  acting  in  disobedience  of  his  collateral  obliga- 
tion to  the  State,  which  required  of  him  the  observance  of  the  Sun- 
day laws,  will  not  prevent  a  recovery  from  one  whose  wrongful  or 
negligent  act  or  omission  was  the  proximate  cause  of  said  injury." 
See,  also,  Sutton  z;.  Town  of  Wauwatosa,  29  Wis.  21;  Railway  Co. 
V,  Buck  (Ind.  Sup.),  19  N.  E.  Rep.  453,  2  L.  R.  A.  520;  Philadelphia^ 
W.  &  B.  R.  Co.  V,  Philadelphia  &  H.  de  G.  Steam  Towboat  Co.,  23 
How.  (U.  S.)  209,  14  L.  Ed.  433;  Mohney  v.  Cook,  26  Pa.  St.  342; 
Baldwin  v.  Barney,  12  R.  I.  392;  Merritt  v.  Earle,  29  N.  Y.  115; 
Carroll  v.  Railroad  Co.,  58  N.  Y.  126;  Platz  v.  City  of  Cohoes,  89 
N.  Y.  219;  Schmid  v.  Humphrey,  48  Iowa,  652;  Opsahl  v.  Judd,  30 
Minn.  126,  14  N.  \V.  Rep.  575;  Railroad  Co.  v.  Dick  (Ky.),  15  S.  W. 
Rep.  665;  Black  v.  City  of  Lewiston  (Idaho),  13  Pac.  Rep.  80;  Gross 
V.  Miller,  93  Iowa,  72,  61  N.  W.  Rep.  385,  26  L.  R.  A.  605;  Solars 
V.  Railway  Co.  (Super.  N.  Y.),  29  N.  Y.  Supp.  1123;  Stewart  v.  Davis^ 


American  Negligence  Reports.  41 

31  Ark.  518;  Van  Aukea  v.  Railway  Co.  (Mich.),  55  N.  W.  Rep.  971; 
Patt.  Ry.  Ace.  Law,  64;  Cooley,  Torts,  178;  Whart.  Neg.,  sec.  331; 
Beach,  Contrib.  Neg.,  sec.  81.  It  is  true  that  some  of  the  New 
England  courts  hold  to  a  contrary  view,  but  such  holding  is  against 
reason  and  the  great  weight  of  authority. 

We  think  the  case  was  fairly  submitted  to  the  jury  by  the  charge 
of  the  court.  There  is  complaint  that  the  court  assumed  that  the 
defect  in  the  street  was  an  act  of  negligence  on  the  part  of  the  city, 
because  of  some  language  that  was  used  in  one  of  the  instructions; 
but  it  appears  that  like  language  was  used  by  the  city  in  its  request 
for  instructions,  and  hence  the  city  is  hardly  in  a  position  to  com- 
plain. However,  the  whole  charge  indicates  that  the  question  of 
whether  it  was  negligence  to  leave  such  a  hole  in  the  street  as 
existed  there  was  submitted  to  the  jury,  and  must  have  been 
so  understood  by  the  jury  itself.  The  charge  also  fairly  presented  to 
the  jury  the  subject  of  proximate  and  efficient  cause,  as  applied  to 
the  accident  under  consideration,  and  we  find  no  substantial  objec-^ 
tions  to  any  of  the  instructions.  No  error  was  committed  in  the 
refusal  to  submit  certain  special  questions,  and  we  think  there  was 
sufficient  testimony  tending  to  show  that  the  injury  and  death  were 
the  result  of  the  defect  in  the  street.  Upon  this  question  the  testi- 
mony is  not  as  clear  as  might  have  been  wished,  but  we  regard  it  to 
be  sufficient  to  take  the  case  to  the  jury,  and  to  sustain  the  finding 
that  has  been  made.  It  follows  that  the  judgment  of  the  court 
below  must  be  affirmed. 

DAVIS  V.  CITY  OF  LEBANON. 

Court  of  Appeals y  Kentucky y  JunCy  igoo. 

MUNICIPAL  CORPORATION  —  NEGLIGENCE  OF  FIREMAN  IN  EXTIN- 
GUISHING  FIRE  — GOODS  DAMAGED  BY  WATER.  — In  an  acuoa 
against  a  city  to  recover  damages  for  injury  to  goods  by  water  caused  by 
alleged  negligence  of  its  firemen  in  extinguishing  a  fire  it  was  held  that  the 
city  was  not  liable  for  the  damage  so  inflicted  upon  plaintiff. 

Appeal  from  Circuit  Court,  Marion  County. 

Action  by  Celia  Davis  against  the  city  of  Lebanon  to  recover 
damages  for  injury  to  goods.  From  judgment  for  defendant,  plain- 
tiflf  appeals.     Judgment  affirmed, 

FiNLEV  Shuck,  for  appellant. 

H.  P.  Cooper,  for  appellee. 

GuFFY,  J.  —  The  appellant  instituted  this  action  in  the  Marion 
Circuit  Court  against  the  appellee,  seeking  to  recover  judgment  for 
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$500,  the  value  of  property  alleged  to  have  been  destroyed  by  the 
negligence  of  appellee's  employees.  The  material  part  of  the  peti- 
tion reads  as  follows:  "  Plaintiff  further  states  that  the  city  of 
Lebanon,  Ky.,  was  then,  and  is  now,  a  city  of  the  fourth  class,  as 
classified  by  the  statutory  law  of  Kentucky,  and  was  incorporated 
under  said  laws,  with  poteer  and  authority  to  sue  and  be  sued  by 
that  name.  Said  city  at  said  date  was  the  owner  of  a  water  service, 
and  an  establishment  consisting  of  fire  plugs,  hose  and  hose  carriers, 
nozzles,  and  all  the  paraphernalia  for  throwing  large  quantities  of 
water  for  extinguishing  fire  and  other  purposes.  Said  city  had  in 
its  employ  at  said  date  a  company  of  men,  organized  and  controlled 
by  said  city,  and  employed  for  the  purpose  of  operating  said  water 
service,  fire  plugs,  and  apparatus  aforesaid;  and  said  defendant  did 
on  the  date  aforesaid,  by  its  agents  and  servants  aforesaid,  to  wit, 
the  company  of  men  aforesaid  in  its  employ,  wilfully  and  carelessly 
and  negligently,  and  without  right,  throw  water  in  large  quantities 
from  said  fire  plug,  water  service,  and  hose,  which  was  then  under 
the  control  and  in  the  possession  of  defendant,  its  agents  and 
employees,  upon  the  aforesaid  goods,  wares  and  merchandise  of 
plaintiff,  contrary  to  the  consent  and  against  the  will  of  plaintiff, 
and  thereby  destroyed  and  injured  said  goods,  wares  and  merchan- 
dise of  plaintiff,  to  her  great  damage,  to  wit,  $500.  Whereupon 
plaintiff  prays  judgment  against  defendant  for  $500  and  her  costs  in 
this  case,  and  all  proper  relief."  To  this  petition  the  defendant 
demurred,  and  its  demurrer  was  overruled  by  the  court.  After- 
wards plaintiff  filed  the  following  amended  petition:  *'  The  plaintiff 
comes,  and  by  leave  of  court  amends  her  petition  herein  in  order  to 
make  more  specific  the  allegations  of  ownership  of  the  water  service 
and  fire  plugs  mentioned  in  the  petition.  She  says  the  said  water 
service  and  fire  plugs  are  the  property  of  the  Lebanon  Water  Com- 
pany, a  stock  company  duly  organized  and  created  by  the  laws  of 
Kentucky.  The  whole  of  the  stock  in  said  company  is  owned  by 
the  city  of  Lebanon,  Ky.  The  defendant,  the  city  of  Lebanon, 
operates  said  water  service  and  fire  plugs  under  a  lease  or  agree- 
ment between  said  city  and  said  water  company,  by  which  lease  or 
agreement  said  city  has,  and  had  at  the  time  of  the  injury  com- 
plained of,  the  control  of  said  fire  plugs  and  water  service  connected 
therewith."  The  answer  of  appellee  denied  the  ownership  of  the 
water  establishments,  fire  plugs,  etc.,  and  denied  that  it  had  in  its 
employ  a  company  of  men,  organized  and  controlled  by  it,  for  the 
purpose  indicated  in  the  petition.  It  is  further  denied  that  appellee 
injured  or  damaged  plaintiff's  goods.  In  an  amended  answer  it  is 
substantially  alleged  that  the  destruction  of  plaintiff's  goods,  if  any 
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were  destroyed,  was  the  result  of  plaiatiff's  own  negligence.  This 
answer  was  traversed  by  reply.  At  the  conclusion  of  plaintifif*s 
testimony,  the  court,  on  motion  of  defendant,  instructed  the  jury 
peremptorily  to  find  for  the  defendant,  which  was  accordingly  done; 
and  plaintiff's  motion  for  a  new  trial  having  been  overruled,  she 
prosecutes  this  appeal. 

It  may  be  conceded  that  the  evidence  introduced  tended  to  sustain 
the  allegations  of  the  petition.  The  only  ground  relied  on  for  a 
new  trial  is  that  the  court  erred  in  giving  the  peremptory  instruc- 
tion, and  that  the  verdict  is  contrary  to  law  and  evidence.  The 
sole  question  presented  for  decision  is  whether  the  city  of  Lebanon 
is  responsible  for  the  damage  inflicted  upon  the  plaintiff  under  the 
facts  and  circumstances  as  alleged  and  proved.  The  appellee  is 
authorized  by  law  to  establish  and  provide  for  the  prevention  and 
extinguishment  of  fire,  and  it  seems  that  such  authority  may  be 
treated  as  a  governmental  function.  It  seems  to  us  that  under  the 
principles  announced  by  this  court  in  Greenwood  v.  City  of  Louis- 
ville, 13  Bush,  226,  plaintiff  was  not  entitled  to  recover  in  this 
action.  The  question  as  to  the  liability  of  the  individuals  for  wan- 
ton and  reckless  destruction  of  property,  if  such  there  was,  is  not 
presented  for  decision.  It  does  not  appear  in  this  case  that  either 
the  city  or  fire  company  intentionally  destroyed  plaintiff's  property 
for  the  purpose  of  checking  or  arresting  the  spread  of  the  fire,  and 
for  the  protection  and  benefit  of  other  property.  Hence  that  ques- 
tion is  not  presented  for  decision. 

Judgment  affirmed. 

BESSEY  V.  NEWIOHAWANIOK  COMPANY. 

Supreme  Judicial  Couri^  Maine^  March^  ipoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  FALLING  INTO  VAT  —  INFANT 
—  CONTRIBUTORY  NEGLIGENCE.  —  The  plaintiff,  seventeen  years  and 
two  months  old,  and  of  ordinary  intelltg^ence,  had  been  employed  in  defend- 
ant's mill  off  and  on  for  two  years,  first  in  the  card  room,  then  as  a  spinner, 
and  lastly,  for  four  weeks,  in  the  dye  room,  where  he  was,  while  at  work« 
accidentally  injured.  Before  this  he  had  noticed  how  the  work  in  the  dye 
room  had  been  carried  on  by  other  employees. 

The  dye  room  contained  four  vats,  each  six  feet  long  by  five  wide,  and  two  feet 
seven  inches  in  height  above  a  planking  that  circled  the  vat  at  the  floor. 
The  planks  were  eight  to  ten  inches  wide,  lying  flatly  on  the  floor,  and 
beveled  off  from  the  vat.  There  was  an  open  frame,  fitted  with  slats,  in 
the  vat,  and  a  hoisting  gear  connected  with  it,  by  which  the  frame  loaded 
with  wool  was  lowered  into  and  raised  oat  of  the  hot  dye. 
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To  raise  the  frame  up  from  the  vat,  two  men  (plaintiff  and  another)  were 
required  to  connect  certain  hooks  and  rings  together  in  the  gearing  above 
the  vat  and  while  they  were  leaning  over  the  vat,  on  opposite  sides  of  it,  in 
an  attempc  to  effect  the  coupling,  the  plaintiff  fell  into  the  vat,  and  was 
badly  scalded. 

His  own  evidence  was  that  the  floor  was  wet  about  the  vat,  and  was  usually  so, 
and  that  he  slipped  and  went  into  the  vat;  and  neither  from  him  nor  from 
any  witness  is  there  any  other  evidence  as  to  how  the  accident  happened. 
Held^  on  these  facts,  that  the  plaintiff  cannot  recover,  either  upon  the 
ground  that  the  defendant  did  not  furnish  safe  and  sufficient  machinery,  or 
that  the  plaintiff  was  not  sufficiently  instructed  in  the  hazards  of  the  employ* 
ment.  The  presumption  is  that  the  plaintiff  was  guilty  of  some  careless^ 
ness  that  caused  the  injury  (i). 
(Official.) 

\,  Employee  injured  by  defective  dray, —  jury  resulted  from  the  plaintiff's  own 

In  Dutch  v,   Bodwell  Granite  Co.  conduct,  and  not  from  the  defective 

(Maine^  February^  iqoojy  46  Atl.  Rep.  dray.     Held^   that  a  motion  for  a  new 

787,  action  for  injuries  sustained   by  trial  should  be  overruled,  it  appearing 

plaintiff,  a  teamster  in  defendant's  em-  that  the  trial  was  a  fair  one,  condticted 

ploy,  caused  by  the  breaking  of  an  axle  by  eminent  counsel,  and  the   verdict 

on  the  dray  driven    by   plaintiff,   the  supported  by  evidence  which  the  court 

jury  returned  a  verdict  for  plaintiff  for  cannot  say  is  insufficient." 

$1,623,   to  which    defendant  excepted  Employee  falling    into    excavation  — » 

and   moved   for  a  new  trial,  but  the  Fellow-servant — Assumption  of  risk, -^ 

same  were  overruled.     The  official  syl-  In  Fryb  v,  Bath  Gas  and  Electric 

labus  states  the  case  and  points  as  fol-  Co.  (Maine,  February,  igoo),  46  Atl. 

lows:  Rep.  804,  an  action  by  plaintiff,  twenty 

**  The  admission  of  immaterial  evi-  years  of  age,  a  fireman  in  defendant's 

dence  is  not  necessarily  error,  but  it  power  house,  for  injuries  sustained  by 

may  be,  if  the  evidence  is  mischievous,  falling  into  an  excavation  in  defend- 

and  calculated  to  mislead  the  jury.  ant's  boiler  room,  there  was  a  verdict 

"  The  defendant  had  exceptions  to  for  plaintiff  for   $4,166.     Defendant's 

evidence  that  blacksmiths  do  not  com-  motion  for  new  trial  overruled.     The 

monly  use  refined  iron  in  forgings  re-  official  syllabus  states  the  case  as  foU 

quired   to   withstand   a  strain.     Held,  lows: 

that  whether  they  door  not  is  immate-  "  It  is  the  duty  of  the  master  to  pro- 
rial,  since  they  may  not  use  it  for  vari*  vide  a  reasonably  suitable  and  safe- 
ous  reasons,  e,  g,,  its  weakness,  cost,  place  where  hia  servant  can  perform 
nonmalleability,  and  difficulty  in  work-  his  work.  The  neglect  of  that  duty  by 
ing  it,  ortheinfrequencyof  not  having  the  master's  employees  is  the  neglect 
a  supply  at  hand,  or  for  other  reasons  of  the  master  himself, 
peculiar  to  them.  "  The  plaintiff   was  a  fireman  em- 

''  The  plaintiff  obtained  a  verdicl  for  ployed  in  the  boiler  room  of  the  de- 
personal  injuries,  which  he  contended,  fendant,  and  while  thus  at  work  fell 
among  other  reasons,  were  caused  by  into  a  hole  that  had  been  dug  and  left 
the  defendant's  negligent  construction  open,  or  in  a  dangerous  state,  in  front 
of  a  dray  used  by  it  for  hauling  stone,  of  the  boiler,  by  the  defendant's  em- 
The  case  was  contested  upon  other  ployees  who  were  making  a  foundation 
points  besides  the  defective  dray,  and  therefor  an"  economizer."  Held,  that 
the  defendant  contended  that  the  in-  leaving   the    hole    uncovered,  or   the- 
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Report  from  Supreme  Judicial  Court,  York  County. 

Action  by  Howard  Bessey,  by  his  next  friend,  against  the  New- 
ichawanick  Company.     Case  reported,  and  judgment  for  defendant. 

Action  on  the  case  to  recover  damages  received  by  the  plain tifif, 
a  boy  of  seventeen  years,  while  working  in  the  dye  room  of  a  woolen 
mill  of  the  defendant  in  South  Berwick.  The  plaintifif  claimed  that 
the  defendant  was  negligent  in  two  particulars:  First,  in  the  con- 
struction of  its  vat;  and,  second,  in  failing  to  notify  the  plaintiff  of 
the  dangers  of  such  construction,  the  plaintiff  being  of  such  imma- 
ture age  that  he  did  not  appreciate  the  danger  of  the  work  he  was 
set  to  perform. 

Argued  before  Peters,  Ch.  J.,  and  Haskell,  Wisewell,  Strout, 
Savage  and  Fogler,  JJ. 

C.  Dean  Varney,  Edward  F.  Gowell  and  Geo.  F.  Haley,  for 
plaintiff. 

George  C.  Yeaton  and  John  Kivel,  for  defendant. 

Peters,  Ch.  J.  —  The  essential  facts  in  this  case  are  not  really  in 
dispute,  but  only  the  inferences  to  be  fairly  deduced  therefrom. 
To  the  court,  by  agreement  of  the  parties,  is  left  the  decision  of  the 
case  upon  both  the  law  and  the  fact. 

The  plaintiff  at  the  time  his  injury  was  received  was  seventeen 
years  and  two  months  old,  and,  as  far  as  appears,  possessed  of  such 
degree  of  intelligence  as  ordinarily  belongs  to  one  of  his  years.  He 
had  been  in  the  employment  of  the  defendant  company  in  their  mill, 
off  and  on,  in  different  ways,  for  about  two  years,  attending  break- 
ers and  hoppers  in  the  card  room,  then  becoming  a  spinner  in  the 
mill,  and  lastly  working  in  the  dye   house,   where  he  had   been 

excavation  in  an  unsafe  condition,  was  ciently  covering  the  hole,  considering 

negligence  of  the  master,  and  that  the  its  proximity  to  the  boiler,  where  the 

doctrine  as  to  negligence  of  a  feU6w-  plaintiff  was  at   work,   and   also  the 

servant  does  not  apply.  method  and  exigencies  of  that  work 

"  While  it  is  settled  law  that  a  serv-  held^  that  it  is  peculiarly  for  the  jury  to 
ant  assumes  the  ordinary  and  apparent  decide  whether  he  acted  recklessly,  re- 
risks  of  his  employment,  he  does  not  gardless  of  his  safety,  or  whether  he 
assume  the  risk  from  defects  in  the  exercised  that  degree  of  care  to  be 
plant  itself,  which  the  master  is  bound  reasonably  expected  in  that  situation, 
to  make  and  keep  reasonably  safe.  and  under  all  the  circumstances. 

'*  The  fact  that  a  person  takes  vol-        "  The  verdict  of  a  jury  is  entitled  to 

nntarily   some   risk   is  not  conclusive  respect,  and  should  not  be  disturbed 

evidence,  under  all  circumstances,  that  unless  it  is  so  clearly  wrong  as  to  com- 

he  is  not  using  due  care.     Norisknowl-  pel  the  conclusion  that  it  is  the  result 

edge  of  a  danger  not  fully  appreciated  of  prejudice  or  failure  to  comprehend 

conclusive  that  the  risk  Is  his.  the  facts  and  the  legitimate  inferences 

*'  While  the  defendant  may  well  be  therefrom,  or  is  antagonized  by  some 

chargeable  with  negligence  in  not  suffi-  controlling  rule  of  law." 
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employed  at  work,  jointly  with  another  hand,  about  four  weeks 
before  the  accident  happened;  thus  becoming  a  good  deal  familiar- 
ized, no  doubt,  with  different  phases  of  employment  in  the  mill. 
Before  his  being  personally  employed  in  the  dye  house,  he  had  been 
in  and  out  of  the  room  where  the  dyeing  was  carried  on,  noticing 
the  men  at  their  work,  and  assisting  them  occasionally  to  some  extent. 

The  dye  house  contained  four  kettles  or  vats,  each  six  feet  long 
and  five  feet  wide,  and  two  feet  and  seven  inches  in  height  above  a 
planking  which  circled  each  vat  at  the  floor.  The  planks,  eight  or 
ten  inches  wide,  were'  laid  flatly  on  the  floor,  and  were  **  beveled 
off "  from  the  vat.  Each  vat,  having  clamps  upon  it,  required  the 
hole  in  the  floor  v^here  it  was  to  be  set  to  be  a  little  larger  than  the 
vat  would  be  without  such  attachments,  leaving  an  open  space 
around  the  vat,  and  the  planks  were  used  to  stop  up  the  openmg. 

There  was  an  open  frame  (a  structure  fltted  with  slats)  designed 
to  be  sunk  into  the  vat,  upon  which  wool  and  blankets  were  loaded 
(sometimes  the  one,  and  sometimes  the  other),  and  then  lowered 
into  the  vat,  to  be  dyed.  The  frame  was  fltted  with  a  hoisting  gear, 
so  that  it  could  be  swung  over  and  then  lowered  into  the  vat,  con- 
taining boiling-hot  dye,  and  raised  up  out  of  the  vat  when  the  pro- 
cess of  dyeing  became  completed. 

In  order  to  raise  the  frame  out  of  the  vat,  the  two  men  in  attend- 
ance had  to  do  some  coupling  of  hooks  with  rings  connected  with 
the  gearing,  which  necessitated  their  leaning  over  the  sides  of  the 
vat,  while  facing  each  other,  to  a  point  near  the  center  of  the  vat; 
and  the  plaintiff,  while  performing  his  part  of  such  an  act,  somehow 
fell  into  the  vat,  and,  before  he  could  be  rescued  by  his  co-worker 
and  another  person  at  work  in  the  same  room,  was  severely  scalded 
and  injured  thereby. 

The  plaintiff  alleges  that  he  was  injured  through  the  fault  of  the 
defendant,  either  in  not  furnishing  reasohably  safe  and  proper 
machinery  and  appliances,  or  by  its  failure  to  instruct  him  in  the 
art  of  using  the  machinery,  and  explaining  the  dangers  incident  to 
its  use. 

Experience  shows  us  that  there  is  an  instinctive  proneness  in  a 
person  who  has  received  an  injury  to  seek  for  some  culpable  cause 
for  it  other  than  his  own  remissness.  He  can  see  carelessness  in 
others,  but  is  likely  to  be  blind  as  to  his  own.  Is  not  that  a  fair 
characterization  of  the  contentions  in  the  present  case?  The  plain- 
tiff's counsel  asserts  that  the  floors  about  the  vats  were  wet,  expos- 
ing them  to  some  slipperiness.  Did  not  the  plaintiff  see  that  him- 
self? Of  course  he  did,  as  it  was  a  normal  and  necessary  state  of 
things  there.     But  he  is  reluctant  to  admit  that  he  did. 
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Counsel  for  plaintifiF  contends  that  the  planking  about  the  vat  was 
an  improper  appliance,  rendering  the  structure  defective  and  dan- 
gerous. Is  it  not  true  that,  had  there  been  no  planking  about  the 
vat,  its  absence  could  have  been  just  as  reasonably  criticised  as  its 
existence  now  is?  Really,  the  planking  must  be  an  assistance  to 
safety,  if  used  cautiously  and  as  any  person's  wits  would  naturally 
lead  him  to  use  it.  But,  to  avoid  any  imputation  of  his  own  fault 
on  this  ground,  the  plaintifif  endeavors  to  deny  (although  he. really 
fails  to  deny)  that  he  ever  noticed  that  the  planks  were  there;  and 
that  leads  him  to  the  necessity,  to  preserve  consistency,  of  saying 
that  he  does  not  know  whether  he  put  either  foot  on  the  planking 
or  not  on  the  day  of  the  injury,  or  whether  he  ever  did  so  or  not. 
He  says,  **  I  know  now  there  was  a  plank,  because  T  have  heard  so 
many  people  talk  about  it."  But  he  feels  compelled  to  say,  **  I 
might  have  noticed  it,  sweeping  around  it,  — sweeping  the  wool." 
It  appears  that  he  habitually  swept  the  floor  three  or  four  times  a 
day,  clearing  up  the  waste  wool  collected  around  all  the  four  vats. 
On  cross-examination  he  tries  to  deny  knowledge  of  the  planking, 
but  really  confesses  knowledge.  We  can  have  no  doubt  that  he 
many  times  noticed  the  planks,  and  their  shape  and  situation. 

But  it  is  urged  that  he  was  not  instructed  in  the  use  of  the  machin- 
ery,  or  informed  of  its  dangers  while  being  used.  That  should  have 
been  as  obvious  to  him  on  the  day  of  the  accident  as  to  the  defend- 
ant or  its  employees.  There  was  an  overseer  and  several  other 
employees  habitually  in  the  same  room  with  him.  If  the  plaintiff 
was  in  any  respect  uninformed  of  his  duties  on  the  day  he  began  his 
work  (but  such  does  not  seem  to  have  been  the  case)  he  must  have 
become  fully  acquainted  with  them  by  his  constant  service  in  the 
work  for  four  weeks  afterwards,  especially  as  he  had  been  working 
all  of  that  time  in  co-operation  and  face  to  face  with  another 
employee,  of  greatly  larger  experience  in  the  same  employment, 
whose  example  and  aid  were  of  themselves  a  sufficient  and  the  most 
satisfactory  instruction  to  the  newcomer.  Their  labors  were  indis- 
soluble, not  separate. 

The  counsel  for  the  plaintiff  asserts,  arguendo^  that  the  plaintiff 
was  standing  on  the  plank  (not  making  it  clear  whether  he  means 
with  two  feet  on  the  plank,  or  only  one),  leaning  over  the  vat,  when 
his  foot  slipped  off  the  plank  and  from  under  him,  and  he  toppled 
over  into  the  boiling  dye.  But  the  plaintiff  himself  gives  no  such 
account  of  the  accident,  but  merely  says  he  slipped  and  went  into 
the  vat,  without  stating  any  further  circumstance  about  the  acci- 
dent, saying  repeatedly  that  he  has  no  knowledge  that  he  ever 
stepped  on  the  plank  at  all  in  any  manner.     He  says  he  never 
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thought  anything  about  the  danger,  that  he  did  not  remember  how 
he  did  stand  while  pushing  over  the  hook  to  his  co-operator,  but 
that  his  habit  was  to  "  walk  up  to  it  (the  hook)  and  push  it  the  best 
way  he  could,  and  get  back."  We  feel  forced,  above  all  else,  to 
the  conclusion  that  whether  the  defendant  was  or  was  not  in  any 
fault,  actual  or  theoretical  merely,  the  case  fails  to  show  that  the 
plaintiff's  own  heedlessness  was  not  the  great  cause  of  the  accident. 
There  must  therefore  be  an  entry  of  judgment  for  defendant. 


WHICH ER  V.  BOSTON  AND  ALBANY  RAILROAD 

COMPANY  ET  AL. 

Supreme  Judicial  Court ^  Massachusetts y  Juniy  ipoo. 


LOSS  OF  HAND  SATCHEL  FROM  SLEEPING  CAR  — WHEN  CARRIER 
NOT  LIABLE.  —  In  an  action  to  recover  damages  against  a  railroad  and  a 
sleeping-car  company  for  the  loss  of  a  passenger's  hand  satchel,  it  appeared 
that  plaintiff  entered  a  sleeping  car  attached  to  defendant's  train,  the  porter 
carrying  his  satchel  for  him,  and  placing  it  in  the  section  nearest  the  front 
door  of  the  car.  Plaintiff  remained  by  the  satchel  for  ten  minutes,  then 
went  into  the  smoking  compartment  at  the  rear  end  of  the  car,  returning 
to  his  sleeping  section  in  half  an  hour  to  take  something  out  of  his  satchel, 
returned  to  the  smoking  compartment  and  remained  there  until  the  train 
was  approaching  his  destination,  a  period  of  about  five  hours.  When  he 
went  back  to  his  section  his  satchel  was  missing,  and  could  not  be  found. 
He/d,  that  a  verdict  was  rightly  directed  for  the  railroad  company;  that  it 
was  error  to  submit  the  liability  of  the  sleeping>car  company  to  the  jury, 
as  there  was  no  evidence  of  any  breach  of  duty  on  its  part,  and  that  neither 
company  was  liable  for  the  loss  of  plaintiff's  satchel  (i). 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  Louis  E.  Whicher  against  the  Boston  &  Albany  Railroad 
Company  and  others  to  recover  for  the  loss  of  a  hand  satchel.  From 
a  judgment  in  favor  of  defendants,  plaintiff  brings  exceptions.  Excep- 
tions overruled. 

Brandeis,  Dunbar  &  Nutter  and  Edw.  F.  McClennen,  for 
plaintiff. 

A.  H.  Russell,  for  defendants. 

Lathrop,  J.  —  There  is  no  material  dispute  about  the  facts  in  this 
case.  The  plaintiff  was  a  passenger  on  a  sleeping  car  of  the  Wagner 
Palace-Car  Company,  which  was  hauled,   with   other  cars,   from 

I.  See  Note  on  the  Liability  of  Carriers  for  Loss  of  Passengers* 
Personal  Effects,  at  end  of  this  case. 
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Albany  to  Boston  by  the  Boston  &  Albany  Railroad  Company,  leav- 
ing Albany  at  three  o'clock  in  the  afternoon,  and  arriving  in  Boston 
at  nine  in  the  evening.  The  Wagner  Palace-Car  Company  had  no 
control  of  the  car  in  so  far  as  its  movement  over  the  roadbed  was 
concerned,  but  retained  the  internal  management  thereof,  and  hired 
the  porter  and  conductor  for  said  car.  Although  there  was  some 
discrepancy  in  the  evidence  on  the  point  whether  the  plaintiff  carried 
his  traveling  bag  to  his  section  or  whether  the  porter  carried  it  for 
him,  we  assume,  in  favor  of  the  plaintiff,  that  the  porter  carried  it 
for  him.  The  bag  was  placed  in  the  section  nearest  the  front  door 
of  the  car.  The  plaintiff  remained  by  it  for  ten  minutes,  and  then 
went  into  the  smoking  compartment  of  the  car,  which  was  at  the 
rear  end.  He  remained  there  half  an  hour,  and  then  returned  to 
his  section,  took  something  out  of  his  bag,  and  returned  to  the 
smoking  compartment,  and  remained  there  until  the  train  was 
approaching  Boston.  He  then  went  to  his  section,  and  his  bag  was 
gone.  Search  was  made  for  it,  but  it  could  not  be  found.  The 
train  made  three  stops  between  Albany  and  Boston,  namely,  at  Pitts- 
field,  Springfield,  and  Worcester.  The  porter  testified  that  he 
received  one  passenger  at  Pittsfield,  but  none  at  the  other  two  sta- 
tions; that  two  passengers  left  the  car  at  Springfield,  neither  of 
whom  had  a  hand  bag;  that  no  passengers  left  at  the  other  stations; 
and  that,  while  the  train  was  in  motion,  passengers  walked  back  and 
forth  from  the  other  coaches.  He  further  testified  that  there  were 
three  sleeping  cars  on  the  train,  and  it  appeared  that  there  were 
also  ordinary  cars.  The  principles  of  law  which  govern  these  cases 
we  consider  to  be  well  settled.  In  the  first  place,  neither  a  railroad 
company,  a  steamboat  company,  a  sleeping-car  company,  tior  a 
palace-car  company  owes  to  a  passenger,  in  regard  to  baggage,  the 
duty  imposed  by  law  on  carriers  or  innkeepers,  where  the  passenger 
keeps  the  baggage  in  his  own  custody  and  control.  The  only  obli- 
gation imposed  upon  them  is  that  of  exercising  reasonable  care,  and 
they  are  liable  only  when  the  loss  is  due  to  the  negligence  or  mis- 
conduct of  the  servants  or  agents  of  the  carrier.  Railroads:  Tower 
V,  Railroad  Co.,  7  Hill,  47;  Henderson  v.  Railroad  Co.,  123  U.  S. 
61,  8  Sup.  Ct.  Rep.  60,  31  L.  Ed.  92;  Railroad  Co.  v.  Handy,  63 
Miss.  609.  Steamboats  and  steamships:  Clark  z^.  Burns,  118  Mass. 
275;  The  Crystal  Palace  v,  Vanderpool,  16  B.  Mon.  302;  Abbott  v. 
Bradstreet,  55  Me.  530;  Steamship  Co.  v.  Bryan,  83  Pa.  St.  446; 
Gleason  v.  Transportation  Co.,  32  Wis.  85;  The  R.  E.  Lee,  2  Abb. 
U.  S.  50,  Fed.  Cas.  No.  11,690.  In  New  York,  however,  a  steam- 
boat is  regarded  as  a  floating  inn,  but  we  believe  this  view  is  peculiar 
to  that  state.     Adams  v.  Steamboat  Co.,  151  N.  Y.  163,  i  Am.  Neg. 
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Rep.  123,  45  N.  E.  Rep.  369,  34  L.  R.  A.  682,  affirming  several 
earlier  cases  in  that  state.  Sleeping  cars:  Lewis  v.  Sleeping-Car 
Co.,  143  Mass.  267,  273,  9  N.  E.  Rep.  615 ;  Palace-Car  Co.  v.  Smith, 
73  111.  360;  Sleeping  &  Parlor  Coach  Co.  v,  Diehl,  84  Ind.  474;  Car- 
penter V,  Railroad  Co.,  124  N.  Y.  53,  26  N,  E.  Rep.  277,  11  L.  R. 
A.  759;  Welch  V,  Palace-Car  Co.,  16  Abb.  Prac.  (N.  S.)  352;  Root 
V.  Sleeping-Car  Co.,  28  Mo.  App.  199.  It  is  obvious  that  a  higher 
degree  of  care  is  required  during  the  night,  when  a  passenger  is 
asleep,  than  is  required  in  the  daytime,  when  he  can  look  after  his 
own  effects.  See  cases  j<(^r<z.  Palace-car  day  coaches:  Whitney?;. 
Palace-Car  Co.,  143  Mass.  243,  9  N.  E.  Rep.  619.  It  is  also  well 
established  that  the  mere  loss  of  an  article  is  not  evidence  of  negli- 
gence on  the  part  of  the  defendant.  Something  more  must  be 
shown.  Carpenter  t^.  Railroad  Co.,  124  N.  Y.  53,  26  N.  E.  Rep.  277^ 
II  L.  R.  A.  759;  Sessions  v.  Railroad  Co.,  78  Hun,  541,  29  N.  Y. 
Supp.  628;  Efron  v,  Palace-Car  Co.,  59  Mo.  App.  641;  Steam  v. 
Car  Co.,  8  Ont.  171.  In  Lewis  v.  Sleeping-Car  Co.,  143  Mass.  267, 
9  N.  E.  Rep.  615,  relied  upon  by  the  plaintiff,  there  were  twa 
larcenies  the  same  night,  and  the  porter,  who  was  required  to  be  on 
duty  continuously  for  thirty-six  hours,  including  two  nights,  was 
found  asleep  in  the  early  morning.  These  facts  were  held  to  be 
evidence  of  negligence.  There  is  no  occasion  to  cite  many  cases 
on  the  point  that  the  plaintifif  must  show  that  he  was  in  the  exercise 
of  reasonable  care.  In  Whitney  v,  Palace-Car  Co.,  143  Mass.  243, 
9  N.  E.  Rep.  619,  the  plaintiff,  a  woman,  was  traveling  on  a  day  car 
of  the  defendant  company.  At  Portsmouth  she  and  her  husband 
left  the  car  for  ten  minutes,  leaving  her  satchel  upon  the  sill  of  one 
of  the  car  windows,  "  a  conspicuous  and  exposed  place,  which  could 
be  reached  from  the  outside  through  an  adjoining  window,  which 
was  open."  It  was  held  that  her  own  negligence  contributed  to  the 
loss,  and  that  she  could  not  recover.  See  also  Henderson  v.  Rail- 
road Co.,  123  U.  S.  61,  8  Sup.  Ct.  Rep.  60,  31  L.  Ed.  92;  Efron  v, 
Palace-Car  Co.,  59  Mo.  App.  641. 

Applying  these  principles  to  the  facts  of  this  case,  we  are  of 
opinion  that  the  judge  rightly  directed  the  jury  to  return  a  verdict 
for  the  railroad  company.  The  plaintiff,  instead  of  having  his  bag 
checked,  chose  to  retain  the  control  and  custody  of  it.  If  it  had 
been  lost  through  any  fault  or  negligence  of  the  agents  or  servants 
of  the  railroad  company,  and  the  plaintiff  had  been  in  the  exercise 
of  due  care,  the  case  would  be  different.  In  Kinsley  v.  Railroad 
Co.,  125  Mass.  54,  the  defendant's  servants  and  agents,  while  the 
passengers  were  at  dinner  at  a  way  station,  removed  the  sleeping 
car,  in  which  the  plaintiff  and  others  left  their  baggage,  from  the 
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train,  and  the  baggage  was  put  on  another  car.  Part  of  the  plain- 
tifif*s  baggage  was  lost  in  removal.  This  case  differs  essentially 
from  the  one  at  bar. 

As  to  the  liability  of  the  last-named  defendant,  we  are  of  opinion 
that  the  judge  erred  in  submitting  the  case  to  the  jury.  The  bag 
was  in  no  just  sense  delivered  into  the  sole  custody  of  this  defend- 
ant. While  its  servant  was  carrying  the  bag  into  the  car,  it  may 
have  been  in  the  sole  custody  of  the  defendant  for  the  moment,  but 
the  plaintiff  renewed  his  custody  and  control  over  it.  Instead  of 
looking  out  for  it,  he  abandoned  it  for  over  five  hours.  It  seems  to 
us  that  the  case  falls  clearly  within  that  of  Whitney  v,  Palace-Car 
Co.«  143  Mass.  243,  9  N.  £.  Rep.  619,  and  is  very  similar  in  its  facts 
to  Efron  v,  Palace-Car  Co.,  59  Mo.  App.  641.  Nor  do  we  see  any 
evidence  of  a  breach  of  any  duty  which  the  last-named  defendant 
owed  the  plaintiff,  or  what  there  was  for  the  jury  to  pass  upon. 
The  car  was  equipped  with  its  usual  force  of  servants.  It  was  run- 
ning in  the  daytime  as  a  day  car.  There  was  no  necessity  for  the 
care  required  in  a  sleeping  car  when  passengers  are  asleep.  All 
that  was  required  was  the  exercise  of  reasonable  care.  As  has  been 
before  stated,  the  mere  loss  of  the  bag  was  not  evidence  of  a  want 
of  such  care.  There  was  no  evidence  of  a  breach  of  the  defendant's 
rules  by  the  porter,  as  in  the  case  of  Dawley  v,  Palace-Car  Co.,  169 
Mass.  315,  4  Am.  Neg.  Rep.  56,  47  N.  E.  Rep.  1024.  The  porter 
in  the  case  before  us,  for  aught  that  appears,  in  every  way  per- 
formed his  duty,  and  we  see  no  ground  for  holding  the  last-named 
defendant  responsible. 

The  result  is  that  the  plaintiff's  exceptions  must  be  overruled, 
and  the  exceptions  of  the  last-named  defendant  be  sustained.  So 
ordered. 

NOTE  ON  THE  LIABILITY  OF  CARRIERS  FOR  LOSS  OF  PASSENGERS' 

PERSONAL  EFFECTS,  ETC. 

In  conaecUoQ  with  the  Whicher  case  (Massachusetts,  June,  1900),  8  Am.  Neg. 
Rep.  48,  anU^  a  comparison  of  the  following  cases  bearing  on  the  liability  of 
carriers  for  loss  of  passengers'  personal  e£fects,  where  the  same  had  not  been 
delivered  into  the  carrier's  possession,  will  be  of  interest  on  questions  relatinf^ 
to  that  point.  Several  of  the  cases  are  cited  in  the  opinion  of  Lathrop,  J.,  in 
the  Whicher  case. 

LUMHty  of  carrier,  —  A  carrier  is  not  liable,  as  such,  for  the  safety  of  bag- 
gage or  other  personal  effects  of  a  passenger,  not  delivered  into  his  possession 
and  custody,  and  which  the  passenger  chooses  to  keep  on  or  about  his  person, 
and  in  his  own  care  and  possession.  Otherwise,  if  the  carrier  or  his  agent  is 
entrusted  with  their  safe  keeping,  in  which  case  his  liability  for  their  loss  is 
absolute,  without  proof  of  negligence.    2  Shear m.  &  Redf.  Neg.,  §  526  (5  ed.) 
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See  also  ihe  following  cases  relating  to  the  liability  of  carriers  by  railroads, 
sleeping  cars  and  steamboats. 

In  Whitney  v,  Pullman  Palace-Car  Co.,  143  Mass.  243  where  a  passenger  got 
off  a  parlor  car  at  a  station  for  refreshments,  leaving  property  on  her  seat  which 
was  stolen  during  her  absence,  the  same  not  being  placed  in  charge  of  the  car- 
rier or  its  agent,  it  was  held  that  the  contributory  negligence  of  plaintiff  barred 
recovery. 

In  Tower  v,  Utica,  etc.,  R.  Co.,  7  Hill  (N.  Y.)  47,  where  a  passenger  left  his 
overcoat  on  seat  when  he  temporarily  left  the  train,  the  railroad  company  was 
held  not  liable  for  the  loss  of  the  coat.  Followed  in  Welch  v.  Pullman  Palace- 
Cai  Co.,  16  Abb.  Pr.  N.  S.  352  (overcoat  stolen  from  sleeping  car). 

In  Henderson  v.  Louisville  &  N.  R.  R.  Co.,  123  U.  S.  61,  a  railroad  company 
was  not  liable  for  the  loss  of  a  passenger's  bag,  where  it  appeared  that  in  try- 
ing to  close  a  window  the  passenger  dropped  a  bag  which  she  carried  in  her 
hand.  The  conductor  refused  to  stop  the  train  and  the  passenger  sent  a  mes- 
senger from  the  next  station  to  recover  the  bag,  but  found  that  it  had  been 
stolen.  The  passenger  had  not  informed  the  carrier  of  the  value  of  the  bag  at 
the  time  of  taking  passage  on  the  train. 

In  Belden  v,  Pullman  Palace-Car  Co.,  (Texas  Civil  Appeals,  1897)  3  Am.  Neg. 
Rep.  746,  where  plaintiff  lost  a  valise  while  a  passenger  on  one  of  defendant's 
cars,  the  valise  being  by  the  side  of  his  berth  in  the  aisle  when  he  retired,  hav- 
ing been  placed  there  by  one  of  defendant's  employees,  but  on  rising  his  valise 
was  gone,  several  passengers  having  left  the  car  in  the  morning,  the  court  held 
that  there  was  no  negligence  on  the  part  of  defendant's  servants,  the  plaintiff 
knowing  of  the  defendant's  rule  not  allowing  its  servants  to  take  charge  of  pas- 
senger's effects,  and  defendant  was  not  liable  for  the  loss. 

In  Kinsley  v.  Lake  Shore  R.  R.  Co.,  125  Mass.  54,  the  railroad  company  was 
held  liable  for  loss  of  a  passenger's  handbag,  where  he  was  informed  by  an 
employee  in  charge  of  the  sleeping  car  that  his  handbag  would  be  safe  while  he 
left  the  car  to  go  to  dinner,  but  on  his  return  he  found  the  car  switched  off  and 
locked,  and  was  told  his  handbag  was  on  another  car. 

In  Dawley  v.  Wagner  Palace-Car  Co.,  169  Mass.  315,  4  Am.  Neg.  Rep.  56, 
where  it  appeared  that  the  porter  of  a  sleeping  car,  half  an  hour  before  the  train 
was  to  start,  put  a  passengei's  traveling  bag  in  the  car  on  a  seat  opposite  the 
side  on  which  passengers  were  received,  opened  the  window  opposite  the  seat 
without  request,  and  in  violation  of  a  rule  of  the  company,  and  the  passenger 
left  the  car  and  the  bag  was  stolen,  it  was  held  to  be  a  question  for  the  jury 
whether  the  opening  of  the  window  was  negligence.  It  was  also  a  question  for 
the  jury  whether  the  passenger  was  negligent  in  leaving  his  bag  on  the  seat 
next  the  open  window  while  his  wife  remained  in  the  car  walking  up  and  down 
the  aisle,  and  it  was  also  a  question  for  the  jury  whether  the  passenger's  wife 
was  guilty  of  negligence  in  walking  up  and  down  the  aisle  while  the  bag  was 
on  the  seat  next  an  open  window  and  then  sitting  down  in  a  section  forward  of 
her  own  where  the  bag  was.     Verdict  for  plaintiff  sustained. 

In  Cooney  v,  Pullman  Palace-Car  Co.,  (Alabama,  1899),  6  Am.  Neg.  Rep.  i, 
where  it  appeared  that  when  a  passenger  boarded  a  sleeping  car  he  handed  his 
satchel  to  a  porter,  who  placed  it  in  a  corner  where  it  could  be  easily  seen,  but 
it  was  not  there  in  the  morning,  and  was  not  afterwards  found,  and  no  one  had 
boarded  or  left  the  car  except  at  one  point  where  several  persons  left  the  car 
carrying  satchels,  and  employees  were  on  watch  all  night  and  none  of  them 
knew  of  the  loss  of  the  satchel  until  one  was  asked  for  it,  the  company  was 
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held  oot  to  have  exercised  reasonable  care  and  was  liable  for  the  loss  of  the 
satchel  and  its  contents. 

Kates  f.  Pullman  Palace-Car  Co.,  95  Ga.  810,  3  Am.  Neg.  Rep.  747,  was  an 
action  for  loss  of  money  by  a  passenger  in  a  sleeping  car.  It  appeared  thai 
plaintiff  put  his  money  in  an  envelope  and  placed  the  same  under  his  pillow; 
that  in  the  middle  of  the  night  he  was  aroused  and  told  by  the  conductor  to  get 
into  another  car,  which  he  hurriedly  did,  and  shortly  afterwards  he  discovered 
the  loss  of  his  money  and  informed  the  company  thereof.  The  plaintiff  was 
nonsuited  in  the  trial  court,  but  on  appeal  the  court  reversed  the  judgment. 

In  Pullman  Palace-Car  Co.  v,  Harvey.  (Georgia,  1897),  3  Am.  Neg.  Rep.  747, 
judgment  for  plaintiff,  in  action  to  recover  for  loss  of  a  diamond  pin  on  a  Pull« 
man  car,  was  afBrmed.  Following  the  ruling  in  Kates  v.  Pullman  Palace-Car 
Co.,  (sMpra). 

In  Pullman  Palace-Car  Co.  v.  Hunter,  (Kentucky,  1900)  7  Am.  Neg.  Rep.  250, 
where  a  passenger  on  a  sleeping  car  had  her  rings  stolen  from  her  fingers  while 
she  was  asleep,  the  sleeping-car  company  was  held  liable,  reasonable  care  not 
having  been  taken  to  prevent  thefts  on  the  car. 

See  also  Voss  v.  Cleveland,  etc.,  R.  R.  Co.,  (Ind.)  43  N.  £.  Rep.  20  (article 
left  behind  in  car  and  lost);  Pullman  Palace-Car  Co.  v.  Lowe,  28  Neb.  239 
(overcoat  placed  in  care  of  porter);  Pullman  Palace-Car  Co.  v.  Martin,  95  Ga. 
314  (theft  of  money  and  jewelry  by  porter);  Pullman  Palace-Car  Co.  v.  Gavin, 
93  Tenn.  53  (money  stolen);  Root  v.  N.  Y.  Central  Sleeping-Car  Co.,  28  Mo. 
App.  T99  (money  stolen);  Pullman  Palace-Car  Co.  v,  Matthews,  74  Tex.  654 
(theft  by  porter);  Tracy  v.  Pullman  Palace-Car.  Co.,  67  How.  Pr.  (N.  Y.)  154 
(theft);  Weeks  v,  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  72  N.  Y.  50  (robbery  of  securi- 
ties on  train);  Sessions  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  78  Hun  (N.  Y.)  541  (money 
lost  in  sleeper);  Morris  v.  Third  Ave.  R.  R.  Co.,  i  Daly  (N.  Y.)  202  (leaving 
article  in  horse  car). 

English  rule.  —  In  Bergheim  v.  Great  Eastern  R*y  Co.,  3  C.  P.  Div.  221,  it 
was  held  that  a  railway  company  is  not  an  insurer  in  respect  of  luggage  placed 
at  a  passenger's  request  in  the  same  compartment  in  which  he  intends  to  travel, 
and  it  will  not  be  liable  if  luggage  so  placed  is  lost  or  stolen  without  any  neg- 
ligence  on  its  part.    Judgment  for  the  railway  company  affirmed. 

But  this  ruling  seems  to  have  been  modified  by  the  House  of  Lords  in  Great 
Western  R'y  Co.  v.  Bunch,  13  App.  Cas.  31,  where  it  was  held  that  a  railway 
company  accepting  passenger's  luggage  to  be  carried  in  a  carriage  with  the 
passenger,  entered  into  a  contract  as  a  common  carrier,  subject  to  this  modifi- 
cation, that  in  respect  of  the  passenger's  interference  with  the  carrier's  exclu- 
sive control  of  his  luggage,  the  carrier  is  not  liable  for  any  loss  or  injury  during 
its  transit,  to  which  the  act  or  default  of  the  passenger  has  been  contributory. 

On  the  trial  of  the  Bunch  case,  the  County  Court  rendered  judgment  for 
plaintiff,  which,  however,  was  reversed  in  the  Queen's  Bench  Division,  where 
rule  was  made  absolute  to  enter  judgment  for  defendants.  The  Court  of 
Appeals  reversed  the  Queen's  Bench  decision,  and  restored  the  judgment  in 
fa«ror  of  plaintiff.  Defendants  appealed,  but  the  House  of  Lords  affirmed  the 
order  appealed  from. 

In  the  Bergheim  case  (supra),  the  court  cited  Le  Conteur  v,  London  &  S.  W. 
R'y  Co.,  L.  R.  I  Q.  B.  54;  Butcher  v.  London  &  S.  W.  R'y  Co.,  16  C.  B.  13: 
Richards  v,  London  B.  &  S.  C.  R'y  Co.,  7  C.  B.  839,  as  being  somewhat  in  favor 
of  plaintiff.    These  were  all  cases  where  the  claim  was  for  the  loss  of  articles 
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placed  by  or  at  the  wish  of  a  passenger  in  the  carriage  in  which  he  traveled  or 
intended  to  travel.  The  first  case  was  decided  in  favor  of  the  company,  but  the 
others  were  against  the  company. 

In  Talley  v.  Great  Western  R'y  Co.,  L.  R.  6  C.  P.  44,  the  Court  of  Common 
Pleas  decided  that  the  company  was  not  liable  for  the  loss  of  a  portmanteau 
placed  at  the  passenger's  request  in  the  same  carriage  with  him,  the  jury  having 
found  that  plaintiff  was  guilty  of  negligence,  but  the  negligence  apparently 
was  in  neglecting  to  get  back  into  the  earn. -ige  in  which  his  luggage  was  placed. 

In  the  Talley  case  {supra)^  Mr.  Justice  Willes  pointed  out  the  distinctions  of 
fact  which  exist  between  luggage  carried  in  the  ordinary  luggage  van  under  the 
immediate  and  exclusive  control  of  the  company,  and  articles  placed  by  a  pas- 
senger, or  at  his  request,  in  the  carriage  wherein  he  is  to  travel,  and  showed 
that  his  opinion  was  that  the  company  was  not  liable  as  absolute  insurers,  but 
only  in  event  of  negligence  on  their  part. 

In  Glover  v,  London  &  S.  W.  R'y  Co.,  L.  R.  3  Q.  B.  25,  it  appeared  that  a 
passenger  was  ordered  to  leave  a  railway  carriage  by  the  company's  servants, 
under  circumstances  which  did  not  justify  them  in  so  doing.  Upon  leaving  the 
carriage  the  passenger  placed  a  pair  of  race-glasses  upon  the  seat,  which,  as 
the  train  proceeded,  was  lost.  Held,  that  the  loss  of  the  glasses  was  not  the 
natural  result  of  the  wrongful  act,  and  that  the  passenger  could  not  recover 
their  value. 

Liability  of  sleeping  car  companies,  —  In  Williams  v,  Webb,  as  president  of  Wag- 
ner Palace-Car  Co.,  (N.  Y.  Supreme  Court,  Appellate  Term,  May,  1899).  6  Am. 
Neg.  Rep.  129,  27  Misc.  (N.  Y.)  508,  58  N.  Y.  Supp.  300,  Leventrilt,  J.,  in  review- 
ing the  question  of  liability  of  sleeping-car  companies,  said: 

*'  While  the  principles  of  law  governing  the  reciprocal  rights  and  duties  of 
sleeping-car  companies  and  their' passengers,  are,  owing  to  the  comparatively 
recent  introduction  of  such  sleeping  accommodations,  still  in  a  state  of  develop- 
ment, certain  rules  applicable  to  the  case  at  bar  [Williams  v,  Webb],  must,  by 
the  weight  of  authority  in  this  and  other  States,  be  regarded  as  definitely 
settled." 

Sleeping-car  companies  are  not  insurers  of  the  baggage,  money  or  other  per- 
sonal effects  of  a  passenger,  and  courts  have  almost  universally  refused  to 
impose  upon  them  the  absolute  liability  attaching  to  innkeepers  and  common 
carriers  of  goods.  Williams  v,  Webb,  (N.  Y.)  6  Am.  Neg.  Rep.  129  [citing  Car- 
penter r.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  124  N.  Y.  53;  Blum  v,  Pullman  Palace- 
Car  Co.,  z  Flippin,  500;  Pullman  Palace-Car  Co.  v.  Smith,  73  III.  360;  Wood- 
ruff, etc.,  Sleeping-Car  Co.  v,  Diehl,  84  Ind.  474;  Lewis  zf.  New  York  Sleeping- 
Car  Co.,  143  Mass.  273;  Root  v,  N.  Y.  Central  Sleeping-Car  Co.,  28  Mo.  App. 
199;  Pullman  Palace-Car  Co.  v,  Adams,  (Ala.)  24  So.  Rep.  921;  Belden  v. 
Pullman  Palace-Car  Co.,  (Tex.)  43  S.  W.  Rep.  22;  Falls  River  Machine  Co.  v. 
Pullman  Palace^Car  Co.,  60  Ohio  Dec.  85;  Pullman  Palace-Car  Co.  v.  Gardner, 
3  Pennyp.  78;  Scaling  v,  Pullman  Palace-Car  Co.,  24  Mo.  App.  199;  Pullman 
Palace-Car  Co.  v,  Matthews,  74  Tex.  654. 

Contra,  —  Pullman  Palace-Car  Co.  v,  Lowe,  28  Neb.  239  (overcoat  placed  in 
care  of  porter),  where  the  common-law  liability  as  to  innkeepers  and  carriers  of 
goods  has  been  enunciated. 

Ground  of  liability.  — The  ground  of  the  liability  of  sleeping-car  companies 
rests  simply  and  solely  In  negligence.  Williams  v,  Webb,  (N.  Y.)  6  Am.  Neg. 
Rep.  129;  Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  124  N.  Y.  53;  Sessions  v. 
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N.  Y..  L.  E.  &  W.  R.  R.  Co..  78  Hun  (N.  Y.)  541;  Pullman  Palace-Car  Co.  xr. 
•Gardner,  3  Pennyp.  78;  Dawley  v,  Wagner  Palace-Car  Co.,  169  Mass.  315,  4 
Am.  Neg.  Rep.  56. 

Degree  of  care,  —  A  sleeping-car  company  is  bound  to  maintain  a  reasonable 
watch  during  the  night  while  the  passenger  is  asleep,  or  using  the  necessary 
conveniences  of  the  car«  and  is  bound  to  manage  its  car  so  as  not  unreasonably 
to  expose  his  property  to  an  unusual  risk  of  loss  by  thieves  or  otherwise. 
Williams  v.  Webb,  (N.  Y.)  6  Am.  Neg.  Rep.  129;  s.  p.,  Lewis  v.  New  York  Sleep- 
ing-Car  Co.,  143  Mass.  267;  Belden  v,  Pullman  Palace-Car  Co.,  (Tex.)  3  Am. 
Neg.  Rep.  746;  Stevenson  v.  Pullman  Palace-Car  Co.,  (Tex.)  26  S.  W.  112; 
Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  124  N.  Y.  53;  Pullman  Palace-Car 
Co.  V.  Gardner,  3  Pennyp.  78:  Woodruff  Sleeping-Coach  Co.  v,  Diehl,  84  Ind. 
474;  Blum  V.  Southern  Pac.  Co.,  i  Flippin.  500;  Pullman  Palace-Car  Co.  v. 
Taylor,  65  Ind.  153;  Palmeter  v.  Wagner,  (N.  Y.)  11  Alb.  L.  J    149. 

Amount  of  recovery  for  loss,  —  Where  money  is  lost  by  the  occupant  of  a  berth 
in  a  sleeping  car  through  the  negligence  of  a  company  and  without  any  con- 
tributory fault  on  the  part  of  the  passenger,  the  amount  of  the  recovery  is  lim- 
ited to  such  sum  as  under  the  particular  circumstances  of  each  case  is  reason- 
ably necessary  to  defray  the  expenses  of  his  trip,  taking  into  consideration  his 
station  in  life,  the  duration  and  purposes  of  his  journey,  as  well  as  the  probable 
emergencies  that  may  be  expected  to  arfse  en  route.  As  to  what  is  necessary  is 
for  the  jury  to  determine.  Williams  v,  Webb,  (N.  Y.)  6  Am.  Neg.  Rep.  129; 
s.  p.,  Barrott  v.  Pullman  Palace-Car  Co.,  51  Fed.  Rep.  796;  Wilson  v.  Bait.  & 
Ohio  R.  R.  Co.,  32  Mo.  App.  682;  Hampton  v,  Pullman  Palace-Car  Co.,  95  Ga. 
314;  Hillis  V.  Chicago,  Rock  Island  &  P.  R.  R.  Co.,  72  Iowa  228;  Blum  v.  Pull- 
man Palace-Car  Co.,  i  Flippin,  500;  Root  v.  N.  Y.  Central  SleeptngCar  Co.,  28 
Mo.  App.  199;  Pullman  Palace-Car  Co.  v,  Gaylord,  (Ky.)  23  Am.  Law  Reg.  N. 
S.  788;  Pfaelzer  v,  Pullman  Palace-Car  Co.,  (Pa.)  4  W.  N.  C.  240;  Pullman 
Palace-Car  Co.  v,  Adams,  (Ala.)  24  So.  Rep.  925. 

This  duty  of  keeping  a  careful  watch  cannot  be  avoided  by  a  notice  posted  in 
the  car,  or  printed  on  back  of  passenger's  ticket,  disclaiming  liability  for  loss. 
Lewis  V.  N.  Y.  Sleeping-Car  Co.,  143  Mass.  267;  Stevenson  v.  Pullman  Palace- 
Car  Co.,  (Tex.)  26  S.  W.  Rep.  112. 

But  in  Pullman  Palace-Car  Co.  v.  Smith,  73  111.  360,  and  Welch  v.  Pullman 
Palace-Car  Co.,  16  Abb.  Pr.  N.  S.  (N.  Y.)  352,  limitation  by  notice  seems  to  have 
been  permitted. 

In  Williams  v,  Webb,  (N.  Y.)  6  Am.  Neg.  Rep.  129,  27  Misc.  508,  58  N.  Y. 

Snpp.  300,  an  action  against  a  sleeping-car  company  for  money  stolen  from  an 

occupant  of  a  berth,  a  verdict  for  $1,250,  the  amount  alleged  to  have  been  stolen, 

was  excessive,  and  should  have  been  set  aside  as  a  matter  of  law,  but  a  dismis- 

-sal  of  the  complaint  was  erroneous.     Reversing  49  N.  Y.  Supp.  mi,  22  Misc. 

513. 

In  Barrott  v,  Pullman  Palace-Car  Co.,  51  Fed.  Rep.  796,  plaintiff  while  travel- 
ing was  robbed  of  the  sum  of  $4,114,  which  he  carried  in  an  envelope  in  an 
inside  vest  pocket,  and  which  he  purposed  using  for  the  purchase  of  cattle.  He 
had  also  $35  or  $40  in  a  purse  for  use  on  his  journey.  Recovery  of  the  $4,114 
was  not  permitted  on  the  theory  that  it  was  not  necessary  to  provide  for  his 
wants  and  comforts  during  his  contemplated  journey. 

In  Wilson  v.  Bait.  &  Ohio  R.  R.  Co.,  32  Mo.  App.  682,  plaintiff,  while  travel- 
ing for  the  purpose  of  purchasing  a  farm,  carried  two  pocketbooks,  one  in  his 
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trousers  pocket,  containing  money  sufficient  to  defray  the  outlays  of  his  jour* 
ney,  and  another  in  his  inside  vest  pocket,  containing  $670,  which  he  placed 
under  his  pillow  at  night.  The  latter  sum  was  stolen  and,  though  there  was 
evidence  of  negligence  on  the  part  of  the  company,  a  verdict  for  that  amount 
was  set  aside  on  the  ground  that  defendant  could  not  be  held  liable  for  a  greater 
sum  than  was  reasonably  necessary  for  traveling  expenses. 

Liability  of  steamboat  carriers,  —  In  Adams  v.  New  Jersey  Steamboat  Co.,  151 
N.  Y.  163,  I  Am.  Neg.  Rep.  123,  it  was  held  that  the  duties  owed  by  the  propria 
etors  of  a  steamboat  to  the  passengers  in  their  charge  are  the  same  as  those  of 
an  innkeeper  to  his  guests,  and  hence  where  money  was  stolen  from  the  staie> 
room  of  a  passenger  in  the  nighttime,  without  any  negligence  on  his  part,  the 
company  was  liable  without  proof  of  negligence  on  its  part. 

In  the  opinion  rendered  in  the  Adams  case  (supra\  O'Brien,  J.,  said:  "  The 
question  involved  in  this  case  was  very  fully  and  ably  discussed  in  the  case  of 
Crozier  v.  Steamboat  Co.,  43  How.  Pr.  (N.  Y.)  466  [watch  stolen  from  state- 
room]; and  in  Macklin  v.  Steamboat  Co.,  7  Abb.  Pr.  N.  S.  (N.  Y.)  229  [articles 
stolen  from  stateroom].  The  liability  of  the  carrier  in  such  cases  as  an  insurer 
seems  to  have  been  very  clearly  demonstrated  in  the  opinion  of  the  court  in 
both  actions,  upon  reason,  public  policy,  and  judicial  authority."  The  Mack- 
lin case  seems  to  have  been  affirmed  by  the  Court  of  Appeals,  but  not  reported. 

The  court  in  the  Adams  case  (supra),  distinguished  the  case  of  Carpenter  v, 
N.  Y.  N.,  H.  &  H.  R.  R.  Co.,  124  N.  Y.  53,  where  it  was  held  that  a  railroad 
running  sleeping  coaches  on  its  road  was  not  liable  for  the  loss  of  money  taken 
from  a  passenger  while  in  his  berth,  during  the  night,  without  some  proof  of 
negligence  on  its  part,  holding  that  sleeping-car  companies  are  neither  inn- 
keepers nor  carriers,  and  that  the  rules  of  the  common  law  in  regard  to  the 
latter  have  not  been  extended  to  sleeping-car  companies.  [Citing,  in  support, 
Ulrich  V,  R.  R.  Co.,  108  N.  Y.  80;  Pullman  Car  Co.  v.  Smith.  73  III,  360;  Wood- 
ruff Sleeping-Coach  Co.  v,  Diehl,  84  Ind.  474;  Lewis  v.  N.  Y.  Sleeping-Car  Co., 
143  Mass.  267]. 

It  will  be  seen  from  the  opinion  of  Lathrop,  J.,  in  the  Whicher  case  (Massa- 
chusetts, June,  iqoo),  8  Am.  Neg.  Rep.  48,  ante^  that  the  New  York  rule  regard- 
ing a  steamboat  as  a  floating  inn,  and  holding  a  carrier  by  boat  to  the  liability 
of  an  innkeeper,  appears  to  be  peculiar  to  New  York. 

In  Dunn  v.  New  Haven  Steamboat  Co.,  58  Hun  (N.  Y.)  461,  where  a  passen- 
ger's vest  with  its  contents  containing  a  sum  of  money,  tickets,  etc.,  was  stolen 
from  under  the  pillow  in  his  berth  at  night,  it  was  held  error  to  direct  verdict 
for  defendant,  the  passenger  having  a  right  to  have  the  money  with  him  in  his 
berth. 

In  Dudley  v,  Camden,  etc..  Ferry  Co.,  42  N.  J.  Law,  25,  where  a  passenger 
lost  a  team  on  a  ferryboat,  the  carrier  was  not  liable  for  the  loss,  as  the  passen- 
ger failed  to  take  proper  care  in  watching  his  team.  s.  p.,  Evans  v,  Rudy,  34 
Ark.  383. 

In  McKee  v.  Owen,  15  Mich.  1x5,  where  a  woman  on  going  to  bed  at  night 
rolled  up  her  money  in  her  gown  and  laid  it  in  the  upper  berth,  and  it  was 
stolen  through  a  broken  window,  the  court  was  evenly  divided  in  opinion  as  to 
liability  of  steamboat  carrier. 

See  also  The  R.  E.  Lee,  2  Abb.  (U.  S.)  49  (carrier  not  liable  for  theft  of 
woman's  satchel  containing  jewelry  left  in  stateroom  while  passenger  was  at 
meals);  Clark  v.  Bams,  118  Mass.  375  (watch  stolen  from  suteroom;  carrier 


American  Negligence  Reports.  67 

noi  liable);  Palace  Steamboat  Co.  v.  Vanderpool,  i6  B.  Mon.  (Ky.)  302  (carrier 
not  liable  for  loss  of  passenger's  coat);  Macklin  v.  New  Jersey  Steamboat  Co., 
7  Abb.  Pr.  N.  S.  (N.  Y.)  229  (carrier  liable  for  theft  of  satchel  from  stateroom); 
Madgett  v.  Bay  State  S.  S.  Co.,  i  Daly  (N.  Y.)  151  (bag  stolen  from  stateroom); 
Gore  V.  Norwich  &  N.  Y.  T.  Co.,  2  Daly  (N.  Y.)  2S4  (overcoat  stolen  from  sute- 
room). 

RICHARDSON  V.  INHABITANTS  OF  TOWN  OF 

DAN  VERS. 

Supreme  Judicial  Courts  Massachusetts^  J^^  igoo. 


BICYCLIST  FALLING  ON  DEFECTIVE  HIGHWAY  — BICYCLE  NOT  A 
CARRIAGE  —  STATUTE.  —  In  an  action  to  recover  damages  for  injuries 
received  by  plaintiff  in  falling  from  her  bicycle  while  riding  on  the  high- 
way, due  to  a  depression  in  the  highway,  it  was  held  that  a  bicycle  is  not 
a  carriage  within  the  meaning  of  Pub.  St.,  c.  52,  sec.  i,  which  provides  that 
highways  shall  be  kept  in  repair  "  so  that  the  same  may  be  reasonably  safe 
and  convenient  for  travelers,  with  their  horses,  teams,  and  carriages  at  all 
seasons  of  the  year,"  and  plaintiff  was  not  entitled  to  recover  under  such 
statute  (i). 

I.  ColHn<m  between  HcycU  and  carriage,  W.  Rep.  381,  verdict  for  plaintiff  for 
—  In  Stinson  V,  Kenny  et  al.  CMassa-  $3,750  was  reversed.  The  syllabus  by 
ehusetts^June^  iQOoJy  57  N.  E.  Rep.  699,  the  court  states  the  case  as  follows: 
action  for  damages  for  being  knocked  "  This  is  a  personal  injury  action. 
off  a  bicycle  by  defendant's  carriage.  The  plaintiff,  in  the  night-time,  was 
where  there  was  evidence  that  plaintiff  thrown  from  his  bicycle  upon  the 
was  riding  slowly  on  his  bicycle  on  the  street-car  tracks  of  defendant,  and 
right-hand  side  of  the  street  and  ring-  thereby  rendered  unconscious.  While 
ing  his  bell,  and  that  he  tried  to  get  in  this  condition  he  was  struck  and  in- 
oat  of  defendant's  way,  but  the  latter  jured  by  one  of  the  defendant's  cars, 
made  a  turn  quickly  and  the  pole  One  of  his  specifications  of  negligence 
knocked  plaintiff  off  his  bicycle,  and  was  that  the  defendant  permitted  the 
there  was  also  evidence  tending  to  headlight  of  the  car  to  become  defec- 
show  that  plaintiff  was  riding  very  fast  tive,  dirty,  and  grimy,  so  that  it  did 
on  the  left-hand  side  of  the  street,  the  not  sufficiently  light  its  tracks.  A  wit- 
court  properly  refused  defendant's  re-  ness  who  was  present  at  the  time  of  the 
quest  to  rule  "  that  the  whole  evidence  accident  was  permitted  to  testify  that 
is  as  consistent  with  plaintiff's  want  of  subsequent  thereto,  and  for  a  year,  he 
due  care  as  with  his  exercise  of  care,  observed  the  headlights  on  other  cars 
and  he  is  not  entitled  to  recover,"  as  of  the  defendant  at  different  times  and 
the  question  of  negligence  was  for  the  under  different  conditions,  and  that 
jury.  they  gave  a  better  light,  and  showed 

Bicyclist  striking  stone  and  thrown  onto  further  on  the  tracks,  than  did  the  one 

streetcar  track  —  Run  over  by  car,  —  In  in  question  on  the  night  of  the  acci- 

MoLDBNHAUR  V,  MINNEAPOLIS  STREET  dent,     ffeld,  prejudicial  error." 
R'y  Co.  (Minnesota^  J^y%  iQOoJ^  83  N.        Failure  of  City  to  properly  light  parh 
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Exceptions  from  Superior  Court,  Essex  County. 

Action  by  one  Richardson  against  the  Inhabitants  of  the  Town  of 
Danvers  for  personal  injuries.  From  judgment  for  plaintiff,  defend- 
ant brings  exceptions.     Exceptions  sustained. 

way  bicycle  path  — Liability  for  injuries  to  the  danger.  **    Judgment  for  defendant 

bicyclist,  —  In  Collett  v.  Mayor,  etc..  reversed. 

OF  City  OF  New  York /^5«/r^w^  Ci?ii^,  Bicyclist  riding  on  railway  track  — 
Appellate  Division^  First  Department^  Broken  plank  —  Liability  of  railroad,  — 
May^  igooj^  64  N.  Y.  Supp.  693,  the  city  Laredo  Electric  and  Railway  Co. 
was  held  liable  for  injuries  sustained  by  v,  Hamilton  (Texas  Civil  Appeals^ 
a  bicycle  rider  who,  while  attempting  to  Aprils  ^QooJ,  56  S.  W.  Rep.  998,  was 
enter  a  parkway  bicycle  path  at  night,  an  appeal  by  the  railway  company 
the  entrance  to  which  was  dimly  lighted,  from  judgment  for  Hamilton,  in  action 
ran  against  the  curbing,  and  was  thrown  for  damages  for  injuries  sustained  in 
from  his  wheel.  Rumsey,  J.,  said:  being  thrown  from  his  bicycle  while 
**  It  was  in  evidence,  and  not  disputed,  riding  on  the  railway  track  at  night, 
that  during  the  time  the  curbing  had  the  accident  being  caused  by  a  broken 
been  in  thai  position  a  good  many  plank  over  a  culvert.  Judgment  for 
people  had  run  into  it,  who  were  more  plaintiff  for  $2,000  was  affirmed,  the 
or  less  injured,  and  that  fact  was  court  holding  that  the  railway  corn- 
known  to  the  policeman  in  charge.  It  pany  was  guilty  of  negligence  in  fail- 
was  also  apparent  from  the  evidence  ing  to  repair  the  plank,  and  such 
that  the  bicycle  path  was  used  by  a  negligence  was  the  proximate  cause 
very  large  number  of  people  every  of  plaintiB*s  injury.  The  court  (per 
night,  and  for  that  reason  policemen  Neill,  J.)  said:  "  In  legal  contem- 
were  stationed  there  at  night  as  well  plation,  the  bicycle  is  to  be  regarded 
as  during  the  day.  The  entrance  was  as  a  vehicle,  in  relation  to  its  use  on 
made  for  the  use  of  those  bicycle  riders  the  highway,  and  it  is  entitled  to  the 
who  had  occasion  to  enter  the  path  at  same  privileges  and  subject  to  the 
that  place.  It  is  common  knowledge  same  burdens  as  other  vehicles.  Ma- 
that  if  one  riding  a  wheel  runs  into  an  comber  v.  Nichols,  34  Mich.  212;  Swift 
obstruction  he  is  likely  to  be  ihrown  v.  City  of  Topeka,  43  Kan.  671,  23  Pac. 
from  his  wheel  and  injured.  Since  the  Rep.  1075;  Thompson  v.  Dodge  (Minn.), 
path  was  intended  for  persons  using  60  N.  W.  Rep.  545,  28  L.  R.  A.  608; 
that  kind  of  vehicle,  subject  to  those  Holland  z.  Bartch,  r20  Ind.  46,  22  N. 
risks,  it  was  the  duty  of  the  officers  of  E.  Rep.  83,  8  L.  R.  A.  772.  If  a 
the  corporation  to  so  construct  it  that  '  bicyclist,  while  riding  his  wheel  on  a 
it  would  be  safe  for  such  use.  It  is  street  where  such  vehicles  are  com- 
quite  clear  that  the  existence  of  this  monly  used,  as  the  evidence  in  this 
curbing,  so  close  to  the  apparent  en-  case  sllows  Convent  street  was,  is  in- 
trance  of  the  path,  and  so  situated  that  jured  by  being  thrown  from  his  bicycle 
one  attempting  to  enter  it  could  not  on  account  of  a  defect  in  the  street, 
tell  whether  the  curbing  was  within  the  and  such  defect  was  caused  by  the  fail- 
boundary  of  the  path,  constituted  a  ure  of  the  city  or  party  upon  whom  the 
defect;  and  it  was  therefore  the  duty  obligation  rests  to  use  reasonable  care 
of  the  officers  of  the  defendant  to  and  diligence  in  keeping  the  street  safe 
use  reasonable  care  to  see  that  some  and  convenient  for  ordinary  travel,  the 
notice  or  information  of  its  exist-  cityorparty  upon  whom  such  duty  rests 
ence  was  given  to  those  using  the  is  responsible  in  damages  to  such  bicy- 
entrance,   so  that   they   might  avoid  clist  for  any  injury  sustained  by  him." 
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H.  P.  MouLTON,  for  plaintiff. 

Daniel  N.  Crowley,  for  defendant. 

Lathrop  J.  —  The  plaintiff,  while  riding  a  bicycle  on  a  highway 
which  the  defendant  was  bound  to  keep  in  repair,  encountered  a 
depression  in  the  way,  and  fell  from  her  wheel  and  was  injured. 
The  jury  returned  a  verdict  in  her  favor,  and  the  case  comes  before 
us  on  several  exceptions  to  the  exclusion  of  evidence,  and  to  the* 
refusal  of  the  court  to  rule  that  a  bicycle  is  not  a  carriage,  within 
the  meaning  of  Pub.  Stat.,  c.  52,  sec.  i.  The  statute  in  question 
provides  that  highways  and  other  ways  named  shall  be  kept  in 
repair,  at  the  expense  of  the  town,  city,  or  place  where  they  are 
situated,  **  so  that  the  same  may  be  reasonably  safe  and  convenient 
for  travelers,  with  their  horses,  teams,  and  carriages  at  all  seasons 
of  the  year."  This  statute  was  enacted  in  1786,  and  has  been  in 
force  ever  since.  St.  1786,  c.  81,  sec.  i;  Rev.  St.,  c.  25,  sec.  i; 
Gen.  St.,  c.  44,  sec.  i;  St.  1877,  c.  234.  The  question,  then,  is 
whether  a  bicycle  is  a  carriage,  within  the  meaning  of  this  term  in 
the  statute.  We  have  no  doubt  that  for  many  purposes  a  bicycle 
may  be  considered  a  vehicle  or  a  carriage.  It  may  be  lawfully  used 
on  the  highway,  and  is  subject  to  the  law  of  the  road.  State  v. 
Collins,  16  R.  I.  371,  17  Atl.  Rep.  131,  3  L.  R.  A.  394;  Myers  v. 
Hinds,  no  Mich.  300,  6^  N.  W.  Rep.  156,  33  L.  R.  A.  356;  Taylor 
V.  Traction  Co.,  184  Pa.  St.  465,  5  Am.  Neg.  Rep.  717,  40  Atl.  Rep. 
159;  Thompson  v.  Dodge,  58  Minn.  555,  60  N.  W.  Rep.  545,  28  L. 
R.  A  608.  So,  under  a  law  prohibiting  a  person  from  riding  or  driv- 
ing any  sort  of  carriage  furiously.  Taylor  v.  Goodwin,  4  Q.  B.  Div. 
228  (i).  So,  under  laws  or  ordinances  prohibiting  driving  on  the 
sidewalk.  Reg.  v.  Justin,  24  Ont.  327;  Mercer  z^.  Corbin,  117  Ind. 
450,  20  N.  E.  Rep.  132,  3  L.  R.  A.  221;  Com.  v.  Forrest,  170  Pa. 
St.  40,  32  Atl.  Rep.  652,  29  L.  R.  A.  365.  Under  a  law  permitting  the 
collection  of  tolls  on  a  turnpike,  a  bicycle  was  held  to  be  a  carriage. 
Geiger  v.  Turnpike  Road,  167  Pa.  St.  583,  31  Atl.  Rep.  918,  28  L. 
R.  A.  458.  The  opposite  was  held  in  Williams  v,  Ellis,  5  Q.  B.  Div. 
175  (2),  and  in  Murfin  v.  Plank-Road  Co.,  113  Mich.  675,  71  N.  W. 
Rep.  1 108,  38  L.  R.  A.  198.  And  in  Scotland,  in  an  action  on  a 
policy  of  insurance,  it  was  held  that  a  person  riding  a  bicycle  was 

I.  In  Taylor  v.  Goodwin,  L.  R.  4  Q.  2.  In  Williams  v.   Ellis,  L.   R.  5  Q. 

B.  Div.  228,  it  was  held  that  a  person  B.  Div.  175,  it  was  held  that  a  bicycle 

riding  a  bicycle  on  a  highway  at  such  was  not  a  carriage  liable  to  pay  toll 

a  pace  as  to  be  dangerous  to  the  pass-  under  a  local  turnpike  act.  3  Will.  4, 

crs-by,  may  be  convicted  of  furiously  c.  4. 
driving  a  carriage,  under  the  statute  5 
A  6  Wm.  4,  c.  50,  §  78. 
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not  "  traveling  as  a  passenger  in  an  ordinary  vehicle.*'  McMillan 
V.  Insurance  Co.,  4  Scots  L.  T.  96.  The  statute  in  question  was 
passed  long  before  bicycles  were  invented,  but  although,  of  course, 
it  is  not  to  be  confined  to  the  same  kind  of  vehicles  then  in  use,  we 
are  of  opinion  that  it  should  be  confined  to  vehicles  ejusdem  generis^ 
and  that  it  does  not  extend  to  bicycles.  This  view  is  favored  by 
the  provision  in  Pub.  St.,  c.  52,  sec.  18,  which  provides  that  no 
damage  shall  be  recovered  "  by  a  person  whose  carriage  and  the 
load  thereon  exceeds  the  weight  of  six  tons.*'  The  words  last 
quoted  were  first  added  by  St.  1838,  c.  104.  It  seems  to  us  that 
the  legislature,  by  the  use  of  the  word  "  carriage,"  had  in  view  a 
vehicle  which  could  carry  passengers  or  inanimate  matter,  not  to 
exceed,  with  its  load,  more  than  six  tons.  As  was  said  in  State  v. 
Missouri  Pac.  R'y  Co.,  71  Mo.  App.  385,  393:  "  While  the  terms  in 
question  are  flexible,  and  may  include  the  new  uses,  falling  within 
the  legitimate  scope  of  their  meaning,  which  arise  in  the  growth  of 
society,  we  are  not  warranted  in  giving  them  a  new  meaning  so  as 
to  cover  different  subjects,  not  within  the  principle  upon  which  they 

r 

are  founded.  To  do  this  would  be  judicial  legislation."  A  bicycle 
is  more  properly  a  machine  than  a  carriage,  and  so  it  is  defined  in 
Murray's  Dictionary.  It  is  also  so  considered  in  St  1894,  c.  479, 
which  is  an  act  to  regulate  the  use  of  bicycles  and  similar  vehicles, 
and  in  the  amendatory  act  of  1898  (St.  1898,  c.  121).  A  bicycle  is 
of  but  little  use  in  wet  weather  or  on  frozen  ground.  Its  great  value 
consists  in  the  pneumatic  tire,  but  this  is  easily  punctured,  and  no 
one  who  uses  a  wheel  thinks  of  taking  a  ride  of  any  distance  without 
having  his  kit  of  tools  with  him.  A  hard  rut,  a  sharp  stone,  a  bit 
of  coal  or  glass,  or  a  tack  in  the  road  may  cause  the  tire  to  be 
punctured,  and  this  may  cause  the  rider  to  fall  and  sustain  an  injury. 
It  would  impose  an  intolerable  burden  upon  towns  to  hold  them 
bound  to  keep  their  roads  in  such  a  state  of  repair  and  smoothness 
that  a  bicycle  could  go  over  them  with  assured  safety.  It  is 
because  ordinary  roads  are  not  considered  suitable  for  bicycles  that 
cities  and  towns  are  given  the  power  by  St.  1898,  c.  351,  to  lay  out, 
construct,  and  maintain  paths  for  bicycles.  And  St.  1899,  c.  474, 
makes  it  a  misdemeanor  to  trespass  upon  a  cycle  path  by  driving 
thereon  with  a  horse  or  other  animal,  except  to  cross  the  same. 
We  are,  therefore,  of  opinion  that  a  bicycle  is  not  a  **  carriage," 
within  the  meaning  of  that  term  in  Pub.  St.,  c.  52,  sec.  i.  This 
view  of  the  case  renders  it  unnecessary  to  consider  the  other 
exceptions. 
Exceptions  sustained. 
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MURPHY  V.  INHABITANTS  OF  NEEDHAM. 

Supreme  Judicial  Courts  Massachusetts^  J^^^y  ipoo. 


MUNICIPAL  CORPORATION  —  NEGLIGENCE  OF  PUBLIC  OFFICER. — 
Plaintiii's  intestate  was  fatally  injured  by  the  fall  of  a  gravel  bank.  The 
gravel  taken  from  the  pit  was  used  in  making  ordinary  repairs  on  a  public 
highway  in  defendant  town,  and  plaintiff's  intestate  was  engaged  in  getting 
out  the  gravel  under  the  direction  of  defendant's  superintendent  of  streets. 
Plaintiff  sought  to  hold  the  town  liable  by  attempting  to  show  that  its 
superintendent  was  engaged  as  a  servant  of  the  town  in  matters  relating  to 
its  private  benefit,  and  not  to  its  public  duty.  J/fU,  that  if  there  was  any 
negligence  of  the  superintendent  at  the  time  of  the  accident,  it  was  that  of 
a  public  officer  engaged  in  the  performance  of  a  public  duty;  and  the  fact 
that  the  town  had  made  repairs  for  a  street  railway  on  a  highway,  for  which 
it  was  paid,  by  using  the  gravel  from  the  pit,  had  no  tendency  to  show  that 
the  work  in  which  the  superintendent  was  engaged  at  the  time  of  the  acci- 
dent was  being  done  by  him  in  his  capacity  as  an  agent  of  the  town  rather 
than  as  a  public  officer,  nor  did  the  fact  that  the  town  several  weeks  after, 
used  some  of  the  gravel  on  another  street  railway,  have  any  such  tendency. 

Exceptions  from  Superior  Court,  Norfolk  County. 

Action  by  Murphy,  administrator,  against  the  inhabitants  of  Need- 
ham,  for  fatal  personal  injuries  to  intestate,  caused  by  the  fall  of  a 
gravel  bank.  A  verdict  was  directed  for  defendant,  and  plaintifif 
excepts.     Exceptions  overruled, 

Frank  M.  Torbush,  for  plaintifif. 

T.  E.  Grover  and  H.  W.  Beal,  for  defendant. 

Morton,  J.  —  As  we  understand  the  bill  of  exceptions,  the  gravel 
taken  from  the  pit  at  the  time  when  the  plaintiff's  intestate  received 
the  injuries  which  caused  his  death  was  used  in  making  ordinary 
repairs  upon  Hingham  avenue,  a  public  highway  in  the  defendant 
town.  We  also  understand  that  the  plaintiff's  intestate  was  engaged 
in  getting  out  this  gravel,  and  that  he  was  doing  it  under  the 
direction  of  the  superintendent  of  streets  of  the  defendant  town.  It 
is  clear  that  the  superintendent  of  streets  was  a  public  officer.  St. 
1893,  c.  423,  sees.  25,  26.  We  do  not  see  why,  therefore,  if  there 
was  any  negligence  on  his  part,  it  was  not,  as  the  defendant  con- 
tends, that  of  a  public  officer  engaged  in  the  performance  of  a  pub- 
lic duty.  Clark  v,  Easton,  146  Mass.  43,  14  N.  E.  Rep.  795;  Pratt 
T.Weymouth,  147  Mass.  245,  17  N.  E.  Rep  538;  Taggart  v.  City 
of  Fall  River,  170  Mass.  325,  49  N.  E.  Rep.  622;  Mahoney  v.  City 
of  Boston,  171  Mass.  427,  4  Am.  Neg.  Rep.  395,  50  N.  E.  Rep.  939; 
Collins  V,  Inhabitants  of  Greenfield,  172  Mass.  78,  51  N.  E.  Rep. 
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454.  The  plaintiff  seeks  to  avoid  the  effect  of  the  rule  thus  involved 
by  attempting  to  show  that  the  superintendent  was  engaged  as  a 
servant  of  the  town  in  matters  relating  to  its  private  benefit,  and 
not  to  its  public  duty.  To  do  this  she  relies  on  the  following  cir- 
cumstances: The  accident  occurred  October  7,  1898.  There  were 
at  the  time  in  the  pit  where  it  occurred  piles  of  stones,  part  of 
which  came  from  that  pit,  and  part  from  other  pits.  This  stone  was 
crushed  immediately  after  the  accident  for  the  use  of  the  town. 
But  in  November  or  December  following  some  of  it  was  used  on  the 
line  of  a  street  railway  located  on  a  highway  called  "  Great  Plain 
Avenue,"  and  the  town  received  from  the  railway  company  $325  in 
cash  for  such  stone.  In  November  one  Mary  J.  Stone  paid  the  town 
(14  for  a  sidewalk  constructed  for  her  about  that  time,  but  the 
gravel  used  in  its  construction  came  from  another  pit.  Also,  in 
November  another  street-railway  company  paid  the  town  ^(25. 50  for 
repairs  made  in  May  or  June  previous  upon  a  highway  called 
"  Central  Avenue.'*  But  these  circumstances  did  not  show,  and 
had  no  tendency  to  show,  that  the  work  in  which  the  superintendent 
was  engaged  at  the  time  of  the  accident  to  plaintiff's  intestate  was 
not  the  performance  of  a  public  duty.  As  already  observed,  the 
gravel  which  plaintiff's  intestate  was  getting  out  was  usfcd  in  making 
ordinary  repairs  upon  one  of  the  public  highways  of  the  town,  and 
there  is  nothing  to  show  that  it  had  been  arranged  or  was  in  con- 
templation that  stone  should  be  crushed  for  use  on  the  line  of  the 
street-railway  company,  or  for  any  other  private  use.  On  the  con- 
trary, it  is  stated  that  the  stone  that  was  in  the  pit  was  crushed  for 
the  use  of  the  town,  meaning,  as  we  understand  it,  for  its  public 
use.  The  fact  that  several  months  before  the  town  had  made 
repairs  for  a  street-railway  company  on  a  highway,  for  which  it  was 
paid  in  November,  had  no  tendency  to  show  that  the  work  in  which 
the  superintendent  was  engaged  at  the  time  of  the  accident  was 
being  done  by  him  in  his  capacity  as  an  agent  of  the  town,  rather 
than  as  a  public  officer.  Nor  did  the  fact  that  the  town,  several 
weeks  after,  used  some  of  the  crushed  stone  on  the  line  of  another 
street  railway  have  any  such  tendency,  i'he  work  in  which  the 
superintendent  was  engaged  being  done  by  him  as  a  public  officer, 
whatever  orders  or  directions  he  may  have  given  at  the  time  of  the 
accident  are  to  be  regarded  as  given  in  that  capacity,  and  not  as 
given  in  some  other  capacity,  which  there  is  no  evidence  that  he 
was  undertaking  to  fill.  The  questions  put  to  Wright  and  Hender- 
son were  properly  excluded.  The  subject  of  inquiry  was  the  nature 
of  the  duty  or  service  in  which  the  superintendent  was  engaged  ac 
the  time  of  the  accident,  and  the  excluded  questions  had  no  tendency 
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(or,  if  they  had  any  tendency,  it  was  a  very  remote  one)  to  throw 
light  on  that  matter.     What  use  was  made  of  other  gravel  taken 
from  the  pit  was  immaterial. 
Exceptions  overruled. 

JONES  V.  PACIFIC  MILLS. 

Supreme  Judicial  Caurt^  Massachusetts^  June^  igoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  INJURED  BY  DEFECTIVE  LAD- 
DER.  —  In  an  action  for  damages  for  injuries  sustained  by  reason  of  a 
defective  ladder  where  it  appeared  that  the  ladder  had  been  broken  and 
spliced  and  plainti£f*s  witnesses  testified  that  the  side  of  a  ladder  so  spliced 
was  only  one- half  to  three-fourths  as  strong  as  the  side  not  spliced,  and  it 
did  not  appear  that  defendants  took  any  care  as  to  its  condition,  there  was 
sufficient  evidence  to  warrant  a  finding  of  negligence  against  defendants. 

ASSUMPTION  OF  RISK.  —  Where  it  appeared  that  plaintiff  had  been  using 
the  ladder  for  a  considerable  time,  and  knew  of  its  being  spliced,  and  there 
was  conflicting  evidence  of  experts  as  to  the  strength  of  a  spliced  ladder,  it 
could  not  be  held  as  matter  of  law  that  the  danger  of  using  the  ladder  was. 
so  obvious  that  the  plaintiff  assumed  the  risk,  and  the  question  was  prop- 
erly submitted  to  the  jury  (i). 

Exceptions  from  Superior  Court,  Sufifolk  County. 

Action  by  Nathaniel  W.  Jones  against  the  Pacific  Mills  for  injuries 
sustained  by  reason  of  a  defective  ladder.  From  a  judgment  ia 
favor  of  plaintiff,  defendant  excepts.     Exceptions  overruled, 

W.  H.  Baker  and  Edward  Lowe,  for  plaintiff. 

Gaston,  Snow  &  Saltonstall  and  £.  J.  Holmes,  for  defendant. 

I.  Employee  injured  by  machinery — 5tf-  derstood  it,  and  was  jusdfied  in  so  nn- 

perintendent.  —  In  Eavbs  r.  Atlantic  derstanding  it;  that,  acting  under  that 

Novelty  Manufacturing  Co.  (Mas-  undersunding,  she  attempted  to  re- 

taehusetts^  June^  igooj^  57  N.  E.  Rep.  sume  her  worlc;    that  while  she  was 

669,  verdict  for  plaintiff  in  action  for  doing  that,  and  in  the  exercise  of  due 

injuries  received  while  in  the  employ  care,  by  reason  of  the  violent  and  un* 

of   defendant,    was    sustained.     The  usual  shaking  of  the  machine  her  hand 

court  held  that  while  the  evidence  in  was  thrown  from  its  usual  place,  and 

the  case  was   contradictory  it  would  the  presser  came  down  upon  her  fingers 

warrant  a    finding    that    defendant's  and  crushed  them;  and  that,  under  the 

superintendent  *'  gave  to  the  plaintiff  circumstances,   the  order   was    negli- 

the  order  to  start  up  the  machine;  that  gent.    This  would  make  a  case  for  the 

at  the  lime  of  the  order  he  had  reason  plaintiff.       Under    the    instructions, 

to  know  that  she  might  understand  it  which  were  full  and  appropriate  to  the 

as  a  command  to  try  to  ascertain,  by  issues,  the  jury  must  have  found  the 

resuming     her    work,     whether    the  facts  to  be  as  above  stated.     Excepdona 

machine  was  all  right;  that  she  so  un-  overruled.' 


>» 


/I 
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Hammond,  J.  —  At  the  argument  before  us  the  exception  that  the 
evidence  showed  that  the  plaintiff  was  not  in  the  exercise  of  due 
care  was  waived. 

1.  As  to  the  negligence  of  the  defendant:  Under  the  instructions, 
the  jury  must  have  found,  upon  the  evidence,  that  the  ladder  broke 
while  the  plaintiff  was  using  it  in  the  manner  in  which  he  was 
expected  to  use  it,  and  for  the  purpose  for  which  it  was  intended  to 
be  used,  and  that,  therefore,  it  was  defective.  It  was  incumbent 
upon  the  defendant  to  use  reasonable  care  to  provide  a  safe  ladder 
for  the  plaintiff,  and  to  keep  it  safe;  and  it  is  contended  by  the 
plaintiff  that,  in  the  absence  of  any  satisfactory  explanation,  the 
fact  that  the  ladder  is  not  safe  for  the  use  for  which  it  is  intended 
may  be  of  itself  some  evidence  that  such  care  had  not  been  used, 
and  consequently  that  there  was  negligence  on  the  part  of  those 
answerable  for  such  care.  Graham  v.  Badger,  164  Mass.  42,  41  N. 
E.  Rep.  61,  and  cases  cited.  Without,  however,  passing  upon  this 
contention,  we  are  of  opinion  that  there  was  other  evidence  bearing 
upon  the  question  of  the  defendant's  negligence.  The  broken 
ladder  was  shown  to  the  jury  at  the  trial,  and  they  had  full  oppor- 
tunity to  see  exactly  the  manner  in  which  it  had  been  spliced,  and 
the  effect  upon  its  strength.  Moreover,  the  experts  for  the  plaintiff 
testified  that  the  side  of  a  ladder  thus  spliced  was  only  one-half  to 
three-fourths  as  strong  as  the  side  not  spliced  ''when  the  splice 
was  new,  and  that  it  grew  weaker  as  time  went  on."  Nor  does  it 
appear  that  any  care  was  taken  after  the  ladder  was  spliced  to  see 
what  its  condition  was.  Upon  this  state  of  the  evidence,  we  cannot 
say,  as  matter  of  law,  that  the  jury  were  not  warranted  in  finding 
that  the  defendant  was  negligent. 

2.  The  defendant  contends  that  the  plaintiff  was  a  man  of  mature 
years,  and  ample  experience  in  using  ladders;  that  he  knew  this 
ladder  had  been  spliced,  and,  since  the  danger  was  obvious,  he 
voluntarily  assumed  the  risk  of  using  it  in  the  condition  in  which  it 
then  was.  The  plaintiff  may  fairly  be  held  to  have  assumed  such 
risks  as  were  obvious,  or  such  as  he  knew  and  appreciated.  The 
plaintiff  knew  that  this  ladder  had  been  spliced,  and  that  three 
bolts  from  two  to  three  inches  apart  had  been  used  to  fasten  the 
parts  together;  but  the  ends  of  the  bolts  were  covered  by  nuts,  so 
that  he  could  not  see  how  large  the  bolts  were,  and  exactly  how 
much  of  the  wood  there  was  left,  although  he  must  have  known 
that  there  was  not  so  much  wood  as  before.  The  experts  for  the 
plaintiff  testified,  as  hereinbefore  stated,  concerning  the  strength  of 
the  side  which  was  spliced;  and  one  testified  that  "  the  spliced  side 
would  not  be  more  than  one-half  to  three-quarters  as  strong  as  the 
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other  after  it  had  been  used  six  months."  The  carpenters  and 
master  bailders  called  as  experts  for  the  defendant  testified  that 
ladders  spliced  as  was  this  were,  in  their  judgment,  as  strong  as  a 
ladder  not  spliced.  In  this  state  of  the  evidence  we  do  not  see  how 
it  can  be  held,  as  matter  of  law,  that  the  danger  of  using  this 
spliced  ladder  was  so  obvious  that  the  plaintiff  must  be  held  to  have 
assumed  the  risk;  or  that  he  must  be  held  to  have  known  and 
appreciated  the  danger  arising  from  using  such  a  ladder.  Packer 
V.  Electric  Co.  (Mass. ;  decided  March  3,  1900),  56  N.  E.  Rep.  704. 
We  think  that,  upon  the  evidence,  the  questions  whether  the  acci- 
dent was  attributable  to  the  use  of  the  ladder  as  it  was  intended  to 
be  used,  whether  the  defendant  was  negligent,  and  whether  the 
plaintiff  knew  and  appreciated  the  risk  arising  from  the  manner  in 
which  this  ladder  had  been  spliced,  were  questions  of  fact  for  the 
jury. 
Exceptions  overruled. 


STOODY  V.  DETROIT,  GRAND  RAPIDS  AND 
WESTERN  RAILWAY  COMPANY. 

Supreme  Courts  Michigan^  J^^^  ipoo. 


PASSENGER  INJURED  IN  CABOOSE— FALLING  OBJECT— BURDEN 
OF  PROOF  — NEGLIGENCE  FOR  JURY.  —  i.  When  a  passenger,  riding 
by  invitation  in  the  caboose  of  a  mixed  train,  is  injured  by  the  falling  of  a 
bed  frame  fastened  above  him  when  the  freight  cars  were  backed  against 
the  caboose,  the  onus  is  upon  the  railroad  company  to  show  that  the  bed 
frame  was  properly  secured  (i). 

s.  It  is  a  fair  inference  that  such  a  bed  frame  is  a  part  of  the  ecjuipment  of  the 
car,  and  the  onus  is  upon  the  company  to  show  that  it  was  qot  responsible 
for  its  existence. 

3.  Two  grounds  of  negligence  are  alleged:     i.  In  backing  ihe  freight  cars  with 
unnecessary  force;  2,  in  insecurely  fastening  the  bed  frame.     Beld^  that 
plaindff  is  entitled  to  go  to  the  jury  upon  the  first  ground  of  negligence, 
without  showing  that  the  frame  was  insecurely  fastened. 
(Syllabus  by  the  Court.) 

I.  For  other  actions  relating  to  Acci-  Michigan  cases  appear  in  vol.  9.  Sub- 
dents  on  trains,  etc.,  from  the  earliest  sequent  actions  on  the  same  topics  to 
period  to  1897,  see  vols.  9  and  10  Am.  date  are  reported  in  vols.  1-8  Am.  Neg. 
Neg.  Cas.,  where  the  same  are  chrono-  Rep.,  and  the  current  numbers  of  that 
logically  arranged  and  grouped  in  series  of  reports, 
alphabetical    order   of    states.      The 

Vol.  V7II  — 5 
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Error  to  Circuit  Court,  Gratiot  County. 

Action  by  Jacob  W.  Stoody  against  the  Detroit,  Grand  Rapids  & 
Western  Railway  Company.  From  judgment  for  defendant,  plain- 
tiflF  appeals.     Judgment  reversed. 

Plaintiff  took  passage  at  St.  Louis,  Mich.,  on  one  of  the  defend- 
ant's trains  consisting  of  twenty  or  twenty-five  cars  and  a  caboose. 
It  was  what  is  called  a  "  mixed  train,"  carrying  both  passengers 
and  freight.  When  plaintiff  entered  the  caboose  it  was  detached, 
and  stood  about  fifteen  rods  from  the  depot,  and  the  rest  of  the 
train  was  backing  up  to  it.  As  plaintiff  was  about  to  board  the 
train,  he  asked  the  conductor  how  soon  the  train  would  leave.  He 
replied,**  In  a  few  minutes."  There  was  one  other  passenger  in  the 
caboose.  Plaintiff  entered,  and  took  a  seat.  He  saw  the  train  com- 
ing *'  pretty  fast,"  and  braced  himself  in  the  seat  to  avoid  the  jar. 
When  the  rest  of  the  train  struck  the  caboose,  a  double  spring  bed 
with  wooden  posts,  which  was  situated  above  him,  fell,  one  of  the 
posts  striking  his  head  and  another  his  foot,  injuring  him.  The 
negligent  acts  charged  are  the  backing  of  the  cars  against  the 
caboose  with  unusual  and  unnecessary  force,  and  the  failure  to 
secure  the  bed  frame  to  the  car  in  a  safe  and  secure  manner.  The 
court,  at  the  conclusion  of  the  plaintiff's  testimony,  directed  a 
verdict  for  the  defendant,  upon  the  ground  that  there  was  no  evi- 
dence that  the  bed  frame  was  insecurely  fastened,  and  that  the  mere 
fact  that  it  fell  is  not  evidence  of  negligence  in  fastening  it. 

Watson  &  Chapman,  for  appellant. 

R.  A.  Montgomery,  for  appellee. 

Grant,  J.  (after  stating  the  facts).  —  Plaintiff  was  a  passenger, 
invited  to  ride  in  the  defendant's  car,  and  entering  at  the  time  and 
place  with  the  knowledge  and  assent  of  the  defendant.  He  was  not 
guilty  of  contributory  negligence  in  entering  the  car  and  taking  a 
seat,  although  the  rest  of  the  train  was  then  backing  towards  it.  The 
law  governing  the  rights  of  passengers  riding  upon  freight  trains, 
and  the  dirties  of  railroads  in  carrying  them,  is  stated  in  Moore  v. 
Railroad  Co.,  115  Mich.  103,  72  N.  W.  Rep.  1112,  and  the  authori- 
ties there  cited.  The  contract  of  defendant  was  to  carry  plaintiff 
with  the  care  and  precaution  incident  to  the  usual  and  proper 
methods  of  running  freight  trains.  Plaintiff  gave  evidence  tending 
to  show  the  backing  of  the  train  with  unusual  and  unnecessary 
force.  We  think  the  record  leaves  a  fair  inference  that  this  bed 
frame  was  a  part  of  the  equipment  of  the  car.  If  the  train  was 
backed  with  the  customary  caution  and  speed,  and  any  portion  of 
the  car  overhead  gave  way  and  fell,  the  onus  was  then  shifted  to 
the  defendant  to  show  due  care.     If  it  was  backed  with  such  great 
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force  as  to  cause  some  part  of  the  car  to  give  way,  and  injure  a 
passenger,  then  neghgence  is  established,  to  which  proof  of  a  prop- 
erly constructed  car  would  be  no  reply.  If  plaintiff  had  depended 
solely  upon  negligence  in  backing  the  car,  by  reason  of  which  some 
portion  of  the  car  fell  upon  him,  he  would  not  be  required  to  show 
that  the  car  was  negligently  constructed.  If  the  seat  on  which 
'  plaintiff  was  sitting,  or  the  back  of  the  seat  in  front  of  him,  to 
which  he  was  holding,  had  given  way,  he  would  not  have  been 
required  to  allege  and  prove  that  the  seats  were  improperly  con- 
structed. Mr.  Cooley  approves  the  rule  stated  in  Sullivan  v.  Rail- 
road Co.,  30  Pa.  St.  234  (i),  that  *'  when,  in  performing  this  con- 
tract, they  hurt  a  passenger  without  fault  of  his,  the  law  raises //-/Vwa 
facie  a  presumption  of  negligence,  and  throws  on  the  company  the 
onus  of  showing  it  did  not  exist."  Cooley,  Torts,  p.  663.  The 
author  adds:  **  This  is  the  rule  when  the  injury  is  caused  by  a  defect 
in  the  road,  cars,  or  machinery,  or  by  a  want  of  diligence  or  care  in 
those  employed,  or  by  any  other  thing  which  the  company  can  and 
ought  to  control,  as  a  part  of  its  duty  to  carry  the  passengers  safely. 
But  this  rule  of  evidence  is  not  conclusive.  The  carrier  may  rebut 
the  presumption,  and  relieve  himself  from  responsibility,  by  showing 
that  the  injury  arose  from  an  accident  which  the  utmost  skill,  fore- 
sight, and  diligence  could  not  prevent."  The  same,  rule  is  approved 
in  Wilson  v.  Railroad  Co.,  130  N.  Y.  675,  29  N.  E.  Rep.  1034;  Packet 
Co.  V.  McCool,  83  Ind.  392  (2) ;  Railroad  Co.  v,  Walrath,  38  Ohio 
St.  461  (3);  White  V,  Railroad  Co.,  144  Mass.  404,  11  N.  E.  Rep. 
552  (4);  Och,z;.  Railway  Co.,  130  Mo.  27,  31  S.  W.  Rep.  962,  36  L. 
R.  A.  442  (5).  The  learned  counsel  for  defendant  cites,  in  support  of 
his  contention,  4  Elliott,  R.  R.,  sec.  1644,  which  reads:  "  It  is, 
therefore,  too  broad  a  statement  of  the  rule  to  say  that  in  all  cases 
a  presumption  of  negligence  on  the  part  of  the  carrier  arises  from 
the  mere  happening  of  an  accident  or  an  injury  to  a  passenger, 
regardless  of  tlje  circumstances  and  nature  of  the  accident.  The 
true  rule  would  seem  to  be  that,  when  the  injury  and  circumstances 
attending  it  are  so  unusual  and  of  such  a  nature  that  it  could  not 

I.  Sallivan  v.  Phila.  &  Reading  R.     Co.  v,  Walrath,  38  Ohio  St.  461,  is  re- 
R.  Co.,  30  Pa.  St.  234,  is  reported  in  10    ported  in  10  Am.  Neg.  Cas.  23. 
Am.  Neg.  Cas.  180. 

4.  White  V.  Boston  &  Albany  R.  R. 
3.  Memphis  &  Ohio  River  Packet  Co.    Co.,    144  Mass.  404,  is  reported  in  9 

V.  McCool,  83  Ind.  392,  is  reported  in  9    Am.  Neg.  Cas.  461. 
Am.  Neg.  Cas.  297. 

5.  There   is  a  note  of  Och  v.  Mo., 
3.  Cleveland,  Col.,  Cin.  &  Ind.  R.  R.     Kan.  &  Tex.  R>  Co.,  130  Mo.  27,  in  9 

Am.  Neg.  Cas.  536. 
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well  have  happened  without  the  company  being  negligent,  or  when 
it  is  caused  by  something  connected  with  the  equipment  or  opera* 
tion  of  the  road,  over  which  the  company  has  entire  control,  without 
contributory  negligence  on  the  part  of  the  passenger,  a  presumption 
of  negligence  on  the  part  of  the  company  usually  arises  from  the 
proof  of  such  facts,  in  the  absence  of  anything  to  the  contrary,  and 
the  burden  is  then  cast  upon  the  company  to  show  that  its  negli- 
gence did  not  cause  the  injury.*'  Under  this  rule,  we  are  of  the 
opinion  that  the  case  was  one  for  the  jury.  It  would  be  so  unusual 
that  a  hat  rack  or  other  equipment  of  a  car  should  give  way  by  a 
jar,  when  trains  are  made  up  in  the  ordinary  manner,  that  it  may 
fairly  be  inferred  it  could  not  have  happened  without  negligence  in 
construction.  But,  aside  from  the  question  whether  the  bed  frame 
was  properly  secured,  plaintiff  was  entitled  to  go  to  the  jury  upon 
the  question  whether  there  was  negligence  in  backing  the  freight 
cars  against  the  caboose,  and  whether  that  caused  the  accident; 
and,  as  already  stated,  the  company  could  not  defend  by  showing 
the  negligent  construction  of  the  bed  frame.  Judgment  reversed, 
and  new  trial  ordered.     The  other  justices  concurred. 

KLETSCHKA  v.  MINNEAPOLIS  AND  ST.  LOUIS 

RAILROAD  COMPANY. 

Supreme  Courts  Minnesota^  y^^  igoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  INJURED  WHILE  REPAIRING 
ROADBED  —  FALLING  OBJECT  — ASSUMPTION  OF  RISK.  —  Action 
for  personal  injuries,  in  which  it  is  held  that  the  trial  court  correctly  directed 
judgment  for  the  defendant  notwithstanding  the  verdict,  for  the  reason  that 
the  evidence  failed  to  establish  negligence  on  the  part  of  the  defendant,  but 
did  show  that  the  plaintiff  assumed  the  risks  incident  to  the  work  in  which 
he  was  engaged  when  injured  (i). 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Le  Sueur  County. 

Action  by  Joseph  Kletsciika  against  the  Minneapolis  &  St.  Louis 
Railroad  Company.  From  an  order  granting  judgment  for  defend- 
ant notwithstanding  the  verdict,  plaintiff  appeals.     Order  affirmed, 

John  D.  O'Brien  and  M.  R.  Everett,  for  appellant. 

Albert  £.  Clarke  and  H.  J.  Peck,  for  respondent. 

Start,  Ch.  J.  —  The  plaintiff  brought  this  action  against  the 
defendant  to  recover  for  personal  injuries  sustained  by  him  as  its 

X.  See  Note  ON  Assumption  OF  Risk,  in  7  Am.  Nbg.  Rkp.  97-xix. 
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servant,  by  reason  of  its  negligence,  while  he  was  assisting  as  one 
of  a  crew  of  men  in  repairing  a  washout  in  the  roadbed  of  the  Wis- 
consin, Minnesota  &  Pacific  Railroad  Company,  a  railway  then 
operated,  as  plaintiff  claims,  by  the  defendant.  The  defense  was 
that  the  defendant  was  not  operating  the  railway  upon  which  the 
plaintiff  was  injured,  and,  if  it  were,  it  was  not  guilty  of  negligence 
in  the  premises,  but  the  plaintiff  was.  Verdict  for  the  plaintiff  for 
$3,000.  The  defendant  made  an  alternative  motion,  pursuant  to 
Laws  1895,  c.  320,  for  judgment  notwithstanding  the  verdict,  or  for 
a  new  trial.  The  trial  court  granted  the  motion  for  judgment  on 
the  ground  that  the  evidence  failed  to  show  any  negligence  on  the 
part  of  the  defendant,  and  the  plaintiff  appealed  from  the  order. 

We  shall  assume,  for  the  purposes  of  this  appeal,  without  so 
deciding,,  that  the  evidence  was  sufficient  to  justify  a  finding  by  the 
jury  that  the  defendant  was  operating  the  railway  upon  which  the 
plaintiff  was  injured,  and  that  the  relation  of  master  and  servant 
existed  between  the  parties  at  the  time.  The  result  of  our  examina- 
tion of  the  record  is  that  the  order  of  the  trial  court  must  be  affirmed 
for  the  reason  that,  as  a  matter  of  law,  it  must  be  held  that  the  evi- 
dence is  insufficient  to  establish  the  defendant's  negligence  in  the 
premises,  and,  further,  that  the  defendant  assumed  the  risks  inci- 
dent to  the  work  of  repair  in  which  he  was  engaged.  Assuming,  as 
we  must,  the  most  favorable  view  of  the  evidence  for  the  plaintiff, 
it  tends  to  establish  these  facts:  The  plaintiff,  at  the  time  he  was 
injured,  was  thirty-seven  years  of  age,  and  had  been  employed  on 
the  railroad  in  question  as  a  trackman  for  over  four  years,  during 
which  time  he  had  been  accustomed  to  do  section  work  of  all  kinds. 
On  July  6,  1897,  a  culvert  was  washed  out  in  the  roadbed  of  the 
railway  by  a  heavy  rain,  and  three  days  thereafter  a  crew  of  men, 
of  whom  the  plaintiff  was  one,  in  charge  of  the  road  master,  were 
sent  to  repair  the  washout,  which  was  some  ten  feet  high,  fourteen 
feet  wide  at  the  top  and  six  or  eight  feet  wide  at  the  bottom,  with 
sloping  sides.  The  rails  were  in  place  over  the  culvert  with  the  ties 
hanging  to  them,  and  the  men  commenced  to  build  up  a  crib  of  ties 
to  support  the  track.  In  order  to  make  room  for  ties,  it  was  neces- 
sary to  dig  away  the  slope  of  the  banks.  The  plaintiff,  after  so. 
digging  and  carrying  in  ties  for  ten  or  fifteen  minutes,  went  to  the 
work  train,  about  four  blocks  away,  to  get  a  crowbar  with  which  to 
carry  some  heavy  timbers  into  the  culvert.  He  was  gone  some 
fifteen  or  twenty  minutes,  and  on  his  return  the  road  master  called 
to  him  to  hurry  up,  and  carry  in  the  timbers.  While  he  was  stooping 
over  one  of  the  timbers  to  lift  it,  with  his  back  to  the  side  of  the 
culvert,  about  a  cubic  yard  of  earth  from  a  pocket  in  the  bank  fell 
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upon  and  injured  him.  The  sides  of  the  culvert  were  a  mixture  of 
clay,  sand,  and  small  stones,  which  fact  was  known  to  the  plaintifif. 
A  material  change,  as  claimed  by  him  and  his  witnesses,  was  made 
in  the  sides  of  the  culvert  while  he  was  absent  from  the  work,  in 
that  they  were  made  perpendicular.  This  change,  he  says,  he  had 
no  opportunity  to  notice  on  his  return,  because  he  was  hurried  into 
the  culvert  with  the  timber.  Other  than  this  he  assigns  no  reason 
why  he,  an  experienced  trackman,  failed  to  observe  the  alleged 
change  which  had  taken  place  in  the  banks  of  the  culvert  while  he 
was  getting  the  crowbar.  The  road  master  examined  the  banks, 
and  found  no  seams  or  cracks  therein,  and  the  evidence  justifies  the 
conclusion  that  there  were  none.  The  evidence  on  the  part  of  the 
defendant  tended  to  show  that  the  plaintiff  was  absent  from 
the  work  only  a  few  minutes,  during  which  time  no  substantial 
change  was  made  in  the  banks  of  the  culvert,  but,  as  suggested,  the 
plaintiff's  version  must  be  accepted  for  the  purposes  of  this  appeal. 
The  plaintiff  claims  that  the  mere  happening  of  the  accident  is  evi- 
dence of  negligence  on  the  part  of  defendant.  Clearly  it  is  not,  for 
the  general  rule  is  that  negligence  cannot  be  presumed  prima  facie 
from  the  mere  fact  of  an  accident  and  resulting  injury.  It  is  only 
in  exceptional  cases  that  the  maxim  res  ipsa  loquitur  applies  and  the 
happening  of  the  accident  is  presumptive  evidence  of  negligence. 
It  is  only  when  the  structure,  wall,  or  thing  which  causes  the  injury 
is  shown  to  be  under  the  management  of  the  defendant,  and  the 
accident  is  such  as,  in  the  ordinary  course  of  things,  does  not  happen 
if  due  care  is  used,  that  the  happening  of  the  accident  \s  prima  facie 
evidence  of  negligence  on  the  part  of  the  defendant,  i  Shear.  &  R. 
Ncg.,  sees.  57-60.  The  case  of  Ryder  v.  Kinsey,  62  Minn.  85,  64 
N.  W.  Rep.  94,  34  L.  R.  A.  557,  relied  upon  by  plaintiff,  was  a  case 
of  a  building  which  fell,  and  the  case  of  Mulcairns  v.  City  of  Janes- 
ville,  67  Wis.  24,  29  N.  W.  Rep.  565,  also  relied  upon,  was  one  where 
a  wall  built  by  the  city  fell.  The  case  at  bar  is  within  the  general 
rule,  for  natural  banks  of  earth  may,  and  frequently  do,  fall  from 
the  operation  of  natural  laws  without  negligence  on  the  part  of  any 
one.  The  plaintiff's  counsel  seeks  to  distinguish  this  case  from  the 
cases  of  Pederson  v.  City  of  Rushford,  41  Minn.  289,  42  N.  W.  Rep. 
1063;  Swanson  v.  Railway  Co.,  68  Minn.  185,  2  Am.  Neg.  Rep.  578, 
70  N.  W.  Rep.  978,  and  Reiter  v.  Railway  Co.,  72  Minn.  225,  75  N. 
W.  Rep.  219  (i),  known  as  the  **  Gravel-Pit  Cases,"  because  the 
plaintiff  was  not  himself  digging  and  creating  the  excavation  which 
caused  a  portion  of  the  bank  to  fall.     The  cases  are,  however,  la 

I.  See  note  of  Reiter  v,  Winona  &  St.  Peter  R.   R.  Co.,  7a  Minn.  235,  in  7 
Am.  Keg.  Rep.  106. 
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• 

principle,  alike,  and  cannot  be  distinguished  (i).  The  mere  fact  that 
the  plaintiff  ceased  to  work  in  the  culvert  for  a  few  minutes,  more 
or  less,  does  not  distinguish  his  case  from  those  referred  to,  for  the 
fact  remains  that  he  had  the  same  means  of  knowing  the  dangerous 
condition  of  the  banks  as  the  defendant  had.  Again,  he  was  engaged 
in  the  work  of  repairing  and  restoring  to  a  condition  of  safety  the 
place  where  he  was  injured.  In  the  prosecution  of  the  work  he 
commenced  digging  in  the  excavation  made  by  the  flood,  and  putting 
the  ties  in  place  for  the  crib.  As  an  experienced  section  man,  he 
must  have  known  that,  as  the  work  of  restoration  progressed,  the 
condition  of  the  banks  and  the  place  where  he  was  working  would 
constantly  change;  and  the  fact  that  he  was  temporarily  absent  from 
the  work,  and  was  told  to  hurry  on  his  return,  did  not  relieve  him 
from  the  duty  of  using  his  senses  to  note  the  changes  in  the  work, 
which  must  have  been  perfectly  patent.  He  assumed  the  risks 
incident  to  the  work.  There  were  no  latent  dangers  of  which  the 
defendant  had,  or  ought  to  have  had,  notice,  but  of  which  plaintiff 
was  ignorant;  hence  it  is  difficult  to  see  wherein  the  defendant  was 
negligent.  The  case  of  Carlson  v.  Telephone  Exch.  Co.,  63  Minn. 
429,  65  N.  W.  Rep.  914,  relied  upon  by  the  plaintiff,  is  not  in  point. 
In  that  case  the  plaintiff,  without  warning,  was  ordered  from  one 
part  of  the  work  to  another,  where  he  had  not  before  worked,  but 

• 

I.  Switchman  slipping  on  icy  stairway  and  such  was  the  custom  of  himself 
—  Assumption  of  risk.  —  In  Harding  v,  and  other  employees  of  the  defendant. 
Railway  Transfer  Co.  ok  Minneapo-  Ice  formed  and  was  allowed  to  remain 
LIS  (Minnesota^  J^y%  ^Qooj,  83  N.  W.  on  the  steps,  whereby  the  plaintiff  was 
395,  an  action  by  plaintiff,  a  switchman  thrown  down  and  injured  while  in  the 
in  the  employ  of  defendant,  who  was  discharge  of  his  duty.  Held:  "  That 
injured  by  slipping  on  icy  stairway,  the  track  and  steps  were  a  part  of  the 
verdict  for  plaintiff  affirmed,  the  evi-  instrumentalities  of  the  defendant's 
dence  sustaining  the  finding  that  plain-  business,  and  between  it  and  its  em- 
tiff  did  not  assume  the  risk  of  the  ac-  ployees,  who  were  required  to  use  them 
cident.  The  syllabus  by  the  court  in  its  business,  the  latter  had  the  right 
states  the  case  as  follows:  to  treat  them  as  belonging  to  it,  and  it 

'*  The  defendant  operated  a  spur  was  bound  to  use  due  care  to  keep  the 
track  leading  to  a  certain  mill,  for  the  track  and  steps  in  a  safe  condition, 
purpose  of  switching  cars  to  and  from  without  reference  to  the  question  of 
the  mill.  There  were  steps  leading  their  actual  ownership  and  the  primary 
irom  the  platform  of  the  mill  to  a  point  right  to  control  them, 
near  the  track.  The  track  and  steps  '*  That  the  verdict  and  special  find- 
were  owned  and  controlled  by  the  mill  ings  of  the  jury  in  favor  of  the  plaintiff 
company.  It  was  the  duty  of  the  plain-  as  to  the  negligence  of  the  respective 
tiff,  as  defendant's  foreman,  to  super-  parties,  and  the  assumption  of  the 
intend  the  placing  of  the  cars  at  the  risk  of  the  particular  accident  by  the 
mill,  and.  in  order  to  do  so,  it  was  nee-  plaintiff,  are  sustained  by  the  evi* 
essary  for  him  to  stand  on  the  steps;  dence." 
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where  there  was  a  dangerous  crack  in  the  bank,  which  was  known 
to  the  foreman  in  charge  of  the  work,  and  unknown  to  the  plaintiffs 

Order  affirmed. 

Lovely,  J.,  took  no  part. 

WOSIKA  V.  ST.  PAUL  CITY  RAILWAY  COMPANY. 

SHINDELUS  V.  SAME. 

Supreme  Courts  Minnesota^  Jufyy  ipoo. 


STREET  RAILROAD  —  COLLISION  WITH  VEHICLE  — CROSSING  CAR 
TRACK  — CONTRIBUTORY  NEGLIGENCE.  —  i.  The  reciprocal  rela- 
tions of  the  public  and  a  street-railway  company  vary  according  to  cir- 
cumstances and  conditions.  Distinction  made  as  to  their  relative  rights 
and  duties  in  the  populous  and  in  the  sparsely- settled  parts  of  a  city.  Held^ 
that  the  driver  of  a  vehicle  who  drove  upon  a  street-railway  track  in  the 
suburban,  thioly-settled  district  of  a  city,  where  the  public  use  of  the  street 
was  limited,  without  looking  for  approaching  cars,  was  guilty  of  negligence. 

3.  One  who,  under  such  conditions,  is  riding  in  a  rear  seat,  and  who  has  no 
direct  control  over  the  horses  at  the  time,  but  who  is  a  joint  contributor  ta 
the  hire  of  the  team  for  the  occasion,  is  guilty  of  negligence  if  he  does  not 
look  for  approaching  cars  upon  crossing  a  street-car  track. 

3.  Under  the  circumstances  of  this  case,  a  mere  passenger,  who  has  no  control 
over  the  team,  was  not  guilty  of  negligence  in  failing  to  look  out  for  cars, 
when  crossing  the  track  (i). 

4.'  Certain  assignments  of  error  examined,  and  held  to  be  not  sustained. 
Start,  C.  J.   dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Actions  by  Tillie  Wosika,  by  her  guardian  ad  liietn^  and  by  Joseph 
Shindelus,  by  his  guardian  ad  litem ^  against  the  St.  Paul  City  Rail- 
way Company.  Verdict  for  plaintiffs.  From  an  order  denying  a 
motion  for  judgment  or  a  ne«7  trial,  defendant  appeals.  Affirmed 
as  to  plaintiff  Wosika,  and  reversed  as  to  plaintiff  Shindelus. 

I.  Driving  across  street  car  track —  out  first  looking  and  listening  for  ap- 

Collision — Contributory  negligence, —  In  proaching  cars.     The  rule  applied  io 

Riley  v.  Minneapolis  Street  R'y  Co.  this  case,  where  plainiiff  was  driving^ 

(Minnesota,  July,  igooj,  S3  N.  W.  Rep.  a  cutter   and    while   crossing  defend- 

376,  it  was  held  that  as  a  general  rule,  ant's  track  was  struck  by  one  of  its 

it  is  a  question  of  fact  for  the  jury,  to  cars  and  injured,  it  being  held  that  the 

be  determined   from  all  the  circum-  question    of  coatribntory    negligence 

stances  of  each  case,  whether  a  party  was  one  of  fact,  and  not  of  law.    Ver- 

is  guilty  of  negligence  in  attempting  diet  for  defendant  reversed  and  oeir 

to  cross  a  street-railway  track  with-  trial  ordered. 
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MuNN  &  Thygeson,  for  appellant. 

S.  P.  Crosby,  for  respondents. 

Lewis,  J.  —  Defendants  own  and  operate  an  electric  street  car 
line  on  West  Seventh  street  and  its  extension  between  St.  Paul  and 
Ft.  Snelling.  At  a  point  about  three  miles  from  the  business  center 
of  St.  Paul,  plaintiffs  were  riding,  together  with  five  other  young 
men  and  two  other  young  ladies,  in  a  three-seated  vehicle  along 
West  Seventh  street,  on  the  northerly  side  of  the  car  track,  in  a 
westerly  direction.  The  rig  had  been  engaged  for  the  day,  and  all 
of  the  young  men  contributed  for  its  hire.  The  young  women  were 
merely  passengers.  The  track  was  single  from  a  point  four  blocks 
east  of  Otto  avenue,  and  on  past  the  place  mentioned,  to  Ft.  Snell- 
ing. It  was  between  nine  and  ten  o'clock  in  the  evening,  and  the 
night  was  dark.  Having  determined  to  go  no  further  west  than 
Otto  avenue,  the  driver  turned  the  horses  to  the  right,  near  the 
street  gutter,  to  get  room,  then  to  the  left,  and  crossed  the  track 
at  nearly  right  angles,  going  south.  A  west-bound  car  struck  the 
rear  wheel  of  the  wagon,  upset  it,  and  caused  the  injuries  com* 
plained  of.  Otto  avenue  enters  West  Seventh  street  from  a  north* 
westerly  direction,  and  is  opened  up  to,  but  not  across,  West 
Seventh.  The  latter  street  is  level  for  several  blocks  east  and  west 
from  Otto  avenue,  and  a  car  could  be  seen  for  that  distance. 
Defendant  appeals  from  an  order  of  the  trial  court  denying  its 
alternative  motion  for  judgment  or  for  a  new  trial. 

I.  We  find  the  usual  conflict  of  testimony  as  to  the  management 
of  the  car  and  conduct  of  the  parties.  The  charge  of  negligence 
made  against  defendant  is  that  it  ran  the  car  at  a  dangerous  rate  of 
speed  without  warning  or  signaling  its  approach.  The  evidence  for 
plaintiffs  in  this  respect  is  furnished  by  the  occupants  of  the  wagon. 
It  is  mainly  to  the  effect  that  they  were  driving  along  by  the  side  of 
the  track,  the  horses  on  an  ordinary  trot,  the  wagon  or  carriage 
making  but  little  noise;  that  the  car  approached  without  their  hear- 
ing a  bell  or  gong,  or  the  noise  of  the  car,  and  that  when  they  did 
see  the  car  the  horses  were  then  on  the  track,  and  the  car  within  a. 
few  feet,  rapidly  approaching,  striking  the  rear  wheel,  and  pushing 
the  wagon  out  of  the  way;  and  that  the  car  was  not  brought  to  a 
stop  until  it  had  proceeded  from  fifty  to  seventy  feet  further. 
Some  of  the  witnesses  stated  that  they  saw  no  headlight,  and  no 
motorman  in  front.  It  is  true  that  most  of  this  testimony  was  of  a 
negative  character.  The  headlight  might  have  been  burning,  and 
the  motorman  at  bis  post,  and  the  occupants  of  the  wagon  might 
not  have  observed  the  fact  in  their  excitement.  But  the  distance 
traveled  by  the  car  after  the  collision,  the  force  of  the  contact,  and 
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the  contradictory  statements  between  the  plaintiffs'  and  defendant's 
witnesses  as  to  the  light  and  signals,  made  the  question  properly 
one  for  the  jury.  On  the  whole  record,  there  was  evidence  reason- 
ably tending  to  support  the  finding  of  the  jury. 

2.  Plaintiff  Shindelus  occupied  the  same  position  as  the  driver, 
with  reference  to  the  control  of  the  team.  The  hiring  of  the  rig  for 
tne  purposes  of  the  day  was  the  joint  act  of  all  the  young  men.  If 
the  driver  was  negligent  in  crossing  the  track  under  the  circum- 
stances, or  if  Shindelus  himself  was  negligent  in  not  looking  or 
listening,  then  he  cannot  recover.  The  testimony  of  the  driver  was 
that  he  looked  to  see  ff  a  car  was  coming  just  as  he  turned  to  the 
right,  towards  the  gutter,  but  that  he  did  not  look  after  that,  and 
had  no  knowledge  of  the  approach  of  the  car  until  the  horses  were 
on  the  track,  when  he  started  up  the  horses.  Although  the  head- 
light might  have  been  out,  and  the  gong  not  sounded,  the  body  of 
the  car  was  lighted  up;  and,  if  he  had  looked,  he  must  have  seen 
the  car  at  that  distance  before  driving  the  horses  upon  the  track. 
In  thus  attempting  to  cross  the  track  without  further  looking,  the 
driver  was  negligent.  The  testimony  of  plaintiff  Shindelus  was 
that  some  one  spoke  up  and  said  it  was  too  late  to  go  out  further, 
and  that  they  should  turn  around  and  go  home;  that  the  driver 
turned  the  horses  to  the  right,  and  then  to  the  left,  to  cross  the 
track,  in  order  to  turn  around;  that  he  heard  no  car  and  no  signals 
of  any  kind,  and  did  not  look  to  see;  that  he  paid  no  attention,  and 
knew  nothing  about  the  approaching  car  until  it  was  upon  them. 
This  was  negligence  on  his  part.  Respondents  claim  that  neither 
the  driver  nor  plaintiff  was  required  to  look  for  cars  before  crossing 
the  track,  and  they  rely  on  the  case  of  Shea  v.  Railway  Co.,  50 
Minn.  395,  52  N.  W.  Rep.  902,  as  the  leading  authority.  In  that 
case  a  hackman  attempted  to  cross  a  street,  and  only  looked  one 
way  before  driving  over.  He  was  struck  by  a  rapidly  approaching 
car  from  the  other  direction,  and,  had  he  looked  in  that  direction, 
he  would  have  seen  the  car.  It  was  held,  under  the  circumstances 
of  that  case,  not  to  be  negligence  to  fail  to  look  both  ways  as  he 
approached  the  track.  In  the  opinion  the  distinction  is  made 
between  the  relative  rights  of  a  steam  railway  and  the  public  and 
street  railways  and  the  public.  Two  reasons  are  assigned  for  the 
distinction :  First.  Street  cars  are  more  easily  controlled,  and  are 
not  attended  with  the  same  danger  in  their  management.  Second. 
The  steam  railroad  has  a  proprietary  interest  in  and  to  its  right  of 
way,  even  where  the  public  have  an  easement  over  it  for  highway 
purposes,  whereas  a  street  railway  is  not  a  highway;  the  company 
possessing  only  the  right  to  use  the  street  in  common  with  the 
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public  generally.  While  the  primary  rights  of  the  two  classes  of 
railways  are  as  above  stated,  yet  the  relative  duties  of  each  to  the 
public  are  not  necessarily  always  the  same.  In  the  case  of  a  steam 
railway  the  rule  that  the  rights  of  travelers  upon  highways  across 
it  are  subordinated  to  the  interests  of  the  railway  company  grows 
out  of  public  interest  and  necessity.  A  steam  railway  is  for  the 
purpose  of  accomplishing  rapidly  communication  between  places  at 
a  distance  from  each  other.  The  ordinary  rate  of  the  street  car 
would  not  answer  the  purpose.  But  street-car  service  is  to  meet 
the  public  demand  for  transportation  of  a  local  nature,  as  from 
block  to  block,  from  the  business  part  to  the  residence  part  of  the 
city,  or  from  the  city  proper  to  the  suburban  districts,  or  resorts 
in  the  country  adjacent.  In  the  case  of  steam  railways,  the  relative 
degree  of  care  required  from  the  company  and  traveling  public 
varies  according  to  the  nature  of  the  crossing  or  the  peculiar  cir- 
cumstances of  each  case.  So  with  reference  to  street  railways. 
While,  as  a  general  rule,  in  the  populous  part  of  a  city  a  person  in 
crossing  a  street-car  track  in  a  public  street  should  not  be  held  to 
any  greater  degree  of  care  than  the  street-railway  company,  yet 
there  may  be  such  circumstances  and  conditions  as  would  make  it 
necessary  to  modify  the  rule.  In  the  cases  of  Shea  v.  Railway  Co., 
supra;  Watson  v.  Railway  Co.,  53  Minn.  551,  55  N.  W.  Rep.  742; 
and  Kennedy  v.  Railway  Co.,  59  Minn.  45,  60  N.  W.  Rep.  810,  — 
the  rule  was  applied  where  the  accident  took  place  in  populous 
parts  of  the  cities,  and  where  the  streets  were  frequently  traversed. 
Under  such  circumstances  public  necessity  would  require  that  the 
duties  of  the  company  and  the  public  be  reciprocal,  and  it  is  not 
our  intention  to  modify  or  take  from  the  effect  of  the  decisions 
referred  to.  The  car  in  question  was  operating  between  the  city  of 
St.  Paul  and  Ft.  Snelling,  — a  distance  of  several  miles.  The  street 
upon  which  the  track  was  laid  and  the  cars  operated  was  practically 
a  country  road.  To  meet  the  requirements  of  the  public  and  to 
make  the  enterprise  successful,  the  distance  should  be  traveled 
rapidly.  There  was  nothing  to  prevent  this.  Few  teams  and  peo- 
ple, comparatively,  used  the  street;  and  the  defendant  might  prop- 
erly, under  such  conditions,  propel  its  cars  at  a  greater  speed  than 
in  the  city  proper,  and  consequently  with  a  less  degree  of  care, 
relatively  to  the  public.  And,  inasmuch  as  the  public  make  but 
limited  use  of  the  street  at  that  point  for  the  purpose  of  crossing  it, 
there  is  every  reason  why  the  public  interest  and  privilege  should 
be  subordinated  to  the  necessities  of  the  railway  company  in  a  cor- 
responding degree.  Their  rights  and  duties  are  still  relative,  but 
under  different  conditions. 
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3.  As  to  plaintiff  Wosika,  she  was  a  mere  passenger,  sitting  upoi^ 
the  rear  seat,  having  no  control  over  the  team  or  direction  over  the 
driver;  and,  although  she  did  not  look  for  approaching  cars  as  the 
team  turned  upon  the  track,  we  are  inclined  to  the  view  that  under 
the  doctrine  of  Howe  v.  Railway  Co.,  62  Minn,  71,  64  N.  W.  Rep. 
102,  30  L.  R.  A.  684,  the  question  of  her  negligence  was  a  question 
for  the  jury. 

4.  It  was  not  error  to  exclude  the  ordinance  as  to  fast  driving. 
There  was  no  evidence  tending  to  show  that  plaintiffs  drove  upon 
the  track  at  a  rate  in  violation  of  the  ordinance.  If  they  did  travel 
at  a  prohibited  rate  at  some  time  before  attempting  to  cross  the 
track,  such  fact  was  not  the  proximate  cause  of  the  accident. 

5.  Appellant  took  exception  to  the  charge  of  the  court  that  the 
jury  might  consider  whether  there  was  a  headlight  burning  on  the 
car  at  the  time  of  the  accident.  The  court  did  not  single  out  the 
headlight  and  submit  the  question  of  defendant's  negligence  on  that 
one  point.  It  was  a  proper  matter  to  be  considered  in  connection 
with  the  other  facts  to  be  passed  on,  and  the  court  so  instructed 
the  jury,  and  we  find  no  error  from  the  mere  fact  that  the  plaintiff's 
evidence  in  that  respect  was  chiefly  of  a  negative  character. 

6.  The  jury  awarded  plaintiff  Wosika  $200,  and  this,  appellant 
insists,  was  too  much,  and  should  be  reduced.  She  was  violently 
thrown  from  the  wagon,  and  picked  up  in  an  unconscious  condition, 
although  she  soon  recovered,  and  lost  but  little  time  from  her  work. 
We  cannot  say  the  amount  is  excessive. 

Order  affirmed  as  to  plaintiff  Wosika,  and  as  to  plaintiff  Shindelus- 
the  order  is  reversed,  and  a  new  trial  granted. 

Start,  Ch.  J. — I  dissent.  The  attempted  distinction  between 
this  case  and  the  Shea  case,  50  Minn.  395,  52  N.  W.  Rep.  902,  seems- 
to  me  to  be  unsound.  It  would  seem  that  the  necessity  for  a  per- 
son who  is  about  to  cross  a  street-car  track  in  the  central  part  of  a 
city  to  look  both  ways  for  the  approach  of  cars  is  quite  as  impera- 
tive as  it  is  in  the  suburbs.  If  the  question  of  the  negligence  of  an 
injured  party  be  a  question  of  fact  in  the  one  case,  it  ought  to  be 
in  the  other. 
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PETERSON  V.  ST.  LOUIS,  IRON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY. 

Supreme  Court,  Missouri,  Division  No,  2,  June,  igoo. 


PEDESTRIAN  KILLED  BY  TRAIN  WHILE  CROSSING  TRACK— EXCESS- 
IVE SPEED  —  CONTRIBUTORY  NEGLIGENCE.  —  Plainiirs  intestate 
was  struck  and  killed  by  defendant's  train  as  he  was  trying  to  cross  the 
railway  track  at  a  street  crossing,  the  train  being  run  at  a  speed  in  excess 
of  that  allowed  by  the  city  ordinance.  It  was  shown  that  the  train  could 
have  been  seen  approaching  from  a  considerable  distance  on  the  track,  that 
the  persons  in  charge  of  the  train  had  sounded  the  danger  signal  and  the 
whistle  was  blown  just  before  reaching  the  crossing.  Held^  that  the  deceased 
being  guilty  of  contributory  negligence,  plaintiff  could  not  recover  not- 
withstanding that  the  train  was  running  at  a  rate  of  speed  in  excess  of  that 
prescribed  by  the  city  ordinances  (i). 

Appeal  from  St.  Louis  Circuit  Court. 

Action  by  Margaret  Rose  Peterson  against  the  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.     Judgment  affirmed. 

This  is  an  action  by  plaintiff,  the  widow  of  Henry  Peterson, 
deceased,  against  the  defendant,  for  $5,000  damages  for  the  death 
of  her  husband,  which  is  alleged  in  the  petition  to  have  occurred  in 
the  city  of  St.  Louis  on  the  30th  day  ot  November,  1896,  while  he 

I.  Boy  standing  near  track  killed  by  and  had  he  looked  he  could  have  seen 
train — Suction  created  by  train  —  Ex-  that  the  train  was  running  faster  than 
restive  speed,  —  In  Graney  et  ux.  v,  St.  the  prescribed  rate. 
Louis,  Iron  Mountain  and  Southern  The  Graney  case  (known  as  '*  the 
R'y  Co.  (Missouri^  June ,  ^QooJ^  57  S.  Suction  case")  was  before  the  court 
W.  Rep.  276,  an  action  to  recover  dam-  in  February,  iSq7,  and  is  reported  In 
ages  for  death  of  son  who,  while  stand-  i  Am.  Neg.  Rep.  290,  140  Mo.  89,  and 
iagneartrack  was  drawn  by  the  suction  41  S.  W.  Rep.  246.  On  the  former 
created  by  a  rapidly  moving  train  and  trial  judgment  for  plainti£f  was  re- 
killed,  negligence  being  charged  in  versed.  The  second  time  the  case  was 
running  train  at  unlawful  rate  of  tried  there  was  a  verdict  for  defendant, 
speed,  it  was  held  not  error  to  instruct  and  plaintiff's  motion  for  a  new  trial 
that  the  boy  had  no  right  to  presume  being  granted,  defendant  appealed. 
that  the  train  was  running  at  a  less  The  Supreme  Court  reversed  the  judg- 
speed  than  that  prescribed  by  ordi-  ment  and  remanded  the  cause,  with 
nance,  it  being  shown  that  he  was  a  directions  to  the  lower  court  to  enter 
bright  and  Intelligent  boy  of  about  judgment  for  defendant  on  the  verdict 
twelve  years  of  age,  familiar  with  the  (57  S.  W.  Rep.  276). 
operadoo  of  the  trains  in  the  locality, 
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was  walking  along  on  Ivory  street,  by  reason  of  the  negligence  of 
defendant  in  running  its  train  of  cars  over  him  without  ringing  its 
bell,  and  while  running  its  train  at  a  rate  of  speed  in  excess  of  that 
which  is  allowed  by  the  ordinance  of  said  city.  The  answer  was  a 
general  denial  and  a  plea  of  contributory  negligence  on  the  part  of 
the  husband  of  plaintiff.  The  accident  occurred  at  the  point  where 
defendant's  road  crosses  Ivory  street.  At  this  point  Ivory  street 
runs  northeast  and  southwest,  while  defendant's  parallel  railroad 
tracks  run  nearly  east  and  west.  Trains  moving  east  at  this  point 
occupy  the  north  track,  while  trains  moving  west  occupy  the  south 
track.  Just  east  of  Ivory  street  the  Kirkwood  Branch  of  defend- 
ant's road  joins  the  main  line  on  the  south.  After  dark  on  the 
evening  of  November  30,  1896,  plaintiff's  husband  was  going  in  a 
northerly  direction  on  said  street,  and  immediately  after  crossing 
the  tracks  of  the  Kirkwood  Branch  a  freight  train  going  east  passed, 
while  at  the  same  time  a  passenger  train  on  the  main  line  going 
west,  running  at  the  rate  of  about  twenty-five  to  thirty  miles  per 
hour,  came  up.  In  the  meantime  deceased  had  stepped  upon  the 
north  track,  in  front  of  a  passenger  train  going  west,  and  about  the 
time  he  was  to  take  the  last  step  off  of  the  track  he  was  struck  by 
the  engine  of  the  passenger  train  and  killed.  The  whistle  on  the 
passenger  train  had  been  sounded  for  the  crossing  of  Ivory  street 
some  two  or  three  blocks  before  reaching  it.  When  the  engineer 
in  charge  of  the  locomotive  first  saw  deceased  he  was  about  thirty 
feet  from  Ivory  junction  crossing.  He  was  then  crossing  the  track 
in  front  of  the  train  from  the  west  side  or  south  side  onto  the  east 
side.  The  engineer  immediately  put  on  the  brakes,  sounded  the 
danger  signal  three  or  four  times,  and  did  everything  that  he  could 
to  prevent  the  accident.  The  train  ran  about  400  feet  after  the 
accident  before  it  stopped.  The  railroad  track  east  of  Ivory  street 
is  comparatively  straight  for  about  1,^00  feet,  but  just  west  of  this 
street  it  curves  to  the  north.  The  track  is  nearly  about  level  at 
this  crossing.  At  the  time  of  the  accident  the  train  was  running  at 
the  rate  of  thirty  miles  per  hour,  while  by  the  ordinances  of  the 
city  the  maximum  rate  of  speed  of  steam  cars  was  twenty  miles 
per  hour. 

The  court,  at  the  instance  of  plaintiff,  instructed  the  jury  as  fol- 
lows: **  1.  The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  that  Henry  Peterson,  the  husband  of  the  plaintiff, 
was  by  the  defendant's  locomotive  struck  and  killed  while  crossing 
said  defendant's  road  at  or  near  the  crossing  of  Ivory  street,  in  the 
city  of  St.  Louis,  and  that  said  striking  and  killing  were  the  result 
of  and  occasioned  by  the  negligence  or  unskilf  uluess  of  the  servants. 
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engineer,  or  employees  of  the  defendant  conducting  and  managing 
said  locomotive,  they  will  find  for  the  plaintiff  $5,000  in  damages; 
provided,  they  further  believe  that  deceased's  contributory  negli- 
gence, if  any,  did  not  directly  contribute  to  said  injury;  and  the 
burden  of  showing  such  contributory  negligence  on  the  part  of  the 
deceased  is  upon  defendant.*  2.  Although  the  jury  may  believe 
from  the  evidence  that  Peterson  was  negligent  in  crossing  the  rail- 
road track  immediately  in  front  of  an  approaching  train,  still  he  had 
a  right  to  presume  that  defendant  would  obey  the  law,  and  not  run 
its  train  more  than  twenty  miles  per  hour.  3.  The  court  instructs 
the  jury  that  if  you  believe  from  the  evidence  that  Henry  Peterson, 
at  the  time  he  was  killed,  was  the  husband  of  plaintifif,  and  that  said 
suit  was  brought  within  one  year  after  the  death  of  said  Henry 
Peterson;  and  if  you  shall  further  believe  from  the  evidence  that 
the  place  where  said  Henry  Peterson  was  struck  by  defendant's 
train  was  at  or  near  a  public  crossing  of  defendant's  railroad  in  the 
city  of  St.  Louis,  Missouri,  and  that  the  track  was  straight  and  level 
for  a  distance  of,  to  wit,  1,500  feet  from  the  east;  and  if  you  believe 
that  said  Henry  Peterson,  while  crossing  or  attempting  to  cross 
defendant's  said  track,  became  in  imminent  peril  of  being  struck 
by  defendant's  said  train,  and  defendant's  employees  in  charge  of 
said  train  became  aware  of  his  peril  of  being  struck  in  time  to  have 
enabled  them,  by  the  exercise  of  ordinary  care,  to  have  stopped  said 
train,  and  to  have  averted  the  injury  to  deceased;  or  if  you  believe 
from  the  evidence  that  said  en^ployees  in  charge  of  said  train,  by 
the  exercise  of  ordinary  care,  could  have  become  aware  of  his  peril 
in  time  to  have  stopped  said  train,  and  to  have  averted  said  injury 
to  said  deceased ;  and  if  you  believe  that  they  failed  to  exercise  such 
care  and  stop  said  train,  and  that  by  reason  of  said  failure  to  exer- 
cise said  ordinary  care  the  said  train  was  not  stopped,  and  the  said 
Peterson  was  struck  and  killed,  —  then  the  jury  must  find  for  the 
plaintifif,  although  you  may  believe  that  the  deceased,  Henry  Peter- 
son, was  guilty  of  negligence  in  attempting  to  cross  said  track  in 
front  of  the  approaching  train." 

On  behalf  of  defendant  and  over  the  objection  and  exception  of 
plaintifif,  the  court  instructed  the  jury  as  follows:  **  i.  The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that  there 
were  crossing  gates  at  the  sides  of  the  tracks  of  the  Oakhill  Railroad 
where  it  crossed  Ivory  avenue  at  the  time  of  Henry  Peterson's 
injury,  and  that  said  gates  were  down  at  the  time  the  train  by  which 
he  was  struck  was  passing  over  said  street,  then  defendant  had  the 
right  to  run  its  said  train  at  a  speed  of  twenty  miles  per  hour  over 
said  street;  and  if  you  believe  from  the  evidence  that  said  train  was 
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not  running  at  a  greater  rate  of  speed  than  twenty  miles  an  hour 
while  approaching  and  crossing  said  street,  your  verdict  will  be  for 
the  defendant.  2.  The  court  instructs  the  jury  that,  although  they 
may  believe  from  the  evidence  that  the  death  of  Henry  Peterson 
was  caused  by  defendant's  negligence,  yet  if  you  further  believe 
from  the  evidence  that  said  Henry  Peferson  was  guilty  of  negligence 
in  going  upon  or  walking  upon  defendant's  track  in  the  way  he  did, 
your  verdict  will  be  for  the  defendant.  3.  The  court  instructs  the 
jury  that,  although  they  may  believe  from  the  evidence  that  the 
train  by  which  Henry  Peterson  was  struck  was  running  at  an  unlaw- 
ful speed  at  the  time  he  was  struck,  yet  if  you  further  believe  from 
the  evidence  that  said  Henry  Peterson  could,  by  looking  or  listen- 
ing, have  seen  or  heard  the  approach  of  the  train  before  stepping  or 
while  walking  on  defendant's  track,  in  time  to  have  avoided  contact 
therewith,  and  did  not  do  so,  your  verdict  will  be  for  the  defendant. 
4.  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  death  of  Henry  Peterson  was  the  result  of  mere 
accident  or  casualty,  and  not  of  negligence  on  defendant's  part, 
your  verdict  will  be  for  the  defendant.  5.  The  court  instructs  the 
jury  that  it  is  the  duty  of  a  person  who  is  about  to  step  upon  a  rail- 
road track  to  look  and  listen  for  approaching  trains  in  both  direc- 
tions, and  if  you  believe  from  the  evidence  that  at  the  time  Henry 
Peterson  stepped  upon  the  track  on  which  he  was  struck  he  could, 
by  looking,  have  seen,  or,  by  listening,  have  heard,  the  approach  of 
the  engine  by  which  he  was  struck,  and  avoided  a  contact  therewith, 
but  did  not  so  look  and  listen,  and  was  killed  in  consequence  thereof, 
your  verdict  will  be  for  the  defendant.  6.  By  mentioning  the 
*  burden  of  proof '  and  *  preponderance  of  evidence  *  the  court 
intends  no  reference  to  the  number  of  witnesses  testifying  concern- 
ing any  fact,  or  upon  any  issue  in  the  case,  but  simply  by  way  of 
briefly  expressing  the  rule  of  law,  which  is  that,  unless  the  evidence 
(as  to  such  issue)  appears,  in  your  judgment,  to  preponderate,  in 
respect  of  its  credibility,  in  favor  of  the  party  to  this  action  on 
whom  the  burden  of  proof  (as  to  such  issue)  rests,  then  you  should 
find  against  such  party  on  said  issue.*' 

Under  the  evidence  and  instructions  of  the  court,  the  jury  returned 
a  verdict  for  defendant,  and,  after  unsuccessful  motion  to  set  the 
same  aside  and  for  a  new  trial,  plaintifif  appeals. 

H.  M.  Pollard,  for  appellant. 

Martin  L.  Clardy  and  Henry  G.  Herbel,  for  respondent. 

Burgess,  J.  (after  stating  the  facts).  —  The  errors  assigned  are 
the  refusal  of  instructions  asked  by  plaintifif,  in  compelling  plaintiff 
to  modify  her  instructions  numbered  i  and  2,  in  giving  instructions 
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on  the  part  of  defendant,  and  in  giving  conflicting  instructions. 
From  the  view  we  take  of  this  case,  we  are  of  the  opinion  that  it 
would  serve  no  useful  purpose,  and  be  entirely  unnecessary,  to  pass 
upon  either  of  these  questions;  for,  whatever  might  be  our  opinion 
with  respect  thereto,  there  is  no  escape  from  the  conclusion  that 
deceased  was  guilty  of  such  gross  and  inexcusable  negligence  in 
going  upon  the  railroad  track  in  front  of  the  train  at  the  time  and 
under  the  circumstances  as  to  preclude  a  recovery  on  account  of 
his  death.  While  the  law  permits  a  recovery  against  a  railway  com- 
pany by  a  person  who  sustains  injury  by  reason  of  the  negligence 
and  mismanagement  of  its  train  of  cars,  it  is  only  when  the  injured 
party  is  not  guilty  of  negligence  contributing  directly  to  his  own 
injury  that  a  recovery  for  damages  is  permitted.  Upon  this  qoes* 
tion  plaintiff's  counsel,  in  his  brief,  says:  "There  can't  be  any 
question  in  the  mind  of  any  human  being  that  it  was  negligent  for 
Peterson  to  go  on  the  track.  The  result  proved  it  beyond  a  perad- 
venture.*'  But  it  is  insisted  that,  notwithstanding  his  negligence, 
if  the  train  was  running  at  a  rate  of  speed  in  excess  of  that  pre- 
scribed by  the  ordinances  of  the  city,  and,  but  for  that  fact,  defend- 
ant's agents  and  servants  in  charge  of  the  train  could  have  stopped 
it  in  time  to  have  averted  the  injury  after  they  saw  deceased  upon 
the  track,  it  was  their  duty  to  do  so,  and  that  this  was  a  question 
for  the  jury.  But  there  was  no  evidence  to  justify  a  recovery  upon 
this  theory  of  the  case.  In  fact,  the  evidence  was  all  the  other  way, 
and  showed  that  after  those  in  charge  of  the  train  saw  deceased  on 
the  track  they  did  everything  in  their  power  to  stop  the  train  and 
prevent  the  injury,  but  that  it  was  impossible  to  do  so.  That  they 
sounded  the  danger  signal,  and  put  on  the  brakes,  and  had  just 
before  that  sounded  the  whistle  for  the  crossing,  was  clearly  proven. 
The  engine  was  within  thirty  feet  of  deceased  when  the  engineer 
saw  him  on  the  track,  and  the  evidence  showed  that  it  was  impos- 
sible to  have  stopped  or  checked  the  train,  even  if  it  had  been 
running  at  the  rate  of  speed  fixed  by  ordinance,  in  time  to  have 
prevented  the  injury.  It  is  evident  that  if  deceased  had  been  look- 
ing he  could  have  seen  the  approaching  train,  and  it  has  always  been 
held  by  this  court  that  it  is  the  duty  of  a  person  crossing  a  railroad 
track  to  look  and  listen  for  trains  in  order  to  avoid  injury  to  himself, 
and,  if  he  fail  to  do  so,  and  is  injured  in  consequence  thereof,  he  is 
gailty  of  contributory  negligence.  Boyd  v.  Railway  Co.,  105  Mo. 
371,  16  S.  W.  Rep.  909.  In  Watson  v.  Railway  Co.,  133  Mo.  246, 
34  S.  W.  Rep.  573,  it  was  held  that  one  who  knowingly  crosses  a 
railroad  track  in  such  close  proximity  to  a  moving  car  as  to  be 

struck  before  he  can  cross  cannot,  because  of  his  contributory 
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negligence,  recover  for  injuries  by  him  received.     Maxey  v.  Railway 
Co.,  113  Mo.  I,  20  S.  W.  Rep.  654.     The  judgment  was  manifestly 
for  the  right  party,  and  should  be  affirmed. 
Gantt,  p.  J.,  and  Sherwood,  J.,  concur. 


ANDERSON  v.  JERSEY  CITY  ELECTRIC  LIGHT 

COMPANY  (I). 

Court  of  Errors  and  Appeals^  New  Jersey^  J^^^  igoo. 


CONTRACT  WITH  ELECTRIC  WIRE  — CONTRIBUTORY  NEGLIGENCE. 
—  A  person  who,  solely  for  the  purpose  of  demonstrating  to  his  companion 
the  correctness  of  his  judgment  that  an  electric  light  wire  is  properly  insu- 
lated, and  therefore  harmless,  deliberately  touches  it  with  his  hand,  has 
no  claim  against  the  owner  of  the  wire  to  be  compensated  for  injuries 
resulting  from  such  act  (2). 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  John  Anderson  against  the  Jersey  City  Electric  Light 
Company.  From  judgment  for  defendant,  plaintiff  brings  error. 
Judgment  affirmed, 

1.  See  decision  of  the  Supreme  Court  caused  by  the  negligence  of  defendant 
in  same  caee  reported  in  6  Am.  Neg.  company.  Judgment  for  defendant  re> 
Rep.  314.  versed  and  new  trial  awarded. 

Lineman  killed  by  electric  wire  —  As 

2.  Fire  caused  by  electric  wire — Com-  sumption  of  risk. — In  Chisholm  v.  New 
pany  purchasing  plant  of  another  com-  England  Telrphonb  and  Telegraph 
pany  —  Implied  contract,  —  In  Waller  Company  (Massctchusetts^  May^  iQOo)^ 
V,  Leavenworth  Light  and  Heating  57  N.  E.  Rep.  383,  where  platntifif's  in- 
Co.  (Kansas  Appeals^  Northern  Dept,^  testate,  an  electric  lineman  in  defend- 
-ff.  Z>.,/««^, /^ooy/,  61  Pac.  Rep.  327,  it  ant's  employ,  while  working  under 
was  held  that  where  one  electric  light  charge  of  a  foreman,  was  killed  by 
company  purchases  the  plant  of  an-  reason  of  his  feet  coming  in  contact 
other  company  and  continues  its  busi-  with  live  electric  wires,  it  was  held 
ness,  it  impliedly  contracts  with  its  that  direction  of  verdict  for  defendant 
customers  and  the  public  that  it  will  was  proper,  as  the  danger  of  an  imper- 
use  such  appliances  and  care  as  are  fectly  insulated  wire  was  obvious,  and 
Icnown  to  the  business  to  protect  them  the  deceased  assumed  the  risk  by  en- 
from  harm,  and  it  is  liable  to  any  one  tertng  upon  his  employment. 

who  suffers  damage  for  its  failure  so  See  also  Brown  v.  Edison  Electric 

to  do,  and  under  the  pleadings  in  this  Illuminating  Co.  f  Maryland,  January^ 

case,    this   question    was    sufficiently  rqooj^  7  Am.   Neg.   Rep.  253,  and  the 

raised.     In  this  case   plaintiff  sued  to  notes  of  cases  thereto,  relating  to  ac-^ 

recover  damages  by  reason  of  a  fire  cidents  caused  by  electric  light  wires,. 
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Joseph  Anderson,  for  plaintiff  in  error. 

Flavel  McGee,  for  defendant  in  error. 

GuMMERE,  J.  —  The  plaintiff,  -a  tinsmith,  was  employed  by  the 
Cartaret  Club  of  Jersey  City  to  repair  a  leak  in  the  roof  of  the  toilet 
room  to  its  club  house,  the  roof  being  at  the  bottom  of  the  light 
shaft  which  was  constructed  in  the  building.  One  of  the  sides  of 
this  light  shaft  was  open  to  the  air.  Certain  of  the  electric  wires 
of  the  defendant  company  ran  across  the  light  shaft  a  little  more 
than  six  feet  above  the  roof  of  the  toilet  room.  There  was  also 
employed  upon  the  roof  of  this  toilet  room  at  the  same  time  with 
the  plaintiff  one  Loringe,  a  carpenter,  who  was  doing  other  repair 
work  in  the  light  shaft.  Loringe  observed  that  the  electric  wires 
hung  near  the  place  where  his  work  required  him  to  be,  and,  fearing 
lest  he  should  come  in  contact  with  them,  and  receive  injury,  insisted 
that  two  ladders  should  be  put  up,  and  a  plank  laid  across  them,  so 
that  he  might  stand  upon  it,  and  thus  be  saved  from  the  danger  of 
touching  the  wires.  The  plaintiff  assured  Loringe  that  the  wires 
were  insulated,  and  therefore  harmless;  but  nevertheless  yielded  to 
his  demand,  and  arranged  the  scaffold  as  he  desired.  After  this 
had  been  done,  and  solely  for  the  purpose  of  showing  Loringe  that 
his  fear  was  groundless,  the  plaintiff  reached  up  and  placed  his  hand 
upon  one  of  the  wires.  It  turned  out  not  to  be  thoroughly  insulated 
at  the  point  where  he  touched  it,  and  he  received  a  severe  shock, 
which  seriously  injured  him.  In  an  action  brought  by  him  against 
the  company  to  recover  for  such  injuries,  a  nonsuit  was  directed  on 
the  ground  of  contributory  negligence;  and  this  he  now  alleges  was 
error. 

We  find  nothing  in  the  facts  which  would  justify  us  in  reversing 
the  action  of  the  trial  court.  Instead  of  receiving  his  injuries,  as 
he  alleges  in  his  declaration,  by  unwittingly,  but  without  any  fault 
or  lack  of  care  on  his  part,  coming  in  contact  with  this  wire  while 
engaged  at  his  work  (Anderson  v,  Jersey  City  Electric  Light  Co., 
6  Am.  Neg.  Rep.  314,  43  Atl.  Rep.  654),  they  are  the  result  of  his 
deliberately  touching  this  wire,  not  in  the  performance  of  the  work 
about  which  he  was  employed,  but  simply  for  the  purpose  of  demon- 
strating the  correctness  of  his  judgment  as  to  its  harmlessness.  He 
knew  that  the  wire  might  be  dangerous  if  the  insulation  was  not 
perfect,  and  having  voluntarily  assumed  the  risk  of  injury  in  order 
to  vindicate  the  soundness  of  his  judgment,  he  has  no  one  but  him- 
self to  blame  for  the  consequence  which  followed. 

The  judgment  under  review  should  be  affirmed. 
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SEBECK  V.  PLATTDEUTSCHE  VOLKFEST 

VEREIN. 

Court  of  Errors  and  Appeals^  New  Jersey^  /»«^,  JQOO. 


EXHIBITION  OF  FIREWORKS— DEGREE  OF  CARE— PERSON  INJURED 
BY  BOMB.  —  The  otvner  of  a  private  park,  who  invites  the  public  to  it  for 
the  purpose  of  looking  on  at  an  exhibition  of  fireworks,  is  not  relieved  from 
all  responsibility  for  the  safety  of  his  guests  by  reason  of  the  fact  that  the 
exhibition  is  to  be  given,  not  by  himself,  but  by  an  independent  contractor. 
He  is  bound  to  use  reasonable  care  to  provide  them  with  a  safe  place  from 
which  to  view  the  exhibition.  He  is  further  bound,  in  making  his  con- 
tract, to  use  care  to  select  a  skilful  and  competent  person  to  give  the  exhi- 
bition. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  John  Sebeck  against  the  Plattdeutsche  Volkfest  Verein. 
From  judgment  for  defendant,  plaintiff  brings  error.  Judgment 
affirmed, 

John  I.  Weller,  for  plaintiff  in  error. 

Charles  L.  Carrick  and  Rudolph  F.  Rabb,  for  defendant  in 
error. 

Gummere,  J.  —  On  August  21,  1898,  the  defendant  held  a  festival 
at  its  Scheut2en  Park,  in  Hudson  county,  to  which'  the  attendance 
of  the  public  was  invited,  an  admission  fee  of  twenty-five  cents 
being  charged  to  each  person  who  attended.  Among  other  attrac- 
tions, an  exhibition  of  fireworks  was  given  in  the  evening  by  one 
Gerhardt,  a  manufacturer  of  fireworks,  under  a  contract  with  the 
defendant,  by  which  the  providing  of  the  fireworks -and  the  con- 
ducting of  the  exhibition  was  left  entirely  in  his  hands.  The  plain- 
tiff, who  was  present  as  a  spectator,  having  paid  the  required  admis- 
sion fee,  was  watching  this  exhibition,  and  while  he  was  doing  so  a 
bomb  exploded  in  a  sheet-iron  mortar  in  which  it  had  been  placed 
for  the  purpose  of  throwing  it  into  the  air.  The  explosion  caused 
the  mortar  to  burst,  and  one  of  the  flying  fragments  struck  the 
plaintiff  in  the  neck,  injuring  him  quite  severely,  and  another  struck 
him  on  the  hand.  At  the  time  of  the  accident  the  plaintiff  was 
standing  in  the  middle  of  a  crowd,  and  about  xoo  feet  away  from  the 
place  where  the  bomb  exploded.  No  rope  or  other  barrier  was 
stretched  around  that  part  of  the  grounds  where  the  fireworks  were 
being  exploded,  for  the  purpose  of  keeping  the  crowd  back  a  safe 
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distance;  but  the  members  of  the  defendant's  amusement  com- 
mittee, in  co-operation  with  the  police,  who  were  upon  the  grounds 
were  stationed  about  or  around  the  place  for  the  purpose  of  keeping 
the  crowd  back.  The  plaintiff,  having  sued  to  recover  for  the  inju- 
ries received  by  him,  was  nonsuited  by  the  trial  court,  and  now 
seeks  to  have  that  judgment  set  aside.  The  grounds  upon  which 
the  nonsuit  was  directed  were  that  the  defendant  was  not  liable 
because  the  exhibition  of  fireworks  was  not  given  by  it^  but  by  an 
independent  contractor,  and,  further,  because,  even  if  the  defend- 
ant was  chargeable  with  the  duty  of  seeing  that  due  care  for  the 
safety  of  spectators  was  used  while  the  display  was  in  progress, 
there  was  nothing  in  the  evidence  which  will  support  the  conclusion 
that  it  had  not  fully  performed  that  duty. 

We  cannot  yield  to  the  view  that  the  defendant  was  entirely 
relieved  from  responsibility  for  the  safety  of  the  persons  in  attend- 
ance upon  its  festival  because  this  exhibition  was  given  by  an  inde- 
pendent contractor.  Having  invited  the  public  to  its  park,  it  was 
chargeable  with  the  duty  of  using  reasonable  care  to  see  that  the 
premises  were  kept  in  a  safe  condition  for  the  use  of  its  guests;  and 
if  the  exhibition,  although  given  by  an  independent  contractor,  wa& 
of  a  character  to  jeopardize  the  safety  of  those  who  were  present 
on  the  defendant's  invitation,  the  duty  was  cast  upon  the  latter  of 
taking  due  precautions  to  guard  against  injury.  We,  however,  have 
been  able  to  find  nothing  in  the  evidence  which  will  justify  the  con- 
clusion that  the  injuries  of  the  plaintiff  resulted  from  the  failure  of 
the  defendant  to  properly  perform  any  duty  which  it  owed  to  him 
for  his  protection.  The  plaintiff  insists  that  it  was  the  duty  of  the 
defendant  to  have  erected  a  barrier  around  the  place  where  the 
fireworks  were  being  set  off,  and  that  it  was  the  failure  to  perform 
this  duty  which  made  the  accident  to  the  plaintiff  possible.  If  by 
a  "barrier"  the  plaintiff  means  an  obstruction  which  would  have 
prevented  spectators  from  approaching  dangerously  near  to  the 
place  where  the  fireworks  were  being  set  off,  the  erection  of  such  a 
barrier  at  a  distance  of  not  less  than  thirty  yards  away  would  have 
amply  discharged  the  defendant's  duty  in  that  regard,  so  far  as 
anything  in  the  case  shows.  But  the  absence  of  such  a  barrier  had 
nothing  to  do  with  the  bringing  about  of  the  accident  to  the  plain- 
tiff, for,  as  has  already  been  stated,  he  was  more  than  thirty  yards 
away  from  the  exploding  bomb  at  the  time  of  his  injury.  If,  on  the 
other  hand,  the  plaintiff  means  by  a  "barrier"  something  which 
would  have  acted  as  a  shield  to  protect  spectators  from  danger 
resulting  from  the  premature  explosion  of  fireworks,  or  from  their 
being  sent  off  in  the  wrong  direction,  no  such  duty  was  cast  upon 
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the  defendant.  By  erecting  such  a  barrier  it  would  have  destroyed 
the  very  object  of  the  exhibition;  for  a  barrier  of  that  kind,  in  order 
to  afford  perfect  protection,  would  necessarily  interfere  with  the 
view,  of  those  present,  of  all  fireworks  which  were  not  thrown  into 
the  air.  Dangers  which  result  to  the  spectators,  at  an  exhibition 
of  the  kind  given  by  Gerhardt,  from  the  absence  of  such  a  safeguard, 
must,  in  the  very  nature  of  things,  be  assumed  by  them.  That  the 
premature  explosion  of  the  bomb  in  question  resulted  either  from 
carelessness  in  its  construction  or  in  setting  it  off  can  fairly  be  pre- 
sumed from  the  testimony,  but  for  such  carelessness  the  defendant 
is  not  responsible.  Its  duty  in  that  regard  was  limited  to  the  use 
of  reasonable  care  in  selecting  as  the  person  with  whom  to  make  its 
contract  one  who  is  skilled  in  the  manufacturing  of  fireworks  and 
conducting  exhibitions  thereof,  and  the  evidence  clearly  shows  that 
it  fully  discharged  this  duty  in  the  selection  of  Gerhardt.  Assum- 
ing that  the  accident  resulted  from  such  carelessness  as  has  been 
recited,  the  blame  for  it  attaches,  not  to  defendant,  but  to  Gerhardt. 

The  plaintiff  contends  that  the  discharge  of  fireworks  at  the 
defendant's  park  was  in  violation  of  section  two  of  **  An  act  to  pre- 
vent the  vending,  burning,  or  exploding  of  fire-crackers,  squibs, 
turpentine  balls,  or  fire  serpents  "  (Gen.  St.  p.  1478),  which  makes 
it  unlawful  to  burn,  explode,  or  throw  any  of  the  articles  enumerated. 
It  is  enough  to  say  that,  even  if  it  be  admitted  that  this  statute 
prohibits  the  aces  specified,  as  well  upon  private  property  as  in 
public  places,  which  is  at  least  doubtful,  the  particular  kind  of  fire- 
work which  produced  the  plaintiff's  injury  is  not  embraced  in,  and 
its  setting  off  is  not  prohibited  by,  the  statute  appealed  to. 

The  judgment  under  review  is  affirmed. 


BIEN  V.  UNGER  ET  al. 

Court  of  Errors  and  Appeals^  New  Jersey^  J^f^y  igoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  INJURED  BY  MACHINERY  — 
BURDEN  OF  PROOF.  —  i.  la  an  action  for  negligence,  the  right  of  the 
defendant  to  have  his  plaintiff  bear  the  burden  of  proving  the  charge  made 
in  the  declaration  is  a  substantial  one,  which  burden  may  be  borne  either 
by  proof  of  some  negligent  act,  or  by  proof  of  circumstances  from  which 
the  defendant's  want  of  due  care  is  a  legitimate  inference.  Where  neither 
sort  of  proof  is  forthcoming,  the   plaintiff  should  be  nonsuited. 

Qtuere,  whether,  as  a  matter  of  practice,  the  trial  court  may  hold  the  modon  to 
nonsuit  undl  the  close  of  the  defendant's  case? 
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2.  Res  ipsa  loquitur  applied  to  the  testimony,  and  distinguished  from  the  prac- 

tice motion  above  mentioned. 

3.  In  order  to  charge  a  master  with  negligence  in  permitting  the  use  by  his  serv- 

ant of  a  particular  machine,  upon  proof  of  its  tendency  to  behave  in  an 
unaccountable  and  dangerous  fashion,  something  in  the  nature  of  scienter 
must  be  proved  or  be  fairly  inferable  from  the  testimony,  and  the  history 
ascribed  to  the  machine  roust  be  such  as  could  reasonably  be  deemed  to  be 
either  a  forerunner  or  a  warning  of  the  accident  that  actually  happened. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Joseph  Bien  against  Herman  Unger  and  others.  From 
judgment  for  plaintiff,  defendants  bring  error.     Judgment  reversed. 

Samuel  Kalisch,  for  plaintiffs  in  error. 

Edward  M.  Colie,  for  defendant  in  error. 

Garrison,  J.  — The  plaintiff  recovered  a  judgment  for  damages 
received  while  operating  a  machine  furnished  him  by  the  defend- 
ants. The  relation  between  the  parties  was  that  of  master  and  serv- 
ant. The  declaration  after  stating  that  it  was  the  duty  of  the 
master  to  use  due  care  to  provide  a  safe  machine  and  to  keep  it  in 
a  safe  condition,  alleged  that  he  negligently  let  it  "be  and  remain  " 
out  of  order,  by  reason  of  which  the  plaintiff  was  injured. 

The  alleged  vice  in  the  operation  of  the  machine  was  that  a  trip 
hammer  that  should  have  remained  suspended  above  a  die  until 
released  by  pressure  upon  a  treadle  descended  without  apparent 
cause,  crushing  the  hand  of  the  plaintiff  while  he  was  in  the  act  of 
feeding  metal  to  the  die.  Why  the  hammer  so  descended  did  not 
appear  in  the  case  The  testimony  as  to  facts  does  not  suggest  any 
explanation  that  accounts  for  it,  while  the  explanation  put  forward 
to  account  for  it  wholly  lacks  any  facts  to  support  it. 

With  respect  to  this  accident  nothing  is  proved  excepting  that  it 
happened,  and,  if  it  happened  without  interference  with  the  treadle, 
no  hypothesis  whatsoever  has  been  advanced  to  account  for  it  that 
has  the  slightest  foundation  in  the  testimony.  Now,  the  issue 
tendered  by  the  narr.  placed  upon  the  plaintiff  the  burden  of  prov- 
ing something  by  preponderance  of  proof  —  something  that  was,  to 
say  the  least,  more  consistent  with  the  negligence  of  the  defendants 
than  it  was  with  their  innocence. 

This  right  of  the  defendant  to  have  his  plaintiff  bear  the  burden 
of  the  affirmative  is  a  substantial  one,  and  not  a  mere  matter  of 
form.  McGilvery  v.  Newark  Electric  Light  and  Power  Co.,  62  N. 
J.  L.  451,  7  Am.  Neg.  Rep.  92,  44  Atl.  Rep.  637  (i). 

This  burden  may  be  borne  by  direct  proof  of  some  negligent  act, 

I.  See  also  former  decision  in  5  Am.  Neg.  Rkp.  187. 
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or  by  the  proof  of  circumstances  from  which  the  defendant's  want 
of  due  care  is  a  legitimate  inference. 

In  the  present  case  it  is  not  pretended  that  there  was  any  direct 
proof  of  negligence.  Indeed,  it  cannot  be  seriously  contended  that 
at  the  close  of  the  case  any  one  could  say  what  caused  the  machine 
to  act  as  it  is  said  to  have  done,  still  less  to  indicate  what  part  of  it 
was  defective  or  out  of  order,  or  whether  any  part  of  it  was.  An 
occurrence  that  remains  unaccounted  for  after  the  extraordinary 
scrutiny  to  which  this  one  has  been  subjected  cannot,  with  any 
show  of  reason,  be  said  to  have  been  discoverable  by  the  exercise 
of  ordinary  care. 

At  one  time  it  seemed  to  me  that  this  judgment  might  be  sus> 
tained  upon  the  ground  that  the  history  of  this  particular  machine 
for  such  erratic  and  dangerous  behavior  was  such  that  it  was  a  ques- 
tion whether  it  was  not  negligence  for  the  master,  knowing  this 
history,  to  permit  the  plaintiff  to  use  it.  This  charge  is  fairly  within 
the  lines  of  the  declaration,  and  was  one  of  the  grounds  upon  which 
the  jury  was  instructed  that  the  plaintiff  might  recover.  The 
proposition  of  law  is  unassailable,  but,  after  repeated  readings  of 
the  testimony,  I  have  not  found  any  proof  that  this  machine  had  ever 
before  so  acted  that  its  behavior  upon  the  occasion  when  the  plain- 
tiff was  injured  should  or  could  have  been  anticipated. 

It  is  true,  and  not  controverted,  that  there  were  prior  occasions 
upon  which  the  hammer  had  descended  when  it  should  not  have  done 
so;  but  in  every  such  instance  it  is  also  true,  and  not  controverted, 
that  the  vice  in  its  operation  was  due  to  some  obvious  mechanical 
disorder,  by  reason  of  which  some  part  broke  away  from  the  rest, 
or  became  jammed,  or  worked  loose  and  remained  so  until  relieved 
by  readjustment  or  repair.  One  witness  only  (Charles  Biel)  testi- 
fied in  chief  that  when  this  machine  was  out  of  order  two  years 
before  the  "  hamiher  would  go  up  and  down,"  but  upon  cross- 
examination  he  specifically  explained  that  the  trouble  to  which  he 
had  then  referred  was  that  the  hammer  would  come  down  near  the 
die,  or  even  touching  it,  and  stay  there  until  it  was  pushed  up  again 
to  its  place  by  the  operator.  Now,  the  slightest  acquaintance  with 
the  mechanism  of  this  machine  makes  it  clear  that  this  occurrence 
had  nothing  in  common  with  the  one  described  by  the  plaintiff,  and 
could  in  no  sense  be  either  a  forerunner  or  a  warning  of  subsequent 
behavior  so  radically  different. 

To  charge  the  master  with  negligence  in  permitting  the  use  of  this 
machine  because  of  its  unaccountable  tendency  to  behave  in  a 
dangerous  fashion,  something  in  the  nature  of  scienter  must  be 
proved,  or,  at  least,  be  fairly  inferable  from  the  testimony.     Unless 
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this  be  done,  there  is  no  particular  in  which  negligence  has  been 
shown  by  the  greater  weight  even  of  probability.  There  is  no  such 
thing  as  '*  negligence  at  large." 

This  is  not  one  of  those  cases  in  which  the  plaintiff,  in  default  of 
proof  of  the  particular  in  which  the  defendants  were  negligent,  may 
point  to  the  occurrence  by  which  he  was  injured,  and  say  that  this, 
of  itself,  made  the  probability  that  the  defendants  had  acted  care- 
lessly of  greater  weight  than  the  presumption  that  they  had  not, 
which  is  the  doctrine  called  "  res  ipsa  loquitur.** 

In  the  present  case  "  res  ipsa^**  viz.,  the  behavior  of  the  machine 
as  described  by  the  plaintiff,  does  not,  with  any  greater  weight  of 
probability,  suggest  negligent  conduct  attributable  to  the  defend- 
ants than  it  does  mechanical  errancy  unknown  to  them.  Upon  the 
whole,  the  probabilities  are  the  other  way.  My  conclusion,  there- 
fore, is  that  when  the  motion  for  a  nonsuit  was  made  a  prima  facie 
case  had  not  been  presented  by  the  plaintiff,  and  that  the  motion 
should  have  been  granted,  unless  the  trial  judge,  in  the  exercise  of 
a  sound  discretion,  did  right  to  reserve  his  ruling  until  the  close 
of  the  defendant's  testimony.  By  force  of  this  practice,  which  is 
alluded  to  in  the  opinion  of  this  court  in  Bahr  v.  Lombard,  53  N.  J. 
Law,  233,  21  Atl.  Rep.  190,  23  Atl.  Rep.  167,  and  there  said  to  be 
unsettled,  a  trial  court  may  refuse  to  grant  a  nonsuit  at  the  close  of 
the  plaintiff's  testimony,  not  because  the  plaintiff  has  made  out  a 
prima  facie  case,  but  because  he  has  "  presented  a  case  in  which  all 
of  the  relevant  facts  were  so  exclusively  within  the  knowledge  and 
control  of  the  defendants  that  the  law  imposed  upon  them  the  duty 
of  offering  explanatory  testimony."  Bahr  v.  Lombard,  53  N.  J. 
Law,  233,  21  Atl.  Rep.  190,  23  Atl.  Rep.  167. 

This  mere  practice  motion  should  not  be  confounded,  as  it  some- 
times is,  with  the  doctrine  of  **  res  ipsa  loquitur y*  from  the  fact  that 
the  same  phrase  has  unfortunately,  and  as  I  think  inaptly,  been 
applied  to  it.  Although  the  propriety  of  the  practice  is  not  within 
the  lines  of  this  decision,  I  think  it  is  well,  in  view  of  the  language 
cited  in  our  Supreme  Court  from  other  jurisdictions,  to  guard  at  this 
time  against  even  a  seeming  acquiescence  in  the  confusion  of  "  res 
ipsa  loquitur  "  with  this  mere  practice  motion,  for  which  "  reus  ipsa 
dicat "  (let  the  defendant  himself  tell)  would  be  an  apt  term.  Newark 
Electric  Light  and  Power  Co.  v.  Ruddy,  62  N.  J.  Law,  505,  5  Am. 
Neg.  Rep.  402,  41  Atl.  Rep.  712. 

'*  Res  ipsa  loquitur**  imports  that  the  plaintiff  has  made  out  a 
prima  fcuie  case  without  any  direct  proof  of  actionable  negligence; 
"  reus  ipsa  dicat "  would  mean  that  the  motion  to  nonsuit  the  plain- 
tiff would  not  be  disposed  of  until  the  close  of  the  defendant's  case. 
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An  illustration  of  the  sort  of  citation  deprecated  will  be  found  in 
Clarke  v.  Railroad  Co.,  9  App.  Div.  51,  41  N.  Y.  Supp.  78,  6  Am. 
Electrical  Cas.  234,  cited  in  Newark  Electric  Light  and  Power  Co. 
V.  Ruddy,  62  N.  J.  Law,  509,  5  Am.  Neg.  Rep.  402,  41  Atl.  Rep. 
714:  **  The  rule  is  one  that  relates  merely  to  negligence /r//»a/a«>, 
and  it  is  available  without  excluding  all  other  possibilities.  ♦  *  * 
The  doctrine  of  res  ipsa  loquitur  simply  calls  upon  the  defendant, 
after  proof  of  the  accident,  to  give  such  evidence  as  will  exonerate 
him,  if  any  there  be,  and  relieves  the  plaintiff  from  the  burden  of 
proving  the  nonexistence  of  an  adequate  explanation  or  excuse.** 

Here  the  confounding  of  two  things  so  totally  different  as  the 
establishing  of  a  prima  facie  case  against  the  defendant  with  the 
carrying  over  of  the  motion  to  nonsuit  until  the  close  of  the  defend- 
ant's case  has  led  to  the  announcement  of  a  rule  of  law  by  which  a 
defendant's  guilt  is  made  to  depend  upon  the  success  with  which  he 
can  exonerate  himself  from  a  charge  that  has  admittedly  not  been 
made  out  against  him. 

In  the  case  before  us  the  plaintiff  had  the  benefit  of  having  the 
defendant's  motion  held  until  the  defendants  had  testified,  when,  in 
my  opinion,  the  motion  to  nonsuit  should  have  been  granted.  If 
the  trial  judge  should  not  have  held  the  motion,  then  he  should 
have  granted  it  at  the  close  of  the  plaintiff's  case.  In  any  event, 
there  must  be  a  new  trial,  and  to  that  end  a  reversal  of  the  present 
judgment. 

PFEIFFER  V.  DIALOGUE. 

Court  of  Errors  and  Appeals^  New  Jersey^  J^^^  igoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  FALLING  FROM  SCAFFOLD  — 
FELLOW-SERVANT.  —  The  plaintiff,  who  was  employed  in  bolting  iron 
plates  fast  to  a  vessel  in  the  course  of  its  construction,  sufifered  injuries  by 
his  fall  from  a  scafifold  erected  by  carpenter  workmen,  engaged  with  him  in 
the  common  employment  of  the  defendant,  and  in  the  general  construction 
of  the  vessel.  Assuming  that  the  plaintifif's  fall  was  caused  by  the  improper 
or  negligent  construction  of  the  scaffold,  it  was  held  that  the  negligence 
upon  which  the  suit  was  founded  was  that  of  co-servants,  for  which  the 
master  was  not,  in  law,  liable,  and  that  no  right  of  action  against  him  was 
shown  (i). 
(Syllabus  by  the  Court.) 

I.  Employee  falling  into  pit  and  scalded  New  fersey^  fune^   rqooj,  ^  Atl.  Rep. 

—  Assumption  of  risk — Fellow-servants.  711,  judgment  for  plaintifif  in  action  for 

—  In    Guggenheim  Smelting  Co.   v.  damages  for  fatal  injuries  sustained  by 
SoFiELD  (Court  of  Errors  and  Appeals^  her  intestate  in  falling  into  a  pit  filled 
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Error  to  Supreme  Court. 

Action  by  Charles  PfeiflFer  against  John  H.  Dialogue.  From 
judgment  of  nonsuit,  plaintiff  brings  error.     Judgment  affirmed. 

William  B.  Knight  and  Samuel  H.  Richards,  for  plaintiff  in 
error. 

George  Reynolds,  for  defendant  in  error. 

Vredenburgh,  J.  —  The  trial  at  the  Camden  Circuit  of  this  cause 
resulted  in  a  direction  by  that  court  of  an  entry  of  nonsuit,  and  from 
the  judgment  in  the  Supreme  Court  thereon  this  writ  of  error  is 
prosecuted.  The  plaintiff,  having  been  called  as  a  witness  on  his 
own  behalf,  testified  as  follows:  *'  I  was  putting  bolts  in  on  the  side 
of  the  vessel,  and  I  wanted  to  go  around  on  the  other  side  to  work 
at  something  else,  and  as  I  went  around  on  the  other  side  I  slipped 

with  water,  which  had  been  heated  by  for    the    purpose    of  eating  a  dinner 
molten  copper  being  thrown   into  it,  or  lunch.     They  failed  to  replace  the 
was   reversed.     The  syllabus   by  the  planking  over  the   pit.      Sofield,   en- 
court  states  the  case  as  follows:  gaged  at  the  other  furnace,  was  sent 
"Sofield    was    engaged   as   an   em-  upon  an  errand  by  the  foreman,  and  in 
ployee  of  the  defendant  company,  the  going  along  this  passageway  to  a  door 
Guggenheim  Smelting  Company,  in  its  at  the  end  of  the  factory  somehow  got 
copper-smelting  factory,  as  a  helper  at  ofif  the  line  of  the  passageway,  and  fell 
one  of  the  furnaces  used  in  that  work,  or  slipped  into  the  pit,  and  was  scalded 
Near  to  the  furnace  at  which  Sofield  to  death.     Held^  that  the  failure  to  re- 
was  engaged  other  workmen  of  the  de-  place  the  planking,  if  it  was  an  act  of 
fendant  were  engaged  in  taking  from  negligence,  was  the  negligence  of  the 
another  furnace   molten   copper,  and  co-servants  of  Sofield,  in  the  common 
throwing  it  with  ladles  into  a  pit  of  employment,  and  a  risk  assumed  by 
cold  water  (this  water  by  this  process  him,  and  that  recovery  could  not  be 
became   extremely  hot),   some  fifteen  had  for  the  benefit  of  his  next  of  kin. 
feet  away,  on  a  line  seven  feet  from        "  The    defendants    had     furnished 
the  furnaces,  at  right  angles,  and  upon  planking  adjustable  to,  and  easy  to  be 
the  other  side  of  a  passageway  of  that  used  to  cover,  this  pit,  and  thus  render 
width  running  in  front  of  all  the  fur-  it  entirely  safe,  and  it  was  the  duty  of 
naces.     The  pit  when  not  in  use  was  the  servants  of  the  defendant  to  use  it 
covered  with  fit  and  suitable  planking  for  that  purpose,  and  their  failure  to 
furnished  by  the  defendant,  rendering  do  so  was  not  the  negligence  of  the  de- 
it  entirely  safe  from  any  person  fall-  fendant,  but  their  own  negligence,  in 
ing  into  it.     This  pit  was  kept  covered  the  performance  of  the  work,  for  which 
by    the   workmen    when    not  in   use.  the  defendant  is  not  liable  to  them  or 
When  the  workmen  commenced  work  their  co-servants. 
it  was  so  covered,   and  the  covering        'The  test  must  always  be  whether  the 
was   removed   by  them    for  the   pur-  negligent  act  or  omission  was  in  the 
pose  of  throwing  the   molten  copper  discharge  of  the  master's  or  the  serv- 
into  the    pit,   and  as  the    work    pro-  ant's  duty.     If  it  was  in  the  discharge 
gressed  the  planking    was   partly   re-  of  the  servant's  duty,  the  master  is  not 
placed.      During  the  progress  of    the  liable  to  co-servants  in  the  same  em- 
work,  and  in  the  middle  of  the  night,  ployment  for  such    negligent  act  or 
a  recess  was  taken  by  the  workmen  omission." 
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and  fell.  Question.  What  slipped?  Answer.  I  was  about  the 
middle  of  the  plank,  and  the  plank  went  down.  Question.  Then 
the  plaak  slipped  and  fell  from  the  scaffolding,  and  you  broke  your 
arm?  Answer.  Yes."  The  suggestive  and  leading  character  of 
this  examination  of  this  interested  witness  is  thus  apparent,  and 
casts  more  than  a  doubt  upon  a  point  which  is  vital  to  the  plaintiff's 
case.  As  it  stands  upon  the  record,  it  is  by  no  means  clear,  from 
the  plaintiff's  sworn  version  of  the  accident,  that  his  fall  was  not 
entirely  attributable  to  his  own  slip  or  misstep  on  the  scaffold,  and 
not  at  all  due  to  the  alleged  defective  construction  of  the  scaffold. 
But,  aside  from  this  consideration,  and  upon  the  assumption  that 
the  plank  on  which  he  was  walking  slipped  before  he  slipped,  because 
it  was  not  securely  fastened  or  nailed,  we  think  the  nonsuit  was 
properly  directed.  No  defect  in  the  materials  used  for  the  scaffold 
appears,  nor  that  the  defendant  in  person  took  any  part  in  its  con> 
struction;  but  the  evidence  clearly  shows  that  the  platform  or 
scaffold,  which  was  a  temporary  and  movable  one,  to  be  increased 
in  height  as  the  work  progressed,  was  constructed  by  carpenters, 
who  must  be  regarded,  under  the  evidence,  as  fellow-workmen,  with 
whom  the  plaintiff  was  engaged  in  a  common  employment,  and 
subject  to  risks  common  to  all  of  them.  All  these  workmen, 
whether  ironworkers  or  carpenters,  were  employed  in  the  common 
undertaking  of  constructing  the  vessel.  Even  if  the  platform  had 
been  negligently  erected,  as  claimed,  the  defendant  cannot  be  held 
responsible  in  damages,  under  the  many  firmly-settled  adjudications 
of  our  courts,  among  which  are  Maher  v.  McGrath,  58  N.  J.  Law, 
469,  2iZ  Atl.  Rep.  945;  Olsen  v,  Nixon,  61  N.  J.  Law,  671,  4  Am. 
Neg.  Rep.  515,  40  Atl.  Rep.  694  —  decisions  recently  approved  by 
this  court  in  Curley  v,  Hoff,  62  N.  J.  Law,  759,  5  Am.  Neg.  Rep. 
668,  42  Atl.  Rep.  731.  In  the  cases  cited  the  facts  were  so  closely 
similar  to  those  of  the  present  case,  and  the  law  applicable  to  those 
facts  was  so  fully  examined  and  expounded,  that,  it  seems  to  me,  to 
extend  this  opinion  further  would  be  a  repetition  serving  no  useful 
purpose.  The  plaintiff's  counsel,  in  his  brief,  seems  to  rely  upon 
the  case  of  Colez^.  Manufacturing  Co.,  reported  in  44  Atl.  Rep.  647, 
decided  by  this  court  in  November,  1899  (i).  In  that  case  a  per- 
manent scaffold,  on  which  the  plaintiff,  who  was  a  millwright  in  the 
employ  of  defendant,  had  been  accustomed  to  walk  in  the  perform- 
ance of  his  duties,  was  deprived  of  its  usual  support,  at  one  end  of 
it,  in  the  course  of  the  partial  reconstruction  of  the  mill,  by  an 
architect  and  builder  who  had  been  employed  by  the  owner  for  that 

I.  Cole  it.  Wabjubn  M'p'o  Co.  (New    Rep.  93,  to  which  is  appended  a  Notk 
Jersey^  iSggJ^  is  reported  in  7  Am.  Nbg.    on  Assumption  of  Risk,  pages  97-111. 
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purpose.  The  plaintiff  in  that  case  had  a  right  to  rely  upon  the 
previously  safe  support  given  to  the  scafiFold  by  the  hanger  in  its 
ordinary  condition.  The  act  of  the  owner,  through  his  builder,  in 
taking  away  this  support,  and  leaving  the  scaffold  insufficiently  sus- 
tained to  carry  the  weight  of  the  plaintiff,  was  an  act  from  which 
negligence  was  properly  inferable,  and  was  not  the  act  of  a  co-serv- 
ant. This  case  has  no  analogy  to  the  present.  The  judgment  should 
be  affirmed. 


DOTTY  V.  ATLANTIC  CITY  RAILROAD  COMPANY. 

Court  of  Errors  and  Appeals^  New  Jersey^  J^^  1900. 


ACCIDENT  AT  RAILROAD  CROSSING  —  DRIVER  OF  WAGON  KILLED 
—  CONTRIBUTORY  NEGLIGENCE.  —  D.,  sitting  on  the  seat  of  a  one- 
horse  buggy  wagon,  having  its  top  down,  and  with  no  side  curtains,  drove 
his  horse  upon  the  tracks  of  a  railroad  crossing,  and  was  struck  and  killed 
by  a  passing  passenger  train.  Held^  that  he  was  guilty  of  contributory  neg- 
ligence, to  be  inferred  from  these  conditions  of  fact,  viz.:  If  he  took  the 
precaution  to  look  before  attempting  to  cross,  even  though  he  did  not  stop, 
he  had,  at  a  dlsunce  of  more  than  thirty  feet  from  the  track  on  which  the 
approaching  train  was  running,  an  unobstructed  view  of  it  for  about  two- 
fifihs  of  a  mile,  for  a  period  of  dme  sufficient  to  enable  him  to  stop  his  horse 
before  reaching  the  tracks,  and  escape  the  danger  (i). 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Marguerite  I>otty  against  the  Atlantic  City  Railroad 
Company.  From  judgment  for  plaintiff,  defendant  brings  error. 
Judgment  reversed, 

K.  WiLLARD  Morgan  and  Charles  V.  D.  Joline,  for  plaintiff  in 
error. 

Henry  S.  Scovel  and  W.  F.  Boyle,  for  defendant  in  error. 

I.  Pedestrian  hiUed  at  railroad  crossing  "  when  a  traveler  on   foot   reaches  a 

—  Contributory  negligence,  —  In  BuRKB  steam-railroad  track,  and  after  looking 

V.  Central  R.  R.  Co.  of  New  Jersey  and  listening,  is  impressed,  or  should 

{Court  of  Errors  and  Appeals^   New  be  impressed,  by  what  he  sees  or  hears, 

Jersey^  June^  tqoo)^  46  Atl.  Rep.  775,  with  a  doubt  whether  it  is  safe  to  go 

action  for  damages  for  negligent  kill-  forward,  be  will  be  chargeable  with 

ing  of  plaintiff's  intestate  at  a  railroad  contributory  negligence,  if  he  at  once 

crossing,  judgment  for  defendant  was  proceeds,    without    using    reasonable 

affirmed,   the    deceased  having    been  precaution   to  determine  whether  hit 

negligent  in  failing  to  use  reasonable  doubl    is   well  founded. "    Dizoa,  J., 

care  to  avoid  danger.    It  was  held  that  dissented. 
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Vredenburgh,  J.  —  At  the  jury  trial  of  the  action  brought  by  the 
representative  of  the  intestate  to  recover  damages  from  the  railroad 
company  for  the  death  of  Henry  Dotty,  caused  by  his  collision  with 
the  company's  train,  the  trial  justice  denied  the  defendant's  motion 
for  a  nonsuit,  based  upon  the  ground  of  contributory  negligence. 
Exception  having  been  duly  sealed  and  errors  assigned,  the  correct- 
ness of  this  ruling  is  before  us  for  review.  If  the  proved  circum- 
stances, as  they  existed  at  the  time  of  this  motion,  make  the 
inference  irresistible  that  in  his  attempt  to  drive  over  this  surface 
crossing  the  intestate  did  not  exercise  such  prudence  as  the  law 
demands,  the  motion  should  have  been  granted.  Those  circum- 
stances, so  far  as  material,  were  these:  On  the  afternoon  of  Septem- 
ber 21,  1898,  the  deceased  was  driving  on  the  Warrick  road,  in  a 
northeasterly  direction,  on  his  way  to  Magnolia  Station,  in  the 
county  of  Camden,  N.  J.,  a  horse  attached  to  an  open  one-seated 
buggy  wagon,  having  no  side  curtains,  and  with  its  top  down,  and^ 
in  attempting  to  cross  the  defendant's  tracks  at  their  intersection 
by  the  Warrick  road,  was  struck  by  a  passenger  train  of  cars,  and 
killed.  Warrick  road  is  a  public  highway  sixty  feet  wide,  and  its 
intersection  with  the  westerly  side  of  the  right  of  way  of  the  defend- 
ant IS  distant,  under  the  weight  of  the  evidence,  about  thirty-five 
feet  westerly  from  the  place  of  the  collision.  Growing  corn  from 
ten  to  twelve  feet  high  stood  about  six  feet  westerly  of  defendant's 
right  of  way,  measuring  from  the  west  side  of  that  right  of  way. 
I  think  it  is  clear  from  the  evidence  that  a  person,  whether  walking 
or  driving  in  an  open  wagon,  at  the  westerly  edge  of  the  defendant*^ 
right  of  way  could  see  in  the  direction  of  Magnolia  Station  —  the 
direction  from  which  the  train  in  question  was  coming  —  about  two- 
fifths  of  a  mile.  So  that  if  the  deceased,  approaching  the  crossing 
Without  stopping,  and  while  even  sp  near  as  seven  feet  from  it,  had 
looked  up  and  down  the  tracks,  he  must  have  seen  the  coming  train, 
wherever  it  then  was,  before  his  horse's  head  had  come  within  about 
seventeen  feet  of  the  western  track,  and  in  time  to  stop  his  horse, 
and  avoid  being  struck  by  the  train.  The  train  could  not  have  been 
running  so  fast  that  he  could  not  see  it.  If  it  was  running  at  the 
rate  of  five  miles  in  four  minutes  (as  stated  in  the  brief  of  counsel 
of  the  defendant  in  error  —  a  mile  in  forty-eight  seconds),  then  it 
would  take  it  at  least  nineteen  seconds  to  reach  the  crossing  after 
it  was  first  observed  by  a  person  looking  out  for  it  from  the  point 
above  referred  to.  There  is  no  evidence  that  the  horse  was  not 
tinder  control,  and  It  would  seem  the  conclusion  is  irresistible  that  had 
the  deceased  exercised  the  reasonable  degree  of  prudence  which  the 
law  requires  on  his  approach  to  this  "  place  of  known  danger  "  —  to 
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use  the  apt  expression  of  the  opinion  in  Swanson  v.  Railroad  Co. 
(N.  J.  Err.  &  App.),  44  Atl.  Rep.  852  —  in  looking  along  the  track 
as  he  drove  towards  the  crossing,  he  would  have  seen  the  train 
before  it  became  too  late  to  avoid  being  struck.  His  failure  so  to 
look  has  cost  one  life,  but  sympathy  for  that  loss  should  no.t  lead 
us  to  forget  that  his  negligence  might  have  cost  many  lives,  nor 
induce  us  to  relax  the  rules  of  law  which,  in  this  era  of  the  public 
demand  for  rapid  transportation  of  both  passengers  and  freight, 
may  protect  the  lives  of  countless  others.  In  Railroad  Co.  v. 
Righter,  42  N.  J.  Law,  180,  where  it  appeared  that  the  driver's  field 
of  observation  of  the  tracks  was  confined,  by  obstructions,  to  a 
point  within  thirty  feet  of  the  track  upon  which  the  accident  occur- 
red, it  was  held  by  this  court  that  a  nonsuit  should  have  been  granted 
by  the  trial  court.  That  decision  has  been  followed  by  many  others 
approving  it,  to  which  it  is  unnecessary  here  to  refer. 
The  judgment  below  should  be  reversed. 

EARLE  V.  CONSOLIDATED  TRACTION 

COMPANY. 

Court  of  Errors  and  Appeals^  New  Jersey^  y»^  1900. 


STREET  CROSSING— COLLISION  BETWEEN  STREET  CAR  AND  WAGON 
—  CONTRIBUTORY  NEGLIGENCE.  —  i.  Trolley  cars  and  the  driver  of 
ordinary  carriages  have  equal  rights  upon  the  public  streets  and  street 
crossings.  The  first  to  reach  the  crossing  has  the  right  to  pass  over  first,  but 
if  it  appears  that  the  motorman  does  not  intend  to  respect  his  right  of  pri- 
ority, and  that  the  driver  cannot,  in  the  exercise  of  reasonable  prudence, 
exercise  his  right,  he  is  guilty  of  contributory  negligence  if  he  fails  to  wait 
or  turn  aside,  if  he  can  do  so  by  the  use  of  due  care,  and  thus  protect  him* 
self  from  injury. 

3.  In  such  case  the  remedy  of  the  driver  would  be  by  suit  against  the  trollejr 
company  for  failing  to  observe  bis  right  of  priority  at  the  crossing  (i). 
Dixon,  J.,  dissenting. 
(Syllabus  by  the  ConrL) 

I.  Collision    between    street    car    and  dence  shows  that  the  plaintiff,  who  was 

vagon  —  Contributory    negligence,  —  In  in  bis  wagon,  near  the  sidewalk,  while 

McHuGH  V.  North  Jersey  Street  R'y  the  car  was  approaching  behind  him, 

Co,  f  Supreme  Courts  New  Jersey^  June^  suddenly    turned    his   wagon    round, 

igooj,  46  Atl.  Rep.  782,  action  for  dam-  without  looking  back,  and  drove  on  the 

ages  for  injuries  sustained  by  a  driver  track,  when  the  car  was  too  near  him 

of  a  wagon  in  a  collision  wiih  a  street  to  be  stopped  and  that  he  was  thereby 

car,  defendant's  motion  for  new  trial  guilty  of  contributory  negligence.    The 

was  granted,  the  court  in  a  per  curiam  damages,   we    also  think,   are  exces-^ 

opinion,  saying:    "  We  think  the  evi-  sive.*' 
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Error  to  Supreme  Court. 

Action  by  Ralph  Earle  against  the  Consolidated  Traction  Com- 
pany. From  judgment  for  defendant,  plaintiff  brings  error.  Jtu^-- 
ment  affirmed, 

Thos.  F.  Noonan,  for  plaintiff  in  error. 

Vredenburgh  &  Garretson,  for  defendant  in  error. 

Van  Syckel,  J.  —  This  is  an  action  to  recover  damages  for  per- 
sonal injury.  In  the  trial  court  the  plaintiff  was  nonsuited.  On 
this  review  the  evidence  most  favorable  to  the  plaintiff  must  control 
the  decision  of  this  court.  It  will  therefore  be  considered  upon  the 
facts  admitted,  and  the  testimony  given  by  the  plaintiff  on  his  own 
behalf. 

The  accident  occurred  at  night.  The  trolley  car,  which  was  well 
lighted  by  electricity,  was  on*  Montgomery  street,  moving  towards 
the  Boulevard,  over  which  it  was  to  pass.  The  plaintiff  was  driv* 
ing  a  speedy  horse  towards  Montgomery  street,  over  which  he  was 
to  pass.  The  plaintiff  says  he  was  driving  on  a  jog  when  he  first 
saw  the  car  approaching.  He  was  then  about  fifty  feet  from  Mont- 
gomery street,  and  the  car  was  about  thirty  feet  from  the  Boulevard. 
On  his  cross-examination  he  stated:  '*  That  he  saw  the  car  slowing 
up,  as  if  to  stop.  That  it  did  not  stop  —  just  halted.  It  stopped 
for  an  instant,  and  then  went  on  again.  It  did  not  come  to  a  dead 
stop.  It  halted.  It  gave  me  an  impression  of  having  stopped,  but 
it  did  not  stop.  It  only  stopped  for  an  instant.  I  won't  say  it 
stopped.  I  will  say  it  halted.  It  stopped  for  an  instant,  and  then 
went  on."  The  Boulevard  is  loo  feet  wide,  of  which  forty  feet  are 
used  for  sidewalks,  leaving  the  driveway  sixty  feet  in  width.  The 
trolley  car  and  the  plaintiff  reached  the  crossing  of  the  two  streets 
at  very  nearly  the  same  time,  although,  if  the  statement  of  the  plain- 
tiff is  correct,  that  the  car  was  thirty  feet  from  the  Boulevard  when 
be  was  fifty  feet  from  Montgomery  street,  driving  on  a  jog,  the 
inference  would  be  quite  strong  that  the  trolley  car  reached  the 
crossing  first.  But  I  will  assume  that  was  a  jury  question,  and  that 
the  plaintiff  reached  the  crossing  in  advance  of  the  car.  They  had 
«qual  rights  upon  the  streets  and  upon  the  crossing.  The  first  to 
reach  it  had  the  right  to  pass  over  first.  But  if,  when  the  plaintiff 
reached  the  crossing,  it  was  apparent  that  his  rights  were  not  being 
observed  by  the  motorman,  he  could  not  proceed  without  impru- 
dence, and  was  bound  to  stop  or  to  turn  aside,  if  he  could  by  the 
exercise  of  due  care  do  so,  and  protect  himself  from  injury.  His 
remedy  in  that  case  would  have  been  against  the  company  for  its 
refusal  to  respect  his  rights  upon  the  public  way.  The  question^ 
therefore,  is  whether,  from  his  own  statements,  it  is  manifest  that 
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lie  toojc  an  apparent  risk  of  injury,  and  attempted  to  cross  over  in 
advance  of  the  car,  in  the  presence  of  a  danger  which  he  could  not 
have  failed  to  see,  in  the  exercise  of  that  care  and  prudence  which 
it  was  his  duty  to  use.  This  question,  we  think,  must  be  resolved 
against  the  plaintiff,  and  that  he  is  therefore  chargeable  with  con- 
tributory negligence.  He  saw  the  car  when  at  a  distance  of  fifty 
feet  from  it.  When  he  came  nearer  the  trolley  track,  he  was  also 
near  to  the  car,  which  was  well  lighted.  He  was  left  in  doubt  at 
least,  whether  the  car  actually  stopped.  Reasonable  prudence 
required  him  to  wait  until  he  assured  himself  whether  the  motormaa 
intended  to  stop  or  go  ahead.  He  knew  the  car  could  not  move 
except  upon  its  track,  and  he  also  knew  that  he  had  a  wide  drive- 
way, on  which  he  could  turn  his  horse  away  from  the  trolley  track, 
and  out  of  danger.  If  he  was  driving  slowly,  as  was  his  duty,  under 
the  circumstances  known  to  him,  there  could  have  been  no  difficulty 
in  avoiding  the  collision  by  waiting  or  turning  away  from  the  track. 
If  he  was  driving  at  a  rapid  gait,  so  that  he  could  not  control  his 
horse,  he  was  negligent  for  his  own  safety.  He  was  on  the  east  side 
of  the  Boulevard,  where  the  car  was  in  front  of  him;  and  instead  of 
avoiding  the  car  by  waiting  or  turning  away  from  the  track,  as  he 
should  have  done,  he  pulled  to  the  west  side  of  the  road,  and 
attempted  to  cross  in  advance  of  the  car.  In  this  he  was  clearly 
guilty  of  contributory  negligence. 

The  judgment  below  should  be  affirmed. 

Dixon,  J.  (dissenting).  — The  opinion  delivered  in  favor  of  the 
judgment  in  this  case  does  not  fully  present  the  situation  developed 
at  the  trial,  but,  with  the  addition  of  one  or  two  facts  clearly 
proved,  I  think  it  discloses  the  impropriety  of  the  decision. 
According  to  the  opinion,  the  jury  might  have  found  that  the  plain- 
tifif  approached  the  trolley  track  at  the  intersection  of  the  Boulevard 
and  Montgomery  street  on  a  jog  trot,  and  in  such  a  manner  as  to 
have  the  right  of  way  across  the  track  in  front  of  the  car;  that  the 
car,  when  near  the  Boulevard,  slackened  its  speed  until  it  was 
almost  at  a  dead  stop;  that  then  the  plaintiff  drove  on,  and  the 
collision  occurred.  The  additional  facts  are  that  when  the  motor- 
man  increased  his  speed  the  plaintiff's  horse  was  so  near  the  track 
that  it  was  impossible  either  to  pull  him  up  or  turn  him  aside  so  as 
to  let  the  car  pass  in  front;  that  the  plaintiff  then  steered  his  horse 
towards  the  left,  in  order  to  keep  away  from  the  car  as  far  as  he 
could;  and  that  he  had  almost  cleared  the  track  when  the  fender  of 
the  car  struck  his  right  hind  wheel  and  overturned  the  carriage. 
Under  these  circumstances,  surely,  the  jury  might  also  have  found 
that  when  the  car  came  almost  to  a  dead  stop  the  plaintiff  reasonably 
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inferred,  as  doubtless  he  did  infer,  that  it  was  in  recognition  of  his 
right  of  way  across  the  track,  and  that  no  attempt  would  be  made 
to  interfere  with  his  right.  I  cannot  understand  how,  in  these  cir- 
cumstances, the  negligence  of  the  plaintiff  is  so  clear  as  to  justify 
the  withholding  of  the  case  from  the  jury.  I  think  the  nonsuit  was 
wrong,  and  should  be  reversed. 


KAY  V.  METROPOLITAN  STREET  RAILWAY 

COMPANY. 

Court  of  Appeals^  New  York^  J^f^y  igoo. 


STREET  CAR  RUNNING  DOWN  HILL  AND  COLLIDING  WITH  ANOTHER 
CAR  —  PASSENGER  INJURED— CROSS-EXAMINATION— IMPEACH- 
ING  WITNESS.  —  Plaintiff  was  a  passenger  on  one  of  defendant's  street 
cars,  and  as  the  car  was  going  down  a  steep  incline,  it  got  beyond  the  con- 
trol of  the  driver,  slid  down  the  hill,  and  collided  with  another  car  and  in 
the  collision  plaintiff  was  injured.  On  the  trial  defendant  called  the  con- 
ductor of  the  car.  who,  on  cross-examination,  denied  making  an  admission 
to  plaintiff  after  the  accident  that  the  car  was  not  in  a  fit  condition  to  be 
taken  out,  bat  as  this  was  matter  not  testified  to  by  the  witness  on  the  direct 
examination,  plaintiff's  subsequent  testimony  that  the  conductor  made  such 
an  admission  was  inadmissible,  since  the  foundation  could  not  be  laid  for 
impeaching  the  conductor  by  asking  questions  on  cross-examination  which 
had  no  relation  to  or  effect  upon  his  direct  testimony. 

PRESUMPTION  OF  NEGLIGENCE— BURDEN  OF  PROOF— INSTRUC- 
TION. —  In  such  action  it  was  error  to  instruct  that  the  burden  was  on 
defendant  to  prove  its  freedom  from  negligence,  as  the  burden  is  always 
upon  the  party  alleging  negligence  to  establish  it  by  proof,  and  while  the 
plaintiff  made  out  a  prima  facie  case  by  the  aid  of  legal  presumption,  the 
burden  of  proof  had  not  shifted,  but  was  still  upon  plaintiff. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  Depart- 
ment. 

Action  by  Catherine  Kay  against  the  Metropolitan  Street- Rail  way 
Company.  From  a  judgment  in  favor  of  plaintiff,  affirmed  by 
Appellate  Division  (62  N.  Y.  Supp.  1139)9  defendant  appeals. 
fudgment  reversed, 

Charles  F.  Brown,  for  appellant. 

George  H.  Hart,  for  respondent. 

O'Brien,  J.  —  On  the  29th  of  January,  1895,  ^^  plaintiff  was  a 
passenger  on  the  defendant's  road,  and  was  injured  in  a  collision. 
The  questions  presented  by  this  appeal  arise  entirely  upon  excep- 
tions taken  by  the  defendant  during  the  course  of  the  trial.     It 
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appeared  that  a  heavy  snowstorm  had  set  in  early  in  the  evening  of 
the  accident,  and  about  four  inches  of  snow  had  already  fallen. 
While  the  car  in  which  the  plaintiff  was  a  passenger  was  going  down 
a  steep  incline,  it  got  beyond  the  control  of  the  driver,  although  the 
brakes  were  set,  and  the  wheels  prevented  from  revolving,  and  it 
slid  down  the  hill,  and  collided  with  another  car  in  which  collision 
the  plaintiff  was  injured. 

On  the  trial  the  defendant's  counsel  called  the  conductor  of  the 
car  as  a  witness,  who  described  the  manner  in  which  the  accident 
happened;  how  the  car  commenced  to  run  rapidly  after  it  began  to 
descend  the  hill ;  how  the  driver  used  the  brake,  and  the  car  com- 
menced to  slide  down  the  hill,  and  finally  collided  with  the  other 
car.  On  cross-examination,  the  plaintiff's  counsel  propounded  to 
the  witness  the  following  question:  "  Did  you  not  tell  Mrs.  Shech 
that  you  reported  that  the  car  was  in  no  fit  condition  to  be  out,  and 
you  reported  it  to  the  office  before  you  left,  and  leave  your  name 
and  address  with  her,  and  tell  her  that  you  would  come  when  she 
wanted  you,  and  that  you  were  obliged  to  jump  from  the  car,  and 
that  was  the  only  thing  you  could  do? "  This  was  an  inquiry  con- 
cerning new  matter  as  to  which  the  witness  had  not  testified  on  the 
direct.  He  had  said  nothing  whatever  about  the  condition  of  the 
car,  or  any  admissions  made  to  Mrs.  Shech.  The  question,  there- 
fore, did  not  tend  to  impeach  the  witness,  but  to  prove  his  declara- 
tions to  a  third  party  after  the  accident,  tending  to  show  that  he 
was  at  that  time  willing  to  help  the  plaintiff  in  her  case.  But  he 
could  not  bind  or  affect  the  defendant  bv  anv  admissions  or  declara- 
tions,  after  the  accident,  made  to  third  parties.  They  were  admissi- 
ble only  to  contradict  or  impeach  him  as  a  witness  for  the  defendant 
in  case  he  had  testified  to  anything  inconsistent  with  them;  but  he 
had  not.  The  defendant's  counsel  had  not  asked  him  anything 
about  the  condition  of  the  car,  or  the  quality  of  the  brake,  and  on 
all  these  matters  the  plaintiff  made  him  her  own  witness.  No  objec- 
tion was  made  to  the  question,  however,  and  the  witness  answered 
in  the  negative.  The  plaintiff's  counsel  subsequently  called  Mrs. 
Shech  as  a  witness,  and  she  testified  that  she  had  a  conversation 
with  the  conductor  at  her  house,  after  the  accident,  and  then  pro- 
pounded to  her  the  following  question:  "  Did  he  not  say  to  you  at 
your  house,  after  the  accident,  that  he  reported  that  this  car  was 
not  in  a  fit  condition  to  be  out,  and  that  he  made  a  report  of  it  to 
the  office  before  he  left,  and  leave  his  name  and  address  with  you, 
and  tell  you  that  he  would  come  when  you  wanted  him,  and  that  he 
had  to  jump  from  the  car,  and  that  was  the  only  thing  he  could  do? " 
This  question  was  objected  to  by  counsel  for  the  defendant  as 
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incompetent  and  immaterial,  and  that  the  admissions  or  declarations 
of  the  witness  were  inadmissible  against  the  defendant.  The  objec- 
tions were  overruled,  and  defendant's  counsel  excepted.  The 
answer  of  the  witness  was  in  the  affirmative,  but  we  think  the  plain- 
tiff was  not  entitled  to  it.  It  did  not  tend  to  impeach  the  witness, 
since  he  had  not  testified  to  anything  of  which  it  was  in  any  sense 
a  contradiction,  and  his  declarations  with  respect  to  the  cause  and 
circumstances  of  the  accident,  after  it  occurred,  were  not  binding 
upon  the  defendant.  The  plaintiff's  counsel  could  not  lay  the 
foundation  for  impeaching  the  conductor  by  asking  questions  on 
cross-examination  which  had  no  relation  to  or  effect  upon  his  direct 
testimony,  but  was  new  matter,  drawn  out  by  himself,  and  which 
should  have  been  excluded  had  it  been  objected  to.  There  being 
no  objection,  the  conductor's  answer  was  in  the  case  for  what  it 
was  worth,  but  it  bound  the  party  that  called  for  it,  and  he  had  no 
right  to  contradict  it. 

When  the  conductor  was  on  the  stand,  the  plaintiff's  counsel 
asked  him  if  he  had  not  stated  to  the  plaintiff,  after  the  accident,  in 
the  presence  of  her  daughter,  that  she  did  not  need  any  other  wit- 
ness but  himself;  that  the  car  was  not  fit  to  be  taken  out,  and  that 
the  brake  was  no  good,  and  that  she  could  win  the  case  on  his  testi- 
mony without  any  other  witnesses.  The  witness  denied  that  he  had 
so  stated.  The  plaintiff  then  called  the  daughter,  who  testified  that 
she  was  present  at  a  conversation  between  her  mother  and  the  con- 
ductor some  eight  weeks  after  the  accident.  The  question  was  then 
propounded  to  her  whether  he  had  not  stated  to  her  mother,  in  her 
presence,  the  matters  and  things  above  stated  which  the  conductor 
had  denied.  A  proper  objection  was  made  to  the  question,  which 
was  overruled,  and  an  exception  taken,  and  the  daughter  contra- 
dicted the  conductor.  The  same  course  of  examination  was  followed 
in  the  case  of  two  or  three  other  witnesses.  The  plaintiff's  counsel 
was  in  this  way  permitted  to  prove  various  things  which  it  was 
claimed  that  the  conductor  had  said  after  the  accident  —  that  the 
car  and  brake  were  no  good,  and  that  he  had  so  notified  the  defend- 
ant; that  his  testimony  would  win  her  case;  and  other  things 
embraced  in  the  question.  But  the  plaintiff's  counsel  was  all  the 
time  impeaching  his  own  witness,  since  the  contradictions  all  related 
to  matters  that  he  had  drawn  out  himself  on  cross-examination,  and 
which  had  no  bearing  on  his  direct  testimony.  As  a  witness  for  the 
defendant  he  was  asked  nothing  as  to  the  condition  of  the  car  or 
the  brake.  He  simply  described  the  manner  in  which  the  car  ran 
down  the  hill,  and  that  the  driver  lost  control  of  it.  There  was 
nothing  in  his  testimony  that  helped  the  defendant,  or  that  in  any 
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material  respect  differed  from  the  plaintiff's  theory  of  the  case,  and 
yet  the  counsel  was  permitted  to  prove  various  admissions  or 
declarations,  which  it  was  claimed  he  had  made  to  third  parties, 
under  the  guise  of  impeaching  answers,  drawn  out  by  the  counsel 
himself,  and  which  had  no  bearing  on  his  testimony  in  chief. 

The  court  instructed  the  jury  that  negligence  on  the  part  of  the 
defendant  might  be  presumed  from  the  fact  that  the  collision  and 
accident  happened  under  the  rule  res  ipsa  loquitur^  and  the  learned 
counsel  for  the  defendant  does  not  question  that  part  of  the  charge. 
Bat  the  learned  trial  judge  explained  the  doctrine  to  the  jury  at 
considerable  length,  as  will  be  seen  by  the  following  portions  of  the 
charge  to  which  exceptions  were  taken:  *'  The  defendant  is  liable 
for  any  injury  that  results  to  a  passenger  from  any  accident  like  the 
one  under  consideration  that  is  not  due  to  the  wrongful  acts  of 
others.  ♦  ♦  ♦  j  repeat,  in  order  that  I  may  be  clear,  the 
defendant  is  liable  for  any  injury  that  results  to  a  passenger  from 
an  accident  like  the  one  under  consideration  that  was  not  due  to 
the  wrongful  acts  of  others,  but  can  be  attributed  to  the  want  of 
reasonable  care  on  the  part  of  the  defendant  corporation.  *  *  * 
The  law  imposes  upon  the  defendant,  where  an  accident  happens 
under  the  circumstances  disclosed  by  the  testimony  in  this  case,  the 
burden  of  showing  to  the  jury  such  facts  as  warrant  the  jury  in 
concluding  that  the  defendant  corporation  exercised  due  care  in  the 
construction  of  its  road,  in  the  management  of  its  cars  and  horses, 
to  prevent  accidents.  Now,  has  the  defendant  met  that  burden? 
That  is  the  question  of  fact  for  you  to  determine."  It  is  quite 
difficult  to  read  the  whole  charge,  and  resist  the  conclusion  that  the 
learned  trial  judge  submitted  ^ the  case  to  the  jury  upon  a  wrong 
theory.  That  theory  was  that  the  burden  of  establishing  the  fact 
that  the  injuries  resulted  from  the  defendant's  negligence  did  not 
rest  upon  the  plaintiff,  but  it  devolved  upon  the  defendant  to  show 
affirmatively  that  it  was  free  from  negligence.  This,  we  think,  was 
not  a  correct  statement  of  the  law  applicable  to  the  case.  The 
plaintiff,  upon  the  issue  of  negligence,  had  to  meet  the  burden  of 
proof  at  every  stage  of  the  case.  When  a  party  alleges  the  existence 
of  a  fact  as  the  basis  of  a  cause  of  action  or  defense,  the  burden  is 
always  upon  the  party  who  alleges  the  fact  to  establish  it  by  proof. 
The  onus probandi  is  upon  him  throughout.  In  the  case  at  bar  the 
plaintiff  made  out  her  cause  of  action  prima  facie  by  the  aid  of  a 
legal  presumption;  but,  when  the  proof  was  all  in,  the  burden  of 
proof  had  hot  shifted,  but  was  still  upon  the  plaintiff.  The  charge 
of  the  learned  trial  judge  had  reference  to  the  case  when  all  the 
proof  on  both  sides  had  been-  given.     If   the  defendant's   proof 
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operated  to  rebut  the  presumption  upon  which  the  plaintifif  relied 
or  if  it  left  the  essential  fact  of  negligence  in  doubt  and  uncertainty^ 
the  party  who  made  that  allegation  should  suffer,  and  not  her  adver- 
sary. The  jury  were  bound  to  put  the  facts  and  circumstances 
proved  by  the  defendant  into  the  scale  against  the  .presumption 
upon  which  the  plaintiff  relied,  and  in  determining  the  weight  to  be 
given  to  the  former  as  against  the  latter  they  were  bound  to  apply 
the  rule  that  the  burden  of  proof  was  upon  the  plaintiff.  If,  on  the 
whole,  the  scale  did  not  preponderate  in  favor  of  the  presumption 
and  against  defendant's  proof,  the  plaintiff  had  not  made  out  her 
case,  since  she  had  failed  to  meet  and  overcome  the  burden  of 
proof.  The  charge  of  the  learned  trial  judge  as  a  whole  ignored 
this  view  of  the  rule  in  regard  to  the  burden  of  proof,  and  the  jury 
might  very  well  have  understood  that  the  only  question  they  had 
to  deal  with  was  whether  the  defendant  had  met  the  burden  under 
which  it  rested  of  showing  affirmatively  that  it  was  free  from  negli- 
gence. People  V,  Downs,  123  N.  Y.  558,  25  N.  E.  Rep.  988;  Same 
V.  McCann,  16  N.  Y.  58;  Whitlatch  v.  Casualty  Co.,  149  N.  Y.  45, 
43  N.  E.  Rep.  405;  Jones  2^.  Railway  Co.,  18  App.  Div.  267,  46  N. 
Y.  Supp.  321;  Hoffman  v.  Railroad  Co.,  45  App.  Div.  586,  61  N.  Y. 
Supp.  590;  Pickup  V,  Insurance  Co.,  3  Q.  B.  Div.  594  (i);  i  Greenl. 
Ev.,  sec.  48.  The  jury  in  such  cases  must  weigh  presumptions, 
proofs,  and  all  the  evidence  in  the  light  of  the  principle  that  the 
burden  of  proof  is  upon  the  plaintiff  as  the  party  alleging  the  fact 
in  controversy.  It  is  quite  possible  that,  if  the  rulings  referred  to 
had  all  been  made  the  other  way,  and  in  favor  of  the  defendant,  the 
result  would  have  been  the  same,  but  the  defendant  has  the  right  to 
insist  that,  in  theory  at  least,  the  question  of  negligence  shall  be 
determined  by  a  proper  application  of  the  rules  of  evidence.  The 
judgment  must,  therefore,  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  and  Gray,  Haight,  Landon,  and  Werner,  JJ., 
concur.     Martin,  J.,  not  voting. 

I.  In  Pickup  V.  Thames  Marine  Ins.  putting  Dack  was  sufficiently  short  to 
Co.,  L.  R.  3  Q.  B.  Div.  594,  an  action  shift  the  onus  of  proof  from  the  under- 
on  a  policy  of  insurance,  it  was  proved  writers,  and  make  it  incumbent  on  the 
at  the  trial  that  the  vessel  put  back,  assured  to  prove  that  the  unseaworthi- 
from  inability  to  proceed,  eleven  days  ness  arose  from  causes  occurring  sub- 
after  she  started  on  her  voyage.  The  sequendy  to  setting  sail.  Ileld^  a  mis- 
judge directed  the  jury  that  the  time  direcdon. 
which  elapsed  between  setting  sail  and 
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EATON  V.  NEW  YORK  CENTRAL  AND  HUDSON 

RIVER  RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  y»«^>  1900. 


BRAKEMAN  INJURED  BY  DEFECTIVE  APPLIANCE  — CAR  OF  AN- 
OTHER RAILROAD  COMPANY  — INSPECTION  — DUTY  OF  RAIL- 
ROAD COMPANY.  —  In  an  action  to  lecover  damages  for  injuries  to  a 
brakeman  in  defendant's  employ,  while  attending  to  the  brake  of  a  freight 
car  which  belonged  to  another  company,  the  rule  that  it  is  the  duty  of  the 
master  to  furnish  his  servants  with  safe  and  suitable  appliances  and  that 
this  duty  applies  to  a  railroad  company  inspecting  the  cars  of  another  com- 
pany used  upon  its  road  just  as  it  would  inspect  its  own  cars,  was  applied. 

BRAKEMAN  AND  CAR  INSPECTORS  —  FELLOW-SERVANTS.  —  In  such 
action  it  was  held  that  a  car  inspector  is  not  a  fellow- servant  of  a  brakeman, 
although  a  railroad  rule  required  brakemen  or  trainmen  at  all  stoppings  of 
trains  to  inspect  the  brakes,  etc. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Edwin  A.  Eaton  against  the  New  York  Central  and 
Hudson  River  Railroad  Company.  From  a  judgment  of  the  appel- 
late division,  Fourth  Dep::rtment  (43  N.  Y.  Supp.  bdd)^  reversing  a 
judgment  for  plaintiff,  he  appeals.     Judgment  reversed, 

William  S.  Jenney,  for  appellant. 

Edward  Harris,  for  respondent. 

CuLLEN,  J.  —  This  action  was  brought,  servant  against  master, 
to  recover  damages  for  personal  injuries.  The  plaintiff  was  an 
experienced  brakeman  in  the  defendant's  employ,  and  at  the  time 
of  the  accident  was  in  service  on  a  freight  train.  While  applying 
the  brake,  the  attachment  of  the  brake  chain  to  the  foot  of  the 
brake  staff  gave  way,  and  the  plaintiff  was  precipitated  from  the  top 
of  the  car  upon  the  track,  where  his  legs  were  run  over  by  the  rear 
car  of  the  train.  The  car  on  which  the  plaintiff  attempted  to  set 
the  brake  was  that  of  another  company,  which  had  been  received 
for  transportation  at  Buffalo.  On  an  examination  after  the  accident 
it  appeared  that  the  eyebolt,  by  which  the  chain  had  been  attached 
to  the  foot  of  the  brake  staff,  was  broken.  Evidence  was  given  to 
the  effect  that  the  shank  or  pin  of  the  eyebolt  had  been  worn  to 
such  an  extent  that  it  was  only  half  its  original  thickness;  that  this 
rendered  the  bolt  liable  to  break,  not  only  on  account  of  the  loss  of 
metal,  but  because  of  the  play  which  was  given  the  pin  in  the  hole 
in  the  brake  shaft  in  which  it  was  set.     There  was -also  evidence 
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given  from  which  the  jury  might  have  found  that  a  reasonable 
inspection  of  the  pin  and  brake  shaft  at  this  point  would  have  dis- 
closed the  weakness  of  the  parts.  The  car  was  inspected  at  Bufifala 
by  the  defendant's  inspectors  but  the  condition  of  the  eyebolt  was 
not  noticed.  The  jury  rendered  a  verdict  for  the  plaintiff  upon 
which  a  motion  for  a  new  trial  having  been  denied  a  judgment  was 
subsequently  entered.  On  appeal  the  judgment  and  order  were 
reversed  by  the  Appellate  Division,  but,  as  stated  in  the  order  of 
that  court,  "  upon  questions  of  law  only,  the  court  having  examined 
the  facts  and  found  no  error  therein." 

The  learned  Appellate  Division  in  its  discussion  of  the  case  assumed 
that  the  question  whether  the  defect  in  the  eyebolt  was  discoverable 
or  not  by  reasonable  inspection  was  one  of  fact  for  the  jury.  This 
assumption  in  our  opinion  was  warranted  by  the  evidence,  the  details 
of  which  it  would  not  be  profitable  to  recite.  That  it  is  the  duty  of 
the  master  to  furnish  his  servants  with  safe  and  suitable  appliances, 
so  far  as  reasonable  care  will  accomplish  that  result,  may  be  now 
considered  as  an  elementary  rule  of  law,  and  this  duty  applies  to 
cars  received  from  other  companies  as  well  as  to  its  own.  "  A  rail- 
road company  is  bound  to  inspect  the  cars  of  another  company  used 
upon  its  road,  just  as  it  would  inspect  its  own  cars.  It  owes  this 
duty  as  master,  and  is  responsible  for  the  consequences  of  such 
defects  as  would  be  disclosed  or  discovered  by  ordinary  inspection. 
When  cars  come  to  it  from  another  road  which  have  defects  visible 
or  discernible  by  ordinary  examination,  it  must  either  remedy  such 
defects  or  refuse  to  take  them."  Goodrich  v.  Railroad  Co  ,  ii6  N. 
Y.  398,  22  N.  E.  Rep.  397.  See  Gottlieb  v.  Railroad  Co.,  100  N.  Y. 
462,  3  N.  E.  Rep.  344,  5  L.  R.  A.  750;  Railroad  Co.  v,  Mackey,  157 
U.  S.  72,  15  Sup.  Ct.  Rep.  491,  39  L.  Ed.  624.  This  doctrine  was 
accepted  by  the  learned  court  below,  but  it  held  that  the  defendant 
was  exempted  from  liability  because  of  the  following  rule  prescribing 
the  duty  of  its  employees,  to  which  plaintiff  was  deemed  to  have 
assented:  "  Rule  153.  At  all  stoppings  of  trains  the  brakemen  or 
trainmen  must  inspect  the  wheels,  brakes,  and  trucks  of  the  car,, 
and  report  any  defects  immediately  to  the  conductor."  The  court 
reasoned  that  under  this  rule  the  duty  of  an  inspection  was  devolved 
upon  the  trainmen  equally  with  the  car  inspectors  at  Buffalo;  that 
the  inspectors  were  fellow-servants  of  the  trainmen  in  the  duty  of 
inspection;  that  the  negligetice  of  the  former  in  the  discharge  of 
their  duty  was  negligence  of  fellow-servants;  and  that,  if  it  was 
negligence  on  the  part  of  the  inspectors  not  to  have  discovered  the 
defective  character  of  the  brake,  similar  omission  on  the  part  of  the 
plaintiff  or  the  trainmen  constituted  contributory  negligence  on  the 
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plaintiff's  part.  There  can  be  no  question  that,  apart  from  the  rule 
quoted,  inspectors  are  not  fellow-servants  of  the  trainmen,  so  as  to 
relieve  a  railroad  company  from  liability  to  the  latter  for  injuries 
occasioned  by  the  negligence  of  the  former.  The  duty  which  the 
master,  as  such,  owes  to  his  employees,  of  exercising  reasonable 
care  that  the  appliances  furnished  them  should  be  safe  and  suitable, 
cannot  be  delegated  so  as  to  relieve  the  master  from  responsibility; 
and,  so  far  as  it  is  performed  by  others,  the  negligence  of  any  serv- 
ant, agent,  or  employee  in  the  work  is  deemed  not  the  negligence 
of  a  fellow-servant,  but  that  of  the  master  himself.  Fuller  v,  Jewett, 
80  N.  Y.  46;  Bailey  v.  Railroad  Co.,  139  N.  Y.  302,  34  N.  E.  Rep. 
918.  In  the  last  case  it  is  said:  '*  The  master  is  never  exonerated 
by  the  negligent  omission  of  subordinates  to  perform  duties  which 
are  imposed  upon  him  in  his  character  as  master,  resulting  in  injury 
to  other  employees.*'  Inspection  to  discover  whether  an  appliance 
is  defective  is  as  much  a  part  of  the  work  of  furnishing  safe  appli- 
ances as  reparation  after  the  defect  is  discovered,  and  in  the  Bailey 
case  the  negligence  alleged  was  failure  to  inspect. 

We  may  concede  that  the  question  whether  a  faulty  act  or  omis- 
sion complained  of  is  negligence  in  the  discharge  of  the  duty  of  the 
master,  as  such,  or  is  in  a  detail  of  the  work,  may  depend  on  the 
manner  in  which  the  work  is  carried  on.  We  may  also  assume,  for 
the  argument,  that  it  was  within  the  power  of  the  defendant  to  have 
so  conducted  its  business  as  to  have  made  its  trainmen  both  brake- 
men  and  car  inspectors.  But  the  question  remains  whether  it  did 
so  in  this  case,  and  whether  such  is  the  effect  and  object  of  the  rule 
promulgated.  The  question  is  not  without  interest  to  the  defend- 
ant in  other  cases  than  that  before  us.  If  the  same  servant  is  to 
discharge  the  duties  of  separate  positions,  he  must  have  the  neces- 
sary qualification  for  each,  to  be  a  competent  fellow-servant.  If  a 
brakeman  is  to  act  as  car  inspector,  he  must  have  the  expert  skill 
and  knowledge  which  a  jury  might  find  was  necessary  to  discharge 
the  duties  of  the  latter  position,  and  the  defendant  might  find  itself 
very  much  circumscribed  in  its  appointment  of  trainmen.  We  think 
it  quite  plain  that  the  defendant  never  intended  to  blend,  nor  has 
blended,  the  two  distinct  positions  of  brakeman  and  inspector.  It 
appears  that,  as  a  matter  of  fact,  it  has  assumed  to  inspect  cars  at 
its  terminus  by  servants  especially  designated  for  that  purpose. 
The  rale  promulgated  by  the  company  must  have  a  reasonable  con- 
struction. It  imposed  on  the  trainmen  the  obligation  of  examina- 
tion of  the  appliances  which  their  services  compelled  them  to  use, 
both  for  their  own  protection  and  the  protection  of  the  property  of  the 
master  and  the  persons  of  their  fellow-servants.     The  examination^ 
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however,  was  not  necessarily  to  be  that  of  an  expert  inspector, 
but  such  as  the  ordinary  knowledge  of  brakemen,  and  the  time 
allowed  for  the  purpose  consistent  with  their  other  duties,  would 
enable  them  to  make.  We  concur  in  what  is  said  by  Justice  Hatch 
in  Myers  z^.  Railroad  Co.,  44  App.  Div.  11,  60  N.  Y.  Supp.  422: 
"  It  is  quite  evident  that  the  measure  of  obligation  which  is  imposed 
upon  an  employee  of  this  character  by  virtue  of  this  rule  is  much 
less  strict  than  is  imposed  upon  employees  of  the  defendant  charged 
with  the  specific  duty  of  inspecting  cars  for  the  express  purpose  of 
discovering  their  condition,  and  the  reason  for  such  distinction  is 
obvious.  A  brakeman  has  other  duties  and  obligations  resting  upon 
him  than  that  of  inspection,  and  in  many  cases  such  duties  almost 
wholly  exclude  any  opportunity  to  examine  the  various  appliances 
which  he  is  required  to  use.  Under  such  circumstances  the  rule, 
interpreted  in  the  strict  sense,  would  impose  an  obligation  which 
the  employee  would  have  little  or  no  opportunity  to  discharge.  It 
must,  therefore,  be  subject  to  a  reasonable  interpretation,  measured 
in  degree  by  the  opportunity  to  examine  and  the  character  of  the 
existing  defect."  Under  this  view,  by  reason  of  the  difference 
between  the  duty  of  inspection,  resting  on  the  trainmen,  and  that 
imposed  on  the  car  inspectors,  the  two  classes  are  not  fellow-serv- 
ants within  the  rule  which  exempts  the  master  from  liability.  The 
question  of  the  effect  of  similar  rules  arose  in  Pratt  v.  Railway  Co., 
(>l  Hun,  616,  18  N.  Y.  Supp.  682,  affirmed  without  opinion  in  136  N. 
Y.  654,  32  N.  E.  Rep.  1016;  and  O'Malley  v.  Railroad  Co.,  67  Hun, 
130,  22  N.  Y  Supp.  48,  affirmed  without  opinion  in  142  N.  Y.  665, 
37  N.  E.  Rep.  570,  —  in  both  of  which  cases  recoveries  for  defective 
appliances  were  upheld.  These  decisions  seem  conclusive  on  the 
question  before  us,  though  we  have  treated  it  as  an  original  one. 

From  the  views  already  expressed  it  is  apparent  that  a  failure  to 
discover  defects  which  would  constitute  negligence  in  a  car  inspector 
migh]:  not  necessarily  establish  contributory  negligence  on  the  plain- 
tiff's part.  The  question  was  for  the  jury.  There  is  this  further  to 
be  said:  Under  the  rule,  the  duty  of  inspecting  the  brakes  on  the 
train  did  not  rest  on  the  plaintiff  alone,  but  on  him  and  the  other 
trainmen.  The  evidence  tends  to  show  that  in  the  necessary  divi- 
sion of  duties  between  the  several  trainmen  the  inspection  of  the 
brake  that  proved  defective  did  not  fall  upon  the  plaintiff.  Assum- 
ing that  there  was  negligence  on  the  part  of  his  fellow  brakemen, 
such  negligence  would  not  be  imputable  to  the  plaintiff,  or  preclude 
a  recovery  by  him.  Cone  v.  Railroad  Co.,  81  N.  Y.  206;  Coppins 
r.  Railroad  Co.,  122  N.  Y.  557,  25  N.  E.  Rep.  915.  The  judgment 
of  the  Appellate  Division  should  be  reversed,  and  the  judgment 
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entered  on  the  verdict  of  the  jury  at  trial  term  should  be  affirmed, 
with  costs. 

Bartlett,  Martin,  Vann,  and  Werner,  JJ.,  concur.     Parker, 
Ch.  J.,  not  voting.     Grav,  J.,  not  sitting. 

GIRVIN  V.  NEW  YORK  CENTRAL  AND  HUDSON 

RIVER  RAILROAD  COMPANY. 

Supreme  Caurty  New  Yorky   Appellate  Division^  Fourth  Department^ 

JurUy  igoo. 


EJECTING  TRESPASSER  FROM  TRAIN  — BRA KEM AN  ASSAULTING 
PERSON  AFTER  EJECTING  HIM  — SCOPE  OF  AUTHORITY- 
LIABILITY  OF  MASTER.  —  In  an  action  to  recover  damages  for  iajuries 
to  a  boy,  fourteen  years  of  age,  who  was  driven  off  one  of  defendant's  trains 
by  a  brakeman  who,  after  ejecting  the  boy,  struck  and  kicked  him.  the 
qaestion  whether  the  brakeman  was  acting  within  the  scope  of  his  authority 
when  he  followed  the  boy  from  the  car  and  jumped  upon  him,  was  for  the 
jury  to  determine,  and  judgment  of  nonsuit  was  reversed  (i). 
McLennan  and  Spring,  JJ.,  dissented. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  William  J.  Girvin,  an  infant,  by  his  guardian  ad  litem, 
against  the  New  York  Central  and  Hudson  River  Railroad  Company. 
From  judgment  in  favor  of  defendant,  plaintiff  appeals.  Judgment 
reversed. 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spring,  Williams, 
and  Laughlin,  JJ. 

William  Nottingham,  for  appellant 

Frank  Hiscock,  for  respondent. 

Williams,  J.  —  The  action  was  brought  to  recover  damages  for 
injuries  to  the  plaintiff  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  plaintiff  was  a  boy  fourteen  years  of 
age.  He  was  driven  off  one  of  the  defendant's  trains  while  in 
motion,  by  a  brakeman  in  charge,  and  sustained  a  severe  fracture 
of  the  right  leg;  confining  him  to  the  hospital  for  ten  months,  and 

I.  Master' sliaHHty  far  injury  to  third  son  driving  across  track  by  the  lower- 

person  from  act  of  stranger  —  Lowering  ing  of  the  gates  at  the  crossing,  where 

railroad  gates.  —  In  Haines  v.  Atlan-  the  same  had  previously  been  raised 

tic  City  R.   R.  Co.  (Supreme  Courts  without  knowledge  or  authority  of  the 

New  Jersey^  yv^«  'QooJ^  46  Atl.  Rep.  gateman,  by  a  person  not  an  employee 

595.  it  was  held  that  a  railroad  com-  of  the  railroad  company, 
pany  is  not  liable  for  injuries  to  a  per- 
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permanently  disabling  and  impairing  the  use  of  that  member.  The 
train  in  question  was  known  as  the  "  Solvay  Pull/*  It  was  a  freight 
train,  composed  of  box  and  flat  cars,  employed  in  the  transportation 
of  material  and  supplies  between  the  yards  of  the  defendant  in  the 
city  of  Syracuse  and  the  works  of  the  Solvay  Process  Company,  a 
large  manufacturing  concern  located  at  the  village  of  Solvay,  adjoin- 
ing the  city  limits  on  the  west.  The  boys  who  lived  in  the  vicinity 
of  defendant's  yards  often  rode  up  from  Syracuse  to  Solvay  and 
back  upon  this  train,  and  this  was  frequently  permitted  by  the 
employees  in  charge  of  the  train.  This  particular  brakeman  had 
seen  the  boy  on  the  train  before,  and  did  not  disturb  him.  Some- 
times he  objected  to  the  boys  riding  on  the  train,  and  chased  them 
off,  and  sometimes  he  did  not.  Upon  the  day  of  the  accident,  the 
plain ti if,  with  some  other  boys  about  his  age,  rode  from  Syracuse 
to  Solvay  upon  this  train,  and  remained  playing  about  until  it  was 
ready  to  return.  As  the  train  started  back  towards  the  city,  the 
boys,  including  the  plaintiff,  got  aboard,  and  the  plaintiff  took  a 
seat  upon  a  log  which  rested  upon  two  flat  cars.  While  he  was 
sitting  there  the  brakeman  in  charge  of  the  train  approached  from 
the  rear,  and,  as  he  saw  the  boys,  hallooed  at  them,  and  ran  at  them 
in  a  threatening  manner,  to  drive  them  off  the  train,  which  was 
moving  quite  slowly.  The  other  boys,  warning  the  plaintiff  of  the 
brakeman's  approach,  jumped  off  the  train.  The  plaintiff  ran  for- 
ward upon  the  flat  car.  The  brakeman  followed  him  up,  shouting 
angrily  at  him,  and  coming  closer  to  him  as  both  ran  along.  They 
went  upon  and  along  the  fiat  car  next  in  front  of  the  one  on  which 
the  plaintiff  had  been  seated,  and  as  the  plaintiff  came  to  the  for- 
ward end  of  the  car  the  brakeman  came  close  to  him,  and  was. 
reaching  his  hand  to  seize  the  plaintiff,  when  the  plaintiff  jumped 
from  the  car  to  the  ground,  and  the  brakeman  jumped  after  him. 
Both  left  the  car  about  the  same  time,  and  reached  the  ground 
together;  the  brakeman  coming  in  contact  with  the  plaintiff  before 
they  reached  the  ground,  and  landing  upon  the  boy.  As  they  struck 
the  ground  the  plaintiff's  leg  was  fractured.  The  brakeman  seized 
the  plaintiff,  raised  him' up,  kicked  and  struck  him,  and  then  dropped 
him  and  jumped  back  upon  the  train.  This  is  a  fair  statement  of 
the  facts  as  claimed  by  the  plaintiff  at  the  trial.  It  cannot  be  said, 
under  the  pleadings  and  the  evidence,  that  it  could  be  found  that 
the  plaintiff  was  injured  by  being  frightened  from  the  train  and 
merely  jumping  to  the  ground.  The  plaintiff  must  stand  upon  his. 
pleading  and  the  proofs  given  in  his  behalf.  The  nonsuit  was 
granted  upon  the  sole  ground  that  the  brakeman  was  not  acting 
within  the  scope  of  his  authority  when  he  followed  the  plaintiff  from. 
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the  car  and  jumped  upon  him,  thus  fracturing  his  leg.  This  is  the 
only  question  involved  in  this  appeal. 

In  Mott  V.  Ice  Co.,  73  N.  Y.  543,  it  was  said:  **  The  rule  recog- 
nized in  all  the  recent  cases,  and  which  does  not  materially  conflict 
with  any  of  the  older  decisions,  although  it  may  qualify  some  of  the 
intimations  and  casual  expression  of  the  judges,  is  that  for  the  acts 
of  the  servant,  within  the  general  scope  of  his  employment,  while 
engaged  in  his  master's  business,  and  done  with  a  view  to  a  further- 
ance of  that  business  and  the  master's  interest,  the  master  will  be 
responsible,  whether  the  act  be  done  negligently,  wantonly,  or  even 
wilfully.  ♦  *  *  But  if  a  servant  goes  outside  of  his  employment, 
and,  without  regard  to  his  service,  acting  maliciously,  or  in  order 
to  effect  some  purpose  of  his  own,  wantonly  commits  a  trespass  or 
causes  damage  to  another,  the  master  is  not  responsible.  So  that 
the  inquiry  is  whether  the  wrongful  act  is  in  the  course  of  the 
employment,  or  outside  of  it,  and  to  accomplish  a  purpose  foreign 
to  it.  In  the  latter  case  the  relation  of  master  and  servant  does 
not  exist  so  as  to  hold  the  master  for  the  act." 

This  is  a  concise  statement  of  the  law,  which  has  been  cited  and 
approved  in  all  the  later  cases.  The  facts  in  this  case  are  not  pre- 
cisely like  those  in  any  of  the  cases  cited  by  counsel  on  either  side, 
and  the  facts  of  no  two  of  the  cases  are  just  alike.  The  only  ques- 
tion here  is  whether  the  law  as  we  have  quoted  it  makes  the  master 
liable  in  this  case. 

It  was  said  in  Rounds  v.  Railroad  Co.,  64  N.  Y.  129  (i):  "  If 
the  master,  when  sued  for  an  injury  resulting  from  the  tortious  act 
of  his  servant  while  apparently  engaged  in  executing  his  orders, 
claims  exemption  on  the  ground  that  the  servant  was  in  fact  pursu- 
ing his  own  purposes,  without  reference  to  his  master's  business, 
and  was  acting  maliciously  and  wilfully,  it  must  ordinarily  be  left 
to  the  jury  to  determine  this  issue  upon  a  consideration  of  all  the 
facts  and  circumstances  proved." 

Looking  now  to  the  facts  of  this  case,  it  appears  that  the  defend- 
ant was  troubled,  not  on  this  single  occasion,  but  constantly,  by  the 
boys  jumping  upon  and  off  of  its  trains,  and  riding  upon  its  trains, 
between  Syracuse  and  Solvay.  It  seemed  to  be  impossible  to  keep 
them  off.  If  they  were  driven  off  one  part  of  a  train,  they  would 
climb  upon  another  part.  There  was  so  much  of  this  trouble  that 
the  brakemen  were  at  their  wits'  end  to  deal  with  it.  It  was  the 
duty  of  the  trainmen  not  only  to  drive  the  boys  off,  but  to  keep 

I.  Rounds  V.  Del.,  Lack.  &  W.  R.  Co.,  64  N.  Y.  129.  is  reported  in  8  Am. 
Nes:.  Gas.  536. 
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them  off,  so  far  as  it  was  possible  for  them  to  do  so;  and  apparently 
the  brakeman  on  the  occasion  in  question  was  intent  upon  the  per* 
formance  of  this  duty,  and  was  thus  engaged  in  his  master's  busi- 
ness, and  was  acting  within  the  general  scope  of  his  employment. 
He  was  trying  to  drive  the  boys  off  the  train  and  keep  them  off. 
He  very  likely  acted  negligently  in  jumping  upon  the  plaintiff  after 
the  plaintiff  left  the  car,  but  it  is  difficult  to  see  how  he  was  acting 
maliciously  in  order  to  effect  any  purpose  of  his  own,  outside  of  the 
attempt  to  drive  the  plaintiff  off  the  train  and  keep  him  off.  He 
had  no  purpose  foreign  to  such  duty  to  perform.  He  did  not,  in 
the  language  of  the  court  in  the  Rounds  case,  *'  under  the  guise 
and  cover  of  executing  his  master's  orders,  and  exercising  the 
authority  conferred  upon  him,  wilfully  and  designedly,  for  the  pur- 
pose of  accomplishing  his  own,  independent,  malicious  or  wicked 
purpose,"  inflict  the  injury  upon  the  plaintiff.  He  was  so  bothered 
by  the  boys  and  by  the  plaintiff  that  on  this  occasion  he  lost  his 
temper,  and,  under  the  influence  of  passion,  acted  negligently,  reck- 
lessly, and  without  judgment  or  discretion;  but  the  master  was  not 
thereby  excused  from  responsibility  for  his  acts.  It  was  said  in  the 
Rounds  case:  "It  is,  in  general,  sufficient  to  make  the  master 
responsible  that  he  gave  to  the  servant  authority  or  made  it  his 
duty  to  act  in  respect  to  the  business  in  which  he  was  engaged  when 
the  wrong  was  committed,  and  that  the  act  complained  of  was  done 
in  the  course  of  his  employment.  The  master  in  that  case  will  be 
deemed  to  have  consented  to  and  authorized  the  act  of  the  servant, 
and  he  will  not  be  excused  from  liability,  although  the  servant 
abused  his  authority,  or  was  reckless  in  the  performance  of  his  duty, 
or  inflicted  an  unnecessary  injury  in  executing  his  master's  orders. 
The  master  who  puts  the  servant  in  a  place  of  trust  or  responsibility, 
or  commits  to  him  the  management  of  his  business  or  the  care  of 
his  property,  is  justly  held  responsible  when  the  servant,  through 
lack  of  judgment  or  discretion,  or  from  infirmity  of  temper,  or 
under  the  influence  of  passion  aroused  by  the  circumstances  and 
the  occasion,  goes  beyond  the  strict  line  of  his  duty  or  authority, 
and  inflicts  an  unjustifiable  injury  upon  another." 

Within  these  rules  of  law,  the  court  should  have  determined  that 
the  defendant  was  liable  for  the  act  of  the  brakeman,  or  at  least 
should  have  left  it  to  the  jury  to  say,  under  the  circumstances 
proved,  whether  the  injury  was  inflicted  while  the  brakeman  was 
acting  within  the  scope  of  his  authority,  which  was  to  drive  the  boys 
off  the  train,  and  keep  them  off,  so  far  as  he  was  able  to  do.  It  was 
not  within  the  province  of  the  court  to  hold,  as  matter  of  law,  that 
the  brakeman  was  not  acting  within  the  scope  of  his  authority,  and 
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that,  therefore,  the  defendant  was  not  liable  for  his  act  in  inflicting 
the  injury.  The  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Judgment  and  order  appealed  from  reversed,  and  new  trial  ordered, 
with  costs  to  abide  event. 

Adams,  P.  J.,  and  Laughlin,  J.,  concur. 

McLennan,  J.  (dissenting).  —  On  the  8th  day  of  December,  1897, 
the  defendant  was  engaged  in  running  a  freight  train,  composed  of 
box  and  flat  cars,  from  the  works  of  the  Solvay  Process  Company, 
adjoining  the  city  of  Syracuse  on  the  west,  to  its  yards  in  said  city. 
Upon  that  day  the  plaintiff,  who  was  then  about  fourteen  years  of 
age,  with  other  boys,  boarded  the  train  as  it  was  leaving  the  village, 
to  ride  to  the  city.  Concededly,  the  plaintiff  had  no  right  upon  the 
train,  and  was  not  there  by  invitation  of  the  defendant,  and  it  was 
the  duty  of  the  trainmen  to  prevent  all  persons  other  than  employees 
from  riding  thereon.  While  the  plaintiff  was  sitting  upon  one  of 
the  cars,  and  the  other  boys  were  scattered  about  on  other  parts  of 
the  train,  one  of  the  brakemen  approached  from  the  rear  end,  hal- 
looed at  the  boys,  and  ran  towards  them  in  a  threatening  manner, 
to  drive  them  off.  The  plaintiff's  companions,  after  warning  him 
of  the  brakeman's  approach,  leaped  from  the  train.  The  plaintiff 
ran  towards  the  front  end  of  the  train,  the  brakeman  following  him. 
When  the  plaintiff  reached  the  forward  end  of  the  flat  car  next  ahead 
of  the  one  upon  which  he  had  been  sitting,  and  when  the  brakeman 
had  nearly  reached  him,  he  jumped  off,  and  the  brakeman  jumped 
to  the  ground  after  him,  striking  the  plaintiff's  leg,  by  which  it  was 
fractured,  and  which  is  the  injury  complained  of.  According  to  the 
plaintiff's  testimony,  after  he  and  the  brakeman  reached  the  ground 
the  brakeman  picked  him  up,  kicked  and  struck  him  several  times, 
and  then  jumped  upon  the  train,  which  was  moving  at  a  very  slow 
pace.  The  evidence  conclusively  establishes  that  the  plaintiff's  leg 
was  not  broken  because  of  anything  which  happened  while  he  was 
upon  the  train,  or  by  striking  the  ground  in  jumping  from  the  car, 
but  that  it  was  broken  by  the  brakeman  jumping  upon  or  against  it 
after  they  had  both  left  the  train.  The  plaintiff  testified  upon  his 
direct  examination  as  follows: 

"  As  I  looked  around  I  saw  the  brakeman  dropping  down  off  the 
box  car  west  of  me,  on  the  flat  car.  He  hallooed  at  me;  run  after 
me,  and  I  ran  down  over  one  flat  car.  I  jumped  onto  the  other. 
He  hallooed  at  me ;  ran  after  me.  I  ran  east  over  the  flat  car  where 
I  was  sitting  onto  the  other;  that  is,  on  the  flat  car  beyond  that. 
He  was  chasing  me  and  was  hallooing  at  me.     The  engine  started 
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up  just  as  he  started  after  me.  As  he  chased  me,  hallooing  at  me^ 
I  ran  down  to  get  to  the  other  box  car,  and  got  to  the  handle  on 
the  left  side.  I  could  not  get  up.  The  handle  was  on  the  left  side. 
I  jumped  off,  and  he  jumped  right  on  top  of  me;  knocked  me  to  the 
ground.  Then  he  caught  me  by  the  back  of  the  coat,  gave  me  a 
kick,  and  raised  me  up  and  hit  me  in  the  face  five  or  six  times.  He 
left  me  then  and  jumped  on  the  train.  *  *  *  Q.  How  soon 
after  you  landed,  before  he  landed  on  top  of  you?  A.  He  came 
right  on  top  of  me,  before  I  struck  the  ground.  He  was  on  top  of 
me  when  I  struck  the  ground.  Q.  Did  he  strike  your  leg?  A.  Yes, 
sir;  he  jumped  right  on  top  of  me.  My  right  leg  was  broken. 
That  was  the  leg  he  jumped  onto.  *  *  *  Q.  Where  was  it  that 
your  leg  was  broken?  A.  Right  there  (indicating),  between  my 
knee  and  ankle." 

On  cross-examination  the  witness  stated:  "On  this  occasion  I 
ran  because  sometimes  he  (the  brakeman)  chased  me  off.  Other 
times  he  would  not.  I  was  afraid  of  him,  —  the  way  he  looked  at 
me.  I  ran  across  the  car.  Don't  know  just  how  far  ahead  of  him 
I  was.  I  was  not  very  far.  He  was  within  seven  feet  of  me  when 
I  started.  When  I  got  over  to  the  box  car  I  seen  that  I  could  not 
get  across.  I  did  not  try  to  get  across.  I  looked.  I  was  afraid  to 
cross.  I  turned  around  to  see  where  he  was.  He  was  right  on  top 
of  me,  trying  to  get  hold  of  me.  I  jumped  right  oflF.  He  jumped 
on  top  of  me.  The  engine  had  just  started  up.  Q.  Did  you  land 
on  your  feet?  A.  Yes,  sir.  Q.  Your  hands  and  feet?  A.  On  my 
feet.  Just  as  I  jumped,  he  jumped  right  on  top  of  me;  fell  onto 
me.  We  both  struck  the  ground  together.  I  did  not  fall  on  my 
face  before  he  struck  me.  I  landed  squarely  on  my  feet.  Q.  Were 
you  standing  up  when  he  struck  you?  A.  No,  sir;  I  was  lying 
down.  He  picked  me  up.  Q.  When  he  jumped  off,  where  you 
standing  up  ?  A.  I  jumped,  and  he  jumped  right  on  top  of  me.  I 
had  not  struck  the  ground  before  he  struck  me.  We  both  struck 
the  ground  about  the  same  time.  My  body  fell  over  to  the  side. 
He  was  on  top  of  me,  and  my  legs  and  all  went  over.  He  was  on 
top  of  me.  We  both  struck  the  ground  together.  My  leg  was 
cracked  with  the  weight  of  him  on  top  of  me.  I  jumped  first,  and 
landed  square  on  my  feet.  I  had  not  landed  on  my  feet  when  the 
brakeman  struck  me.  I  had  not  landed  on  the  ground  when  he 
jumped  on  me.  It  was  in  mid-air.  I  was  off  the  ground  when 
he  struck  me.  My  leg  was  not  against  anything.  I  was  just  in  the 
act  of  falling  —  jumping  —  from  the  car  to  the  ground  when  he 
jumped  too.  My  leg  broke  when  he  struck  me.  That  was  before 
I  struck  the  ground." 


American  Negligence  Reports.  113 

On  re-direct  examination  the  witness  testified:  "  As  I  jumped 
off  the  car,  he  (the  brakeman)  jumped  at  the  same  time,  so  we  prac- 
tically struck  the  ground  together.  Up  to  the  time  he  struck  my 
leg,  there  was  not  anything  the  matter  with  my  leg.  As  I  felt  my 
leg  crack,  he  was  right  on  top  of  me.  There  was  nothing  by  this 
point  where  my  leg  cracked,  that  I  know  of,  only  the  path  right 
between  the  two  cars.  His  feet  struck  my  leg  at  this  point  where 
it  was  broken." 

Joseph  StuU,  a  witness  called  by  the  plaintiff,  testified  that  he 
"  saw  the  brakeman  land  on  his  (the  plaintiff's)  leg."  All  the  wit- 
nesses called  by  the  plaintiff  who  saw  the  accident  said,  in  words  or 
in  substance,  that  the  plaintiff's  leg  was  broken  by  being  struck  or 
jumped  upon  by  the  brakeman,  and  not  by  striking  the  ground  as 
he  jumped  from  the  car. 

The  brakeman,  who  was  called  as  a  witness  by  the  defendant, 
testified  that  he  did  not  jump  upon  the  boy  or  upon  his  leg  when  he 
left  the  car;  and  it  is  urged  on  behalf  of  the  plaintiff  that,  upon  his 
evidence,  the  jury  would  have  been  justified  in  finding  that  the 
plaintiff's  leg  was  broken  by  striking  the  ground  when  he  jumped 
from  the  car.  Such  a  finding  would  be  in  direct  conflict  with  all 
the  evidence  given  upon  the  part  of  the  plaintiff,  and  with  his  theory 
of  the  manner  in  which  the  injury  complained  of  was  caused.  Such 
a  finding  would  also  be  in  conflict  with  the  allegations  of  the  com- 
plaint. The  allegation  is  "  that  said  brakeman,  whose  name  is,  as 
plaintiff  is  informed  and  believes,  Alva  Lincoln,  jumped  immediately 
after  this  plaintiff,  striking  him  as  he  landed,  and  thereby  breaking 
this  plaintiff's  leg."  The  action  was  tried  upon  the  theory  that  the 
allegations  above  qouted  stated  correctly  the  manner  in  which  the 
plaintiff  was  injured,  and  all  the  evidence  on  the  part  of  the  plain- 
tiff was  given  to  support  that  theory,  and  no  other.  No  motion 
was  made  to  amend  the  complaint,  and  no  suggestion  was  made  by 
plaintiff's  counsel  at  any  stage  of  the  trial  that  a  recovery  could  be 
had  upon  any  other  theory.  Under  those  circumstances,  we  think 
the  learned  trial  court  would  not  have  been  justified,  upon  its  own 
motion,  in  leaving  it  to  the  jury  to  determine  whether  the  plaintiff's 
leg  was  broken  by  striking  the  ground  upon  jumping  from  the  car, 
for  the  purpose  of  basing  a  recovery  thereon.  The  rule  laid  down 
in  the  case  of  Painton  v.  Railway  Co.,  83  N.  Y.  7,  and  Bank  v, 
Pfeiffer,  108  N.  Y.  242,  15  N.  E.  Rep.  311,  cited  by  appellant's  coun- 
sel, does  not  apply.  In  those  cases  it  was  simply  held  that  evidence 
given  by  the  defendant,  after  a  motion  for  a  nonsuit  had  been 
denied,  which  supplied  defects  in  plaintiff's  proof,  may  be  referred 
to  on  an  appeal  to  support  the  decision.  Attention  has  not  been 
Vol.  VIII  — 8 
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called  to  any  case  in  which  it  has  been  held  that  a  recovery  may  be 
based  solely  upon  a  denial  by  the  defendant  of  the  facts  alleged  and 
proved  by  the  plaintiff,  even  if  from  such  denial  the  inference  may 
be  drawn  that  another  state  of  facts  exists,  not  claimed  by  the 
plaintiff,  which  might  constitute  a  cause  of  action.  Such  a  rule 
would  lead  to  great  confusion  in  the  trial  of  cases  and  ought  not  to 
prevail.  In  the  case  of  Sterrett  v.  Bank,  122  N.  Y.  659,  25  N.  E. 
Rep.  913,  the  action  was  brought  by  the  members  of  a  firm  to 
recover  for  the  alleged  conversion  of  property  which  was  levied 
upon  and  sold  by  the  defendant  under  an  attachment  and  execu- 
tion against  one  of  the  co-partners.  The  case  was  tried  upon  the 
theory  that,  if  plaintiff's  firm  was  solvent,  the  levy  was  proper;  if 
insolvent,  it  was  without  authority,  and  the  action  was  maintainable. 
The  only  question  litigated  was  as  to  its  solvency.  It  was  held 
that  the  question  as  to  whether,  even  if  the  firm  was  solvent,  an 
ac.tion  of  trover  was  maintainable,  could  not  be  raised  on  appeal  to 
this  court.  The  headnote  is  as  follows:  **  Where  a  party  calls 
upon  the  trial  court  to  make  a  ruling  in  his  favor,  he  must  specify 
with  reasonable  clearness  the  point  that  he  desires  considered  and 
decided,  in  order  to  predicate  error  upon  an  exception  to  a  ruling 
against  him." 

In  Heimberg  v.  Railway  Co.,  162  N.  Y.  352,  56  N.  E.  Rep,  899, 
the  headnote  is  as  follows:  *'  Where  the  owner  has  claimed  upon 
the  trial  that  the  written  paper  was  insufficient  as  a  consent,  he  can- 
not, after  a  judgment  in  his  favor  has  been  reversed  below,  change 
his  position,  and  ask  the  Court  of  Appeals  to  examine  the  evidence 
in  order  that  it  may  find  some  fact  to  overcome  the  paper,  or  answer 
the  decision  of  the  reversal." 

In  Werner  z'.  City  of  Rochester,  149  N.  Y.  563,  44  N.  E.  Rep.  300, 
it  was  held:  "  An  exception  to  the  denial  of  a  motion  for  a  new 
trial  does  not  enable  a  party  to  argue  in  the  Court  of  Appeals  a 
point  not  taken  on  the  trial."  Quinlan  v.  Welch,  141  N.  Y.  158,  36 
N.  E.  Rep.  12. 

The  cases  above  cited  apply  with  equal  force  to  the  suggestion  in 
the  prevailing  opinion  of  the  court  in  this  case  that  "  it  was  the 
duty  of  the  trainmen  not  only  to  drive  the  boys  off,  but  to  keep 
them  off,  so  far  as  it  was  possible  for  them  to  do  so;  and  apparently 
the  brakeman  on  the  occasion  in  question  was  intent  upon  the  per- 
formance of  this  duty,  and  was  thus  engaged  in  his  master's  busi- 
ness, and  was  acting  within  the  general  scope  of  his  employment,'* 
and  that  for  the  negligent  performance  of  the  duty,  by  the  brake- 
man,  of  keeping  the  plaintiff  off  the  train,  the  defendant  is.  liable. 
There  is  no  evidence  in  the  case  which  in  any  manner  supports  such 
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suggestion  or  theory.  No  evidence  was  given  tending  to  show  that 
the  brakeman  was  charged  with  the  duty  of  keeping  the  plaintiff  or 
other  boys  off  the  train.  Plaintiff's  experienced  counsel  at  no  time 
during  the  progress  of  the  trial  called  the  attention  of  the  learned 
trial  court  to  such  a  proposition,  or  suggested  that  it  could  be  made 
the  basts  of  a  recovery,  and  he  has  not  argued  or  alluded  to  such  a 
proposition  upon  this  appeal.  The  case  was  tried  and  the  appeal 
argued  upon  the  single  theory  that  the  brakeman  was  charged  with 
the  duty  of  removing  the  plaintiff  and  other  trespassers  from  the 
train;  that  while  engaged  in  the  performance  of  that  duty  he  neg- 
ligently and  wilfully  inflicted  upon  the  plaintiff  the  injuries  com- 
plained of.  The  point  that  the  brakeman  was  charged  with  the 
duty  of  keeping  the  plaintiff  and  others  from  getting  on  the  train, 
that  he  was  engaged  in  the  performance  of  that  duty  when  the 
plaintiff  was  injured,  and  that,  therefore,  the  defendant  was  liable 
for  his  negligent  acts,  was  not  raised  or  taken  upon  the  trial,  and  is, 
therefore,  not  available  to  the  plaintiff  upon  this  appeal.  Werner  v. 
City  of  Rochester,  supra. 

Assuming  that  the  evidence  tended  to  establish  the  allegation  in 
the  complaint  that  the  brakeman  "  jumped  immediately  after  this 
plaintiff,  striking  him  as  he  landed,  and  thereby  breaking  this  plain- 
tiff's leg,"  was  the  learned  trial  court  justified  in  granting  defend- 
ant's motion  for  a  nonsuit?  At  the  time  the  brakeman  attempted 
to  scare  the  plaintiff  and  his  associates  from  the  train,  it  was  con- 
cededly  moving  at  a  very  slow  rate  of  speed,  —  had  just  started,  as 
some  of  the  witnesses  stated,  and  others  testified  that  it  had  just 
commenced  to  move.  It  was  going  so  9lowly  that  the  brakeman 
was  able  to  jump  from  the  car,  chastise  the  plaintiff,  as  stated  by 
his  witnesses,  and  again  get  upon  the  same  car  before  it  had  passed 
the  spot  where  the  plaintiff  was.  Under  such  circumstances,  it  may 
be  doubted  whether  a  finding  by  the  jury  that  the  defendant  was 
guilty  of  negligence  because  the  brakeman,  charged  with  the  duty 
of  keeping  trespassers  off  the  train,  compelled  the  plaintiff,  a  boy 
then  fourteen  years  of  age,  to  leave  the  train  while  it  was  moving 
at  such  rate  of  speed,  would  have  been  justified.  It  is  evident  that 
if  the  employees  of  the  defendant  were  under  the  obligation  of 
bringing  the  long,  heavy  train  in  question  to  a  full  stop  before  driv- 
ing the  plaintiff  and  the  other  boys  off,  it  would  be  practically 
impossible  to  prevent  them  from  riding  at  will  between  the  points 
traversed.  After  the  train  had  been  stopped  and  the  boys  driven 
from  it,  before  it  could  be  started  again  they  would  all  be  back  in 
place,  and  so  the  process  might  be  repeated  indefinitely.  Without, 
however,  passing  upon  that  question,  but  assuming  that  the  brakeman 
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was  not  justified  in  driving  the  boys  from  the  train  while  in 
motion,  do  the  other  facts,  as  alleged  in  the  complaint,  and  testified 
to  by  the  plaintiff  and  his  witnesses,  establish  a  cause  of  action? 
A  master  is  liable  for  the  wrongful  act  of  his  servant,  if  he  gave  him 
authority  to  act  in  respect  to  the  business  in  which  he  was  engaged 
when  the  wrong  was  committed,  and  the  act  complained  of  was  done 
in  the  course  of  his  employment.  Rounds  2^.  Railroad  Co.,  64  N.  Y. 
129  (i).  "  The  rule  recognized  in  all  the  recent  cases,  and  which 
does  not  materially  conflict  with  any  of  the  older  decisions,  although 
it  may  qualify  some  of  the  intimations  and  casual  expressions  or 
illustrations  of  the  judges,  is  that  for  the  acts  of  the  servant,  within 
the  general  scope  of  his  employment,  while  engaged  in  his  master's 
business,  and  done  with  a  view  to  the  furtherance  of  that  business 
and  the  master's  interest,  the  master  will  be  responsible,  whether 
the  act  be  done  negligently,  wantonly,  or  even  wilfully.  *  *  * 
But  if  a  servant  goes  outside  of  his  employment,  and,  without  regard 
to  his  service,  acting  maliciously  or  in  order  to  effect  some  purpose 
of  his  own,  wantonly  commits  trespass  or  causes  damage  to  another, 
the  master  is  not  responsible."  Mott  v.  Ice  Co.,  73  N.  Y.  543; 
Cohen  v.  Railroad  Co.,  69  N.  Y.  170;  Mars  v.  Canal  Co.,  54  Hun, 
625,  8  N.  Y.  Supp.  107. 

In  the  case  of  Rounds  v.  Railroad  Co.,  supra^  the  court  says:  "  It 
seems  to  be  clear  enough  from  the  cases  in  this  State  that  the  act 
of  the  servant  causing  actionable  injury  to  a  third  person  does  not 
subject  the  master  to  civil  responsibility  in  all  cases  where  it  appears 
that  the  servant  was  at  the  time  in  the  use  of  his  master's  property, 
or  because  the  act,  in  some  general  sense,  was  done  while  he  was 
doing  his  master's  business,  irrespective  of  the  real  nature  and 
motive  of  the  transaction.  *  *  *  If,  however,  the  servant,  under 
guise  and  cover  of  executing  his  master's  orders,  and  exercising  the 
authority  conferred  upon  him,  wilfully  and  designedly,  for  the  pur- 
pose of  accomplishing  his  own  independent,  malicious,  or  wicked 
purposes,  does  an  injury  to  another,  then  the  master  is  not  liable. 
The  relation  of  master  and  servant  as  to  that  transaction  does  not 
exist  between  them.  It  is  a  wilful  and  wanton  wrong  and  trespass, 
for  which  the  master  cannot  be  held  responsible." 

The  only  question  to  be  determined  in  this  case  is  as  to  whether 
the  defendant's  brakeman,  in  leaving  the  car  and  jumping  upon  or 
against  the  plaintiff  when  he  was  upon  the  ground  and  clear  from 
the  train,  was  acting  within  the  scope  of  his  employment,  in  the 
performance  of  the  duty  imposed  upon  him  by  the  company  When 
the  facts  are  ascertained,  there  can  be  no  question  about  the  rules 

I.  Reported  in  8  Am.  Neg.  Cas.  536. 
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of  law  which  are  applicable.  In  the  case  at  bar  we  will  assume  that 
the  defendant's  brakeman  was  charged  with  the  duty  of  removing 
trespassers,  including  the  plaintiff,  from  the  train  of  which  he  had 
charge,  and  that  for  any  negligent  or  wrongful  act  committed  while 
in  the  discharge  of  that  duty,  although  acting  in  excess  of  his 
authority,  or  even  done  wilfully  or  maliciously,  which  resulted  in 
injury  to  a  third  person,  the  defendant  would  be  liable.  The  brake- 
man,  in  the-  performance  of  his  duty,  caused  the  plaintiff  to  leave 
the  train,  but,  however  negligently  or  maliciously  that  duty  may 
have  been  performed,  it  did  not  cause  or  result  in  injury  to  the 
plaintiff;  but  after  he  had  caused  the  plaintiff  to  leave  the  train, 
evidently  because  he  lost  his  self-control,  or  because  influenced  by 
anger  or  passion,  he,  too,  left  the  train,  not  for  the  purpose  of 
serving  his  master,  but  for  the  purpose  of  inflicting  punishment 
upon  the  plaintiff,  to  gratify  his  passion.  There  is  no  evidence 
tending  to  show  that  in  chasing  the  plaintiff  the  brakeman  got 
under  such  headway  that  he  could  not  avoid  getting  off  the  train, 
that  he  left  it  involuntarily,  or  that  he  had  any  other  purpose  than 
to  catch  and  punish  the  plaintiff.  Such  act  could  in  no  manner 
benefit  the  defendant,  was  in  no  sense  a  part  of  the  brakeman's 
duty,  and  was  not  covered  by  any  instructions  given  to  him  by  the 
master.  It  was  a  wanton,  malicious,  and  unauthorized  act,  com- 
mitted after  the  plaintiff  had  ceased  to  be  a  trespasser,  and  after 
the  brakeman  had  fully  performed  his  duty  by  causing  all  trespassers 
to  leave  the  train.  The  circumstance  that  the  assault  upon  the 
plaintiff  was  committed  almost  instantly  after  he  left  the  train  is 
not  of  consequence;  and  yet  if,  three  or  five  minutes  after  the  plain- 
tiff had  safely  landed  upon  the  ground,  the  brakeman  had  returned 
and  assaulted  him  because  he  was  angry  on  account  of  what  had 
occurred  before,  it  would  not  be  seriously  contended  that  the 
defendant  would  be  liable  for  such  assault.  Time,  however,  is 
not  of  the  essence  of  liability  in  such  case;  but,  as  we  have  seen, 
it  depends  upon  whether  or  not  the  unlawful  act  was  committed 
by  the  servant  while  engaged  in  the  master's  business,  and  in  the 
course  of  his  employment.  To  hold  the  defendant  liable  in  this 
case  would  involve  assent  to  the  proposition  that  a  conductor  or 
other  person  in  charge  of  a  railroad  car  or  train  for  a  corporation 
may  wilfully  and  maliciously  assault  a  person  who  has  left  such  car 
or  train  pursuant  to  his  command  or  direction,  and  make  the  cor- 
poration liable  for  such  unlawful  act.  We  think  no  case  can  be 
found  which  in  any  manner  tends  to  support  such  a  doctrine.  In 
the  case  of  Mali  v.  Lord,  39  N.  Y.  381,  the  defendant's  servant 
caused  a  policeman  to  arrest  and  search  a  customer  suspected  of 
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stealing  goods.  It  appeared  that  the  servant  had  no  express  or 
implied  authority  to  cause  such  arrest  to  be  made,  and  it  was  held 
that  the  defendant  was  not  liable,  although  the  arrest  was  caused 
to  be  made  while  the  servant  was  engaged  in  his  master's  business. 
In  the  case  of  Feneran  v.  Manufacturing  Co.,  20  App.  Div.  574,  47 
N.  Y.  Supp.  284,  a  collector  for  a  vendor  of  goods  sold  upon  the 
instalment  plan  committed  an  assault  upon  the  vendee  while  attempt- 
ing to  retake  the  goods  because  of  the  nonpayment  of  an  instalment. 
It  was  held  that  such  an  act  was  not  within  the  scope  of  the  collec- 
tor's employment,  and  that  the  master  was  not  liable.  In  the  case 
of  Rudgeair  v.  Traction  Co.,  180  Pa.  St.  333,  i  Am.  Neg.  Rep.  523, 
36  Atl.  Rep.  859,  it  was  held  that  the  defendant  was  not  liable  for 
the  act  of  his  servant,  a  motorman,  who  left  his  car  and  assaulted 
a  man,  who  was  driving  a  team  in  front  of  the  car,  and  who  refused 
to  leave  the  track.  An  examination  of  the  many  cases  cited  by 
appellant's  counsel  discloses  the  fact  that  in  each  case  the  wrongful 
act  complained  of  was  done  by  the  servant  while  in  the  performance 
of  an  act  which  he  had  express  or  implied  authority  from  the  master 
to  perform,  and  before  such  act  had  been  fully  completed.  In  the 
case  at  bar  the  brakeman  had  authority  from  the  master  to  remove 
trespassers  from  the  train  in  question,  and,  so  far  as  appears  by  the 
•evidence  in  this  case,  his  duty  ended  there.  For  the  negligent  or 
wrongful  performance  of  that  duty,  boncededly,  the  defendant  would 
be  liable.  At  the  time  the  plaintiff  was  injured  that  duty  had  been 
performed.  The  plaintifif  had  left  and  was  clear  of  the  train.  After 
the  duty  had  been  performed,  and  defendant's  servant,  because 
angry  on  account  of  what  had  previously  occurred,  went  further, 
exceeded  his  authority,  and  committed  a  wicked  and  malicious 
assault  upon  the  plaintiff. 

Upon  all  the  evidence,  and  under  the  authorities,  the  conclusion 
is  reached  that  the  learned  trial  justice  properly  granted  the  defend- 
ant's motion  for  a  nonsuit.  It  follows  that  the  judgment  and  order 
appealed  from  should  be  affirmed,  with  costs. 

Spring,  J.,  concurred. 

CITY  OF  HAMILTON  V.  ASH  BROOK. 

Supreme  Caurt^  Ohio,  April,  igoo. 


LIABILITY  OF  MUNICIPAL  CORPORATION  FOR  INJURY  TO  PROP- 
ERTY  CAUSED  FROM  OVERFLOW  IN  NATURAL  WATER  COURSE. 
—  I.  A  municipal  corporation  is  not  liable  for  damages  caused  by  such 
increased  flow  in  a  natural  water  course  as  results  from  the  improvements 
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of  lots  and  streets  withia  the  territory  whose  waters  naturally  drain  into 
SQch  water  coarse.  Springfield  v,  Spence,  39  Ohio  St.  665,  followed  and 
approved. 

^.  Although  the  statutes  confer  upon  municipalities  situated  upon  natural  water 
courses  authority  to  levy  taxes  to  acquire  sites  and  construct  such  levees  as 
public  considerations  may  require,  they  do  not  impose  the  duty  of  exercis- 
ing that  authority  for  the  protection  of  lowlands  from  overflow  by  natural 
water  courses,  nor  to  indemnify  the  owners  of  such  lands  on  account  of 
injuries  resulting  from  such  overflow. 

3.  When  a  municipality,  acting  upon  a  license  given  to  it  by  the  owners  of  lands 
along  a  natural  water  course  which  flows  by  or  through  it,  constructs  levees 
for  the  purpose  of  confining  its  waters,  it  does  not  thereby  undertake  that 
the  levees  aie  sufiBcient  to  protect  such  lands  from  overflow,  nor  does  it 
engage  to  maintain  them. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Butler  County. 

Action  by  Mrs.  Ashbrook  against  the  city  of  Hamilton.  From 
judgment  for  plaintiff,  defendant  brings  error.     Judgment  reversed, 

Mrs.  Ashbrook  brought  suit  in  the  Court  of  Common  Pleas  against 
the  city  of  Hamilton  to  recover  damages  which  resulted  from  the 
overflowing  of  her  lot  situated  within  said  city  in  May,  1893,  whereby 
her  vegetables,  hotbeds,  and  a  rope  walk  situated  on  said  lot  were 
injured.  The  substance  of  her  amended  petition  is  that  a  drain  or 
sewer  had  been  constructed  by  the  city  and  used  by  it  as  a  part  of 
its  sewer  system,  the  sewer  being  constructed  by  the  erection  of 
dykes  or  levees  on  the  surface  of  the  ground  about  twenty  feet 
apart,  thereby  creating  a  channel  or  waterway  across  the  low 
grounds  of  the  plaintiff  and  others,  for  the  purpose  of  conveying  the 
surface  water  to  the  Great  Miami  river,  about  one-third  of  a  mile 
distant  from  her  premises.  She  alleged  that  surface  water  from  a 
large  portion  of  the  city  was  collected  by  its  drainage  system,  and 
thrown  into  the  channel  so  constructed,  and  that  the  banks  of  said 
channel  were  negligently  and  insufficiently  constructed  and  main- 
tained, so  that  they  were  insufficient  to  resist  the  weight  of  water 
which  might  be  expected  to  be,  and  which  upon  this  occasion  was, 
thrown  against  them,  and  that  from  this  the  overflow  of  her  ground 
and  the  consequent  injury  occurred.  She  further  alleged  that  the 
city  had  constructed  bridges  for  its  streets  over  its  said  waterway, 
and  that  said  bridges  were  so  low  as  to  interfere  with  the  flow  of 
water  in  said  channel.  In  its  answer  the  city  admitted  that  it  is  a 
'municipal  corporation  of  the  grade  and  class  alleged  in  the  amended 
petition,  and  that  at  the  date  alleged  and  for  several  days  prior 
thereto  there  were  heavy  rains  in  and  about  the  city.  It  also 
admitted  the  existence  of  said  waterway,  which  was  known  as 
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"Crawford's  run,"  flowing  past  the  premises  of  the  plaintiff,  and 
alleged  that  upon  the  day  of  the  injury  to  the  plaintiff's  premises 
the  water  in  the  river  had,  in  consequence  of  said  rains,  reached  an 
unusual  stage,  and  impeded  the  flow  of  the  water  in  the  run  by  the 
backing  up  of  the  waters  of  the  river,  by  which  the  breaking  of  the 
levee  was  occasioned.  It  denied  all  the  allegations  of  the  petition 
which  were  not  expressly  admitted.  The  reply  was  a  general  denial 
of  the  allegations  of  the  answer. 

There  was  no  important  conflict  in  the  evidence  introduced  upon 
the  trial.  The  drain  referred  to  is  a  natural  water  course  known  as 
"  Crawford's  run/'  as  the  original  petition  had  alleged  it  to  be.  It 
flowed  by  the  lowlands  of  the  plaintiff  and  others  lying  near  the 
Miami  river,  in  a  winding  and  somewhat  ill-defined  course,  discharg- 
ing its  waters  into  the  river  about  one-third  of  a  mile  away.  The 
development  of  the  city  had  been  attended  by  the  establishment  of 
grades,  the  erection  of  houses  and  other  buildings,  and  in  the 
improvement  of  streets  and  sidewalks,  resulting  in  a  somewhat 
more  rapid  flow  of  water  from  the  area  which  naturally  drained  into 
Crawford's  run,  but  there  was  no  evidence  tending  to  show  that 
the  city  had  ever  added  to  the  area  of  drainage.  In  July,  1868,  the 
proprietors  of  the  lots  and  lands  in  the  vicinity  executed  to  the  city 
the  following  instrument:  "Whereas,  it  is  proposed  by  the  city 
council  of  the  city  of  Hamilton  to  straighten,  widen,  and  deepen 
the  sewer  or  drain  leading  from  the  Miami  canal  westwardly  to  the 
Miami  river,  in  the  south  part  of  the  city  of  Hamilton,  Ohio,  and 
along  what  is  known  as  *  Crawford's  Run,'  so  that  the  direction  of 
said  sewer  or  drain  shall  be  as  follows,  to  wit:  [Courses  and  distances 
omitted.]  And  whereas,  in  thus  following  said  direction  for  said 
sewer  or  drain  it  will  be  necessary  to  enter  upon  and  occupy  for  that 
purpose  certain  lots  and  land  owned  by  the  grantors  herein,  as  well 
as  to  make  the  necessary  excavations  thereon  for  the  construction 
of  said  sewer  or  drain :  Therefore,  in  order  to  afford  to  the  city  of 
Hamilton  all  proper  facilities  for  the  straightening,  widening,  and 
deepening  of  said  sewer  or  drain  between  the  points  named,  we,  the 
undersigned  owners  of  real  estate  along  the  line  of  said  contemplated 
improvement,  do  hereby  give,  grant,  and  convey  to  said  city  of 
Hamilton  the  right  of  way  on  the  real  estate  owned  by  us,  respec- 
tively, along  the  line  of  said  sewer  or  drain,  to  the  end  that  the 
same  may  be  straightened  so  as  to  run  in  the  direction  above 
described.  We  also  grant  to  said  city  of  Hamilton  the  right  to 
make  all  proper  excavations  and  embankments  in  order  to  construct 
said  improvement  upon  our  respective  tracts  of  land  along  the  line 
of  said  sewer  or  drain,  as  above  described,  said  excavations  to  be  in 
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all  cases  upon  the  line  of  said  drain  or  sewer;  hereby  releasing  all 
claim  of  damages  or  compensation  on  account  thereof.  In  witness 
whereof  we  have  hereunto  set  our  hand  and  seal  this  27th  day  of 
July,  1868." 

This  instrument  was  executed  by  Mrs.  Ashbrook's  grantor.  Pur- 
suant thereto  the  city  then  erected  the  dykes  or  levees  whose  insuffi- 
ciency is  alleged,  and  did  all  that  it  ever  did  to  affect,  in  any  way, 
the  flowage  of  the  water  in  the  stream,  with  the  exception  of  unim- 
portant and  infrequent  repairs  of  the  dykes  6r  levees  which  it  then 
constructed.  When  the  levee  in  front  of  Mrs.  Ashbrook's  lot  gave 
way,  heavy  rains  had  fallen,  large  quantities  of  water  had  collected 
in  Crawford's  run,  and  a  very  high  stage  had  been  reached  by  the 
water  in  the  river,  from  which  it  resulted  that  the  levee  became 
soaked  and  weakened  so  that  it  gave  way.  It  is  not  entirely  clear 
whether  at  the  precise  time  when  the  break  occurred  the  water  in 
the  run  was  still  flowing  towards  the  river,  or  the  waters  of  the  river 
had  set  the  current  in  the  opposite  direction.  It  is,  however,  undis- 
puted that  within  a  very  brief  time  thereafter  the  water  was  flowing 
rapidly  from  the  river,  that  the  surface  of  the  water  in  the  river 
was  more  than  seven  feet  higher  than  the  portion  of  Mrs.  Ash- 
brook's lot  nearest  the  levee,  and  that  when  the  water  stood  upon 
her  lot  at  its  greatest  depth  its  level  was  substantially  that  of  the 
water  in  the  river. 

The  city  solicitor  requested  the  court  to  give  the  following  instruc- 
tions, which  were  refused: 

**  I.  It  having  been  shown  by  record  evidence  that  at  the  time  of 
the  improvement  of  Crawford's  run  by  straightening,  deepening, 
and  widening  the  same  that  plamtiff's  grantor,  then  the  owner 
of  the  property  described  in  the  petition,  in  writing,  agreed  to  said 
improvement  and  released  the  city  from  all  claims  for  damages  by 
reason  thereof,  and  there  having  been  no  evidence  ofiFered  to  con- 
tradict said  agreement,  I  charge  you  that  plaintiff  cannot  now  com- 
plain by  reason  of  the  defendant's  having  made  said  improvement, 
whether  the  same  is  an  artificial  or  natural  waterway. 

"  2.  Before  you  can  find  for  the  plaintiff  under  the  evidence 
adduced,  you  must  find  that,  at  or  before  the  time  of  the  improve- 
ment of  Crawford's  run  by  deepening,  widening,  and  straightening 
the  same,  and  erecting  banks,  or  at  some  time  since  said  time,  and 
prior  to  the  injury  complained  of,  said  city  agreed  with  plaintiff  or 
her  grantor  and  bound  itself  to  maintain  said  banks;  and,  unless 
you  find  that  there  was  such  an  agreement,  your  verdict  must  be 
for  defendant." 

The  jury  were  instructed  generally  that,  if  the  city  used  this  run 
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as  a  part  of  its  drainage  system,  it  was  bound  to  use  ordinary  care 
in  constructing  and  maintaining  its  banks.  The  portion  of  the 
charge  which  regarded  most  closely  the  evidence  in  the  case  was 
the  following:  *'  If  this  drain  was  so  located  and  constructed  that, 
in  times  of  high  water  in  the  river,  the  water  backed  up  the  channel 
of  the  drain,  and  thereby  increased  the  volume  of  water  therein, 
and  the  pressure  against  its  banks,  it  was  the  duty  of  the  city 
authorities,  if  the  city  maintained  and  used  the  drain,  to  take  all 
reasonable  precautions  to  render  the  banks  of  sufficient  strength  to 
resist  such  pressure,  and  retain  such  increased  volume  of  water." 
The  jury  returned  a  verdict  in  favor  of  Mrs.  Ashbrook  for  the 
injuries  shown  to  have  been  done  to  her  property.  The  city's 
motion  for  a  new  trial  was  overruled,  and  a  judgment  w;)s  entered 
upon  the  verdict.  In  the  Circuit  Court  the  judgment  of  the  Com- 
mon Pleas  Court  was  affirmed. 

C.  R.  Hartkoff,  City  Solicitor,  and  Ed.  H.  Jones,  for  plaintiff  in 
error. 

MoREY,  Andrews  &  Morey,  for  defendant  in  error. 

Shauck,  Ch.  J.  (after  stating  the  facts).  —  We  do  not  find  in  the 
briefs  of  counsel  for  Mrs.  Ashbrook  any  claim  that  the  system  of 
drainage  adopted  by  the  city  enlarged  the  area  which  drained  into 
this  natural  water  course.  That  view  of  its  liability  has  not  appeared 
in  the  case  since  the  filing  of  the  amended  petition.  Nor  does  it 
appear  to  be  the  view  of  counsel  that  the  city  is  liable  for  the 
increased  flowage  of  water  resulting  from  the  improvement  of  prop- 
erty within  the  area  of  natural  drainage.  That  a  municipality  is  not 
liable  on  that  account  is  settled  in  Springfield  v,  Spence,  39  Ohio 
St.  665.  Nor  could  it  be  maintained  upon  the  evidence  in  this  case 
that  the  levees  were  insufficient  to  confine  the  water  which  actually 
came  from  the  area  of  natural  drainage.  The  liability  of  the  city  is 
to  be  determined  in  view  of  the  fact,  which  no  evidence  in  the  case 
obscures,  that  if  at  the  time  of  this  occurrence  the  site  of  Hamilton 
had  been  a  wilderness,  the  land  now  owned  by  Mrs.  Ashbrook  would 
have  been  covered  by  water  to  the  same  depth.  There  bein^  no 
evidence  to  show  that  the  city  caused  the  water  to  flow  upon  her 
land,  we  have  to  inquire  whether  it  is  liable  for  permitting  it  to  flow 
there. 

We  do  not  infer  from  the  charge  that  such  a  liability  was  supposed 
to  result  from  the  erection  of  levees  in  1868  upon  the  execution  of 
the  instrument  of  that  date.  That  instrument  was  but  a  license, 
and  what  the  city  did  in  the  construction  of  the  levees  was  its 
execution.  No  consideration  passed  from  the  signers  of  the  instru- 
ment, nor  did  it  contain  terms  binding  the  city  to  the  construction 
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•of  levees  of  sufficient  strength  to  exclude  backwater  from  the  river, 
nor  to  maintain  such  levees  as  it  might  construct.  That  it  was  not 
intended  to  impose  an  obligation  upon  the  city  is  to  be  inferred  from 
the  fact  that  it  did  not  execute  it.  What  the  city  then  did  indicated 
the  extent  to  which  those  then  in  charge  of  its  affairs  thought  that 
public  money  might  properly  be  used  for  the  protection  of  its  streets 
and  of  the  neighboring  lands  from  inundation.  If  they  had  authority 
to  create  a  future  liability  in  that  regard,  and  thus  to  forestall  the 
judgment  of  their  successors  upon  that  question,  it  is  quite  clear 
that  they  did  not  attempt  to  exercise  it.  The  liability  of  the  city 
was  not  greater  after  than  before  the  execution  of  the  license  of 
1868.  The  trial  judge  may  have  been  justified  in  refusing  to  instruct 
that  the  city  was  not  liable  except  upon  an  agreement,  since  there 
was  no  evidence  of  any  agreement  affecting  the  subject  of  the 
action. 

When  in  the  portion  of  the  charge  quoted  in  the  statement  of  the 
case,  and  in  other  portions  of  it,  the  trial  judge  called  Crawford's 
run  a  "drain,"  he  invited  himself  to  the  commission  of  error. 
And  in  that,  and  other  portions  of  the  charge,  the  jury  was  author- 
ized to  draw  an  inference  unfavorable  to  the  city  if  it  used  the 
waterway.  It  did  not,  according  to  any  evidence  in  the  case,  use  it 
otherwise  than  as  a  means  of  escape  for  the  surface  water  which 
flowed  into  it  from  the  natural  inclination  of  the  ground.  Such  use 
by  cities  of  streams  which  flow  through  or  by  them  is  universal  and 
inevitable.  It  is  inevitable  because  of  the  persistent  tendency  of 
water  to  seek  a  lower  level.  We  look  vainly  for  the  foundation  of 
such  a  liability  as  is  contemplated  in  the  instructions  given.  A  city 
may  be  held  in  damages,  for  failure  to  perform  its  contracts,  for 
wrongs  which  it  perpetrates,  and  for  omissions  of  duties  imposed 
upon  it  by  law.  Here  was  neither  contract  nor  wrong.  What 
imposed  duty  was  omitted?  None  is  called  to  our  attention.  To 
justify  this  recovery,  the  omission  would  necessarily  be  of  a  munici- 
pal duty  imposed  upon  the  city  to  exercise  the  power  of  taxation  for 
the  private  purpose  of  giving  low-lying  lands  which  are  subject  to 
overflow  a  value  equal  to  that  of  those  more  favorably  situated.  No 
statute  imposes  such  a  duty.  The  case  does  not  require  us  to  say 
that  no  such  duty  could  be  imposed.  Levees  are  public  works. 
The  authority  to  acquire  sites  for  them  is  conferred  by  section  2232 
of  the  Revised  Statutes,  and  that  to  levy  taxes  for  their  construction 
by  section  2683.  The  terms  of  the  statutes  impose  no  duty.  They 
are  mere  grants  of  authority,  which  may  be  exercised  or  not  accord- 
ing to  the  discretion  of  the  proper  municipal  authorities,  in  view  of 
the  public  considerations  by  which  its  exercise  might  be  affecteJ. 
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Since  it  was  not  the  duty  of  the  city  to  make  any  provision  to  pro- 
tect  these  lands  from  overflow  by  the  waters  of  the  river,  it  is  plain 
that  it  is  not  liable  on  account  of  the  inadequacy  of  the  provisions 
which  it  saw  fit  to  make.  The  instruction  which  would  most  cer- 
tainly have  led  to  the  right  verdict  does  not  appear  to  have  been 
requested.  The  jury  should  have  been  directed  to  return  a  verdict 
in  favor  of  the  city. 
Judgments  of  the  Circuit  and  Common  Pleas  Courts  reversed. 


CINCINNATI  STREET  RAILWAY  COMPANY  V. 

JENKINS. 

Hamilton  County  Circuit  Courts  Ohio^  August^  igoo. 


COLLISION  BETWEEN  VEHICLE  AND  STREET  CAR  —  NEGLIGENCE — 
PROXIMATE  CAUSE  —  INSTRUCTION. In  an  action  to  recover  dam- 
ages for  injuries  sustained  in  a  collision  between  plaintiff's  vehicle  and  one 
of  defendant's  street  cars,  the  defendant  had  a  right  to  have  the  court  say 
to  the  jury  that  if  the  negligence  of  both  parties  directly  contributed  to  the 
injury,  or  both  proximately  contributed  thereto,  then  plaintiff  was  not  entitled 
to  recover,  and  failure  to  so  instruct  is  reversible  error. 

CONTRIBUTORY  NEGLIGENCE  —  INSTRUCTION,  —  Where  ihe  plaintiff 
alleged  negligence  of  defendant  in  running  its  car  at  an  unlawful  and  dan. 
gerous  rate  of  speed,  and  failed  to  sound  the  gong,  and  there  was  testimony 
tending  to  prove  that  plaintiff,  without  looking  or  listening  for  an  approach- 
ing car,  suddenly  turned  his  horses  onto  the  track  for  the  purpose  of  cross- 
ing it,  and  the  court  stated  the  rule,  where  both  parties  are  negligent,  to  be 
that  if  the  circumstances  are  such  that  notwithstanding  the  negligence  of 
the  plaintiff,  the  defendant  could,  by  the  exercise  of  ordinary  care  have 
avoided  the  accident,  then  notwithstanding  his  negligence,  plaintiff  could 
recover,  it  was  held  that  such  instruction  was  erroneous,  as  it  was  mislead- 
ing in  thai  it  made  no  distinction  as  to  whether  plaintiff's  negligence  con- 
tributed directly  or  remotely  to  the  accident,  nor  did  it  specify  any  circum- 
stance requiring  defendant  to  exercise  care  to  avoid  the  accident. 

COLLISION  — EVIDENCE. —  The  facts  In  the  case  reviewed  and  judgment 
for  plaintiff  held  not  sustained  by  the  evidence. 

On  error  to  Court  of  Common  Pleas.  From  judgment  for  plain- 
tiff, William  Jenkins,  for  $3,500,  tht  railway  company  brings  error. 
Separate  opinions  were  written  by  Smith,  P.  J.,  Giffen  and  Swing, 
JJ.  The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
Swing,  J.     Judgment  reversed. 

James  R.  Foraker,  for  plaintiff  in  error. 

D.  W.  Cordell  and  Frank  H.  Kemper,  for  defendant  in  error. 
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Smith,  P.  J.  —  One  of  the  principal  grounds  urged  by  counsel  for 
plaintiff  in  error  for  the  reversal  of  this  judgment  is,  that  the  trial 
judge  refused  to  give  to  the  jury,  before  the  argument  of  the  case, 
certain  specific  written  charges  which  had  bsen  submitted  to  him 
for  that  purpose,  and  that  he  was  thereby  prevented  from  arguing 
to  the  jury  the  facts  in  the  case  in  the  light  of  the  law,  as  it 
should  have  been  presented  to  the  jury  before  the  argument 
commenced. 

The  record  in  this  case  simply  shows  that  at  the  close  of  the  testi- 
mony in  the  case  the  "  counsel  for  the  defendant  requested  the  fol- 
lowing special  charges  to  be  given;"  then  follow  ten  special  charges, 
all  of  which  were  refused,  and  to  the  refusal  to  give  each  one  the 
counsel  for  the  defendant  excepted.  But  it  does  not  appear  that 
the  court  was  asked  to  give  these  charge  to  the  jury  before  the 
argument,  or  that  the  court  refused  to  do  so,  or  that  any  exception 
was  taken  to  the  action  of  the  court  in  refusing  to  give  them,  or 
either  of  them  before  the  argument.  From  all  that  appears  it  was 
just  a  case  where  counsel  present  certain  charges  to  be  given  by 
the  court  when  giving  the  general  charge  to  the  jury  at  the  close  of 
the  argument.  While  it  is  held  in  54  Ohio  St.  523,  that  it  is  the 
right  of  a  party  to  have  correct  written  instructions  given  before 
argument  when  properly  asked,  it  is  also  held  that  to  constitute 
error  as  to  this  the  record  must  affirmatively  show  that  the  court 
was  requested  to  give  such  instructions  before  the  argument,  and 
that  its  refusal  to  do  so  was  the  subject  of  an  exception. 

We  are  of  the  opinion  that  several  of  the  charges  so  asked  to  be 
given  were  sound  law  and  applicable  to  the  case,  and  should  have 
been  given  to  the  jury  as  asked,  or  in  other  language  which  stated 
substantially  the  same  proposition  of  law.  We  understand  it  to  be 
conceded  that  this  was  substantially  done  in  this  case  when  the 
charges  asked  were  proper,  except  as  to  No.  4.  This  read  as 
follows: 

"  If  the  jury  find  from  the  evidence  that  the  plaintiff  and  defend- 
ant were  both  negligent,  and  that  the  negligence  of  both  contributed 
directly  to  cause  the  injury  complained  of  in  this  case,  then  your 
verdict  should  be  for  the  defendant." 

We  are  not  unmindful  of  the  doctrine  of  the  law,  abundantly  sus- 
tained by  authority,  which  is  a  limitation  on  the  general  doctrine 
that  a  person  may  recover  in  an  action  damages  for  injury  to  him- 
self occasioned  by  the  negligence  of  another,  notwithstanding  the 
fact  that  his  own  negligence  exposed  him  to  the  risk  of  injury  (and 
thereby  in  a  sense  contributed  to  his  own  injury),  if  the  other  party 
after  he  became  aware,  or  ought  to  have  become  aware  of  his 
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dangef,  either  wilfully  injured  him,  or  failed  to  use  ordinary  care 
to  avoid  injury  to  him,  and  did  so  injure  him. 

But  it  seems  to  me  that  the  charge  asked  for  and  refused  excludes 
the  idea  of  any  such  case  as  this.  It  simply  calls  for  the  annuncia- 
tion to  the  jury  of  the  well-settled  rule  of  the  law  that  where  the 
negligence  of  both  parties  directly  contributes  to  the  injury  of  the 
plaintiff,  that  he  cannot  recover;  for  in  my  judgment  the  words 
"contributed  directly  to  cause  the  injury"  are  the  equivalent  to 
the  words  "  proximately  caused  the  injury,"  as  used  in  the  syllabus 
of  the  case  of  Railroad  Co.  v.  Kassen,  49  Ohio  St.  230  (i),  cited  in 
the  memorandum  of  Judge  Giffen;  and  the  defendants  in  this  case, 
therefore,  had  a  right  to  have  the  court  say  to  the  jury  that  if  the 
negligence  of  both  parties  directly  contributed  to  the  injury,  or 
both  proximately  contributed  thereto,  that  plaintiff  was  not  entitled 
to  recover. 

There  can  be  no  question,  though,  but  that  the  trial  court  was 
not  bound  to  give  the  charge  in  the  language  used  by  defendant's 
counsel,  but  might  give  it  substantially  in  other  language,  and  if  the 
evidence  justified  it,  go  further,  and  state  to  the  jury  the  rule  as  to 
"  the  more  proximate  cause,"  as  stated  in  the  case  last  referred  to, 
and  in  many  other  cases. 

The  question  then  recurs,  whether  the  court  having  refused  to 
give  this  special  charge  to  the  jury  (which,  I  think,  ought  to  have 
been  given),  gave  it  in  substance,  or  whether  there  were  such  quali- 
fications made  to  it  as  in  effect  stated  a  different  rule  to  the  preju- 
dice of  t^e  defendant. 

It  may  be  said  that  the  charge  given  by  the  court  upon  this  sub- 
ject is  quite  lengthy,  and  in  some  particulars  is  not  so  clear  and 
explicit  as  it  ought  to  be.  In  some  parts  of  it  language  was  used 
which  would  seem  to  be  sufficient  to  convey  to  the  minds  of  the 
jury  the  doctrine  of  the  law  expressed  in  the  special  charge  asked 
for.     For  instance,  he  says: 

"  The  proximate  cause  is  that  cause  which  is  immediately  opera- 
tive, without  the  intervention  of  any  other.  Now,  if  the  parties 
were  mutually  to  blame  —  were  equally  at  fault,  so  that  you  would 
be  entitled  from  the  evidence  to  say  that  the  proximate  cause  was 
the  act  of  both,  then  the  plaintiff  could  not  recover." 

Again:  '*  And  if  it  should  be  your  judgment  that  the  mutuality  or 
fault  was  such  that  the  conduct  of  both  parties  was  the  proximate 
cause  of  this  accident,  the  plaintiff  cannot  recover,  and  your  verdict 
will  be  for  the  defendant." 

I.  Railroad  Co.  v,  Kassen,  49  Ohio  St.  230,  is  reported  in  6  Am.  Neg.  Cas.  179.. 
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But  the  paragraph  last  quoted  is  immediately  followed  by  this: 

'*  But,  gentlemen  of  the  jury,  on  the  other  hand,  there  is  another 
rule  of  law  which  applies  even  in  cases  where  both  parties  are  to 
blame,  where  the  conduct  of  both  has  contributed  to  tlie  accident, 
and  that  is  this:  If  the  circumstances  are  such  that,  notwithstand- 
ing the  negligence  of  the  plaintiff,  the  defendant  could,  by  the  exer* 
cise  of  ordinary  care,  have  avoided  the  accident,  then,  notwithstand- 
ing the  negligence  of  the  plaintiff,  the  plaintiff  can  recover.  *  *  * 
So,  if  it  be  your  judgment  that  the  defendant  was  negligent,  and  the 
plaintiff  was  negligent,  but  that  the  defendant,  by  the  use  of  such 
care  as  I  have  described,  could  have  avoided  the  accident,  notwith* 
standing  the  plaintiff's  negligence,  then  your  verdict  will  be  for  the 
plaintiff." 

It  seems  to  me  that  these  paragraphs  from  the  charge  state  the 
rule  altogether  too  strongly  against  the  defendant  below,  and  if 
such  is  the  law,  that  there  are  very  few  cases  where  a  plaintiff  would 
not  be  entitled  to  recover,  even  though  he  had  been  guilty  of  negli- 
gence himself  directly  contributing  to  the  injury.  There  should 
have  been  some  limitation  in  the  language  used,  for  instance,  to 
the  effect  that  although  the  plaintiff  had  originally  been  negligent, 
for  instance,  in  driving  on  the  track,  or  in  suddenly  attempting  to 
drive  across  it  in  the  face  of  a  near  and  rapidly  approaching  car,  and 
his  danger  was  discovered  by  the  motorman,  or  shouM  have  been  so 
discovered  in  the  exercise  of  due  care,  an4  that  he  then  failed  to 
use  proper  care  to  prevent  injury,  that  in  such  case  the  plaintiff 
might  recover.  But  there  was  no  such  limitation,  and  the  jury 
might  well  have  concluded  from  this  part  of  the  charge  that  the 
plaintiff  was  entitled  to  recover,  even  if  his  own  negligence  had 
proximately  contributed  to  the  accident,  though  this  certainly  could 
not  have  been  the  meaning  of  the  trial  judge. 

The  defendant's  counsel  having  excepted  to  the  whole  charge,  as- 
they  had  a  right  to  do  in  this  case  under  the  recent  statute,  I  am  of 
the  opinion  that  there  was  error  in  the  charge  of  the  court  preju- 
dicial to  the  defendant,  and  that  for  this  reason  also  the  judgment 
should  be  reversed. 

GiFFEN,  J.  —  I  concur  in  the  judgment  of  reversal,  but  prefer  to 
base  it  on  error  in  the  court  charging  the  jury  as  follows: 

"  There  is  another  rule  of  law  which  applies  even  in  cases  where 
both  parties  are  to  blame,  when  the  conduct  of  both  has  contributed 
to  the  accident,  and  that  is  this:  If  the  circumstances  are  such  that 
notwithstanding  the  negligence  of  the  plaintiff  the  defendant  could, 
by  the  exercise  of  ordinary  care,  have  avoided  the  accident,  then,  not- 
withstanding the  negligence  of  the  plaintiff,  the  plaintiff  can  recover.'* 
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The  plaintiff  alleges  in  his  petition  that  the  defendant  was  negli- 
gent in  running  its  car  at  an  unlawful  and  dangerous  rate  of  speed, 
and  failed  to  sound  the  gong,  either  of  which  may  have  been  a 
proximate  cause  of  the  accident.  There  was  testimony  tending  to 
prove  that  the  plaintiff,  without  looking  or  listening  for  an  approach- 
ing car,  suddenly  turned  his  horses  onto  the  track  for  the  purpose 
of  crossing  it,  and  thereby  contributed  directly  to  his  injury 

The  jury  may  well  have  found  under  this  charge  that  the  defend- 
ant was  liable  by  reason  of  a  failure  to  exercise  ordinary  care  in 
avoiding  the  accident,  by  running  the  car  at  a  lawful  rate  of  speed, 
or  by  sounding  the  gong,  although  the  plaintiff  by  his  concurring 
negligence  contributed  to  his  injury. 

There  is  no  averment  in  the  petition  that  after  the  plaintiff  placed 
himself  in  a  position  of  peril,  the  defendant  knew  or  ought  to  have 
known  of  it,  and  perhaps  it  is  not  necessary;  but  if  the  testimony 
tended  to  prove  such  fact,  the  jury  should  have  been  instructed  that 
such  circumstance  required  the  defendant  to  use  ordinary  care  to 
avoid  the  accident,  and  that  a  failure  to  do  so  would  make  it  liable, 
notwithstanding  the  negligence  of  plaintiff. 

In  the  case  of  Railroad  Co.  v,  Kassen,  49  Ohio  St.  230  (i),  the 
third  proposition  of  the  syllabus  is  as  follows: 

**  The  rule  that  the  negligence  of  the  injured  party,  which  proxi- 
mately contributes  to  the  injury,  precludes  him  from  recovering,  has 
BO  application  where  the  more  proximate  cause  of  the  injury  is  the 
omission  of  the  other  party,  after  becoming  aware  of  the  danger  to 
which  the  former  party  is  exposed,  to  use  a  proper  degree  of  care 
to  avoid  injuring  him." 

The  charge  makes  no  distinction  as  to  whether  the  negligence  of 
the  plaintiff  contributed  directly  or  remotely  to  the  accident,  nor 
<ioes  it  specify  any  circumstance,  or  whether  it  arose  before  or  after 
the  plaintiff  was  placed  in  a  position  of  danger,  that  would  require 
the  defendant  to  exercise  care  to  avoid  the  accident,  hence  the 
instruction  was  misleading. 

Swing,  J.  —  This  case  is  in  this  court  on  error  to  the  judgment 
of  the  Court  of  Common  Pleas.  In  that  court  Jenkins  recovered  a 
judgment  against  the  street  railroad  company  for  $3,500  on  account 
of  injuries  received  in  a  collision  between  a  vehicle  which  Jenkins 
was  driving  and  one  of  the  cars  of  said  company  at  Ridgeway  and 
Main  avenues  in  Avondale. 

While  there  is  a  conflict  of  evidence,  we  think  the  manifest  weight 
of  the  evidence  clearly  shows  that  Jenkins  was  driving  his  vehicle 

I.  Reported  in  6  Am.  Neg.  Cas.,  179. 
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OQ  the  east  side  of  Main  avenue,  going  north  between  the  railroad 
tracks  and  the  curb  until  he  got  opposite  Ridgeway  avenue,  when 
he  suddenly  turned  to  the  left,  crossing  the  street  car  tracks  right 
in  front  of  the  car  which  was  approaching.  The  evidence  of  Jenkins 
and  Miss  Harmon  and  William  Carter  is  to  the  effect  that  Jenkins 
was  driving  with  the  left  wheel  between  the  tracks,  but  the  evidence 
of  Dr.  Adams,  Miss  Rau,  Albert  Frazier,  the  motorman  and  the 
conductor  and  Mrs.  Harmon  is  to  the  effect  that  Jenkins  was  driv- 
ing east  of  the  east  rail.  The  evidence  of  Dr.  Adams  and  Miss  Rau 
is  very  clear  and  convincing  on  this  point.  We  cannot  understand 
how  these  witnesses  could  have  been  mistaken;  they  were  in  a 
position  to  observe  accurately  the  position  of  Jenkins.  They  testify 
as  to  facts  that  must  have  happened  as  they  relate  them  or  else  they 
are  telling  wilful  falsehoods;  and  we  see  absolutely  no  reason  to 
think  that  the  witnesses  are  not  truthful.  The  motorman  and  the 
-conductor  may  be  said  to  be  interested,  but  their  statements  seem 
to  be  reasonable  and  straightforward  and  are  borne  out  in  every 
important  particular  by  Dr.  Adams,  Miss  Rau,  Mrs.  Harmon  and 
Frazier. 

While  Jenkins  undoubtedly  had  a  perfect  right  to  drive  between 
the  tracks,  still  if  he  was  a  careful  and  prudent  driver  he  would  not, 
under  the  circumstances,  be  expected  to  drive  this  distance  between 
the  tracks.  The  curtains  of  his  carriage  were  down,  and  he  coald 
not  observe  an  approaching  car  without  some  exertion,  and  he  was 
at  a  point  on  the  tracks  when  he  had  every  reason  to  think  a  car 
might  come  up  to  him.  When  he  came  to  Main  avenue  he  did  not 
immediately  go  on  the  track,  but  drove  on  the  east  side  of  the  track 
until  he  came  to  a  point  where  the  street  was  obstructed  in  such  a 
way  that  he  was  compelled  to  go  on  the  track  to  get  around  the 
obstruction,  and  it  is  reasonable  to  think  that  being  a  prudent 
driver,  that  having  some  800  or  900  feet  to  go  before  leaving  the 
street,  that  he  would,  after  passing  the  obstruction,  resume  his 
position  outside  of  the  tracks.  There  was  nothing  in  the  way  to 
prevent  him  doing  this,  and  it  was  the  safest  place  for  him  to  be  in ; 
and  whatever  presumption  would  arise  from  this  goes  to  confirm 
the  direct  evidence  of  the  witnesses  referred  to. 

We  think  there  can  be  no  question  but  what  the  evidence  shows 
that  the  car  and  the  vehicle  were  traveling  north  for  quite  a  distance, 
just  previous  to  the  collision,  close  together,  and  that  the  collision 
was  caused  by  Jenkins  turning  his  horses  from  their  course  north  to 
a  westerly  course  to  go  out  on  Ridgeway  avenue.  We  see  nothing 
clearly  shows  is  that  Jenkins  was  driving  north  on  the  east  side  of 
the  track,  and  that  when  opposite  Ridgeway  avenue  he  suddenly 
Vol.  VIII— 9 
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in  the  evidence  that  tends  to  show  that  the  motorman  had  any  wiU 
fui  intention  to  run  Jenkins  down.  What  we  think  the  evidence 
turned  his  vehicle  across  the  track  of  the  street  railroad;  that  at 
the  time  he  turned  to  cross  the  track  the  street  car  was  but  fifteen 
feet  away,  and  that  the  motorman  was  not  able  to  stop  his  car 
before  the  collision  occurred.  We  are  unable  to  see  wherein  the 
motorman  was  negligent,  and  this  burden  was  on  the  plaintiff  to 
prove.  There  was  no  negligence  in  the  speed  of  the  car.  There 
was  nothing  to  indicate  that  Jenkins  was  going  to  turn  upon  the 
track  at  the  point  where  he  did  turn  until  just  at  the  time  he  com- 
menced to  go  on  the  track,  and  the  car  was  so  near  him  that  it  could 
not  be  stopped  in  time  to  prevent  the  collision,  and  there  was  noth- 
ing to  show  that  the  motorman  was  not  justified  in  running  his  car 
so  close  up  to  Jenkins's  vehicle. 

The  accident,  it  seems  clear  to  us,  was  caused  by  the  negligence 
of  Jenkins  in  attempting  to  cross  the  street  car  track  in  front  of  a 
car  that  was  so  close  and  going  at  such  a  rate  of  speed  that  it  was 
impossible  to  stop  the  car  before  a  collision  took  place.  The  street 
was  clear,  and  there  was  nothing  to  prevent  Jenkins  from  driving 
along  said  street  in  a  proper  and  safe  place,  and  there  was  nothing 
to  prevent  Jenkins  from  ascertaining  at  the  time  he  crossed  the 
track  whether  there  was  any  danger  of  a  collision  with  an  approach- 
ing car;  but  he  did  not  seem  to  have  taken  any  such  precaution,  and 
there  being  nothing  in  the  evid'ence  to  warn  the  motorman  that 
Jenkins  would,  when  he  got  to  Ridgeway  avenue,  turn  his  vehicle 
across  the  track,  and  it  being  clear  that  there  is  nothing  to  show 
that  the  motorman  intended  to  wilfully  run  him  down,  we  can  see 
no  negligence  in  the  case  except  that  of  Jenkins,  which  to  us  is  clear 
and  manifest;  and  said  judgment  should  be  reversed,  because  it  is 
not  sustained  by  the  evidence. 


SERVICE  V.  SHONEMAN. 

Supreme  Court^  Pennsylvania^  ^^y^  1900. 


EMPLOYEE  SCALDED  BY  STEAM  ESCAPING  FROM  BOILER  — DAN- 
GEROUS  MACHINERY—  LIABILITY  OF  MASTER.  —  In  an  action  to 
recover  damages  for  the  death  of  plaintiff's  husband,  who  was  in  the  employ 
of  defendant,  and  while  assistinfj:  the  engineer  in  defendant's  place  of  bust* 
ness  was  scalded  by  escaping  steam  from  the  boiler,  it  was  held  that  as 
defendant  was  neither  a  boiler  maker  nor  an  engineer,  and  could  only  select 
a  boiler  at  the  suggestion  of  those  who  used  boilers  or  on  the  recommenda- 
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tion  of  experts,  and  if,  in  the  exercise  of  business  prudence  he  got  an  unsafe 
boiler,  yet  one  in  ordinary  use,  he  was  not  answerable  for  the  conse- 
quences, and  judgment  for  plaintiff  was  reversed. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Mary  Service  against  Louis  Shoneman,  trading  as  Shone- 
man  Bros.  From  judgment  for  plaintiff  defendant  appeals.  Judg- 
ment reversed. 

The  following  is  the  charge  of  the  court  below  (Wiltbank,  J.): 

••  On  the  3ist  of  August,  1893,  the  defendant  was  carrying  on 
business  on  Eighth  street.  He  was  a  dry-goods  merchant,  and  he 
had  in  his  employ  Thomas  Service.  On  that  day  the  engineer  who 
had  charge  of  Shoneman 's  engine  and  boiler  asked  Service  to  do 
something  for  him,  which  was  this:  He  observed  that  the  front  of 
his  boiler  at  a  certain  place  at  the  edge  of  one  of  the  plates  that  you 
have  heard  described  to  you  showed  evidences  of  leaking.  There 
were  steam  and  water  coming  out,  he  found,  somewhere,  about  half 
the  size  of  a  lead  pencil,  as  he  described  it.  He  called  upon  Service 
to  hand  him  a  wrench.  Service's  employment  in  that  establishment 
was  that,  apparently,  of  porter,  or  general  assistant,  and  it  was  in 
the  line  of  his  duty  to  hand  the  engineer  that  wrench.  He  handed 
it  to  him,  and  the  engineer  took  it,  adjusted  it  to  the  nut  which  was 
at  the  end  of  the  pivot  or  rod  which  projected  beyond  the  plate 
outside  of  the  boiler,  and  then  proceeded  to  so  move  that  nut  as  to 
tighten  up  the  plate.  His  object  was  to  work  on  the  nut  on  the 
thread  on  which  it  is  usually  worked,  in  a  direction  which  would 
carry  the  nut  towards  the  plate,  and  carry  the  plate  closer  to  the 
head  of  the  boiler.  You  will,  of  course,  know  that  that  thread  on 
the  nut,  if  worked  in  another  way,  would  carry  the  nut  away  from 
the  boiler.  But  the  object  of  the  engineer  was  to  tighten  the  plate 
—  to  carry  the  plate  nearer  the  head  of  the  boiler,  to  prevent  the 
further  emission  of  steam  and  water.  Now,  instead  of  producing 
that  result,  the  plate  opened.  It  noi  only  did  not  come  nearer  the 
head  of  the  boiler,  but  moved  in  its  position  so  that  it  uncovered 
to  a  slight  extent  the  chamber  in  which  the  steam  and  water  were 
confined,  and  there  being  thus  made  a  vent,  there  was,  apparently, 
a  heavy  emission  of  steam  and  water.  The  engineer  himself,  stand- 
ing in  the  direction  of  the  current,  was  injured,  and  Service  was 
thrown  into  the  pit  which  was  in  front  of  the  boiler,  and  so  griev- 
ously injured  that  within  a  short  time  he  died.  Now,  the  plaintiff 
claims  that  Mr.  Shoneman,  who  was  the  owner  of  the  boiler,  must 
answer  in  damages  for  the  death  of  Mr.  Service,  and,  in  order  to 
determine  that  question,  you  have  to  consider,  under  the  proofs 
that  have  been  produced  to  you,  certain  matters  that  I  will  submit* 
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"  You  will  have  no  difficulty,  I  think,  in  reaching  the  conclusion 
that  the  cause  of  the  accident  was  the  moving  of  that  plate;  and  the 
proofs  make  it  equally  clear  that  the  object  of  the  workman  —  the 
engineer  —  when  he  went  to  work,  was  not  to  do  what  did  happen, 
but  to  do  the  other  thing;  that  is  to  say,  to  tighten  the  plate  up 
against  the  front  of  the  boiler.  At  all  events,  as  a  consequence  of 
what  he  did  do,  it  moved,  and  there  was  thus  created  this  vent, 
and  accordingly  there  resulted  the  accident.  It  is  the  theory  of  the 
plainti£F's  case  that  what  the  engineer  did  at  that  time  was  properly 
done;  that  the  action  which  he  concluded  was  necessary  under  the 
circumstances  was  prudent  and  proper.  That  is  the  theory  of  the 
plaintiff's  case,  and  he  suggests  the  question  to  you  to  be  that  that 
plate  slipped  because,  whilst  the  engineer  took  proper  steps  to 
tighten  it  up  against  the  boiler,  it  was  not  itself  properly  made ;  that 
it  was  so  smooth  on  the  edge  that  when  it  pressed  against  the  head 
of  the  boiler,  instead  of  holding  there,  it  slipped  aside.  And  it  is 
contended  for  the  plaintiff  that  you  are  to  punish  Mr.  Shoneman  in 
damages  because  of  that  condition  of  the  plate,  and  also  by  reason 
of  the  fact  that  the  plate  was  triangular,  instead  of  being  circular. 
You  will  remember  that  that  plate  covered  an  opening  in  the  chest, 
or  '  header,*  as  it  was  called,  of  the  boiler,  into  which  the  ends  of 
three  tubes  were  introduced,  and  that  that  plate,  in  a  proper 
position,  stood  directly  over  the  holes  of  those  three  tubes.  You 
can  understand,  therefore,  that,  as  it  was  triangular  in  form,  and 
as  it  is  conceded  that  it  covered  tubes  which  would  open  on  the 
spaces  at  either  end  of  the  three  angles  of  this  triangular  plate, 
when  that  plate  was  moved  it  would  be  reasonable  to  suppose  that 
part  of  a  tube  would  be  uncovered,  and  you  can  also  understand  the 
force  of  the  argument  that  this  would  not  have  been  the  result  if 
the  plate  had  been  a  round  one,  because  then  it  would  have  been 
immaterial  how  much  it  moved  in  position,  unless  it  had  dropped 
off,  as  one  of  the  witnesses  said.  It  would  be  immaterial  how  much 
it  moved  in  position,  if  it  still  kept  its  place  on  the  rod,  because, 
being  circular,  it  never  would  have  left  uncovered  any  part  of  the 
hole  at  the  head  of  the  tube.  You  have  to  consider,  therefore, 
whether  there  was  any  negligence  in  the  construction  of  that  boiler 
due  to  the  triangular  form  of  that  plate,  and  due  to  the  alleged  fact 
that  the  inner  surface  and  the  edges  of  that  plate  were  too  smooth 
for  the  purposes  of  its  employment.  Now,  when  you  come  to  con- 
sider that  fact  —  and  it  is  a  very  narrow  question  for  you  —  you  will 
have  to  consider  it  by  the  light  of  certain  suggestions.  You  must 
remember  that  both  the  plaintiff  and  the  defendant  are  to  be 
regarded  by  you  as  unskilled  in  boilers,  and  as  depending  upon 
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other  people  for  their  knowledge   with  regard  to  boilers.       Mr. 
Shoneman,  being  a  dealer  in  dry  goods,  and  having  charge  of  an 
establishment  in  which  the  use  of  a  boiler  may  be  regarded  as 
necessary,  could  do  no  more  than  an  ordinarily  prudent  dealer  in 
dry  goods  would  do,  or  an  ordinarily  prudent  man  unacquainted 
with  matters  of  machinery  would  do,  when  he  proceeded  to  buy  a 
boiler.     He  could  do  no  more  from  day  to  day,  when  people  about 
the  establishment  were  using  that  boiler.     He  cannot  be  regarded 
in  any  sense  as  a  skilful  engineer  or  a  practical  machinist,  for  he 
was  neither  one  nor  the  other.     He  was  merely  a  citizen,  who,  in 
the  course  of  his  business,  was  brought  at  no  time  into  actual  per- 
sonal employment  in  the  use  of  machinery  himself  as  an  operator;  a 
citizen  who  was  obliged  to  depend  upon  the  information  of  others 
when  he  came  to  select  the  machinery  and  tiie  boiler  which  were 
necessary  to  his  establishment.     You  will  have    to  remember,  of 
course,  also,   that  Mr.   Service  was  a  person   in  like  position  of 
unskilfulness.     He  was  a  carpenter  by  trade,  and  he  was  employed 
about  this  establishment  as  a  man  who  would  assist  generally  in  the 
performance  of  the  duties  incident  to  the  running  of  the  place.     He 
also  would  have  to  depend  upon  others  for  information.     You  may 
also,  before  you  pass  to  consider  the  main  question  of  the  case, 
reflect,  and  very  properly  reflect,  that  if  a  given  boiler,  or  one  of  a 
given  class  of  boilers,  is  selected  for  an  establishment  of  this  char- 
acter, it  is  necessary  to  consider  the  reputation  and  character  of  that 
boiler  to  aid  in  a  determination  whether  or  not  there  was  negligence 
in  its  build  and  in  its  use.     You  will,  therefore,  recall  the  testimony 
as  to  the  character  of  this  boiler  as  to  its  age,  as  to  its  reputation, 
and  if  you  find  the  character  to  be  one  of  safety,  and  the  age,  and 
the  number  of  boilers  sold  to  indicate  an  ordinary  general  use;  if 
you  find  that  under  such  circumstances  the  reputation  is  good  — 
that  must  operate  favorably  when  you  come  to  consider  whether  or 
not  the  defendant  used  proper  care  in  the  selection  of  it  by  the 
advice  of  those  who  knew  about  such  things,  and  in  the  manage- 
ment of  it  by  his  engineer. 

•*  Now,  as  a  matter  of  fact,  both  Mr.  Shoneman  and  Mr.  Service 
depended  upon  the  engineer  who  had  charge  of  that  boiler.  Mr. 
Shoneman  had  to  depend  upon  him  as  a  skilful  man,  who  knew 
how  to  manage  it;  and,  of  course,  Mr.  Service  had  to  depend  upon 
him  for  the  same  reason,  Mr.  Shoneman  being  only  brought  in 
contact  with  the  boiler  as  the  owner  of  it  and  the  head  of  the  estab- 
lishment, and  Mr.  Service  having  his  acquaintance  with  it  by  reason 
of  the  fact  that  he  had  to  work  around  about  it  at  times  in  the  per- 
formance of  his  ordinary  duty.     If  you  proceed  to  consider  the 
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question  by  the  light  of  these  suggestions,  it  seems  to  me  that  you 
can  resolve  the  problem  of  the  case  without  much  difficulty.  The 
defendants  were  not  bound  to  provide  the  safest  or  the  newest  and 
most  approved  appliances.  If  this  boiler  was  of  an  ordinary  char- 
acter, and  such  as  could,  with  reasonable  care,  be  used  without 
danger  by  a  competent  engineer,  that  is  all  that  can  be  required  of 
the  defendants.  As  has  been  shown  here  by  some  of  the  witnesses, 
the  attempt  to  tighten  up  the  plate  or  cap  was  dangerous,  —  the 
taking  of  a  risk,  as  it  was  called;  but  such  attempt,  according  to 
the  plaintiff's  proofs,  was  incident  to  the  employment,  and  was 
prudent  under  the  circumstances.  Therefore,  by  the  plaintiff's 
theory,  the  question  is  not  whether  the  deceased  was  exposed  to 
danger,  but  whether  he  was  so  exposed  through  neglect  of  Mr. 
Shoneman  to  provide  a  reasonably  safe  boiler.  There  is  no  conten- 
tion that  Mr.  Service  was  exposed  to  danger  by  reason  of  any  act 
of  Mr.  Shoneman's  in  employing  Rubner.  That  you  may  dismiss 
from  your  minds.  The  theory  of  the  plaintiff  is  that  Rubner  was  a 
wholly  competent  engineer,  and,  therefore,  it  cannot  be  contended 
for  a  moment  that  any  liability  arose  on  the  part  of  Mr.  Shoneman 
by  reason  of  the  employment  of  Rubner,  skilful  and  competent,  as 
it  is  contended  by  the  plaintiff,  he  was.  The  test  of  reasonable 
safety  is  ordinary  use.  The  complaint  of  this  boiler  is  directed 
exclusively  to  the  style  of  plate  or  cap,  and  it  is  claimed  that  the 
triangular  form  of  this  plate  or  cap,  in  connection  with  the  smooth- 
ness of  its  inner  edge,  induced  the  injury  when  Rubner  used  the 
wrench  upon  the  nut,  the  smooth  edge  permitting  the  plate  or  cap 
to  move  around  with  the  circular  motion  of  the  nut,  and,  as  a  con- 
sequence, the  triangular  shape  permitting  a  vent,  perhaps  three 
vents,  to  appear  at  the  head  of  the  three  tubes  which  the  plate 
would  have  held  closed  if  it  had  remained  in  its  proper  position. 
These  results,  the  plaintiff  contends,  could  not  have  arisen  had 
there  been  asbestos  about  the  inner  edge  of  the  plate  to  present  a 
roughened  surface  to  the  header  upon  which  it  pressed,  or  had  there 
been  flanges  or  other  device  there  for  the  same  purpose;  and  they 
further  contend  that,  even  in  the  absence  of  such  precaution,  even 
had  the  plate  or  cap  remained  smooth,  the  escape  of  steam  and 
water  would  have  been  avoided  had  the  plate  been  round,  and  not 
triangular.  It  is  for  you  to  answer  was  this  plate  or  cap,  subject 
as  it  was  to  this  criticism,  of  the  ordinary  character  of  those  in  use 
at  that  time  ?  To  answer  that  question  you  have  the  aid  of  much 
testimony  either  way.  I  charge  you  that,  if  it  was  of  the  ordinary 
character,  your  verdict  must  be  for  the  defendant.  If  it  was  not 
of  the  ordinary  character,  you  must  consider  two  other  points,  to 
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iirhich  I  shall  later  advert.  The  boiler  was  what  is  known  as  a 
'  water- tubular  boiler/  by  which  description  is  meant  a  boiler  made 
4ip  of  parallel  tubes  communicating  with  each  other,  with  spaces 
between  the  tubes  to  hold  water  and  the  spaces  between  to  hold 
£re,  so  that  the  operation  of  the  heat  might  change  the  water  to 
-steam.  Such  tubes,  it  is  clear,  must  be  kept  closed,  just  as  any 
boiler  must  be  kept  closed  when  so  active  and  forcible  an  agency  as 
steam  is  engendered  in  it.  Was  this  plate  or  cap  an  appliance  for 
the  closing  of  these  tubes  of  the  ordinary  character,  and  such  as 
-could,  with  reasonable  care,  be  used  without  danger  to  this  man  ? 
Was  it  a  reasonably  safe  appliance  ?  If,  as  I  have  already  said,  you 
find  from  the  evidence  that  it  was  such  as  was  in  ordinary  use  upon 
tubular  boilers  at  that  time,  —  that  is,  at  the  time  of  the  accident, 
—  then  it  is  your  duty  to  conclude  that  the  defendants  used  due 
care  in  having  it;  that  they  acted  according  to  the  usages,  habits, 
and  ordinary  risks  of  men  using  boilers  in  their  establishment,  —  in 
an  establishment  of  that  character.  The  testimony  on  this  head 
was  given  you  by  witnesses  for  the  plaintiff  and  the  defendant,  quite 
a  considerable  number  of  each.  Mr.  Simmons,  Mr.  0*Donnell,  Mr. 
Cree,  Mr.  Motson,  and  Mr.  Eckman  have  all  testified  that  the  appli- 
ance called  the  triangular  plate  or  cap  was  not  such  as  at  that  time, 
in  the  state  of  the  art  in  the  manufacture  and  use  of  tubular  boilers, 
was  in  general  and  ordinary  use.  On  the  other  hand,  Mr.  Moore, 
Mr.  Hodges,  Mr.  Ovem,  Mr.  Fett,  and  others,  whom  I  need  not 
name,  because  I  propose  to  dwell  on  the  testimony  of  three  of  those 
gentlemen,  specially,  testify  that  there  was  nothing  out  of  the  ordi- 
nary in  this  plate  and  in  its  use  at  that  time.  Mr.  Moore,  the  manu- 
facturer of  the  boiler  who  devised  the  triangular  plate,  has  so  testi- 
fied. He  has  stated  the  number  of  boilers  that  he  had  at  that  time 
made  and  put  in  use,  and  the  number  that  have  been  since  made, 
and  he  has  stated  positively,  independently  of  his  special  statement 
to  which  I  shall  call  attention,  that  the  triangular  plate  was  such  as 
was  not  without  the  ordinary  use  at  that  time;  that  it  was  a  plate 
which  might  be  considered  a  proper  one  for  an  ordinarily  careful 
and  prudent  man  to  have  at  the  head  of  the  boiler.  Mr.  Hodges 
and  Mr.  Ovem,  who  were  the  official  inspectors  of  the  city,  and 
who  examined  that  boiler  inside  and  outside,  and  who  made  a  writ- 
ten report  between  them,  which  you  will  have  out  with  you,  —  one 
being  in  a  certificate  signed  by  both  of  them,  coming  from  the 
bureau  of  inspectors;  and  the  other  being  a  detailed  report  made 
by  only  one  of  them,  who  made  a  personal  examination,  —  testified 
that  the  boiler  was  a  proper  one,  and  that  the  appliances  were 
proper,  and  such  as  you  may  regard  as  having  been  in  ordinary  use 
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at  that  time.  I  call  your  attention  to  Mr.  Moore's  testimony^ 
because  he  has  said  that  which,  if  you  believe  it,  will  make  it  neces- 
sary that  you  shall  find  a  verdict  for  the  defendant.  Mr.  Moore  has 
described  to  you  the  triangular  plate,  and  its  position  when  in 
proper  position  on  the  head  of  the  boiler.  It  must  have  struck  you 
as  you  proceeded  in  your  inquiry,  before  you  reached  the  testimony 
of  Mr.  Moore  as  a  very  remarkable  thing  that  any  machinist  should 
put  at  the  head  of  a  boiler,  and  any  engineer  should  use,  an  appli- 
ance so  put  by  any  machinist  which  was  capable  of  turning  by  the 
mere  twisting  of  a  nut.  How  can  it  be  conceivably  possible  that 
the  plate  of  a  boiler,  whether  of  the  ordinary  old-fashioned  'use 
before  tubular  boilers  were  introduced,  or  a  boiler  made  as  tubular 
boilers  are,  should  be  placed  where  their  integrity  and  office  depended 
upon  one  nut  alone,  and  that  a  nut  which  might,  by  the  operation 
of  a  wrench  for  an  inappreciable  distance  upon  the  face  of  the 
boiler,  cause  an  explosion  or  an  emission  of  steam.  I  say  it  must 
have  struck  you  as  evidence  of  negligence  which  might  be  well 
described  as  gross  that  anybody  would  manufacture  a  boiler  of  that 
character.  But  when  we  came  to  hear  the  manufacturer  himself 
describe  this  boiler  we  found  that  such  was  not  the  case,  and  that, 
if  we  are  to  believe  this  gentleman,  we  may  conclude  that  that  plate 
which  was  put  there  at  that  time,  if  properly  put  in  position,  was 
as  firmly  placed  and  as  safe  as  any  other  plate  or  any  other  boiler, 
providing  that  the  same  is  in  the  ordinary  condition,  which  a  good 
boiler  for  proper  use  should  be  in.  Mr.  Moore  testified  that  this 
triangular  plate  was  provided  with  what  he  called  a  *  seat.'  You 
will  have  to  find  what  is  meant  by  a  seat,  but  it  would  appear  from 
the  testimony  that  a  seat  is  perhaps  a  depression  in  the  header,  inta 
which  the  plate  would,  to  a  certain  extent,  sit  or  move  when  it  wa& 
properly  screwed  up  against  the  head  of  the  boiler;  and,  if  such  is 
the  case,  then  you  would  find  that  a  plate  thus  properly  screwed 
up  would  be  in  a  depression  in  the  head  of  that  boiler.  It  would  be  in 
a  seat,  as  Mr.  Moore  has  said,  from  which  it  would  be  impossible 
to  move  it  by  adding  pressure  to  the  head  of  the  boiler,  because  any 
such  pressure  would  only  make  it  more  firm  in  its  seat;  and  while 
you  are  going  through  the  operation  of  adding  that  pressure,  you 
certainly  would  not  enable  it  to  move  away  from  the  seat,  or  socket, 
or  depression  into  which  it  was  originally  set.  Mr.  Moore,  there- 
fore, if  you  believe  that  part  of  his  testimony,  has  indicated  that 
which  would  make  it  impossible  for  you  to  conclude  that  there  was 
any  negligence  in  the  use  of  this  plate,  assuming  it  to  have  been  in 
its  proper  position.  But  he  has  also  told  you  more  than  that.  He 
has  told  you  that  this  boiler  head  comprises  several  of  these  plates 
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(I  think  he  said  a  dozen  in  this  boiler),  and  that  the  plate  which  did 
move  (and  there  is  no  doubt  about  that,  —  that  one  of  these  plates 
did  move)  could  n6t  have  been  in  position,  because,  if  in  position, 
not  only  would  it  have  been  in  this  seat,  but  it  would  have  been  in 
sach  position  relatively  to  the  plates  on  either  side  of  it  in  that 
bottom  row  of  plates  that  there  would  not  have  been  sufficient  space 
between  the  edge  of  this  plate  and  the  edge  of  the  other  two  plates 
to  enable  it  to  move  sufficiently  far  to  create  the  vent  through  which 
the  steam  that  produced  the  accident  came.  You  will  understand 
that,  I  think,  without  my  saying  more  about  it.  These  plates,  if 
they  were  imbedded  in  their  several  seats  in  the  proper  way,  accord- 
ing to  the  design  of  the  patentee,  could  not  have  been  moved  by 
the  effort  to  tighten  them  up,  because  that  effort  would  have  made 
them  go  further  into  their  seat;  and,  assuming  that  Mr.  Moore  was 
mistaken  in  that,  they  could  not  have  moved  sufficiently  to  create 
this  vent,  because  that  would  have  required  a  movement  to  the 
extent  of  three-quarters  of  an  inch,  I  think  he  said,  and  the  only 
shifting  allowed  by  reason  of  the  proximity  to  the  other  plates  would 
have  been  about  a  quarter  of  an  inch.  Therefore,  if  you  believe 
what  Mr.  Moore  has  said,  you  are  bound  to  find  a  verdict  for  the 
defendant,  because  there  was  thus  in  use  a  boiler  as  to  which  there 
could  not  be  any  reasonable  complaint  made  of  this  one  plate  grow- 
ing out  of  the  fact  that  it  was  triangular  in  form.  If,  however,  you 
consider  that  it  is  your  duty  to  proceed  further,  I  instruct  you  that, 
should  you  find  that  the  plate  was  not  such  as  was  in  ordinary  use 
by  the  light  of  my  instructions,  you  are  then  to  determine  the  two 
points  to  which  I  have  already  adverted :  First,  whether  or  not  the 
engineer,  by  his  manner  of  working  on  that  nut  with  the  wrench 
negligently  caused  that  plate  to  turn,  and,  if  you  find  that  he  did, 
and  that  this  accident  would  have  been  avoided  had  he  used  reason- 
able care  at  that  time,  then  your  verdict  must  be  for  the  defendant. 
"  Now,  it  has  been  suggested  on  the  part  of  the  defendant  that 
it  must  be  that  this  man,  Mr.  Rubner,  made  a  mistake.  He  meant 
to  do  his  duty.  He  meant  to  do  an  entirely  proper  thing,  but  it  has 
been  suggested  to  you  with  some  force,  in  view  of  the  proofs,  that 
he  must  have  made  a  mistake,  and  that,  instead  of  working  the 
wrench  in  a  direction  to  give  a  motion  of  that  nut  towards  the 
boiler,  he  worked  it  the  other  way,  and  really  loosened  the  plate 
himself.  Without  admitting  it  at  all,the  plaintiff  says  that,  even  if 
that  is  so,  it  would  be  the  result  of  confusion  on  his  part,  due  to 
the  crisis,  —  to  the  sudden  fear  that  something  was  going  wrong, 
—  and  that  the  law  would  not  visit  him  with  the  consequences  of 
that.     I  instruct  you  that  if  this  gentleman  did,  by  the  use  of  that 
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wrench,  cause  the  loosening  of  this  plate,  it  was,  while  entirely 
innocently  done  on  his  part,  such  negligence  in  law  as  would  pre- 
clude a  recovery  here;  that  there  was  not  such  a  condition  or  crisis 
of  danger  as  would  justify  your  overlooking  that  which  you  found 
otherwise  to  have  been  negligence.  If,  therefore,  this  accident  was 
due  to  that,  you  must  find  a  verdict  for  the  defendant.  You  must 
also  consider  the  fact  that  this  leak,  as  it  originally  appeared,  may 
have  been  due,  although  it  will  be  for  you  to  say  upon  the  proofs 
whether  it  was  or  not,  to  the  imperfect  resetting  of  that  boiler  after 
the  inspection  of  August  28th.  It  was  inspected  on  August  28th, 
and  the  accident  happened  on  August  31st.  The  engineer  who  was 
then  in  charge  has  testified  that  it  was  taken  apart,  and  these  plates 
takfsn  off  on  the  28th,  and  that  he  himself  put  it  together  again 
afterwards.  He  said  he  oiled  up  the  nuts  and  cleaned  up  the  plates 
of  the  boiler,  and  saw  it  in  clean  condition  after  the  inspection,  as 
he  put  it  up.  If  it  is  a  fact  that  he  put  it  up  negligently,  so  that, 
with  regard  to  this  plate  in  question,  he  did  not  put  that  into  its 
seat,  assuming  that  you  find  it  had  a  seat  (and  that  will  be  for  you 
to  say,  depending  upon  your  weighing  the  evidence  and  the  credence 
you  may  give  Mr.  Moore),  if  there  was  such  a  seat  there,  or  whether 
there  was  one  there  or  not;  if  he  did  not  adjust  that  plate  correctly 
when  he  set  that  boiler  in  the  manner  he  testified  to  doing  it,  — 
setting  it  in  order  after  the  inspection,  —  then  the  defendants  could 
not  be  charged  with  the  consequences  of  this  accident,  and  you 
would  have  to  find  a  verdict  in  their  favor. 

"  Lastly,  I  have  to  charge  you  upon  the  effect  of  the  official 
inspection  of  this  boiler,  so  far  as  it  would  operate  to  relieve  Mr. 
Shoneman,  if  it  would  operate  at  all,  from  responsibility  in  the 
premises.  As  I  have  already  told  you,  Mr.  Shoneman  was  bound, 
in  the  purchase  of  this  boiler,  and  in  permitting  its  continued  use 
on  his  premises,  to  use  such  a  degree  of  care  as  you  would  find  to 
be  the  duty  of  an  ordinarily  careful  man  under  the  circumstances. 
Now,  you  may  conclude  from  the  proofs,  though  it  will  be  for  you 
to  conclude  one  way  or  the  other,  that  this  boiler  was  regularly 
inspected  from  the  time  of  its  purchase  down  to  the  time  of  the 
accident  in  each  year.  It  was  purchased  in  1888.  The  proofs  would 
justify  your  concluding  that  it  was  inspected  at  least  once  a  year  in 
the  interval  between  the  purchase  and  the  accident.  You  may  con- 
clude otherwise.  But  you  cannot  help  finding,  because  it  is  undis- 
puted, that  it  was  inspected  by  ofiicials  of  the  city  on  the  28th  of 
August,  1893,  just  three  days  before  the  accident.  As  I  have 
already  said  to  you,  the  measure  of  care  required  of  Mr.  Shoneman 
being  that  which  you  would  require  of  an  ordinarily  prudent  citizen 
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in  the  conduct  of  his  business,  —  such  a  business  as  this,  needing 
the  use  of  a  boiler  and  engine,  —  what  are  you  to  conclude  in  this 
case?  The  system  of  boiler  inspection  is  one  which  is  created  for 
the  safety  of  the  public,  both  individuals  and  the  general  public; 
and  if  you  find  such  a  system  in  existence  in  this  city  (and  you  are 
bound  so  to  find,  because  the  legislative  creation  of  the  system  is 
before  you,  and  it  is  not  disputed)  then  you  are  to  consider  that 
there  has  been  established  by  general  consent  (that  is  to  say,  by  the 
citizens  of  this  State)  a  certain  measure  of  care.  Citizens  say  by 
their  legislation,  '  You  must  have  your  boilers  examined,  and  you 
must  have  skilled  men  appointed  to  examine  them,  and  if  those 
skilled  men  are  of  the  opinion  that  your  boilers  are  all  right,  people 
may  go  on  and  use  them,  and  if  they  are  of  the  opinion  that  they 
are  defective,  in  any  particular,  people  may  not  go  on  and  use  them.' 
Now,  what  more  could  Mr.  Shoneman  do,  if  he  was  proceeding  to 
buy  a  boiler,  or  proceeding  to  use  one  that  he  had  bought  some 
time  before,  and  if  he  desired  most  earnestly  to  know  that  the 
boiler  was  one  which  could  be  used  with  ordinary  safety  in  his  estab- 
lishment than  have  it  inspected  by  skilled  inspectors,  and  have  it 
passed  upon?  And  if  you  find  that  in  this  case  he  did  so  do,  and 
that  there  was  a  proper  official  inspection  of  that  boiler,  and  that 
the  report  thereon  was  that  it  was  such  a  boiler  as  might,  not  only 
as  a  whole,  but  with  regard  to  its  several  appliances  (among  others, 
with  regard  to  these  triangular  plates,  —  this  one  plate  in  question), 
be  used  by  an  ordinarily  prudent  man,  you  are  bound  to  find  a  ver- 
dict for  the  defendant.  On  the  other  hand,  if  you  find  that  the 
engineer  was  not  guilty  of  negligence  leading  to  the  accident,  then 
if  you  also  find  that  the  plate  was  not  such  as  was  in  ordinary  use, 
and  that  the  inspection  was  not  adequate,  and  by  official  city 
authority,  you  may  find  a  verdict  for  the  plaintiff.  Should  you  find 
a  verdict  for  the  plaintiff,  the  measure  of  damages  would  be  the 
pecuniary  value  of  the  life  of  this  unfortunate  man.  In  order  to 
determine  what  was  the  pecuniary  value  of  his  life,  you  are  to  con- 
sider his  age  at  the  time  of  his  death,  which  was  somewhat  less  than 
thirty-three  years.  You  are  to  consider  the  probable  duration  of 
his  life,  in  view  of  the  proofs  of  the  condition  of  his  health  at  that 
time,  and  the  probabilities  of  his  remaining  in  good  health.  You 
are  to  consider  the  vicissitudes  of  illness  and  accident  which  might 
terminate  his  life  earlier  than  in  the  ordinary  course  of  nature  it 
would  terminate,  and  you  are  to  consider  his  earning  power,  assum- 
ing him  to  live  for  the  period  of  time  which,  under  the  proofs  and 
my  instructions,  you  believe  he  would  have  lived,  and  what  that 
would  represent  in  money  that  he  would  have  earned  in  that  time, 
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from  which,  however,  it  is  necessary  that  you  should  deduct  a  proper 
allowance  which  must  be  made  for  his  own  support  had  he  continued 
to  live,  because,  obviously  that  would  not  be  for  the  benefit  of  his 
family.  You  will  not  make  any  attempt  to  capitalize  any  money 
which  you  believe  he  would  have  made  had  he  continued  in  life. 
The  fact  that  he  left  a  family  is  a  fact  which  is  before  you,  but  that 
has  no  bearing  upon  your  estimate  of  the  damages  which  you  should 
allow.  It  appears  that,  unfortunately,  he  has  left  two  children  and 
a  widow,  but,  had  he  left  a  dozen  children,  it  would  have  had  no- 
other  bearing  on  this  point.  It  cannot  affect  your  determination  of 
the  value  of  his  life.  Of  course,  in  reaching  your  conclusion  you 
will  endeavor,  without  sentiment,  and  with  a  conscientious  recog* 
nition  of  your  duty,  to  settle  these  various  problems  that  I  have  put 
before  you,  running  down  into  the  one  problem  as  to  the  propriety 
of  that  triangular  plate,  dispassionately,  and  according  to  the 
proofs. 

"  I  am  asked  to  charge  you  by  the  defendant  as  follows:  '  i. 
The  employer  is  not  bound  to  have  expert  knowledge,  and  if  he 
buys  machinery  from  a  reputable  maker,  and  of  a  character  in  use 
by  others  and  on  sale  by  reputable  dealers,  paying  a  full  price,  he 
is  not  responsible  to  his  employees  for  injury  arising  from  defects  of 
which  he  had  no  notice  and  which  were  not  apparent  to  one  not 
an  expert.'  I  affirm  that  point,  providing  that  the  defects  alluded 
to  are  not  due  to  negligent  use  after  the  lapse  of  time,  but  that  the 
defects  alluded  to  in  the  point  are  such  as  existed  at  the  time  of  the 
purchase  or  shortly  thereafter.  '  2.  If  Mr.  Shoneman,  not  having 
knowledge  himself,  made  inquiry  of  others  who  had  used  the  same 
type  of  boiler,  and  of  a  reputable  expert,  and  bought  on  the  assur- 
ances that  the  boiler  in  question  was  a  safe  boiler,  and  nonexplosive, 
which  assurances  he  believed  to  be  true,  the  verdict  should  be  for 
defendant.'  I  refuse  that  point,  because  it  refers  exclusively  to  the 
date  of  the  purchase,  and  not  to  the  life  or  condition  of  the  boiler 
at  a  later  time.  '  3.  Shoneman's  only  duty  towards  his  employees 
was  to  use  ordinary  care  and  diligence  in  the  selection  of  the  boiler, 
and  the  law  assumes  that  he  did  so,  in  the  absence  of  proof  that  he 
failed  in  this  respect.'  I  affirm  that  point;  ordinary  care  and  dili- 
gence being  such  as  a  prudent  man  under  the  circumstances  would 
be  required  to  use.  '  4.  That  at  a  subsequent  time  a  difference  of 
opinion  as  to  the  merits  and  safety  of  the  boiler  existed  among 
engineers  not  brought  to  the  knowledge  of  Shoneman  would  not  be 
evidence  of  negligence  on  his  part.'  I  affirm  that  point.  '  5.  Under 
the  act  of  assembly  it  was  the  duty  of  the  city  inspector  to  inspect 
the  boiler,  and  certify  to  Shoneman  if  it  was  safe,  and  to  refuse  Xx> 
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^^e  a  certificate  if  it  was  unsafe.  When  this  public  officer,  from 
year  to  year,  inspected  and  tested  the  boiler,  Shoneman  was  entitled 
to  rely  on  his  certificate,  and  cannot  be  charged  with  negligence  for 
so  doing. '  If  you  find  as  a  fact  that  a  public  officer,  from  year  to 
year,  did  so  inspect  and  test,  then  I  affirm  that  point.  '  6.  Under 
all  the  evidence  in  this  case  the  verdict  must  be  for  the  defendant.' 
That  point  I  decline." 

Joseph  H.  Taulane  and  Richard  P.  White,  for  appellant. 

Charles  Goldsmith,  Maxwell  Stevenson,  and  Thad.  L.  Van- 
DERSLicE,  for  appellee. 

DsAN,  J.  —  The  defendant  is  a  merchant  in  the  city  of  Phila- 
delphia, using  steam  po.wer  in  conducting  his  business.  On  the  31st 
of  August,  1890,  plaintifiF's  husband,  Thomas  Service,  was  killed, 
not  exactly  by  a  boiler  explosion,  but  by  the  sudden  and  unusual 
escape  of  steam  in  great  force  and  large  volume  from  the  end  of  the 
boiler.  At  the  time  of  the  accident  the  boiler  and  engine  were  in 
charge  of  one  Rubner,  a  competent  engineer.  Service,  the  deceased, 
was  a  sort  of  porter  or  '*  all  around  man  "  in  the  establishment. 
At  the  exact  time  of  his  death  he  was  helping  the  engineer  in  the 
boiler  room.  From  the  testimony  of  the  engineer,  who  is  the  only 
living  witness  as  to  how  the  accident  occurred,  the  boiler  and  all 
its  attachments  were  in  proper  order  in  the  morning  when  the  fire 
was  kindled.  About  eleven  o*c1ock  in  the  forenoon  he  heard  a 
hissing  noise,  as  if  of  escaping  steam,  in  the  end  of  the  boiler,  where 
was  a  three-cornered  plate  covering  three  of  the  boiler  tubes,  and 
secured  by  bolt  and  nut.  He  discovered  a  small  jet  of  steam,  about 
the  diameter  of  a  lead  pencil,  escaping  from  one  side  of  the  plate, 
which  to  him  indicated  the  plate  was  loose.  At  his  request.  Service 
handed  him  a  wrench,  wherewith,  by  screwing  down  the  nut  on  the 
bolt,  the  plate  would  be  made  tight.  As  he  turned  the  wrench,  the 
three-cornered  plate,  instead  of  tightening,  turned  around  with  the 
wrench,  greatly  enlarging  the  aperture,  whereby  the  steam  escaped 
with  great  force  in  large  quantity,  severely,  though  not  fatally,  scald- 
ing the  engineer,  but  Service  so  badly  that  he  died  in  twenty  min- 
utes. The  plaintiff,  alleging  that  defendant  had  furnished  a 
dangerously  constructed  boiler,  and  one  not  in  ordinary  use,  brought 
this  suit  for  damages.  The  learned  judge  of  the  court  below,  in  a 
charge  admirable  for  its  lucidness,  as  well  as  exhaustiveness,  in  that 
it  presented  impartially  every  question  which  could  be  raised  on  the 
evidence,  submitted  the  case  to  the  jury  to  find  whether  the  con- 
struction of  the  boiler,  as  to  this  plate  and  the  method  of  attach- 
ment, was  such  as  was  in  ordinary  use,  and  had  been  inspected  while 
in  use  with  ordinary  care ;  saying  to  them,  if  they  found  against 
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defendant  in  these  particulars,  they  might  find  a  verdict  for  plain- 
tiff.    There  was  a  verdict  for  plaintiff  in  sum  of  $5,000,  and  from 
the  judgment  entered  on  it  we  have  this  appeal  by  defendant,  with 
five  assignments  of  error.     No  one  of  them  is  of  sufficient  merit  to 
warrant  discussion,  except  the  fifth,  which  asks  the  court,  under  all 
the  evidence,  to  direct  a  verdict  for  defendant.     The  case  is  a  close 
one.     We  have  most  carefully  considered  the  evidence  in  all  its 
bearings,  and  the  law  that  applies  to  it,  and  have  concluded  that  to 
permit  the  judgment,  under  the  undisputed  or  established  facts,  to 
stand,  would  fix  a  precedent  practically  imposing  on  the  employer 
the  responsibility  of  an  insurer  of  his  employees  against  accident. 
However  varying  may  be  the  rule  in  some  other  States,  in  this  it  is 
settled      Take  the  rule  as  stated  by  our  Brother  Mitchell  in  Titus 
V.  Railroad  Co.,  136  Pa.  St.  618,  20  Atl.  Rep.  517.    He  says:    **  Abso- 
lute safety  is  unattainable,  and  employers  are  not  insurers.     They 
are  liable  for  the  consequences,  not  of  danger,  but  of  negligence; 
and  the  unbending  test  of  negligence  in  methods,  machinery,  and 
appliances  is  the  ordinary  usage  of  the  business.     No  man  is  held 
by  law  to  a  higher  degree  of  skill  than  the  fair  average  of  his  pro- 
fession or  trade,  and  the  standard  of  due  care  is  the  conduct  of  the 
average  prudent  man.**     For  this  rule  he  cites  not  less  than  six  of 
our  own  cases  which  preceded  it,  and  certainly  not  less  than  ten 
have  followed;  the  latest  being  Keenan  v.  Waters,  181  Pa.  St.  247, 
2  Am.  Neg.  Rep.  454,  37  Atl.  Rep.  342.     Of  course,  a  steam  boiler 
is  dangerous,  even  if  of  the  very  best  construction.     Ail  that  can 
be  hoped  for  is  that  the  danger  shall  be  minimized  by  care  in  con- 
struction and  use.     Take  the  undisputed  facts  as  to  the  care  exer- 
cised by  the  owner  in  the  selection  of  this  boiler.     When  he  bought 
it,  three  years  before  the  accident,  he  inquired  of  a  large  number  of 
business  men  who  had  knowledge  on  the  subject  as  to  the  best 
boiler,  and  came  to  the  conclusion  to  see  Edward  J.  Moore,  who 
was  said  to  sell  a  nonexplosive  boiler  which  he  bad  invented.     He 
sent  for  Moore,  who  came.     He  determined  to  take  this  one,  after 
Moore  had  pointed  out  its  excellencies  and  superiority.     He  paid  a 
higher  price  for  it  than  many  others  were  offered  for.     Moore  gave 
him  the  names  of  a  large  number  of  persons  who  had  bought  and 
were  then  using  the  boiler.     He  then  employed  Rubner,  a  compe- 
tent engineer.     This  is  conceded  by  plaintiff.     He  ran  the  boiler 
and  engine  for  about  three  years,  or  up  to  the  date  of  the  accident, 
without  complaint  as  to  its  safety.     It  was  operated  for  nearly  four 
years  afterwards,  when  it  was  sold,  only  because  a  larger  one  was 
needed.     Moore,  from  whom  the  boiler  had  been  purchased,  had  a 
large  experience  in  the  use  of  boilers,  and  then  invented  this  pattern. 
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He  testifies  that  he  recomtneaded  this  boiler  to  Shoneman  as  the 
only  nonexplosive  boiler  then  in  use;  that  it  was  used  all  over  the 
United  States,  and  to  some  extent  in  Europe ;  that  at  the  date  of 
the  purchase  there  were  twelve,  and  at  the  date  of  the  accident 
eighty-three,  of  the  same  type  in  use  in  Philadelphia  and  vicinity; 
that  the  boiler  was  perfectly  safe,  and  that  he  had  never  known  of 
an  accident  by  reason  of  their  use.  He  gives  the  names  and  places 
of  business  of  those  using  the  boiler  at  the  date  of  the  purchase  by 
Shoneman,  and  of  many  of  those  who  used  it  afterwards.  Other 
witnesses  —  engineers  —  were  called,  who  had  charge  of  the  same 
kind  of  boilers,  and  testified  that  they  believed  it  entirely  safe. 
Their  opinion  was  that  the  accident  arose  from  attempting  to  screw 
down  the  plate  while  the  pressure  from  the  steam  was  on;  that 
Rubner  should  first  have  either  drawn  his  fires,  or  directed  the  escape 
of  steam  through  the  safety  valve,  before  attempting  to  manipulate 
the  screw.  This,  however,  is  immaterial,  for  the  competency  of  the 
engineer  is  conceded  by  plaintiff;  hence,  if  the  accident  came  from 
his  neglect,  the  defendant  is  not  answerable  to  a  co-employee  for 
it,  and  so  the  court  instructed  the  jury.  The  question  is  whether 
Shoneman  negligently  furnished  to  Service  and  other  employees 
dangerous  machinery  or  appliances  wherewith  to  carry  on  the  opera- 
tions of  his  business.  And,  as  is  said  in  Titus  v.  Railroad  Co., 
suprUy  the  unbending  test  of  negligence  is  the  ordinary  usage  of  the 
business.  The  care  exhibited  by  defendant  in  the  selection  of  this 
boiler  then  in  use,  and  which  to  him  seemed  safer  than  other  boilers; 
the  long  use  of  it  without  complaint  by  the  engineer;  that  it  was 
extensively  used  and  favored  by  many  other  owners  and  manufac- 
turers, —  absolutely  rebut  the  charge  of  negligence.  Assume  that 
there  was  some  conflict  in  the  evidence  as  to  whether  the  plate  over 
the  tubes  could  have  been  made  safer  by  some  other  device  or 
arrangement,  nevertheless,  defendant  was  not  bound  to  adopt  the 
safest  attachment.  Over  and  over  we  have  said  no  such  burden  is 
imposed  upon  an  employer.  Assuredly,  there  were  in  use  thousands 
of  different  patterns  of  other  boilers  which  had  no  such  attachment; 
but  there  was  no  evidence  that  this  had  ever  been  rejected  because 
unsafe,  or  that  it  had  not  such  extended  use  as  defendant  claimed, 
and  adduced  evidence  to  establish.  He  was  neither  a  boilermaker 
nor  an  engineer.  He  could  only  select  one  at  the  suggestion  of 
those  who  used  boilers,  or  on  the  recommendation  of  those  who 
were  experts.  If,  in  the  exercise  of  business  prudence,  he  got  an 
unsafe  boiler,  yet  one  which  was  in  ordinary  use,  he  is  not  answer- 
able for  the  consequences. 

Another  point  was  made  at  the  trial  which  calls  for  notice.     It 
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was  alleged  on  the  part  of  plaintiff  that  there  was  no  proper  inspec- 
tion of  ttie  boiler;  that  age  and  use  had  impaired  its  strength,  and 
that  the  consequent  weakness  may  have  aggravated  the  disaster,  if 
it  did  not  cause  it.  We  cannot  see  how  other  than  one  view  can  be 
taken  of  the  evidence,  either  the  accident  was  caused  by  the  unsafe 
design  of  the  plate  over  the  tubes,  or  by  the  negligence  of  the  engi- 
neer in  manipulating  the  nut  with  the  wrench;  but  assume  that 
neither  was  the  cause,  and  that  it  had  its  source  in  the  weakness  of 
an  impaired  boiler,  then  was  there  sufficient  evidence  of  neglectful 
inspection  to  render  defendant  answerable?  The  boiler  was  several 
times  inspected  by  the  official  boiler  inspector  of  the  city,  who 
declared  it  to  be  in  safe  condition;  the  last  time  just  three  days 
before  the  accident,  when  the  inspector,  after  examination,  deliv- 
ered to  defendant  his  official  certificate  of  inspection,  setting  out 
that  the  boiler  would  stand  a  working  pressure  of  ninety  pounds  to 
the  square  inch,  —  just  twice  that  which  was  on  it  when  the  accident 
occurred.  This  official  must  be  presumed  to  have  done  his  duty. 
Nor  is  there  anything  in  the  evidence  to  rebut  that  presumption. 
But,  even  if  he  failed,  how  can  defendant  be  held  responsible?  He 
had  not  the  knowledge  which  fitted  him  to  inspect.  What  else,  in 
the  exercise  of  care,  could  he  do,  than  rely  upon  the  official  certifi- 
cate of  a  competent  and  sworn  officer?  We  think  there  was  no 
evidence  from  which  the  jury  could  find  absence  of  care  on  part  of 
defendant  in  this  particular.  To  hold  otherwise  would  place 
employers  in  a  situation  of  as  great  risk  as  that  of  accident  insur- 
ance companies. 

The  judgment  is  reversed,  and  judgment  is  entered  for  defendant. 


BULLOCK  V.  BUTLER  EXCHANGE  COMPANY, 

Supreme  Court,  Rhode  Island,  May,  igoo. 


PASSENGER  ALIGHTING  FROM  ELEVATOR  IN  MOTION  —  INVITA- 
TION  TO  ALIGHT  — DECLARATION— PLEADING.  — A  count  in  a 
declaration,  in  action  for  injuries  sustained  while  alighting  from  a  passen- 
ger elevator,  alleging  that  defendant's  *'  servant  opened  the  door  of  the 
elevator  which  opened  onto  the  fifth  floor,  and  thereby  invited  the  plaintiff 
to  walk  out  of  said  elevator  onto  said  fifth  floor,  before  the  floor  of  the  ele- 
vator was  level  with  said  fifth  floor,  and  while  it  was  in  motion,"  was 
demurrable,  as  pleading  a  conclusion  of  law  as  to  the  invitation  to  alight. 

But  a  count  in  the  declaration  alleging  that  after  the  elevator  had  reached  the 
fifth  floor,  and  while  the  plaintiff  was  passing  out  of  the  elevator  onto  said 
floor,  she  having  been  invited  to  leave  the  elevator  by  the  servant  by  open- 
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lag  the  door  after  arriv^ing  at  this  floor,  the  defendant's  servant  caused  the 
elevator  to  move  upward,  whereby  one  of  the  plaintiff's  feet  was  caught 
between  the  floor  of  the  elevator  and  the  fifth  floor  of  the  building,  and 
injured,  stated  a  cause  of  action  and  was  not  demurrable  (i). 

Action  by  Mary  A.  Bullock  against  the  Butler  Exchange  Com- 
pany. Demurrer  to  declaration.  Sustained  as  to  first  count;  over- 
ruled as  to  second. 

£.  C.  Pierce,  for  plaintiff. 

Vincent  &  Rice,  for  defendant. 

TiLLiNGHAST,  J.  —  We  think  the  first  count  in  the  plaintiff's 
declaration  is  demurrable,  in  that  it  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  leave  the  elevator 
while  it  was  in  motion,  and  before  it  had  reached  the  level  of  the 
floor,  to  which  she  was  being  carried.  The  count  is  objectionable, 
also,  in  alleging  that  the  defendant's  ''  servant  opened  the  door  of 
the  elevator  which  opened  onto  the  fifth  floor,  and  thereby  invited  the 
plaintiff  to  walk  out  of  said  elevator  onto  said  fifth  floor,  before 
the  floor  of  the  elevator  was  level  with  sa'd  fifth  floor,  and  while  it 
was  in  motion."  This  is  pleading  a  conclusion  of  law  as  to  the 
invitation,  and  is  also  stating  a  proposition  to  which  we  cannot 
•assent;  for  it  does  not  necessarily  follow  that,  because  the  defend- 
ant's servant  opened  the  door  of  the  elevator,  he  thereby,  as  matter 
of  law,  invited  the  plaintiff  to  leave  the  elevator.  Such  an  implied 
invitation  would  depend  upon  circumstances.  If  the  door  was 
opened  after  the  elevator  had  reached  the  floor  in  question  and 
•come  to  a  standstill,  ah  invitation  to  step  out  would  clearly  be 
implied;  but  if  it  was  opened  before  reaching  the  floor  and  coming 
to  a  standstill,  or  practically  doing  so,  no  invitation  ought  to  be 
implied  on  the  part  of  the  passenger.  Brakemen  on  railroad  trains 
usually  open  the  gates  on  the  platforms,  and  also  open  the  doors  of 
the  cars,  just  before  reaching  a  station,  and  they  also  announce  the 
name  of  the  station ;  but  no  one  would  treat  this  as  an  invitation  to 
alight  until  the  train  had  come  to  a  standstill.  In  Chaffee  v.  Rail- 
way Co.,  17  R.  I.  661,  24  Atl.  Rep.  141  (2),  this  court  held  that  the 
implied  invitation  to  a  passenger  to  cross  the  track,  if  necessary  in 
order  to  board  a  train,  does  not  continue  after  the  train  has  started. 
The  allegation  as  to  the  invitation  is  therefore  objectionable,  and 
while  the  count  is  not  demurrable  for  this  reason,  as  this  part  thereof 
might  be  rejected  or  stricken  out  as  surplusage  (12  Enc.  PI.  &  Pr. 
1028),  we  think  attention  should  be  called  thereto,  in  order  that  we 

X.  Sec    NoT»   ON    Elevator  Acci-       2.  Chaffee  v.  Old  Colony  R.  R.  Co., 

DENTS,  at  the  end  of  this  case.  17  R.  I.  658,  is  reported  in  6  Am.  Neg. 

Cas.  411. 
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may  not  appear  to  approve  thereof.  See  Martello  v.  Fusco  (R.  I.)^ 
45  Atl.  Rep.  577. 

We  think  the  second  count  states  a  cause  of  action.  It  sets  out^ 
in  substance,  that  after  the  elevator  had  reached  the  fifth  floor,  and 
while  the  plaintiff  was  passing  out  of  the  elevator  onto  said  floor, 
she  having  been  invited  to  leave  the  elevator  by  the  servant  by 
opening  the  door  after  arriving  at  this  floor,  the  defendant's  serv* 
ant  caused  the  elevator  to  move  upward,  whereby  one  of  the  plain- 
tiff's feet  was  caught  between  the  floor  of  the  elevator  and  the  fifth 
floor  of  the  building,  and  injured.  This  count,  as  we  understand  it, 
alleges  that  the  elevator  had  reached  the  fifth  floor,  or  was  so  near 
to  the  level  thereof  that  the  passengers  could  easily  and  safely  step 
out  upon  said  floor;  that  the  elevator  had  either  absolutely  or  prac- 
tically come  to  a  standstill;  that  the  door  had  been  opened  to  enable 
the  passengers  to  alight;  and  that  while  the  plaintiff  was  stepping 
out  the  elevator  was  started  up  again,  and  the  plaintiff's  foot  caught, 
as  aforesaid.  The  count  is  not  so  accurately  drawn  as  it  might  be, 
but,  construing  it  as  we  have,  we  cannot  say  that  it  is  demurrable. 
The  demurrer  to  the  first  count  is  sustained,  and  the  demurrer  to 
the  second  count  is  overruled. 

Case  remitted  to  the  Common  Pleas  Division  for  further 
proceedings. 

NOTE  ON  ELEVATOR  ACCIDENTS. 

Among  actloDs  arising  out  of  Elevator  Accidents  to  Employees  and  Passengers,, 
are  the  following: 

Elevator  employees  —  Duty  of  Master  \  — 

In  Connors  v,  Morton,  160  Mass.  333,  it  was  held  to  be  the  duty  of  each 
employer  to  specially  warn  those  in  his  employ  of  any  risks  or  dangers  peculiar 
to  the  elevator  or  elevators  on  or  about  which  they  are  employed. 

In  Donovan  v.  Gay,  100  Mo.  440.  it  was  held  to  be  the  duty  of  one  operating 
an  elevator  to  use  due  care  to  protect  employees  against  injury  from  defects  in 
machinery  and  to  promptly  repair  such  defects  when  discovered;  to  employ 
careful  persons  to  work  on  or  near  elevators,  and  to  use  due  care  to  protect  per- 
sons employed  in  repairing  the  same. 

In  Robinson  v.  Wright,  94  Mich.  283,  it  was  held  that  when  an  employee  who* 
is  familiar  with  the  construction  and  use  of  a  freight  elevator,  knows  that  a 
weight  placed  upon  the  car  will  cause  it  to  descend  unless  the  brake  is  set  and 
locked,  it  is  his  duty  to  see  that  such  brake  is  properly  set  and  locked  before^ 
using  the  same. 

In  O'Brien  v,  Sandford,  22  Out.  Rep.  136,  where  a  twelve-year-old  boy  was- 
hired  to  run  a  factory  elevator  worked  by  ropes  outside  the  cab,  which  were 
bandied  by  a  person  within  through  an  opening  in  its  sides,  and  he  had  not 
been  cautioned  by  his  instructor  not  to  put  his  head  outside  this  opening  while 
the  elevator  was  in  motion,  and  the  boy  put  his  head  out  of  this  opening  to  see 
what  was  the  matter  with  the  elevator  which  had  stopped  during  its  ascent,  and 
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received  injuries  caused  by  its  sudden  starting,  it  was  held  that  he  was  not 
Itnilty  of  contributory  negligence,  and  that  care  had  not  been  exercised  by  the 
proprietors. 

In  Fairbanks  Canning  Co.  v.  Innes,  24  111.  App.  35.  it  appeared  that  a  steam 
brake  which  was  on  the  elevator  had  been  removed,  and  it  did  not  appear  that 
the  attention  of  the  motorman  was  called  to  the  fact  that  such  elevator  was  not 
furnished  with  brakes  when  he  was  employed  to  take  charge  of  it.  The  elevator 
appeared  to  be  in  good  condition.  The  superintendent  had  told  the  motorman 
he  must  run  it  at  his  own  risk,  who  replied  that  he  was  not  afraid,  as  he  had 
twenty  years'  experience.  The  court  held  that  this  conversation  had  reference 
to  his  competency,  and  could  not  be  understood  as  an  agreement  on  his  part 
that  he  would  assume  the  risk  of  unknown  defects  in  the  construction  of 
machinery  so  as  to  relieve  appellee  from  the  duty  of  using  reasonable  care  to 
provide  safety  appliances  in  general  use. 

In  Rood  V,  Lawrence  Mfg.  Co.,  155  Mass.  591,  it  appeared  that  a  nineteen- 
year-old  boy  was  set  to  running  a  freight  elevator,  constructed  with  a  car 
formed  of  cross-iron  rods,  joining  the  platform  with  parallel  cross-beams  at  the 
top.  which  was  operated  by  an  outside  shipper  rod.  He  was  shown  how  to  pull 
down  or  turn  this  rod  to  stop  the  elevator,  but  given  no  other  instructions  as  to 
running  it.  He  put  out  his  hand  above  the  crossed  rods  and  below  the  cross- 
beam while  descending  from  an  upper  floor,  in  an  endeavor  to  stop  the  elevator 
at  the  floor  below,  and  held  to  the  shipper  rod  until  the  hand  was  caught 
between  the  cross-beam  and  the  edge  of  the  opening  in  the  upper  floor,  and 
sustained  an  injury.     The  court  held  that  he  was  not  entitled  to  recover. 

In  Degan  v,  Jordan,  164  Mass.  84,  where  plaintiff,  an  adult,  understanding 
the  running  of  elevators,  found  the  elevator  below  the  first  floor  and  went  to 
the  basement  as  he  had  been  directed  by  the  engineer  to  do  in  such  case,  and 
there  met  a  man  who  told  him  he  could  not  move  the  elevator,  but  without 
reporting  to  the  superintendent  or  the  engineer,  stooped  into  the  elevator 
well  under  the  elevator  in  order  to  reach  the  elevator  rope  in  one  comer  and 
was  injured  by  the  elevator  coming  down  upon  him,  the  court  held  that  his 
conduct  in  thus  exposing  himself  to  injury  from  its  sudden  descent,  after  being 
so  warned,  was  wanting  in  due  care  so  as  to  preclude  a  recovery 

In  Mau  V,  Morse,  3  Colo.  App.  359,  where  it  was  alleged  that  decedent  was 
killed  by  being  struck  by  a  descending  elevator  in  an  office  building,  owned  by 
defendant,  the  door  by  which  the  elevator  was  entered  being  incomplete  and 
unfinished,  and  that  decedent,  who  was  waiting  for  the  elevator  to  take  him 
down,  protruded  his  head  above  the  cross-bars  into  the  shaft,  which  was  not 
protected  by  a  screen,  and  that  the  elevator  running  noiselessly,  struck  and 
killed  him,  it  was  held  that  the  complainant  on  his  own  part  showed  that 
decedent  came  to  his  death  by  contributory  negligence. 

In  Ramsdell  v,  Jordan,  168  Mass.  505,  Knapp  v.  Jones,  50  Neb.  490,  Guichard 
V.  New.  9  App.  Div.  (N.  Y.)  485,  it  was  held  contributory  negligence  for  a  per- 
son to  put  his  head  into  an  elevator  well  or  over  an  elevator  gate. 

In  McCormick  Harvesting  Machine  Co.  v,  Brandt,  136  111.  170,  it  was  held 
that  although  the  general  rule  is  that  where  an  employment  is  attended  with 
danger,  a  servant  engaged  therein  assumes  the  ordinary  perils  thereof,  that 
this  applies  only  when  such  servant  knew  of  the  danger  or  would  have  known 
of  it  by  exercising  ordinary  care,  and  the  doctrine  has  no  appliance  where  the 
servant  was  ignorant  of  the  danger  and  had  no  reasonable  opportunity  to  know  it, 
aod  neither  does  it  apply  where  a  servant  enters  upon  a  hazardous  employment 
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upon  the  assurance  of  the  master,  that  he  should  be  thereafter  instructed 
in  the  duties  thereof.  In  this  case  a  workman  in  a  foundry  was  removed  by 
his  master  from  that  department  and  put  in  one  containing  conveyers,  where 
certain  freight  elevators  were  operated.  He  was  ignorant  of  machinery  and 
changed  departments  unwillingly  on  the  promise  of  his  master  to  give  him 
proper  instructions,  as  to  avoiding  danger. 

In  Connors  v.  Morton  (supraY  it  was  held  that  where  the  action  was  brought 
by  employee  to  recover  injury  by  falling  down  the  shaft  of  an  elevator,  that  if 
defendants'  superintendent  set  such  employee  at  work  in  a  place  known  to  be 
dangerous  without  warning  him  of  such  danger,  that  it  would  constitute  negli- 
gence  entitling  plaintiff  lo  recover,  if  he  himself  exercised  due  care. 

In  Malone  v.  Hawley,  46  Cal.  409,  the  action  was  for  falling  of  the  hoisting 
apparatus  upon  an  employee,  who  was  engaged  in  attaching  the  hoisting  rod 
to  the  elevator,  the  court  held  that  defendants*  liability  depended  on  three 
facts:  First,  defective  method  of  attaching  hoisting  rod,  and  the  injury  result- 
ing from  such  defect;  Second,  knowledge  of  such  defect:  Third,  plaintiff's 
ignorance  of  such  defect,  and  lack  of  means  of  knowledge  equal  to  his  employer. 

In  Gogin  v.  Osborne,  115  Cal.  147,  it  was  held  to  be  a  question  of  fact  for  the 
jury,  whether  the  master  had  used  reasonable  care,  although  it  appeared  that 
the  elevator  was  recently  repaired  by  an  expert,  there  being  evidence  that  it 
was  of  a  poor  class,  having  known  defects,  contributing  to  the  accident. 

In  Fairbanks  Canning  Co.  v.  Innes,  84*111.  App.  35.  it  was  held  that  the  giving 
way  of  supports  and  precipitation  of  the  cage  to  the  bottom  of  the  shaft,  whereby 
an  employee  is  killed  is /Wwa/a^V  evidence  of  negligence  in  construction  of 

the  elevator. 

In  Delaney  v.  Hilton,  50  N.  Y.  Super.  Ct.  341,  it  appeared  that  an  employee 
running  an  elevator  received  injuries  through  falling  of  the  same.  The  ele* 
vator  which  was  new,  had  been  furnished  by  competent  manufacturers,  defend- 
ant having  ordered  first  class  machinery.  Plaintiff  showed  that  defendant's 
engineer,  having  charge  of  the  machinery,  had  stated  before  the  accident 
occurred,  that  the  chain  was  not  strong  enough  for  supporting  the  elevator,  and 
it  further  appeared  that  up  to  the  time  of  the  accident  no  flaw  had  been  discov- 
ered in  the  links  of  the  chain.  Defendants  introduced  evidence  showing  the 
elevator  was  in  all  respec^  fit  for  the  work  for  which  it  was  made,  and  that  the 
same  had  been  inspected  by  the  manufacturers.  The  court  held  that  nonsuit 
was  error,  and  that  plaintiff  was  entitled  to  go  to  the  jury  on  the  question  of  the 
sufllciency  of  the  chain  and  knowledge  of  the  engineer,  and  negligence  in  allow- 
ing the  same  to  be  used  after  such  notice. 

In  Faulkenau  v,  Abrahamson,  66  111.  App.  352,  it  was  held  where  defendant's 
foreman,  who  had  charge  of  the  work,  was  advised  of  the  weakness  of  the 
cable,  such  advice  was  notice  to  his  employer,  who  was  held  liable  in  an  action 
by  an  employee  for  injuries  sustained. 

In  Weidman  v.  Brush  Electric  Light  Co.,  73  Mich.  «68,  where  the  injury  was 
received  by  the  breaking  of  a  cable  and  falling  of  an  elevator,  it  was  held  that 
the  court  did  not  err  in  refusing  the  charge  as  requested  by  the  plaintiff,  on  the 
question  of  liability  in  case  elevator  was  properiy  constructed,  there  being  no 
claim  of  improper  constructipn,  but  only  that  the  cable  was  rotten,  and  that 
defendant  had  knowledge  of  the  fact. 

In  Brennan  v,  Gordon,  13  Daly,  208,  it  was  held  that  where  the  proprietor  of 
an  elevator  ordered  a  servant  to  operate  the  same,  who  was  entirely  ignorant 
of  the  business,  and  assigned  an  incompetent  instructor  to  teach  him  the  use  of 
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the  elevator,  that  in  case  of  such  sertrant  being  injured  owing  to  the  incompe- 
tence and  negligence  of  the  instructor,  the  master  should  be  liable  for  damages. 

In  Dervia  v.  Herman,  55  N.  Y.  Super.  Ct.  274,  it  was  held  that  where  an  ele- 
vator was  in  an  unsafe  condition  caused  by  the  act  of  a  person  employed  to 
repair  the  same,  who  left  it  in  such  condition,  that  when  once  started  it  could 
not  be  stopped,  the  master  was  liable  for  an  injury  to  his  servant,  who  got  in 
the  elevator  according  to  instructions  of  co-employee,  and  according  to  custom, 
and  was  injured  by  being  crushed  between  the  door  and  the  platform,  being 
unable  to  stop  the  elevator 

In  Beir  v.  Standard  Manufacturing  Co.,  130  Pa.  St.  446,  it  was  held  that  a 
refusal  to  charge  that  plaintiff  could  not  recover  unless  defective  machinery 
was  known  to  defendant,  was  not  erroneous,  but  that  ii  was  sufficient  to  charge 
if  defendants  should  have  known  it,  or  would  have  known  by  exercise  of  reason- 
able care. 

In  Ross  V.  Cross,  17  Ont.  App.  29,  where  an  elevator  fell,  owing  to  a  defect  in 
mechanism,  of  which  both  parties  were  ignorant,  and  the  employee  of  defend- 
ant, thereby  sustained  an  injury,  and  where  it  appeared  that  safety  catches 
would  have  stopped  the  fall  of  the  elevator,  though  their  absence  did  not  con- 
tribute to  its  occurrence,  it  was  held  that  there  was  no  liability. 

In  Kaye  v.  Rob  Roy  Hosiery  Co.,  51  Hun,  519,  it  was  held  that  negligence 
will  not  be  imputed  from  the  unexplained  failure  of  safety  catches  to  work, 
where  it  is  shown  that  the  elevator  was  constructed  by  experienced  manufac- 
turers. 

In  Shields  v,  Robins,  3  N.  Y.  App.  Div.  522,  held  that  where  an  employee 
has  knowledge  of  the  fact,  that  there  is  no  roof  to  cover  the  elevator,  but  con- 
tinues to  use  it,  he  assumes  all  the  risks  incident  to  the  employment  and  waives 
performance  of  the  statute  requiring  a  cover  therefor. 

In  Corcoran  v,  Holbrook,  59  N.  Y.  517,  it  was  held  that  where  an  employee  in 
a  mill  was  injured  by  the  falling  of  an  elevator  out  of  repair,  its  condition  being 
due  to  neglect  of  an  agent  of  the  employer,  that  such  employee  could  recover 
for  damages.  If  the  master  delegated  to  an  agent  the  performance  of  an  act, 
such  as  he  is  bound  to  perform  toward  his  servant,  the  agent  occupied  the  place 
of  the  master. 

In  Freeman  v.  Glen  Falls  Paper  Mill  Co.,  61  Hun,  125,  plaintiff  was  killed  by 
a  barrel  falling  through  an  elevator  shaft,  the  same  being  set  in  motion  by  the 
vibration  of  machinery.  It  was  held  that  the  evidence  of  the  employer's  failure 
to  comply  with  the  requirements  of  the  statute  to  provide  traps  or  automatic 
doors,  made  out  a  case  oi  prima  facie  negligence. 

In  Hoehmann  v.  Moss  Engraving  Co.,  4  N.  Y.  Misc.  160,  it  was  held  that 
where  a  shipping  clerk  of  defendant  was  directed  to  assist  in  moving  boxes, 
which  were  put  on  the  elevator,  and  at  suggestion  of  the  operator,  he  got 
on  same  to  ride  up  with  the  load,  and  allowed  his  foot  to  project  over  the 
platform,  resulting  in  its  being  crushed,  and  where  it  appeared  that  such  ele- 
vator was  unsheathed,  that  the  employee  was  guilty  of  contributory  negligence. 

Evidence: 

In  Wise  v.  Ackermao,  76  Md.  375,  25  Atl.  Rep.  424,  it  was  held  to  be  inadmis- 
sible to  prove  that  another  person  received  a  similar  injury  in  another  elevator 
belonging  to  defendant  of  like  construction,  under  different  circumstances,  of 
whkh  injury  defendant  bad  due  notice. 

1b  Goodsell  v.  Taylor,  41  Minn,  207,  42  N.  W.  Rep.  873,  where  the  action  was 
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CO  recover  damages  caused  by  the  breaking  of  a  cable  in  defendant's  elevator,  it 
was  held  that  whether  or  not  prudence  required  an  examination  of  the  cable  was 
for  the  jury  to  determine  upon  the  facts  and  circumstances  of  the  case,  and  that 
whether  or  not  due  care  required  such  examination  was  not  a  proper  subject 
for  expert  testimony,  although  the  question  to  what  extent  the  apparent  wear 
impaired  the  strength  of  the  cable  might  have  been  one  for  an  expert. 

In  Tread  well  v.  Whittier,  80  Cal.  595,  it  was  held  that  in  order  to  show  want 
of  due  care  in  the  owner  it  was  admissible  to  show  the  employment  of  a  notori- 
ously incompetent  person  to  build  the  same,  and  that  the  employment  of  a  com- 
petent person  is  a  fact  indicating  the  exercise  of  due  care,  although  not 
conclusive  upon  the  subject. 

In  Marder  v.  Leary,  137  111.  319.  26  N.  E.  Rep.  1093,  the  court  held  that  it  was 
harmless  error  to  admit  evidence  of  defendant  having  barred  the  doorway  of 
Che  elevator,  after  plaintiff  had  been  injured  by  such  elevator. 

In  Marin  v,  Kitson  Mach.  Co..  159  Mass.  158,  it  appeared  that  plaintiff,  an 
employee,  was  moving  some  machinery  on  a  truck  off  from  a  freight  elevator, 
and  that  the  wheels  of  the  truck  struck  the  curbing  of  the  elevator  on  a  level 
with  the  floor,  and  that  the  machinery  on  the  truck  fell  upon  plaintiff.  The 
court  held  that  evidence  as  to  the  condition  of  the  elevator  on  the  day  before 
the  accident,  and  as  to  whether  or  not  there  was  anything  preventing  the  ele- 
vator going  below  the  floor  was  properly  excluded. 

In  Gordon  v.  Cummings,  152  Mass.  513,  it  was  held  that  in  an  action  to  recover 
damages  for  injuries  received  upon  an  elevator  on  another's  premises,  plaintiff 
must  offer  proof,  which  will  justify  the  jury  in  finding  that  he  came  upon  the 
premises  by  some  authority  or  invitation  from  the  owner,-  that  he  was  injured 
on  account  of  the  want  of  due  care  either  in  the  construction  or  management  of 
the  elevator  and  that  he  himself  exercised  di^e  care. 

In  Hodges  v.  Percival,  132  111.  53,  it  was  held  error  to  allow  a  witness  to  testify 
that  defendant  had  since  the  injury  provided  and  used  an  air  cushion  for  the 
purpose  of  breakin^r  the  force  of  the  fall  of  the  elevator,  in  case  there  should  be 
such  fall.  Such  evidence  was  inadmissible  as  tending  to  operate  as  an  admis- 
sion of  defendant  that  said  elevator  was  not  safely  constructed  before  the  air 
cushion  was  put  under  it. 

Freight  elevators  —  Liability  of  owners: 

In  McCarthy  v,  Foster,  156  Mass.  511,  the  court  held  that  where  the  plaintiff 
had  operated  a  certain  elevator  used  only  for  merchandise  and  was  familiar 
with  its  construction,  and  knew  that  all  persons  were  forbidden  to  ride  upon  it« 
but  had  habitually  disregarded  the  posted  notices  to  that  effect,  that  he  used  it 
at  his  own  risk  and  could  not  recover  for  an  injury  resulting  from  such  use. 

In  Amerine  v.  Porteous,  (Mich.)  63  N.  W.  Rep.  300,  it  was  held  that  when 
plaintiff  chose  to  ride  in  a  freight  elevator,  instead  of  a  passenger  elevator  at 
the  same  place,  which  was  in  operation,  that  he  could  not  recover  damages,  as 
the  invitation  from  defendants  to  take  the  passenger  elevator  was  express  and 
the  situation  negatived  any  possible  inference  of  an  invitation  to  take  the 
freight  elevator. 

In  Hart  v.  Naumberg  et  al.,  123  N.  Y.  641,  the  action  was  to  recover  dam- 
ages for  the  injuries  received  by  plaintiff,  an  employee  of  defendants,  in  riding 
on  a  freight  elevator.  The  accident  was  claimed  to  have  been  caused  by  a 
defect  in  the  winding  of  the  chains  supporting  the  elevator  upon  the  drum,  due 
to  the  manner  in  which  such  elevator  was  operated.     It  did  not  appear  that 
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xlefendants  had  any  notice  of  any  defect  prior  to  the  accident  and  it  also 
appeared  that  the  elevator  and  its  equipments  were  of  the  most  approved  kind 
and  pattern;  that  it  was  carefully  inspected  by  defendants  and  the  regular 
inspector  of  the  manufacturer  and  that  it  had  been  inspected  three  months 
before  the  accident  and  then  found  in  perfect  condition  and  the  same  had  been 
in  operation  for  six  years  and  no  previous  accident  had  happened.  It  was  held 
that  the  evidence  did  not  justify  a  finding  of  negligence  on  the  part  of  defend- 
ants. It  appeared  that  long  before  the  accident  defendants  had  posted  a  notice 
forbidding  all  persons  to  ride  upon  the  elevator;  that  the  engineer  called 
plaintiff's  attention  to  it,  and  refused  to  allow  him  to  ride  thereon,  and  that 
he  thereupon  obtained  permission  from  one  of  the  defendants.  It  was  held 
that,  conceding  there  was  negligence  on  defendant's  part,  as  it  was  apparent 
that  plaintiff  had  the  same  means  and  opportunities  for  ascertaining  defects  that 
defendants  had  and  in  fact  better,  he  was  chargeable  with  contributory  negli- 
gence. 

In  Cogswell  v,  Rochester  Machine  Screw  Co.,  39  N.  Y.  App.  Div.  223,  57  N. 
Y.  Supp.  145,  it  was  held  that  a  corporation  which  maintained  a  freight  elevator 
in  a  building  owned  and  in  part  let  out  was  not  chargeable  for  an  injury 
to  a  passenger,  one  of  the  tenants,  who  fell  upon  the  elevator  shaft  although  he 
was  conducted  thereto  by  a  shipping  clerk  of  the  corporation,  not  employed  to 
use  the  elevator,  although  he  had  frequently  done  so. 

In  McKinnie  v,  Kilgallon,  (Pa.)  11  Atl.  Rep.  614,  where  it  appeared  that  serv- 
ants in  a  hotel  were  required  to  use  the  freight  elevator,  and  that  plaintiff,  a 
servant,  had  his  foot  crushed  between  the  elevator  and  the  wall,  it  was  held 
that  since  the  elevator  jvas  not  fitted  for  safe  transportation  of  human  beings,  a 
judgment  for  plaintiff  would  not  be  reversed. 

In  Hall  V.  Murdock.  (Mich.)  72  N.  W.  Rep.  150,  it  was  held  that  the  mere  fact 
that  the  occupants  of  a  building  usually  rode  upon  a  freight  elevator  was  not 
evidence  that  the  owner  intended  it  to  be  a  carrier  of  passenfzers,  and  where 
the  proprietor  invited  a  person  to  ride,  who  knew  that  it  was  intended  for  a 
freight  elevator,  he  was  not  bound  to  exercise  the  degree  of  care  required  for  a 
carrier  of  passengers. 

In  Boess  v.  Clausen  Brewing  Co.,  12  N.  Y.  App.  Div.  366,  it  was  decided 
that  a  master,  who  equips  a  freight  elevator  with  safety  appliances  in  common 
use  to  prevent  a  sudden  fall  in  the  event  of  the  cable  breaking,  fulfils  his  duties 
to  his  employees,  although  it  may  appear  that  other  appliances  exist,  which 
would  prevent  a  sudden  fall  in  case  of  the  breaking  of  the  hoisting  machinery 
as  well  as  the  cables. 

In  McDonough  v,  Lanpher,  55  Minn.  501,  43  Am.  St.  Rep.  54T,  it  appeared 
that  an  elevator  was  used  for  carrying  freight  and  that  defendants'  employees 
were  permitted  10  ride  thereon.  In  an  action  by  an  employee  for  the  injury 
sustained  by  reason  of  the  defective  condition  of  the  elevator,  it  was  held  that 
such  employee  was  not  a  passenger,  and  the  degree  of  care  required  of  defend- 
ants, was  not  that  of  common  carrier  of  passengers,  but  such  degree  was  to  be 
measured  by  the  relation  of  master  and  servant. 

In  Oriental  v.  Barclay,  41  S.  W.  Rep.  117,  it  was  held  by  the  Texas  Court  of 
Civil  Appeals,  that  where  a  chambermaid  sought  to  recover  for  injuries  received 
in  riding  on  a  freight  elevator  in  a  hotel,  it  being  her  duty  to  ride  therein,  a 
complaint,  which  alleged  negligence  and  improper  construction  of  the  elevator 
without  modern  appliances,  without  stops,  breaks,  rests,  safeties,  grabs,  sufl5- 
^ent  cables,  attaching  cable  to  drum  cylinder,  proper  catches  of  cables  to  drum 
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rod,  etc.,  without  sufficient  automatic  governor  and  generally  that  the  elevator 
was  unsafe  and  unsubstantially  constructed,  stated  sufficiently  the  defects. 

In  Stuart  v.  Harvard  College,  12  Allen  (Mass.)  58,  it  was  held  that  where  the 
landlord  of  a  building  put  in  an  elevator  for  the  carriage  of  goods  under  a  con- 
tract with  the  tenant  to  operate  the  elevator,  and  nothing  was  said  regarding 
its  use  for  carrying  servants  of  said  tenants,  with  the  merchandise,  and  where 
such  a  servant  was  injured  through  negligence  of  the  engineer  operating  the 
elevator,  such  engineer  teing  employed  by  the  owner,  that  it  was  a  question  of 
fact  for  the  jury  to  determine  whether  or  not  it  was  properly  incident  to  the 
business  of  the  raising  and  laying  down  merchandise,  that  a  man  should  go  up^ 
and  down  on  the  elevator.  That  if  it  was  necessary  the  parties  were  held  to 
have  contracted  in  contemplation  of  said  necessity  and  the  defendant  would 
be  liable  for  the  injury. 

In  Sievers  v,  Peters  Box  Co.,  (Ind.)  50  N.  E.  Rep.  877,  it  was  held  that  the 
fact  that  a  freight  elevator  was  used  on  the  first  day  of  its  construction  by  many 
employees  to  ride  on  did  not  vary  or  affect  the  rule  that  the  master  owed  no 
duty  to  an  employee  in  ihe  use  of  it  as  a  passenger  elevator. 

In  O'Brien  v.  Western  Steel  Co.,  100  Mo.  556,  where  plaintiff,  who  was 
employed  by  defendant  and  was  familiar  with  the  construction  of  his  elevator, 
used  solely  for  freight  purposes,  rode  1  hereon  under  an  employee's  license  for 
his  own  pleasure  and  convenience,  it  was  held  that  he  could  only  require  of  the 
defendant  the  exercise  of  ordinary  care  in  the  operation  of  the  elevator. 

In  Billows  V.  Moors,  162  Mass.  42,  it  appeared  that  the  wife  of  a  janitor  of  an 
apartment  house  used  the  freight  elevator  and  sustained  injuries  on  account  of 
its  defective  condition.  It  was  not  shown  that  she  had  knowledge  of  the  rule 
that  persons  were  forbidden  to  ride  on  the  elevator  and  that  she  had  seen  other 
persons  riding  thereon,  without  objections  from  the  superintendent  of  the 
building.  It  was  held  that  she  used  such  elevator  without  authority  and  that 
she  could  not  recover. 

In  Snyders  v.  Natchez,  etc.,  R.  Co.,  42  La.  Ann.  302,  it  was  held  that  where 
plaintiff  was  a  trespasser  on  defendant's  property,  and  undertook  to  ride  upon 
a  freight  elevator  without  consent  of  defendant,  the  cable  of  which  elevator 
broke  causing  injuries  to  plaintiff,  resulting  in  his  death,  that  his  administra- 
trix could  not  recover. 

In  Knox  v.  Hall  Steam  Power  Co.,  69  Hun,  231,  the  action  was  by  an 
employee  of  tenant  against  the  owner  of  a  building  in  which  was  an  elevator 
used  for  the  purpose  of  carrying  freight  and  not  as  a  passenger  elevator, 
although  people  occasionally  rode  upon  it,  accompanied  by  freight,  or  by  per- 
mission of  the  operator  of  the  elevator.  The  plaintiff  sustained  injuries  in 
falling  down  the  elevator  shaft,  and  it  appeared  that  he  went  to  the  shaft  to 
see  if  such  elevator  was  coming,  leaned  against  the  chain  which  protected  the 
opening,  and  the  chain  broke  with  his  weight,  causing  him  to  fall  down 
the  shaft.  It  was  held  that  his  placing  himself  in  danger  by  leaning  upon  the 
chain  not  intended  for  that  purpose,  constituted  contributory  negligence. 

Passenger  elevators  —  Liability  of  owners  : 

In  Tread  well  v.  Whittler,  80  Cal.  595,  5  L.  R.  A.  498,  the  court  held  that  the 
proprietors  of  an  elevator  used  in  lifting  persons  were  carriers  of  passengers 
and  that  they  had  the  same  responsibility  as  to  care  and  diligence  as  on  car- 
riers of  passengers  by  stage-coach  or  railway.  See  also  Goodsell  r.  Taylor,  41 
Minn.  209;  Lee  v,  Knapp,  55  Mo.  App.  390;  Bonego  v.  White,  159  Mass.  136; 
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Ky.  Hotel  Co.  v.  Camp,  30  S.  W.  Rep.  loio;  Mitchell  v.  Marker,  62  Fed.  Rep, 

139- 

In  Tousey  v.  Roberts,  114  N.  Y.  312,  the  action  was  to  recover  damages  for 

injuries  claimed  to  have  been  caused  by  defendant's  negligence,  and  it  appeared 
that  plaintiff's  husband  leased  of  defendant  an  apartment  in  an  apartment  house 
owned  by  him.  and  that  the  usual  mode  of  going  to  and  from  the  apartment 
was  by  elevator  operated  by  defendant  for  the  accommodation  of  the  occu- 
pants. The  door  through  which  the  elevator  car  was  entered  on  the  ground 
floor  was  constructed  so  that  it  could  be  operated  by  a  person  standing  in  the 
hallway,  plaintiff  having  entered  the  hallway  from  the  street  in  the  early  even* 
ing.  there  being  no  artificial  light  in  such  hallway,  as  she  approached  the  ele- 
vator, the  door  was  thrown  open  by  a  boy  who  had  frequently  run  the  same. 
She  stepped  through  the  doorway,  and  as  the  car  was  above  she  fell  to  the  bot- 
tom of  the  shaft.  The  court  held  that  a  motion  for  a  nonsuit  was  properly 
denied:  and  that  the  evidence  justified  a  verdict  for  plaintiff.  Also  held  that 
ao  elevator  in  a  building  for  the  carriage  of  persons  is  not  supposed  to  bfc  a 
place  of  danger  to  be  cautiously  approached;  but,  on  the  contrary,  it  may  be 
assumed,  that  when  the  door  of  the  same  is  thrown  open  by  an  attendant,  to  be 
a  place  which  may  be  safely  entered  without  stopping  to  look,  listen,  or  make 
a  special  examination. 

In  Savage  v.  Bauland,  42  N.  Y.  App.  Dtv.  285,  58  N.  Y.  Supp.  1014,  it  was 
held  that  the  owner  of  a  building  is  charged  with  the  duty  of  operating  the 
passenger  elevator  therein  with  the  highest  degree  of  care  and  skill;  and  where 
a  passenger  was  injured  by  the  falling  of  an  elevator  car  which  was  obstructed 
by  its  machinery  becoming  entangled  in- a  strip  of  bunting,  the  sustaining  ropes 
having  been  slackened  by  direction  of  a  skilled  engineer  in  order  to  effect  the 
removing  of  the  bunting,  it  was  held,  that  a  verdict  against  the  owner  and  in 
favor  of  the  passenger  was  justified. 

In  Rudolph  v.  Montat,  37  N.  Y.  App.  Div.  396,  56  N.  Y.  Supp.  238,  where  plain- 
tiff's  intestate  was  last  seen  alive  in  passageway  leading  to  defendant's  elevator 
shaft,  located  four  feet  eight  inches  from  the  sidewalk  and  open  and  obvious 
to  any  one  passing,  and  it  appeared  that  the  intestate  fell  backward  iiito  the 
shaft  and  was  killed  by  the  descending  elevator  car,  it  was  held,  that  a  nonsuit 
for  lack  of  proof  of  freedom  from  contributory  negligence  was  proper. 

In  Weiss  v,  Jenkins  39  N.  Y.  App.  Div.  567,  57  N.  Y.  Supp.  708,  where  it 
appeared  that  while  plaintiff's  intestate  was  waiting  for  the  elevator  car  at 
defendant's  premises  to  be  moved  into  the  place  to  enable  him  to  remove  goods, 
he  stood  leaning  against  the  door  across  the  elevator  shaft  when  such  door 
slipped  from  the  securing  cleat  and  he  fell  down  the  shaft,  and  there  was  some 
evidence  that  a  person  passing  touched  the  post  to  which  one  end  of  the  door 
was  supposed  to  be  secured,  it  was  held  that  the  evidence  did  not  afford  suffi- 
cient ground  for  dismissing  the  complaint  on  the  ground  of  contributory  neg- 
ligence. 

In  Mitchell  v.  Marker,  62  Fed.  Rep.  139,  the  court  stated  that  there  was  no 
distinction  in  principle  between  the  degree  of  care  required  from  a  carrier  of 
passengers  horizontally  by  means  of  railroad  car  or  stage  coach,  or  one  who 
carries  them  vertically  by  means  of  a  passenger  elevator;  neither  is  an  insurer, 
but  in  regard  to  each,  care  short  of  the  highest  degree  becomes  not  ordinary 
care  but  absolute  negligence. 

In  Riland  v,  Hirshler,  7  Pa.  Super.  Ct.  384,  the  court  held  that  the  relation 
between  the  owner  of  an  elevator  for  the  use  of  passengers,  and  those  carried 
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in  the  same,  was  that  of  an  ordinary  and  common  carrier,  and  the  same  reason 
existed  for  requiring  on  the  part  of  the  operator  of  an  elevator  only  the  utmost 
human  care  and  foresight. 

In  Hartford  Deposit  Co.  v,  SoUitt,  172  111.  222,  it  was  held  that  the  fact  of  the 
falling  of  an  elevator  while  being  operated  as  a  carrier  of  passengers  is  evidence 
tending  to  show  either  negligence  in  management  thereof  or  that  the  said  ele- 
vator was  out  of  repair  or  that  it  was  of  faulty  construction. 

In  Sbattnck  v.  Rand,  142  Mass.  83,  it  was  held  that  where  defendant  had 
offered  evidence  tending  to  show  that  the  fall  of  the  elevator  was  not  owing  to 
any  negligence  on  his  part,  that  if  the  accident  happened  from  shutting  off  of 
water  from  the  street  main,  and  if  there  was  nothing  to  put  a  man  of  reasonable 
intelligence  and  information  on  watch  to  guard  against  such  water  being  shut 
off,  and  if  he  did  not  know,  and  by  the  exercise  of  reasonable  care  on  his  part 
•could  not  ascertain,  that  there  was  danger  to  the  elevator  by  shutting  off  the 
water,  that  defendant  should  not  be  held  liable  for  the  accident. 

In  Miller  v.  Brewster,  53  N.  Y.  Supp.  i,  it  appeared  that  the  plaintiff  was 
descending  from  an  upper  floor  in  an  elevator  operated  by  the  defendant,  and 
that  when  the  operator  of  the  same  on  the  outside,  pulled  the  cord  of  such 
elevator,  it  gave  way  and  dropped  rapidly.  It  was  held  that  the  question  of 
the  defendant's  negligence  in  the  operation  of  the  elevator  in  an  unskilful  man- 
ner was  a  question  of  fact  for  the  jury. 

In  Green  v.  Young  Men's  Christian  Association,  65  111.  App.  459,  it  appeared 
that  plaintiff  attempted  to  board  the  elevator  after  it  had  started,  and  his  foot 
was  caught  between  the  landing  and  the  top  of  the  elevator.  The  court  held 
that  he  was  guilty  of  contributory  negligence  preventing  his  recovery. 

In  Springer  v,  Byram,  137  Ind.  15,  it  appeared  th)at  a  newsboy  in  attempting 
to  take  passage  upon  an  elevator  in  an  office  building  and  sustaining  injuries, 
having  notice  of  the  rules  of  the  operator  forbidding  him  to  ride  thereon,  could 
not  recover  for  the  said  injuries. 

In  Mitchell  v.  Keene,  87  Hun,  266,  where  plaintiff,  a  messenger  boy,  went 
into  the  elevator  of  a  hotel  with  telegrams  to  be  delivered,  and  showed  the  same 
to  the  operator,  who  handed  them  back  and  slopped  the  elevator  at  a  certain 
floor,  there  being  no  other  persons  in  the  elevator,  and  such  operator  knew  the 
persons  to  whom  the  messages  were  to  be  delivered,  it  was  held  that  plaintiff 
had  a  right  to  assume  that  (he  elevator  stopped  at  the  place  where  he'was  to 
alight,  and  that  it  was  not  negligence  for  him  to  place  himself  in  a  position 
to  leave  the  elevator  as  soon  as  the  door  could  be  opened ;  that  it  was  the  duty  of 
the  operator  before  starting  again  to  give  the  plaintiff  some  notice  that  he  had 
not  arrived  at  his  destination;  and  that  starting  the  car  without  having  done 
so,  plaintiff's  foot  being  thereby  caught  and  crushed,  was  sufficient  proof  of 
negligence  and  of  the  freedom  of  the  plaintiff  from  contributory  negligence. 

In  McGrell  v.  Buffalo  Office  Building,  90  Hun,  30,  where  the  action  was 
brought  by  the  administratrix  of  a  child  against  the  operator  of  an  elevator  to 
recover  damages  for  negligence  in  the  operation  of  the  same,  resulting  in  death 
of  the  intestate,  it  was  shown  by  the  evidence  that  the  child  who  had  never 
before  been  in  an  elevator,  came  to  visit  her  mother  employed  in  an  office  in  a 
building;  that  the  car  had  no  doors  or  seats,  and  that  the  front  of  the  elevator 
shaft  between  the  cornice  over  the  door  to  the  shaft,  and  the  next  floor,  was  con- 
structed for  some  distance  of  w rough t-iron  bars,  situated  a  few  inches  apart.  It 
was  shown  that  the  maximum  rate  of  speed  of  the  car  was  eight  feet  per  sec- 
ond.   The  evidence  of  the  car  conductor  was  to  the  effect  that  intestate  when 
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the  elevator  reached  the  cornice  of  the  door  to  the  shaft,  ran  forward  and  caught 
hold  of  the  bars,  and  was  killed  by  being  caught  between  the  car  and  the  bars. 
It  was  held  by  the  court  that  whether  the  child  voluntarily  ran  across  the  car 
and  caught  hold  of  the  bars,  or  whether  she  lost  her  balance  and  fell  against 
them,  was  a  matter  of  d6ubt,  and  should  be  submitted  to  the  consideration  of 
the  jury. 

In  Heins  v.  Breckenridge  Co.,  i6  Ohio  Cir.  Ct.  Rep.  12,  the  court  held  that 
where  a  boy  who  was  sent  upon  an  errand,  and  after  finishing  the  same, 
remained  on  the  premises  and  rode  in  the  elevator  for  amusement  merely,  was 
a  trespasser  to  whom  the  proprietor  of  the  building  owed  no  duty  in  absence  of 
notice  of  his  being  there,  except  to  abstain  from  intentional  or  wilful  injury. 

In  Stott  V.  Churchill,  15  Misc.  (K.  Y.)  80,  it  appeared  that  a  guest  in  a  hotel 
was  injured  by  the  breaking  of  a  passenger  elevator  at  the  place  where  the 
same  had  been  corroded  and  weakened.  It  appeared  that  the  same  had  been 
in  use  fourteen  years,  and  that  the  broken  parts  were  not  examined  upon 
inspection.  It  was  held  that  a  compliance  with  the  ordinary  methods  of  inspec- 
tion did  not  relieve  defendant  from  liability. 

Unprotected  elevator  shafts ^  etc, : 

In  Hopkinson  v.  Knapp,  92  Iowa,  328,  it  appeared  that  an  employee  was  sent 
to  an  upper  floor  where  the  gas  was  turned  low  and  employees  were  not  allowed 
to  turn  the  same  up  higher,  and  that  a  short  time  previous  one  of  defendants' 
employees  had  used  the  elevator  and  left  the  door  on  that  floor  open,  and  that 
merchandise  was  piled  up  unusually  high  on  the  shaft.  Held^  that  it  was  error 
to  direct  a  verdict  for  defendant,  when  plaintiff  had  fallen  into  the  shaft  and 
was  killed. 

In  Headford  v.  McClary  Mfg.  Co.,  23  Ont.  Rep.  335,  it  appeared  that  an 
employes  going  to  his  work  passed  through  a  long  room,  such  passage  being 
well  lighted,  he  being  familiar  with  it;  his  attention  was  attracted  by  men  at 
work  and  instead  of  turning  to  his  work  room  went  into  the  elevator  shaft  and 
fell  to  the  floor  below.  This  shaft  had  usually  Deen  protected,  but  on  account 
of  repairs  was  not  on  this  occasion.  It  was  held  that  he  was  guilty  of  contribu- 
tory negligence  barring  his  recovery. 

In  Colorado  Mortgage,  etc.,  Co.  v.  Ries,  21  Colo.  435,  it  was  held  that  where 
the  door  to  the  elevator  shaft  was  opened  by  a  trespasser,  the  elevator  then 
being  in  another  part  of  the  shaft,  that  the  same  was  no  defense  in  an  action 
against  the  owner  of  a  building  by  a  person  sustaining  injuries  by  walking  into 
the  shaft,  it  appearing  that  the  lock  of  the  door  was  defective. 

In  Turner  v,  Klek,  27  111.  App.  391,  it  was  held  that  a  person  injured  by 
falling  into  an  unguarded  elevator  shaft  in  the  part  of  a  building  not  opened  to 
the  public,  was  not  entitled  to  recover  unless  it  could  be  shown  that  he  entered 
such  part  of  the  premises  on  defendant's  invitation. 

See  also  2k>ebish  v,  Tarbell,  10  Allen  (Mass.)  385;  Lackat  v,  Lutz,  94  Ky.  287; 
Bennett  t.  Butterfield,  (Mich.)  70  N.  W.  Rep.  410;  Gibson  v,  Sziepieneska,  37 
111.  App.  601. 

In  Southbend  Iron  Works  v^  Larger,  11  Ind.  App.  367,  it  was  held  that  where 
a  person  entering  a  building  received  no  invitation  but  was  a  mere  licensee, 
and  fell  down  an  unprotected  elevator  shaft,  that  he  had  no  cause  of  action 
Against  the  proprietor  of  such  elevator.     See  also  Parker  v.  Portland  Pub.  Co., 

69  Me.  173- 

In  Flanagan  v.  American  Glucose  Co.,  11  N.  Y.  Supp.  688,  it  was  held  where 
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plaintiff  went  to  defendant's  factory  on  business  and  went  through  a  passage 
not  generally  used,  into  a  portion  of  the  building  from  which  all  persons  but 
defendants'  employees  were  excluded,  for  the  purpose  of  finding  an  employee 
of  defendant,  who  generally  attended  to  the  business,  and  when  going  towards 
a  certain  stairway  to  which  he  had  been  directed  by  one  of  defendant's 
employees,  the  place  being  dark,  fell  into  the  well  of  an  elevator,  sustaining 
injuries,  that  defendant  was  not  liable,  and  was  under  no  obligations  to  guard 
such  elevator  hole. 

In  Reichert  v,  Buffalo  Springs  Co.,  15  Misc.  (N.  Y.)  222,  it  was  held  that  in 
case  where  the  doors  of  an  elevator  shaft  were  so  constructed  as  to  work  auto, 
maiically,  except  when  the  elevator  was  opposite  to  a  door,  that  the  operator  of 
such  elevator  was  guilty  of  contributory  negligence  if  he  knew  that  the  door  on 
the  upper  floor  was  out  of  order  and  neglected  to  close  it,  and  sustained  inju- 
ries by  articles  thrown  into  the  shaft  through  such  door  by  another  employee. 

In  Rosenbaum  v,  Shoffner,  98  Tenn.  624,  it  was  held  that  where  the  cause  of 
a  customer  falling  into  the  elevator  shaft  of  a  store  was  that  he  stumbled,  and 
that  the  proprietor  neglected  to  guard  the  shaft  with  a  sufficient  rail,  that  he 
was  liable  in  damages.  It  was  further  held  that  the  guard  rail,  which  was 
merely  a  slat  seven-eighths  inches  thick  and  three  and  one-half  inches  wide 
having  a  knot  at  the  place  where  it  was  broken,  was  an  insufficient  guard  rail. 

In  People's  Bank  v.  Morgolofski,  75  Md.  432,  it  appeared  that  the  defendant, 
who  was  the  owner  of  a  certain  building  used  for  business  purposes,  operated 
therein  an  elevator  for  the  benefit  of  all  tenants.  The  plaintiff,  who  was  an 
employee  of  one  of  the  tenants  of  the  building,  sustained  injuries  by  stepping 
into  an  open  elevator  shaft  supposing  the  elevator  to  be  there,  it  being  too 
dark  for  hfm  to  see.  It  was  held  that  the  owner  was  liable  to  tenants,  their 
employees  or  visitors,  for  all  injuries  sustained  by  reason  of  the  negligent  man- 
agement or  maintenance  of  the' elevator,  and  it  was  negligent  to  have  the  door 
left  open.  Also  held  that  the  question  of  the  contributory  negligence  of  the 
plaintiff  was  for  the  jury.     See  also  Tousey  v.  Roberts,  {mprd). 

In  Southern  Building  and  Loan  Association  v.  Lawson,  97  Tenn.  367,  it 
appeared  that  plaintiff  entered  an  office  building  to  visit  a  tenant,  and  that  in 
complying  with  instructions  of  the  servant  of  the  proprietor  of  elevator  and 
thinking  that  she  understood  the  same,  entered  the  elevator,  and  as  she  stepped 
into  the  elevator  shaft  through  a  door  which  had  negligently  been  left  open, 
was  severely  injured  by  the  car  descending  upon  her  from  above.  It  was  held 
that  the  question  of  contributory  negligence  was  properly  left  to  the  jury,  and 
the  court  refused  to  direct  a  verdict  for  the  defendant,  where  the  evidence  was 
conflicting. 

In  Malloy  c.  N.  Y.  Real  Estate  Association,  13  Misc.  (N.  Y.)  496,  it  was  held 
that  the  owner  of  a  building,  who  rented  the  same  to  various  tenants,  is  charged 
with  the  duly  of  complying  with  statutory  regulations  and  guarding  elevator' 
shaft,  and  such  duty  is  not  imposed  upon  the  tenants. 

In  Hanson  v.  Beckwith,  (R.  I.)  37  Atl.  -Rep.  702,  it  was  held  that  a  landlord 
not  in  possession  or  in  control  of  an  elevator  situated  in  building  leased  to  a 
tenant,  who  had  covenanted  to  keep  it  in  repair,  is  not  liable  for  the  death  of  a 
person  falling  into  the  elevator  shaft  while  visiting  such  tenant. 

In  Olson  V,  Schultz,  67  Minn.  494,  it  was  held  that  where  a  landlord  (/!>ve- 
nants  in  the  lease  to  keep  the  elevator  in  repair  and  in  condition  for  use  by  the 
tenant,  he  is  responsible  to  such  tenant  for  all  damages  occasioned  on  account 
of  the  defective  condition  of  such  elevator. 
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In  Gibson  v.  Leonard,  143  111.  182,  it  was  held  that  a  licensee  cannot  recover 
for  damages  sustained  by  reason  of  failure  of  the  owner  of  a  building,  wherein 
An  elevator  was  situated,  to  observe  the  requirements  of  an  order  enacted  for 
the  sole  benefit  of  the  employees  of  such  owner. 

See  also  Beehler  v.  Daniels,  19  R.  I.  49. 


SAN  ANTONIO  EDISON  COMPANY  v.  BEYER. 

Court  of  Civil  Appeals^  Texas^  J^ne^  igoo. 


HORSE  FRIGHTENED  AT  STREET  CARS  — EVIDENCE —  SIMILAR 
ACCIDENTS.  —  In  an  action  to  recover  damages  for  injuries  sustained  by 
reason  of  plaintiff's  horse  being  frightened  at  defendants'  street  cars,  which 
were  negligently  left  standing  upon  its  track  on  a  bridge,  it  was  not  error 
to  permit  testimony  that  other  horses  had  become  frightened  at  the  cars 
standing  at  the  same  place  on  the  bridge  where  plaintiff's  horse  took  fright. 

Appeal  from  District  Court,  Bexar  County. 

Action  by  Herman  Beyer  against  the  San  Antonio  Sdison  Com- 
pany for  damages  for  a  personal  injury.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Judgment  affirmed. 

This  suit  was  brought  by  appellee  against  appellant  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by 
reason  of  his  horse  being  frightened  at  the  cars  of  appellant,  alleged 
to  have  been  negligently  left  by  it  standing  upon  its  track  where  it 
extended  across  a  bridge  over  the  San  Antonio  river,  reaching  from 
Oarden  to  Navarro  streets,  in  such  a  manner  as  was  calculated  to 
frighten  horses  making  an  exit  from  the  end  of  the  bridge  upon 
which  the  cars  were  standing.  It  is  averred  in  appellee's  petition 
that  defendant  negligently  had  three  of  its  cars  placed  in  such  a 
manner  on  said  bridge  as  to  partially  obstruct  exit  therefrom,  and 
prevent  retreat  after  getting  on  the  bridge  opposite  said  cars,  and 
that  on  April  20,  1897,  while  appellee  was  crossing  said  bridge  in 
his  wagon,  which  was  drawn  by  a  horse,  his  horse  became  frightened 
at  the  cars  so  negligently  placed  on  the  bridge  by  defendant,  and 
became  unmanageable,  and  by  reason  thereof  kicked  and  stamped 
upon  the  appellee,  and  caused  the  wagon  to  run  over  him,  and 
thereby  inflicting  upon  him  permanent  injuries.  The  appellant 
answered  by  general  denial,  and  specially  that  it  was  not  negligence 
to  place  the  cars  upon  said  bridge;  that  its  track  was  torn  up 
beyond  said  bridge,  rendering  it  impossible  for  it  to  reach  the  car 
sheds  for  the  purpose  of  storing  its  cars;  that  under  the  ordinance 
of  the  city  of  San  Antonio  it  was  compelled  to  operate  its  cars  north 
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of  the  bridge;  and  that  when  its  cars  were  not  in  use  it  left  them 
standing  upon  the  bridge  as  the  most  convenient  place.  It  denied 
that  the  cars  so  left  were  calculated  to  frighten  a  gentle  horse, 
and  that  appellee's  horse  was  frightened  thereby.  It  also  alleged 
that  plaintiff's  injuries  were  the  result  of  his  own  negligence  in 
driving  a  vicious  and  wild  horse,  and,  after  discovering  that  he  was 
frightened  and  unmanageable,  attempting  to  lead  him  into  a  place 
of  danger  which  was  open  and  apparent.  The  facts  were  reasonably 
sufficient  to  show  that  appellant  negligently  left  its  cars  standing 
upon  the  bridge  extending  from  Garden  to  Navarro  streets,  on  a 
public  highway  in  the  city  of  San  Antonio,  in  a  manner  alleged  by 
appellee  in  his  petition,  and  that  such  cars,  considering  their  character 
and  situation  upon  such  bridge,  were  reasonably  calculated  to 
frighten  horses  of  ordinary  gentleness;  that  appellee's  horse  was 
one  of  ordinary  gentleness,  and  while  being  driven  by  appellee 
across  said  bridge  became  frightened  at  the  cars  of  appellant  so 
negligently  placed  thereon;  and  that,  by  reason  of  his  fright  caused 
by  said  negligence  of  appellant,  the  appellee,  while  trying  to  control 
his  horse,  liras  knocked  down,  stamped  upon,  and  run  over  by  the 
horse  and  wagon,  and  thereby  sustained  personal  injuries,  vo  his 
damage  in  the  sum  of  $3,450.  The  appellee  was  guilty  of  no  negli- 
gence proximately  contributing  to  his  injury. 

Denman,  Franklin,  Cobbs  &  McGown  and  Houston  Bros.,  for 
appellant. 

H.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 

Neill,  J.  (after  stating  the  facts).  — Where  a  horse  of  ordinary 
gentleness  becomes  frightened  at  objects  reasonably  and  naturally 
calculated  to  frighten  horses,  which  one  has  negligently  placed  and 
permitted  to  remain  in  the  highway,  and  an  injury  results  without 
contributory  negligence,  the  one  who  so  negligently  has  permitted 
such  objects  to  remain  in  the  highway  will  be  liable  for  the  damages 
occasioned  by  such  injury,  unless  the  party  injured  is  guilty  of  con- 
tributory negligence.  City  of  Weatherford  v,  Lowrey  (Tex.  Civ. 
App.)>  47  S.  W.  Rep.  34;  Elliott,  Roads  &  S.  449.  Whether  the 
object  is  in  its  nature  calculated  to  frighten  horses  of  ordinary 
gentleness  is  a  question  for  the  jury  to  determine  from  a  considera- 
tion of  its  character,  situation,  the  amount  of  travel  on  the  highway,, 
and  other  like  circumstances.  Thomp.  Neg.  778;  Lawrence  v,  Mt. 
Vernon,  35  Me.  100;  Ayer  v.  City  of  Norwich,  39  Conn.  376,  12 
Am.  Rep.  396.  Upon  the  question  as  to  whether  the  natural  ten- 
dency of  the  object  is  to  frighten  horses  of  ordinary  gentleness,  evi- 
dence that  other  horses  of  the  same  character  have  been  frightened 
at  the  same  object  is  admissible.     Darling  v.  Westmoreland,  52  N.. 
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H.  401,  13  Am.  Rep.  55;  Crocker  v,  McGregor,  76  Me.  282,  49  Am. 
Rep.  611;  Railway  Co.  v.  Hill,  71  Tex.  451,  9  S  W.  Rep.  351;  Pat- 
terson V.  City  of  Austin  (Tex.  Civ.  App.)  39  S.  W.  Rep.  976.  We 
are  of  the  opinion,  therefore,  that  the  trial  court  did  not  err  in 
allowing  the  appellee  to  prove  by  Emil  Connering  that  a  few  days 
prior  to  the  accident  in  which  appellee  was  injured  Connering's 
horse  became  frightened  at  the  cars  of  appellant  standing  at  the 
same  place  on  the  bridge  where  appellee's  horse  took  fright. 

The  appellee  in  describing  the  cars  testified  that  they  had  curtains 
on  the  sides.  The  objection  to  this  testimony,  upon  the  ground 
that  it  was  not  warranted  by  the  allegations  in  the  petition,  is 
untenable.  It  was  not  necessary  for  the  appellee  to  allege  the  cars 
had  curtains  on  them  in  order  to  make  such  proof.  The  evidence  is 
simply  descriptive  of  the  cars.  Our  conclusions  of  fact  dispose  of 
the  assignment  which  complains  that  the  verdict  is  not  sustained. 
by  the  evidence  adversely  to  appellant. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


GULF,  COLORADO  AND  SANTA  FE  RAILWAY 

COMPANY  V.  BELL. 

Supreme  Courts  Tcooas^  J'^^y  ipoo. 


PASSENGER  INJURED  IN  COLLISION  —  CONTRIBUTORY  NEGLIGENCE: 
—  INSTRUCTION.  —  In  an  action  to  recover  damages  for  injuries  sus- 
tained in  a  collision  between  a  passenger  train  and  a  freight  car,  it  appeared 
that  plaintjflf  was  a  passenger  on  defendant's  train,  and  had  been  asleep  in 
a  chair  car,  and  when  approaching  his  station  the  conductor  aroused  him; 
that  he  arose  and  stood  in  the  aisle  some  eight  or  ten  feet  from  the  smoking 
compartment  in  the  front  end  of  the  car,  with  the  train  still  moving  at  the 
usual  speed;  that  while  so  standing  the  train  struck  a  freight  car,  which 
had  been  driven  close  to  the  main  track  by  a  storm,  and  threw  plaintiff 
against  the  smoking  compartment.  Held^  that  the  facts  did  not  raise  the 
question  of  plaintiff's  contributory  negligence  so  as  to  require  the  court  to 
submit  any  charge  upon  that  issue  (i). 

Certified  question  from  Court  of  Civil  Appeals  of  Third  Supreme 
Judicial  District. 

Action  by  W.  D.  Bell  against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way  Company  for  injuries.     Judgment  for  plaintiff,  and  defendants 

I.  See  Note  on  Passengers  Injured  in  Collisions  on  Steam  Roads,  at  end 
of  this  case. 
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appealed  to  the  Court  of  Civil  Appeals  of  the  Third  District.     On 
certification  of  questions. 

Sims  &  Snodgrass,  J.  W.  Terry,  and  Chas.  K.  Lee,  for  appellant. 

CocKRELL  &  Hardwicke,  J.  W.   Baker,  and  Theo.  Mack,  for 
appellee. 

Williams,  J.  —The  Court  of  Civil  Appeals  of  the  Third  District 
has  certified  to  us  for  decision  this  question:  "  Do  the  facts  stated 
raise  the  question  of  contributory  negligence  on  the  part  of  plain - 
till,  so  as  to  require  the  court  to  submit  any  charge  upon  that  issue?** 
The  following  are  all  the  facts  stated  affecting  the  question:  A  wind 
and  rain  storm,  on  the  night  of  May  15,  1895,  had  driven  a  train  of 
stock  cars,  left  on  a  siding  at  the  town  of  Coleman,  so  that  the  end 
of  one  of  them  projected  upon  the  main  line  of  defendant's  track 
from  Brownwood  to  Coleman  so  as  to  obstruct  it.  Plaintiff,  on  the 
same  night,  was  a  passenger  on  defendant's  passenger  train  from 
Brownwood  to  Coleman,  and  had  been  asleep  in  a  chair  in  the  chair 
car  between  the  two  places.  When  nearing  Coleman,  the  conductor 
aroused  him,  saying,  "We  are  at  Coleman."  Plaintiff  arose,  and 
stood  in  the  aisle,  some  eight  or  ten  feet  from  the  smoking  compart- 
ment in  the  front  end  of  the  car,  with  the  train  still  moving  at  the 
usual  speed;  and  about  that  time  the  train,  by  the  negligence  of 
defendant's  servants,  struck  the  freight  car  before  mentioned,  and 
threw  plaintiff  againbt  the  smoking  compartment.  Passengers  had 
ample  time  to  get  off  the  train  after  it  stopped.  A  rule  of  the  com- 
pany, of  which  plaintiff  is  not  shown  to  have  been  aware,  required 
that  passengers  keep  their  seats  while  the  train  was  in  motion, 
except  to  get  water  or  to  go  to  the  water-closet.  It  was  the  habit 
of  passengers  to  walk  about  in  the  car  when  in  motion,  with  which 
the  conductor  did  not  interfere,  except  in  cases  of  persons  who  he 
thought  did  not  know  what  they  were  about.  The  rule  of  the  com- 
pany must  be  left  out  of  the  question,  because  it  is  not  shown  that 
plaintiff  knew  or  ought  to  have  known  of  its  existence.  Upon  the 
facts  as  stated,  we  are  of  the  opinion  that  no  question  of  contribu- 
tory negligence  on  part  of  plaintiff  properly  arises.  From  the  cir- 
cumstances, as  related  in  the  certificate,  the  only  fair  inference 
which  the  jury  could  have  drawn  as  to  plaintiff's  reason  for  arising 
from  his  seat  would  have  been  that  the  act  was  done  in  response  to 
the  statement  of  the  conductor  that  he  was  at  his  destination  fot 
the  purpose  of  leaving  the  train.  It  does  not  appear  that  there  was 
time  for  him  to  have  realized  any  necessity  for  resuming  his  seat 
before  the  collision  happened.  We  do  not  think  that  upon  these 
bare  facts,  to  which  we  are  confined,  a  charge  should  have  been 
^ven  under  which  the  jury  would  have  been  permitted  to  find  the 
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plaintifif  guilty  of  negligence;  nor  do  we  think  that  such  facts  would 
support  such  a  verdict  even  in  this  court.  It  is  said  in  the  authori- 
ties that  the  question  whether  or  not  the  act  of  standing  up  in  a 
coach  while  the  train  is  in  motion  is  negligence  on  the  part  of  a 
passenger  is  one  of  fact  for  the  jury;  and  it  is  undoubtedly  true 
that,  if  the  circumstances  raise  a  question  upon  the  subject,  it  is 
one  of  fact.  Fetter,  Carr.  Pass.,  p.  420;  5  Am.  &  Eng.  Enc.  Law, 
681,  682,  and  cases  cited.  But  in  such  investigations,  as  in  all 
others,  the  court  must  first  determine  whether  or  not  the  facts  in 
evidence  are  sufficient  to  make  an  issue.  There  must,  in  all  cases, 
be  special  circumstances  surrounding  and  characterizing  the  act  of 
standing  in  the  car.  If  these  fairly  admit  of  question  as  to  whether 
or  not  the  act  was  negligent,  a  case  is  made  for  the  jury;  but  if 
they  leave  no  doubt,  and  suggest  no  question  of  the  kind,  there  is 
nothing  for  the  jury  to  determine.  For  this  reason  the  circum- 
stances of  the  particular  case  must  be  regarded  in  deciding  such 
questions  as  that  before  us,  as  slight  di filer ences  in  facts  may 
determine  the  necessity  of  leaving  the  matter  to  the  jury.  There  is 
nothing  in  the  authorities  cited  which  conflicts  with  these  views. 
in  those  relied  on  by  appellant,  it  was  simply  held,  in  answer  to  the 
contention  of  the  facts  of  the  cases,  that  the  plaintiffs  had  been 
guilty  of  contributory  negligence,  that  the  acts  relied  on  were  not 
negligence  per  se^  and  that  the  question  of  negligence  vel  non  had 
been  fairly  submitted  to  the  jury.  This  was  an  answer  sufficient  for 
the  cases  the  courts  were  considering.  Barden  v.  Railway  Co.,  121 
Mass.  426  (i);  Morgan  v.  Southern  Pac.  Co.,  95  Cal.  501,  30  Pac. 
Rep.  601  (2).  The  facts  in  the  case  of  Harris  v.  Railroad  Co.  (Mo. 
Sup.)  6  S.  W.  Rep.  325  (3),  so  obviously  dififer  from  those  here  in 
question  that  special  comment  upon  it  is  unnecessary.  We  answer 
the  question  in  the  negative. 

NOTE  ON  INJURIES  CAUSED  BY  COLLISIONS  ON  STEAM  RAILROADS, 

EITHER  BETWEEN  TRAINS  OR  BY  TRAINS  WITH  ANIMALS. 

BY  WHICH  PASSENGERS  ARE   INJURED. 

General  observation,  —  A  railroad  company  is  liable  in  damages  to  a  passenger 
injared  by  a  collision  caused  by  the  carrier's  negligence.  Farlow  v.  Kelly,  io8 
U.  S.  288,  II  Am.  &  Eng.  R.  Cas.  104;  Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U. 
S.  489;  Truex  v.  Erie  R.  Co.,  4  Lans.  198;  Bunting  v,  Hogsett,  139  Pa.  Si.  363» 

I.  Barden  V.  Boston,  Clinton  &  Fitch-    561,  is  reported   in  2  Am.  Neg.  Cas. 
burg  R.  R.  Co.,  121  Mass.  426,  is  re-    196. 
ported  in  9  Am.  Neg.  Cas.  458. 

3.  Harris  v,  Hann.  &  St.  J.  R.  R. 

a.  Morgan  v.  So.  Pac.  Co.,  95  Cal.    Co.,  89  Mo.  233,  is  reported  in  9  Am. 

Neg.  Cas.  518. 
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33  Am.  St.  Rep.  192,  48  Am.  &  Eng.  R.  Cas.  87;  Louisville  Southern  R.  Co.  v. 
Minogue,  90  Ky.  369,  29  Am.  St.  Rep.  378;  Louisville,  etc.,  R.  Co.  v.  Long,  94 
Ky.  410;  Louisville  R.  Co.  v,  Faylor,  126  Ind.  126;  International,  etc.,  R.  Co. 
cr.  Gray,  65  Tex.  32,  27  Am.  &  Eng.  R.  Cas.  318. 

Degree  of  care  required,  —  In  Bunting  v,  Hogsett,  139  Pa.  St.  363,  48  Am.  & 
Eng.  R.  Cas.  87,  it  was  held  that  although  the  engineer  of  defendants'  loco- 
motive, through  whose  negligence  a  collision  between  defendants'  passenger 
train  and  a  coke  train  was  about  to  occur,  might,  in  a  criminal  aspect  of  the 
case,  be  justified  in  leaping  from  the  engine  to  save  his  life,  nevertheless  his 
employer  was  responsible  for  his  primary  act  of  negligence  in  submitting 
his  locomotive  without  control  to  the  consequences  of  the  collision. 

In  Louisville,  etc.,  R.  Co.  v,  Minogue,  90  Ky.  369,  which  was  an  action  by  a 
passenger  on  appellant's  line  for  injuries  sustained  by  reason  of  a  collision  of 
a  construction  train  with  the  train  in  which  he  was  riding,  it  was  held  that 
railroad  companies  as  to  their  passengers  should  be  held  to  the  exercise  of  the 
utmost  care  and  skill  which  prudent  persons  would  be  likely  to  exercise  as  to 
themselves  under  the  like  circumstances,  and  in  the  conduct  of  a  business  so 
hazardous  as  railroading. 

In  Louisville,  etc.,  R.  Co.  v.  Long,  94  Ky.  410,  it  was  held  that  the  servants 
of  appellant  company  in  charge  of  a  mixed  passenger  and  freight  train  were 
guilty  of  the  grossest  negligence  in  leaving  the  passenger  car  on  the  main  track, 
at  a  station,  without  using  proper  care  to  flag  an  approaching  freight  train  in 
time  to  avoid  a  collision. 

Where  the  jury  found  that  while  the  train  on  which  plaintifif  was  riding  was 
ascending  a  steep  grade,  the  caboose  in  which  he  was,  with  other  cars,  became 
detached,  and  running  backward  collided  with  an  advancing  train  which  was 
following  at  only  an  interval  of  eight  minutes,  and  which  could  not  be  seen 
from  the  forward  train,  it  was  held  in  Louisville,  etc.,  R.  Co.  v.  Faylor,  126 
Ind.  126,  that  the  defendant  company  was  not  exercising  due  care  in  running 
trains  up  a  steep  grade,  on  a  curved  track,  where  one  train  could  not  be  seen 
from  the  other,  without  a  greater  interval  between  them.  Also  held  that  the 
presumption  of  negligence  arises  from  the  collision  against  the  railroad  com- 
pany, and  it  assumes  the  burden  of  overcoming  the  presumption  by  proof  that 
the  accident  happened  notwithstanding  the  highest  degree  of  care  and  pru- 
dence on  its  part. 

In  Steele  v.  Southern  R.  Co.,  6  Am.  Neg.  Rep.  696,  it  was  held  that  a  pre- 
sumption of  negligence  on  the  part  of  a  railroad  company  arises  when  it  is 
shown  that  a  passenger  was  thrown  from  his  seat  in  the  caboose  and  injured 
in  a  collision  between  the  sections  of  a  train  that  had  in  some  way  parted  while 
running. 

In  a  rear-end  collision  between  defendants'  train  and  defendants'  hand  car  in 
which  plaintiff  was  riding  by  permission  of  defendant,  it  was  held  in  Inter- 
national, etc.,  R.  Co.  V,  Gray,  65  Tex.  32,  that  the  failure  of  defendants' 
employees  to  give  signals  at  a  crossing  near  the  scene  of  the  collision,  and  its 
excessive  rate  of  speed  (twenty  miles  an  hour)  in  crossing  a  bridge  when  the 
rules  of  the  company  required  it  to  moderate  its  speed  to  four  miles  an  hour 
were  acts  of  negligence  on  defendant's  part. 

Carriers'  liability  for  negligence,  — In  Truex  v,  Erie  Railway  Co.  4  Lans.  198, 
it  was  held  that  as  defendant,  a  common  carrier,  undertook  the  transpor- 
tation of  prisoners  of  war  on  the  employment  of  an  authorized  government 
officer,  it  was  liable  as  such  to  the  soldiers  in  charge  of  the  prisoners*  and  was 
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not  an  agent  of  government  so  as  to  preclude  it  from  liability.  In  that  case  the 
plaintiff,  a  soldier  guarding  the  prisoners,  was  injured  in  a  collision  between 
the  train  in  which  he  was  riding  and  a  coal  train. 

Plaintiff  having  been  injured  in  a  collision  between  a  freight  train  (in  a 
caboose  attached  to  which  he  was  traveling  on  a  free  pass),  and  a  train  coming 
on  from  behind,  it  was  held  in  Louisville,  etc.,  R.  Co.  v,  Faylor,  126  Ind.  126, 
that  common  carriers  are  subject  to  the  same  liability  for  injuries  resulting 
from  negligence  to  persons  riding  on  a  free  pass  as  they  are  to  those  who  pay 
full  fare. 

Where,  however,  a  person  having  a  pass  boarded  a  train  after  it  had  left  the 
station,  and  stood  on  the  front  platform  of  a  baggage  car,  and  the  conductor 
and  engineer  saw  him  climb  upon  the  baggage  car,  but  the  conductor  did  not 
know  who  he  was,  and  after  the  conductor  took  up  the  passenger's  tickets,  he 
was  about  to  unlock  the  baggage-car  door  to  see  who  was  there,  when  a  col- 
lision occurred  and  the  person  was  killed,  it  was  held  in  Illinois,  etc.,  R.  Co.  v. 
O'Keeffe,  4  Am.  Neg.  Rep.  48.  that  the  facts  were  insufficient  to  establish  the 
relation  of  carrier  and  passenger. 

And  where  a  person  went  into  the  caboose  of  a  train  upon  which  his  companion 
intended  to  take  passage,  but  with  no  intention  of  becoming  a  passenger  him- 
self,  he  was  a  trespasser,  and  the  company  was  not  liable  for  his  death  caused 
by  a  collision,  although  the  engineer  was  negligent.  Earl  v,  Chicago,  etc., 
R.  Co.,  6  Am.  Neg.  Rep.  274. 

In  Blank  v.  Illinois,  etc.,  Co.,  7  Am.  Neg.  Rep.  41,  it  was  held  that  a  contract 
between  defendant  company  and  an  express  company  exempting  the  former 
from  liability  for  negligence  of  its  employees  resulting  in  injury  to  the  employees 
of  the  latter,  was  not  void  as  against  public  policy,  and  a  servant  of  the  express 
company  injured  in  a  collision  whilst  riding  in  a  caboose  on  defendants'  line 
was  not  entitled  to  damages. 

Where  a  person  went  to  a  station  to  take  passage  on  the  way-car  of  a  freight 
train,  and  havinsr  a  ticket,  entered  the  car  at  the  place  where  passengers  for 
that  train  were  ordinarily  received,  and  to  avoid  a  pending  rear-end  collision 
ran  out  of  the  front  of  the  car,  and  on  to  a  flat  car,  held,  in  Gradert  v.  Chicago, 
etc.,  R.  Co.,  6  Am.  Neg.  Ret>.  501,  he  did  not  cease  to  be  a  passenger,  and  a 
verdict  directed  for  defendant  in  an  action  for  damages  for  his  death  was  error. 

In  Inoes  v.  Boston,  etc.,  R.  Co.,  3  Am.  Neg.  Rep.  41,  it  was  held  that  where 
the  plaintiff's  intestate  was  killed  just  as  he  stepped  on  a  car  of  defendants' 
train  by  another  train  running  Into  it.  and  the  question  of  whether  he  was  a 
passenger  arose,  evidence  that  a  quarter  of  an  hour  before  the  accident  he 
looked  out  of  the  window  of  his  house  and  said  there  were  no  electric  cars 
running,  and  that  he  was  going  to  take  the  train,  and  left  his  house  in  a  hurry, 
was  admissible  as  part  of  the  res  gesta^  and  held  further  that  where  a  person 
was  in  the  habit  of  going  to  I  he  city  daily  by  the  cars,  it  might  be  presumed 
in  the  absence  of  proof  that  when  he  boarded  the  train  he  either  had  a  ticket 
or  was  able  to  pay  his  fare. 

When  two  roads  cross  each  other,  —  Persons  in  charge  of  trains  which  move 
upon  railroads  which  intersect  each  other  are  obliged  to  keep  a  proper  lookout 
for  the  approach  of  another  train,  and  must  have  their  own  train  under  such 
control  that  it  can  be  promptly  stopped.  Pratt  v,  Chicago,  etc.,  R.  Co.,  38 
Minn.  455;  Kellow  v.  Central  Iowa  R.  Co.,  68  Iowa,  470;  Graham  v.  Great 
West.  R.  Co.,  41  U.  C.  Q.  B.  324;  Kansas  City,  etc.,  R.  Co.  v,  Stoner.  51  Fed. 
Rep.  649,  52  Am.  &  Eng.  R.  Cas.  462;  West  Chicago  St.  R.  Co.  9.  Martin,  47 
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111.  App.  6io;  Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  q8  Ind.  i86,  21  Am.  &  Eng. 
R.  Cas.  478.  In  several  states  this  subject  is  regulated  by  statute.  In  Texas 
by  Rev.  Stat.,  art.  4232.  In  Alabama  by  Code.  §  1145.  In  Kentucky  by  Sut. 
March  lo,  1894.  In  Tennessee  by  Code,  §  1304.  The  latter  statute,  which 
requires  trains  on  one  railway  to  stop  before  crossing  the  line  of  another 
railroad,  has  been  held  not  to  apply  to  the  crossing  by  a  steam  railway  of  a 
horse  car  line.  Byrne  v,  Kansas  City,  etc.,  R.  Co.,  9  C.  C.  A.  666,  61  Fed.  605. 
In  N.  Y.,  Chicago,  etc.,  R.  Co.  v.  Grand  Rapids,  etc.,  R.  Co.,  116  Ind.  60.  18 
N.  E.  182,  it  is  held  that  when  by  statute  or  otherwise,  it  becomes  the  duty  of 
an  engineer  lo  stop  before  crossing  another  railroad,  the  engineer  on  the  other 
road  may  act  upon  the  assumption  that  the  rule  will  be  obeyed.  In  Pratt  v. 
Chicago,  etc.,  R.  Co..  38  Minn.  483,  it  has  oeen  held  that  if  he  perceives  that 
the  other  engineer  is  disobeying  the  rule,  he  must  himself  stop,  although 
entitled  to  the  right  of  way.  When  a  fixed  point  is  prescribed  for  stoppage, 
prior  to  crossing,  it  is  not  complied  with  if  the  train  is  stopped  150  feet  short 
of  the  appointed  stopping  place.  Kansas  City,  etc..  R.  Co.  v.  Stoner,  51  Fed. 
649,  2  C.  C.  A.  437,  10  U.  S.  App.  209.  Howevrer,  if  disobedience  to  such  a  rule 
did  not  contribuie  to  the  accident,  it  is  of  no  importance.  Kansas  City,  etc.* 
R.  Co.  V.  McDonald,  51  Fed.  178,  2  C.  C.  A.  153,  4  U.  S.  App.  563.  It  was 
decided  in  Alberi  v.  Sweet.  116  N.  Y.  363,  22  N.  E.  762.  thai  leaving  a  car 
uncoupled  and  partly  standing  on  intersecting  tracks,  was  clearly  negligent, 
and  it  was  no  excuse  that  the  train  colliding  therewith  was  ahead  of  time,  and 
defendants*  servants  did  not  anticipate  its  approach  at  that  time. 

Negligence  of  two  carriers,  —  It  is  the  general  rule  in  the  United  States  that 
where  a  passenger  is  injured  in  the  collision  of  the  trains  of  two  railroad  car- 
riers, caused  by  the  negligence  of  both  carriers,  he  is  entitled  to  sue  each  carrier 
for  the  full  amount  of  damages  occasioned  him.  or  he  may  bring  a  joint  action 
against  both  carriers.  Dyer  v,  Erie  R.  Co.,  71  N.  Y.  228;  Chapman  v.  New 
Haven  R.  Co.,  19  N.  Y.  341,  75  Am.  Dec.  344;  Webster  v.  Hudson  River  R. 
Co..  38  N.  Y.  260;  Colegrove  v.  New  York.  etc..  R.  Co..  20  N.  Y.  492,  75  Am. 
Dec.  418;  Brown  v,  N.  Y.  Cent.  R.  Co.,  32  N.  Y.  597,  88  Am.  Dec.  353;  Kansas 
City,  etc.,  R.  Co.  v.  Stoner.  51  Fed.  Rep.  649;  Bennett  v.  New  Jersey  R.  Co., 
36  N.  J.  L.  225,  13  Am.  Rep.  435;  New  York.  etc..  R.  Co.  v,  Steinbrenner,  47 
N.  J.  L.  161,  54  Am.  Rep.  126;  Pittsburgh  R.  Co.  v.  Spencer,  98  Ind.  186; 
Wylde  V.  Northern  R.  Co.,  53  N.  Y.  156;  Robinson  v.  New  York  Cent.  R.  Co., 
66  N.  Y.  II,  23  Am.  Rep.  i;  Chicago,  etc..  R.  Co.  v.  Martin,  4  Am.  Neg.  Rep. 
266.  In  Pennsylvania,  however,  it  has  been  held  that  an  action  will  only  lie 
against  the  carrier  with  whom  the  passenger  has  contracted  for  carriage.  Lock- 
hart  V,  Lichtenthaler,  46  Pa.  St.  151,  thus  following  the  English  rule  as  laid 
down  in  Thorogood  v,  Bryan.  8  C.  B.  131.  65  E.  C.  L.  131.  The  latter  case, 
however,  does  not  relate  to  steam  railroads.  It  arose  out  of  a  collision  between 
two  omnibuses,  and  its  principle  seems  to  have  been  overruled  in  The  Bernina, 
12  Prob.  Div.  58,  and  in  Pennsylvania  in  Bunting  v.  Hogsett,  139  Pa.  'St.  363, 
23  Am.  St.  Rep.  192,  48  Am.  &  Eng.  R.  Cas.  87. 

Contributory  negligence.  —  In  Farlovv  v.  Kelly,  108  U.  S.  288,  II  Am.  &  Eng.  R, 
Cas.  104,  a  passenger  sufifering  from  a  headache  leant  his  arm  on  the  sill  of  an 
open  window  in  the  car  in  which  he  was  riding  and  the  engine  of  his  train 
colliding  with  a  freight  car  on  a  side  track,  his  arm  was  injured  so  as  to  neces- 
sitate amputation,  and  it  was  held  that  it  was  not  contributory  negligence  in 
plaintiff  to  ride  with  his  elbow  on  the  sill  of  the  window. 

In  an  action  for  injuries  resulting  from  a  collision  between  a  mixed  freight 
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and  passenger  train  and  a  freight  train,  it  was  held  that  plaintiff,  a  passenger, 
was  not  guilty  of  contributory  negligence  in  entering  the  passenger  car  of  the 
former  train  without  notifying  the  conductor,  although  the  car  was  fifty  feet 
from  the  platform,  the  rules  of  the  company  requiring  passengers  on  such  trains 
to  get  on  wherever  convenient  to  the  company's  servants.  Nor  did  the  fact 
that  the  passengers  other  than  plaintiff  were  warned  of  the  danger,  and  suc- 
ceeded in  getting  out  of  the  car  before  the  collision,  show  that  plaintiff  was 
guilty  of  contributory  negligence  in  not  doing  so.  Louisville,  etc.,  R.  Co.  z\ 
Long.  94  Ky.  410.  Defendants'  train,  having  collided  with  defendants'  hand- 
car, on  which  plaintiff  was,  by  defendants'  permission,  and  negligence  by 
defendant  in  not  signaling  and  in  running  at  an  excessive  rate  of  speed  having 
been  shown,  it  was  held  in  International,  etc.,  R.  Co.  v.  Gray,  65  Tex.  32,  that 
it  was  not  contributory  negligence  on  plaintiff's  part,  to  omit  to  send  out  flag- 
men, so  as  to  warn  the  approaching  train  of  its  presence. 

Collisions  with  animals.  —  A  railroad  company  is  required  to  take  every  reason- 
able precaution  to  prevent  accidents  to  passengers  by  collisions  with  cattle,  and 
with  this  object  in  view  it  should  keep  a  clear  right  of  way,  and  if  necessary 
fence  the  track  where  necessary  to  prevent  the  intrusion  of  animals.  Wright 
V.  Pa.  R.  Co.,  3  Pitts.  (Pa.)  116;  Fordyce  v,  Jackson,  56  Ark.  594;  Card  r.  New 
York,  etc.,  R.  Co.,  50  Barb.  39;  Sullivan  v.  Phila.,  etc.,  R.  Co.,  30  Pa.  St.  234, 
72  Am.  Dec.  69S. 

Duty  0/  company s  employees,  —  In  East  Tennessee,  etc.,  R.  Co.  v.  Bayliss,  75 
Ala.  466,  it  is  held  that  an  engineer  should  be  constantly  on  the  lookout  for 
obstructions,  and  *  he  meets  this  requirement  when  he  bestows  on  the  service 
that  steady,  regular  care,  and  watchfulness  which  his  other  duties  allow  a  very 
careful  and  prudent  person  to  give  to  it." 

In  East  Tennessee,  etc.,  R.  Co.  v.  Deaver,  79  Ala.  216,  it  is  decided  that  an 
engineer  should  on  perceiving  an  obstruction  on  the  track,  *'  use  all  means 
within  his  power,  known  to  skilful  engineers,"  to  bring  his  train  to  a  stop  before 
colliding  with  the  obstruction,  but  he  is  not  obliged  to  do  so  if  the  lives  of  the 
passengers  should  be  thereby  risked,  even  although  there  might  have  been 
neglect  in  failing  to  keep  a  proper  lookout,  whereby  the  obstruction  might  have 
been  perceived  in  time  to  stop  the  train,  although  in  that  case  the  company  is 
liable  for  its  employee's  negligence. 

In  Nashville,  etc.,  R.  Co.  v.  Troxlee,  i  Lea  (Tenn.)  520,  it  was  held  that  if  an 
engineer  perceives  an  animal  on  the  track,  he  is  not  required  to  reverse  his 
engine  in  order  to  prevent  a  collision  with  it,  if  the  lives  of  his  passengers 
might  be  risked  owing  to  the  rate  of  speed  of  his  train. 

Illustrations  of  negligence  in  colliding  with  animals.  —  In  Brown  v.  New  York 
Central  R.  Co.,  34  N.  Y.  404,  the  facts  were:  A  passenger  was  injured  by  the 
train  in  which  he  rode  coming  into  collision  with  a  cow  which  was  very  near 
the  track  and  was  so  situated  thai  it  could  only  avoid  the  collision  by  crossing 
the  track.  The  animal  was  perceived,  or  with  reasonable  care  might  have 
been  perceived,  for  a  long  distance,  but  the  engineer  made  no  effort  to  slacken 
the  speed  of  his  train  or  otherwise  to  prevent  a  collision,  and  it  was  held  that 
negligence  had  been  sufficiently  proved  to  justify  a  submission  of  the  case  to 
the  jury. 

A  train  collided  with  a  cow  at  a  station,  and  was  thrown  from  the  track.  It 
was  proved  that  cows  were  in  the  habit  of  roaming  about  the  station  attracted 
by  corn  scattered  on  the  ground.  It  was  also  shown  that  the  defendant  company 
kept  no  watchman  at  the  station.     Held^  in  Chicago,  etc.,  R.  Co.  v.  McAra,  52 
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111.  396,  inexcusable  negligence,  entitling  the  plaintifif,  who  had  been  a  passen- 
ger on  the  train,  to  damages  for  injuries  occasioned  by  the  collision. 

Cattle  trespassing  upon  a  railroad  track.  —  As  a  train  was  passing  a  station,  the 
engine  collided  with  a  cow  which  had  trespassed  upon  the  track.  The  cow  was 
killed,  and  dragged  about  one  hundred  feet,  and  then  thrown  to  the  side  of  the 
track,  at  which  point  the  rear  truck  of  the  rear  car  in  which  plaintiff  was  trav- 
eling was  thrown  off  the  track  and  dragged  about  ninety  rods,  when  it  became 
detached  from  the  train,  and  thrown  down  a  descent,  whereby  plaintiff  was 
injured.  There  was  no  fence  or  anything  to  prevent  cattle  trespassing  from 
the  highway  adjoining  to  the  point  where  the  collision  took  place.  Held^  in 
Bowen  z/.  New  York  Central  R.  Co.,  18  N.  Y.  408,  72  Am.  Dec.  529,  that  the 
defendant  company  was  guilty  of  negligence,  and  was  liable  in  damages. 

In  Patchell  v,  Irish  North  Western  R.  Co.,  6  Ir.  R.  C.  L.  117,  it  was  held  that, 
where  a  passenger  was  injured  by  the  collision  of  a  train  with  cattle  which  were 
trespassing  from  lands  adjoining  the  track,  having  come  on  the  line  through 
an  open  gate  at  a  private  level  crossing,  and  it  was  shown  that  the  train  could 
not  have  been  seen  more  than  twenty  perches  from  the  place  where  the  colli- 
sion occurred,  and  that  the  gate  had  been  left  unlocked  on  other  occasions,  and 
that  the  post  to  which  it  should  be  locked  was  loose  —  the  company  was  negli- 
gent. 


SILCOCK  V.  RIO  GRANDE  WESTERN  RAILWAY 

COMPANY. 


Supreme  Courts  Utah^  J^ne^  igoo. 


TEAM  RUN  OVER  AT  RAILROAD  CROSSING  —  DUTY  OF  TRAVELER 
—  CONTRIBUTORY  NEGLIGENCE.  —  i.  In  a  suit  for  damages  on 
account  of  plaintiff's  horses  having  been  run  over  and  killed  by  defendant's 
train,  where  it  appears  that  plaintiff  had  been  at  the  place  of  the  accident 
on  a  previous  occasion  when  the  same  train  passed ;  that  plaintiff  knew  it 
was  a  fast  train  and  did  not  stop  there;  that  he  knew  about  the  usual  time 
for  the  train  to  pass,  and  that  he  had  not  seen  or  heard  it  pass  on  his  way 
to  the  depot;  that  plaintiff  drove  his  horses  to  within  '*  twenty  or  thirty 
feet "  of  the  track,  and  left  them  standing  there  without  tying,  and  went  to 
a  point  about  sixty  feet  on  the  other  side  of  the  track,  —  sufficiently  shows 
want  of  ordinary  care  and  contributory  negligence  on  the  part  of  plaintiff, 
and  a  nonsuit  was  properly  granted. 

8.  Where  a  person  permits  a  team  to  stand  upon  a  public  highway  in  close  prox- 
imity to  a  railroad  track,  or  is  about  to  cross  such  track,  he  is  bound  to  look 
and  listen,  in  order  to  avoid  an  approaching  train,  and  the  happening  of 
an  accident.     Bunnell  v.  Railway  Co.,  13  Utah,  3x4,  44  Pac.  Rep.  927. 

3,  The  principle  which  requires  that  a  man  shall  use  his  ears  and  eyes  in  cross- 

ing a  railroad  track,  so  far  as  he  has  opportunity  to  do  so,  equally  demands 
that  he  shall  employ  his  faculties  in  managing  his  team,  and  thus  keep  out 
of  danger.     Clark  v.  Railroad  Co.,  (Utah)  59  Pac.  Rep.  92. 

4.  Even  though  it  be  admitted  that  respondent  was  negligent  in  some  things, 

still  if  the  evidence  introduced  by  appellant  in  attempting  to  prove  his  case 
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shows  that  his  own  negligence  contributed  to«  and  was  the  proximate 
cause  of,  the  injury,  the  question  of  negligence  becomes  one  of  law,  for  the 
coart.  Lowe  v.  Salt  Lake  City,  13  Utah,  91,  44  Hac.  Rep.  X050. 
5.  Where  the  plaintiff  in  a  suit  to  recover  damages  for  injuries  shows  by  his 
own  evidence  that  he  was  guilty  of  contributory  negligence  which  was  the 
proximate  cause  of  such  injuries,  the  defense  is  relieved  from  the  burden  of 
proving  such  negligence,  and  the  plaintiff  cannot  recover.  Clark  v.  Rail- 
road Co.,  (Utah)  59  Pac.  Rep.  92. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Salt  Lake  County. 

Action  by  Alma  D.  Silcock  against  the  Rio  Grande  Western  Rail- 
way Company.  From  judgment  for  defendant  plaintiff  appeals. 
Judgment  affirmed, 

D.  Harrington  and  G.  M.  Sullivan,  for  appellant. 

Bennett,  Harknbss,  How  at,  Sutherland  &  Van  Cott,  for 
respondent. 

Bartch,  Ch.  J.  —  This  action  was  brought  to  recover  damages 
for  injury  to  personal  property  and  for  personal  injuries  claimed  to 
have  been  occasioned  through  the  negligence  of  the  defendant.  It 
was,  among  other  things,  alleged  in  the  complaint  that  the  defend- 
ant, in  disregard  of  its  duty,  failed  to  announce  the  arrival  of  its 
train,  and  carelessly,  unlawfully,  and  negligently  ran  and  managed 
a  locomotive  and  train  belonging  to  it,  on  its  track,  crossing  a  public 
highway,  and  "  that  the  same  ran  against  and  partially  over  said 
property,"  killing  a  span  of  mares,  and  injuring  other  personal 
property  and  the  plaintiff.  The  defendant,  in  its  answer,  denied 
negligence  on  its  part,  and  charged  that  the  plaintiff  was  guilty  of 
negligence  which  caused  the  injuries  of  which  he  complains.  From 
the  testimony  of  the  plaintiff  it  appears  that  on  January  29,  1898, 
he  went  with  his  team  to  defendant's  railway  station  to  purchase 
coal.  When  he  arrived  there  he  stopped  his  team  at  a  point  on  the 
public  road  "  twenty  to  thirty  feet  "  from  the  railway  track,  facing 
the  same.  He  then  applied  the  brake,  and  tied  the  lines  to  his 
wagon,  and  went  to  the  depot,  on  the  north  side  of  the  highwny,  to 
arrange  with  the  agent  for  the  coal.  The  agent  not  being  there, 
he  stepped  west  across  the  track,  about  sixty  feet,  to  the  coal  bins, 
to  ascertain  if  there  was  any  coal  to  be  had.  While  there  he  heard 
the  rumbling  of  an  incoming  train,  which  was  then  close  to  the  sta- 
tion, and  hastened  back  to  his  team,  and  got  into  the  wagon  and 
hold  of  the  lines,  when  his  horses  became  frightened  and  unman- 
ageable and  collided  with  the  train.  The  injuries  resulted  from  the 
collision.  The  whistle  on  the  engine  was  not  blown,  nor  the  bell 
rung,  until  immediately  at  the  crossing.     It  was  the  north-bound 
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passenger  train,  called  the  "  Flyer,'*  running  at  a  rate  of  fifty  to 
sixty  miles  an  hour.  That  train,  according  to  plaintiff's  testimony, 
generally  passed  there  somewhere  **  about  a  quarter  to  twelve,"  but 
on  this  occasion  it  arrived  about  "  half-past  twelve  or  a  quarter  to 
one."  The  plaintiff  had  not  noticed  it  come,  but  supposed  that  it 
had  gone.  He  testified  that  this  particular  train  generally  went 
through  there  rapidly  —  rapidly  enough  to  probably  frighten  his 
team.  He  also  testified  that  on  a  previous  occasion,  with  a  load  of 
beets,  he  stopped  at  the  same  place  while  the  train  was  passing,  sat 
in  the  wagon,  and  held  the  team.  Such  are,  substantially,  the 
material  facts  shown  by  the  plaintiff's  testimony.  After  he  rested 
his  case  the  defendant  made  a  motion  for  a  nonsuit  upon  the  grounds 
that  no  negligence  on  the  part  of  the  defendant  was  shown,  and 
that  the  evidence  shows  that  the  plaintiff  was  guilty  of  negligence 
which  contributed  proximately  to  the  injury.  The  motion  was  sus- 
tained, and  the  plaintiff  appealed. 

The  decisive  question  presented  is,  was  the  appellant  guilty  of 
such  contributory  negligence  as  prevents  his  recovery?  That  is, 
assuming  that  the  respondent  was  negligent  in  not  sounding  the 
whistle  or  ringing  the  bell  at  a  proper  distance  from  the  public 
crossing,  was  the  appellant  guilty,  as  shown  by  his  own  evidence,  of 
negligence  which  contributed  proximately  and  materially  to  the 
accident,  so  that,  as  matter  of  law,  he  cannot  be  permitted  to- 
recover?  Due  consideration  of  the  facts  and  circumstances  appear- 
ing in  evidence  impels  the  conclusion  that  this  question  must  be 
answered  in  the  affirmative.  The  proof  leaves  no  room  for  doubt 
that  if  the  appellant  had  proceeded  with  ordinary  care  about  the  rail- 
way station,  he  could  have  averted  the  accident.  He  was  there  on. 
a  previous  occasion  with  his  team  when  the  same  train  passed  at  a 
rapid  rate  of  speed,  and  knew  that  it  was  a  fast  train,  and  would 
probably  frighten  his  horses  in  passing  them.  He  knew  about  the 
usual  time  when  it  passed  the  crossing,  and  that  it  did  not  stop 
there;  and,  although  the  regular  time  for  its  arrival  had  passed,  still 
he  had  not  seen  nor  heard  it  pass,  on  his  way  to  the  depot.  Aware 
of  these  things,  he  had  no  right  to  assume  that  it  had  passed.  He 
was  chargeable  with  knowledge  of  the  fact  that  the  train  might  be 
late,  and  that  it  or  any  other  train  might  pass  there  at  any  time; 
the  track  on  which  the  train  was  running  being  the  main  line  of  the 
respondent's  system.  Under  such  circumstances,  for  the  appellant, 
to  drive  his  horses  to  within  '*  twenty  or  thirty  feet  "  of  the  track, 
and  then  leave  them  standing  there  on  the  highway  alone,  without 
being  tied,  and  without,  so  far  as  appears  from  the  evidence,  looking^ 
or  listening  for  a  train,  and  go  to  the  depot,  thence  to  the  coal  shed,. 
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sixty  feet  across  the  track  —  the  team  remaining  all  the  while  so 
ttotied  —  is,  to  say  the  least,  culpable  negligence.  Suppose  by  the 
striking  of  the  team  the  train  had  been  derailed  and  some  person 
killed;  would  not  the  act  of  thus  carelessly  leaving  the  team  within 
twenty  or  thirty  feet  of  the  track,  unattended,  have  been  character- 
ized as  gross  negligence?  Yet  the  more  serious  consequence  would 
not  have  changed  the  character  of  the  act.  The  appellant  was 
bound  to  exercise  ordinary  care,  and  that,  according  to  the  facts 
disclosed,  demanded  that  the  team  should  be  left  at  a  greater  dis- 
tance from  the  track,  or  at  least  securely  tied.  Such  care  also 
required  him  to  look  and  listen  for  an  approaching  train  before  and 
after  leaving  his  team.  No  rule  of  law  authorizes  a  person  to  thus 
recklessly  leave  his  team  upon  the  highway,  within  a  few  feet  of  a 
railway  track,  unattended,  and  not  even  tied.  In  Bunnell  v.  Rail- 
way Co.,  13  Utah,  314,  44  Pac.  Rep.  927,  where  the  plaintiff  had 
turned  his  cattle  upon  the  highway  in  the  vicinity  of  a  railway  track, 
unattended,  and  one  of  them  was  killed  by  a  passing  train,  this 
court  said:  **  A  proper  regard  for  the  safety  of  humanity  and  of 
pro|)erty  forbids  that  a  person  should  turn  his  beasts,  which  can 
neither  reason  nor  appreciate  danger,  out  upon  the  highway,  without 
a  keeper,  in  the  vicinity  of  a  railway  crossing;  and  especially  is  this 
true  where  such  person  knows  that  they  must  cross  the  track  to  get 
to  the  pasture  where  their  instinct  leads  them.  The  sacredness  of 
human  life  and  common  sense  alike  dictate  this  rule." 

Although  he  thus  left  his  team  upon  the  public  highway,  there  is 
nothing  in  the  testimony  to  show  that  the  appellant  either  looked  or 
listened  for  this  or  any  train,  either  before  or  after  arriving  at  the 
depot,  until  he  heard  the  rumbling  noise  as  the  train  approached; 
and  yet  it  appears  that  there  was  nothing  to  obscure  his  vision,  and 
that  one  could  see  a  quarter  of  a  mile  or  more  down  the  track.  If, 
therefore,  the  appellant,  even  after  he  had  so  left  his  team,  had 
used  his  senses,  as  the  law  required  him  to  do,  he  could,  in  all 
probability,  have  averted  the  accident.  Having  left  his  team  in 
such  a  reckless  manner,  and  having  failed,  as  indicated  by  the  record, 
to  look  and  listen  or  use  his  senses,  he  is  in  no  position  to  complain 
that  the  whsitie  was  not  sounded,  nor  the  bell  struck,  nor  of  any 
failure  of  the  respondent  to  give  notice  of  the  arrival  of  trains, 
because  his  own  carelessness  contributed  so  far  to  the  accident  that 
be  has  no  right  to  complain  of  others.  Negligence  of  the  respond- 
ent in  these  particulars,  if  there  was  any,  was  no  excuse  for  negli- 
gence on  his  part.  Where  a  person  permits  a  team  to  stand  upon  a 
public  highway  in  close  proximity  to  a  railroad  track,  or  is  about  to 
cross  such  track,  he  is  bound  to  look  and  listen,  in  order  to  avoid 
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an  approaching  train  and  the  happening  of  an  accident.  Ordinary 
care,  under  such  circumstances  as  are  disclosed  in  this  case,  requires 
this.  In  Railroad  Co.  v.  Houston,  95  U.  S.  697,  24  L.  Ed.  542  (i), 
where  a  lady  was  killed  by  an  approaching  train,  Mr.  Justice  Field, 
delivering  the  opinion  of  the  court,  said:  "  She  was  bound  to  listen 
and  to  look,  before  attempting  to  cross  the  railroad  track,  in  order  to 
avoid  an  approaching  train,  and  not  to  walk  carelessly  into  the 
place  of  possible  danger.  Had  she  used  her  senses,  she  could  not 
have  failed  both  to  hear  and  to  see  the  train  which  was  coming.  If 
she  omitted  to  use  them,  and  walked  thoughtlessly  upon  the  track, 
she  was  guilty  of  culpable  negligence,  and  so  far  contributed  to  her 
injuries  as  to  deprive  her  of  any  right  to  complain  of  others."  The 
appellant  having  been  familiar  with  the  locality  of  the  crossing, 
and  knowing  that  a  train  was  liable  to  pass  there  at  any  time,  and 
that  the  train  in  question  was  usually  run  at  a  high  rate  of  speed 
without  stopping  at  that  place,  it  was  negligence  on  his  part  to  place 
himself  and  team  in  such  a  position  that  he  could  not  control  it  when 
the  train  passed  them.  "  The  principle  which  requires  that  a  man 
shall  use  his  ears  and  eyes  in  crossing  a  railroad  track,  so  far  as  he 
has  opportunity  to  do  so,  equally  demands  that  he  shall  employ  his 
faculties  in  managing  his  team,  and  thus  keep  out  of  danger.'* 
Salter  v.  Railroad  Co.,  75  N.  Y.  273;  Schaefert  v.  Railway  Co.,  62 
Iowa,  624,  17  N.  W.  Rep.  893;  Railroad  Co.  v,  Talbot,  48  Neb.  627, 
67  N.  W.  Rep.  599;  Schofield  v.  Railway  Co.,  114  U.  S.  615,  5  Sup. 
Ct.  Rep.  1 125,  29  L.  Ed.  224;  Brady  v.  Railway  Co.  (Neb.)  80  N. 
W.  Rep.  809;  Railway  Co.  v.  Howard  (Ind.'Sup.)  24  N.  E.  Rep.  892; 
Stahl  V.  Railroad  Co.,  117  Mich.  273,  75  N.  W.  Rep.  629. 

Nor  did  the  fact  that  this  particular  train  was  behind  time  relieve 
the  appellant  from  his  duty  of  exercising  ordinary  care  at  and  about 
the  railroad  crossing,  to  avoid  accident.  Railroad  corporations  have 
the  right  to  run  their  trains  at  any  and  all  times,  and  travelers  upon 
a  highway,  at  a  railway  crossing,  are  entitled  to  no  exemption  from 
care  and  vigilance  because  trains  are  not  run  at  regular  schedule 
time.  In  Clark  v.  Railroad  Co.,  59  Pac.  Rep.  92,  this  court,  speak- 
ing through  Mr.  Justice  Baskin,  said:  ,"  A  railroad  has  as  much 
right  to  use  special  trains  as  to  use  regular  trains.  As  to  how  many 
or  at  what  time  a  railroad  company  shall  run  trains  over  its  track 
is  not  restricted  by  law.  It  is  a  matter  of  common  knowledge  that 
the  necessities  of  railroad  transportation  require  the  frequent  use  of 
special  trains,  and  that  such  trains  are  liable  to  pass  along  the  track 
at  any  time." 

I.  Chicago,  R.  I.  &  P.  R.  R.  Co.  v,  Houston,  95  U.  S.  697,  is  reported  in  7 
Am.  Neg.  Gas.  345. 
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Nor  can  the  fact  that  the  train  in  question  was  run  at  a  high  rate 
of  speed  avail  the  appellant.  The  accident  happened  at  a  highway 
crossing  in  the  country  —  outside,  so  far  as  shown  by  the  testimony, 
of  the  limits  of  any  village  or  city  —  where  the  railroad  company 
was  not  limited  to  any  particular  rate  of  speed.  The  company  was 
therefore  entitled  not  only  to  run  its  trains  at  any  and  all  times  to 
suit  the  business  demands  of  the  people,  but  also  at  such  rate  of 
speed  as  the  condition  of  its  roadbed  would  permit,  so  as  to  afford 
rapid  transit  to  the  public;  and  there  is  nothing  to  show  that 
the  train  in  question  was  run  more  rapidly  than  the  condition  of 
the  roadbed  warranted.  In  Bunnell  v.  Railway  Co.,  supra^  this 
court  said:  "  Unless  the  condition  of  its  road  demands  it,  a 
railroad  company  is  not  required  to  run  its  trains  at  a  low  rate 
of  speed  through  a  sparsely  settled  country,  or  to  check  the  same 
at  ordinary  highway  crossings,  outside  of  cities  and  villages,  and 
to  do  so  would  greatly  interfere  with  its  usefulness  as  a  common 
carrier." 

If  it  be  admitted  that  the  respondent  was  negligent  as  to  some  of 
the  matters  referred  to,  still  the  evidence  introduced  by  the  appel- 
lant in  attempting  to  prove  his  case  shows  clearly  that  his  own  negli- 
gence contributed  to,  and  was  the  proximate  cause  of,  the  injury. 
The  irresistible  conclusion  from  an  examination  of  all  the  testimony 
is  that  the  proof  is  of  such  a  character  that,  if  taken  with  every 
legitimate  inference  which  a  jury  could  justifiably  draw  from  it,  it  is 
insufficient  to  support  a  verdict.  In  such  case  the  question  of 
negligence  is  one  of  law  for  the  court.  The  nonsuit  was  therefore 
properly  granted.  Lowe  v.  Salt  Lake  City,  13  Utah,  91,  44  Pac. 
Rep.  1050.  Where  the  plaintiff,  in  a  suit  to  recover  damages  for 
injuries,  shows  by  his  own  evidence  that  he  was  guilty  of  contribu- 
tory negligence  which  was  the  proximate  cause  of  such  injuries,  the 
defense  is  relieved  from  the  burden  of  proving  such  negligence,  and 
the  plaintiff  cannot  recover.  This  court,  in  Bunnell  v.  Railway  Co., 
suprUy  as  to  the  question  of  contributory  negligence,  said:  "  Gen- 
erally contributory  negligence  is  a  matter  of  defense,  and  must  be 
alleged  and  proven  by  the  defendant;  but  where  the  testimony  on 
the  part  of  the  plaintiff,  who  seeks  to  recover  damages  for  injuries 
resulting  from  negligence,  shows  conclusively  that  his  own  negli- 
gence or  want  of  ordinary  care  was  the  proximate  cause  of  the 
injury,  he  will  not  be  permitted  to  recover,  even  though  the  answer 
contains  no  averment  of  contributory  negligence."  Clark  v.  Rail- 
way Co.  (Utah.)  59  Pac.  Rep.  92;  Schofield  v.  Railway  Co.,  114  U. 
S.  615,  5  Sup.  Ct.  Rep.  1 125,  29  L.  Ed.  224;  Pepper  v.  Southern 
Pac.  Co.,  105  Cal.  389,  38  Pac.  Rep.  974;  Salter  v.  Railway  Co.,  75 
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N.  Y.  273;  Railroad  Co  v.  Houston,  95  U.  S.  697,  24  L.  Ed.  542  (i); 
Railroad  Co.  v.  Talbot,  48  Neb.  627,  67  N.  W.  Rep.  599;  Brady  v. 
Railway  Co.  (Neb.)  80  N.  W.  Rep.  809. 

We  discover  no  reversible  error  in  the  record.  The  jud^^ment  is 
affirmed,  with  costs. 

Miner  and  Baskin,  JJ.,  concur. 


HELMKE  V.  THILMANY. 

Supreme  Courts  WCsconsin^  June^  igoo. 


BOY.  WHILE  QUITTING  WORK.  CAUGHT  IN  MACHINERY  — ASSUMP. 
TION  OF  RISK  —  NONSUIT.  —  Id  an  action  to  recover  damages  for  inja- 
ries  sustained  by  plaintiff  while  in  the  employ  of  defendant  as  a  cutter-boy, 
it  appeared  that  plaintiff  was  caught  in  a  machine  while  he  was  putting  on 
his  coat  preparatory  to  quitting  work,  and  his  arm  and  hand  crushed 
between  revolving  wheels.  He  was  sixteen  years  old,  had  worked  in 
another  paper  mill  for  two  years,  part  of  which  time  he  had  worked  as  a 
paper-cutter,  and  understood  the  danger  of  working  around  machinery,  and 
that  the  danger  of  being  near  defendants'  machinery  was  apparent  to  him» 
Held^  that  in  exposing  himself  to  danger,  plaintiff  assumed  the  risk,  and 
judgment  of  nonsuit  was  proper. 

MASTER  AND  SERVANT.  —  Although  plaintiff  had  finished  his  day's  work, 
and  had  just  changed  his  clothes  preparatory  to  going  home,  yet  the  rela- 
tion of  master  and  servant  still  existed  between  him  and  the  defendanL 
WiNSLOW  and  Dodge.  JJ..  dissented. 

Appeal  from  Circuit  Court,  Calumet  County. 

Action  by  William  Helmke,  by  guardian,  against  Oscar  Thilmany^ 
for  injuries  sustained  by  plaintiff  while  in  defendant's  employ.  From 
a  judgment  of  nonsuit  plaintiff  appeals.     Judgment  affirmed, 

WiGMAN  &  Martin,  for  appellant. 

Nash  &  Nash,  for  respondent. 

Cassoday,  Ch.  J. — This  action  was  commenced  September  9,. 
1897,  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  in  the  employ  of  the  defendant  as  a  cutter-boy  in  his 
paper  mill  at  Kaukauana,  March  31,  1896,  whereby  his  right  hand 
and  arm  were  caught  and  crushed  between  the  revolving  cogwheels^ 
and  so  injured  as  to  render  amputation  thereof  necessary  three 
inches  below  the  elbow.  The  grounds  upon  which  the  plaintiff  seeks 
a  recovery  are  that  such  cogwheels  were  unguarded,  and  unneces- 
sarily and  unreasonably  dangerous,  and  because  of  the  plaintiff's 
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youthy  inexperience,  and  lack  of  judgment,  and  the  defendant's 
failure  to  instruct,  warn,  or  caution  the  plaintiff  against  such  danger. 
The  defendant  answered,  by  way  of  admissions,  denials,  and  counter 
allegations,  to  the  effect  that  the  injuries  sustained  by  the  plaintiff 
were  in  consequence  of  his  own  gross  carelessness  and  negligence, 
and  were  not  the  result  of  any  negligence  on  the  part  of  the  defend- 
ant. At  the  close  of  the  testimony  on  the  part  of  the  plaintiff  the 
court  granted  a  nonsuit,  and  from  the  judgment  entered  thereon 
the  plaintiff  brings  this  appeal. 

The  room  in  which  the  machinery  was  located  was  about  loo  feet 
long  from  east  to  west,  and  nearly  thirty-six  feet  wide.  The  paper 
machines  and  appurtenances  ran  from  near  die  jvesterly  end  of  the 
room  towards  the  east,  a  distance  of  about  sixty  feet,  and  about 
nine  feet  wide,  and  the  southerly  side  of  such  line  of  machinery  was 
about  sixteen  feet  from  the  south  wall  of  the  room,  and  constituted 
the  front  side  of  such  machines,  where  several  operators,  including 
the  plaintiff,  were  supposed  to  be  when  at  work  and  the  machines  in 
operation.  The  machines  were  protected  by  being  covered.  There 
was  no  gearing  nor  cogwheel  on  that  front  side,  and  the  plaintiff's 
work  was  to  clean  the  machines  and  lay  off  the  paper  when  it  was 
running;  that  is,  pick  it  up  and  lay  it  on  the  pile  when  it  came  from 
the  cutter.  The  north  wall  of  the  room  was  a  little  over  eleven  feet 
north  of  the  north  side  of  the  line  of  machinery  mentioned.  Oppo- 
site such  machinery  on  the  north  side  were  four  windows,  each 
window  four  feet  wide.  Between  such  windows  there  was  a  space 
of  about  ten  feet  of  wall,  and  against  such  walls  were  closets  four 
and  one-half  feet  wide,  and  standing  out  from  the  wall  nineteen 
inches,  in  which  the  workmen  placed  their  garments  or  clothing. 
The  closet  so  occupied  by  the  plaintiff  was  opposite  about  the  middle 
of  such  line  of  machinery.  From  the  door  of  that  closet  when 
closed  to  the  north  side  of  such  line  of  machinery  was  nine  and  one- 
half  feet,  and  the  same  was  open  and  free  the  whole  distance,  and 
was  also  open  and  free  from  the  westerly  end  of  such  closet  easterly 
for  a  distance  of  about  seven  and  one-half  feet.  From  the  closet 
east  along  the  north  wall  of  the  building  there  was  an  open  space  of 
about  five  and  one-half  feet  wide  for  passage.  Five  feet  south  of 
the  north  wall  of  the  room,  immediately  west  of  the  plaintiff's  closet, 
was  the  face  of  a  large  cogwheel,  thirty-six  inches  in  diameter,  and 
from  the  center  of  which  was  a  shaft  running  to  the  paper  machine 
mentioned.  A  small  cogwheel  on  the  east  end  of  a  shaft  matched 
into  the  large  cogwheel  on  the  west  side  thereof,  and  on  the  face 
towards  the  wall.  The  center  of  the  small  cogwheel,  as  well  as  the 
large  cogwheel,  was  twenty-nine  inches  from  the  floor.     At  the  time 
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of  the  accident  the  plaintiff  was  caught  between  the  cogs  of  the  two 
wheels  under  circumstances  hereinafter  stated.  Such  is  a  brief 
description  of  the  place  of  the  accident. 

At  the  time  of  the  injury  the  plaintiff  was  sixteen  years  and  six 
and  one-half  months  of  age.  He  testified  to  the  effect  that  he  quit 
school  when  he  was  twelve  years  of  age;  that  he  then  piled  headings 
in  a  dry  house  in  Marathon  county  for  loo  days;  that  he  then  came 
back  to  Kaukauana,  and  went  to  work  in  Patten's  paper  mill,  scrap- 
ing screens  in  the  pulp  room;  that  he  continued  to  work  in  Patten's 
paper  mill  for  about  two  years  or  a  little  over;  that  in  scraping 
screens  he  had  to  reach  down  in  the  bottom  of  the  hopper  and  rake 
the  bottom  of  it;  that  he  did  not  scrape  screens  right  along  all  the 
time  that  he  worked  in  Patten's  paper  mill;  that  a  part  of  the  time 
he  was  wheeling  wood,  and  then  cleaning  the  roll  on  the  pulp 
machine,  to  get  the  pulp  off  the  roll,  and  in  doing  so  he  had  to  work 
near  the  machine;  that  he  did  not  know  how  long  he  so  worked 
removing  the  pulp  from  the  rolls;  that  while  at  Patten's  mill  he  also 
wiped  off  the  machine  on  the  front  side,  and  cleaned  the  floor  when 
there  was  grease  around;  that  in  wiping  off  the  machine  on  the  front 
side  he  worked  near  the  revolving  cylinders  or  calendars,  but  there 
was  no  cogwheel  on  that  side;  that  in  cleaning  up  the  grease  on  the 
floor  he  went  on  both  sides  of  the  machine,  —  the  front  and  back 
sides  of  the  machine;  that  on  the  back  side  he  had  to  go  among  the 
gearing  and  wheels,  —  down  under  them,  —  upon  his  hands  and 
knees,  and  wipe  up  the  grease ;  that  right  on  the  side  he  had  to 
reach  down  under  the  cogwheels,  but  he  was  very  careful  not  to  let 
his  clothing  get  caught  in  the  wheels,  because  he  knew  if  it  got 
caught  there  was  danger  of  being  crushed;  that  there  were  other 
boys  about  his  age  doing  the  same  kind  of  work  in  the  Patten  paper 
mill ;  that  whenever  he  got  a  chance  he  always  went  ahead,  and 
worked  himself  up;  that  after  awhile  he  so  worked  himself  up  to 
the  position  of  cutter-boy  in  Patten's  paper  mill;  that  he  worked  as 
cutter-boy  in  that  mill  for  five  weeks;  that  he  put  the  paper  off  when 
it  broke;  that  in  doing  so  he  had  to  get  his  hands  near  the  calendars 
or  rollers;  that  he  pushed  the  paper  into  the  rollers  with  his  wrist,  so 
that  his  fingers  would  not  get  caught;  that  the  defendant's  paper 
mill  was  about  a  half  a  mile  from  Patten's  paper  mill ;  that  his  father 
worked  in  the  defendant's  mill,  and  procured  the  position  of  cutter- 
boy  for  the  plaintiff  in  the  defendant's  mill;  that  the  plaintiff  com- 
menced work  in  the  defendant's  mill  at  seven  o'clock  on  the  morn- 
ing of  March  31,  1896,  and  relieved  the  night  cutter-boy,  Reikel; 
that  he  hung  his  clothes  in  the  closet  mentioned,  by  direction  of 
Reikel,  before  commencing  work;  that  the  machine  tender,  Nolan, 
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directed  him  to  sweep  up  behind  the  machine  about  two  o'clock, 
but  said  nothing  about  being  careful  and  not  getting  hurt;  that  he 
had  already  learned  to  be  careful ;  that  whenever  he  went  near  the 
machine  he  had  it  in  mind  to  be  as  careful  as  he  could,  because  he 
knew  there  was  danger  around  those  wheels;  that  if  Nolan  or  any 
one  else  had  told  him  to  be  careful  around  those  wheels  he  would 
have  told  him  to  do  something  that  he  knew  enough  to  do;  that  he 
went  behind  the  machine  three  times  during  that  day;  that  he  hung 
his  coat  in  the  closet  in  the  morning;  that  he  got  it  at  noon,  and 
hung  it  in  the  closet  again  after  coming  back  from  dinner;  that 
Reikel  came  to  relieve  him  about  half  past  five  o'clock  in  the  after- 
noon; that  Reikel  hung  his  clothes  in  the  closet  at  the  same  time 
that  the  plaintiff  got  his  from  the  closet;  that  he  put  his  coat  on 
right  by  the  closet;  that  the  others  changed  their  clothing  right  by 
the  closet;  that  the  end  of  his  coat  must  have  caught  between  the 
two  cogwheels  mentioned;  that  in  putting  on  his  coat  his  face  was 
towards  the  closet  and  his  back  towards  the  machine;  that,  if  his 
face  had  been  the  other  way,  he  would  have  seen  the  machine,  which 
was  in  plain  sight;  that,  if  he  had  been  facing  the  machine,  he  could 
have  kept  his  coat  away  from  the  wheel,  if  he  had  seen  the  gearing 
at  the  time  of  putting  his  coat  on ;  that  if  he  had  been  facing  the 
cogwheels  while  putting  his  coat  on  he  could  easily  have  prevented 
it  from  being  caught  in  the  wheels ;  that  he  did  not  face  the  cog- 
wheels, because  his  coat  was  in  the  closet,  and  he  did  not  know 
there  was  gearing  behind  him;  that  he  had  been  there  before  during 
the  day,  but  did  not  take  notice  of  the  gearing;  that  he  did  not 
remember  whether  he  cleaned  under  that  gearing  that  day;  that 
there  was  not  very  much  dirt  there ;  that  when  he  commenced  work 
that  day  he  knew  he  was  going  into  a  paper  mill  with  machinery  in 
it,  and  that  he  ought  to  keep  himself  safe  from  the  machinery ;  that 
he  never  thought  that  it  was  his  duty  to  look  around  and  see  where 
the  machinery  was  located  so  as  to  keep  away  from  it;  that  he  first 
put  on  his  vest  and  then  his  coat,  and  that  was  why  he  did  not  turn 
around ;  that  if  he  had  taken  his  coat  on  his  arm,  and  passed  between 
the  driers  and  the  calendars  south  of  the  machinery,  he  would  have 
had  a  wide  open  space  in  which  to  put  it  on;  that  there  was  paper 
in  the  space  a  few  feet  east  of  the  closet;  and  he  did  not  remember 
whether  there  was  room  enough  to  put  on  his  coat  there  or  not,  but 
he  could  have  gone  around  the  end  of  the  machine  into  the  open 
space  south  of  it,  and  be  in  a  place  of  safety;  that  the  space  between 
the  driers  and  the  calendars  was  about  five  feet;  that  it  did  not 
occur  to  him  that  there  was  danger  of  getting  his  hands  or  his  coat 
caught  in  the  cogwheels;  that  when  he  put  his  coat  on  Nolan  and 
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Reikel  were  east  of  him,  — :  that  is,  in  the  direction  he  would  natur- 
ally go  to  get  out  from  behind  the  machine;  that  it  was  just  getting 
dusk,  and  the  electric  lights  had  not  been  turned  on.  Such  is  a 
general  outline  of  the  evidence. 

Undoubtedly,  counsel  for  the  plaintiff  is  correct  in  claiming  that 
although  the  plaintiff  had  finished  his  day's  work,  and  had  just 
changed  his  clothes  preparatory  to  going  home,  yet  that  the  relation 
of  master  and  servant  still  existed  between  him  and  the  defendant. 
Ewald  V.  Railway  Co.,  70  Wis.  420,  36  N.  W.  Rep.  12,  591 ;  McGregor 
V.  Auld,  83  Wis.  546,  S3  N.  W.  Rep.  845. 

Counsel  for  the  plaintiff  contend  that  the  closet  in  which  the 
plaintiff  and  others  kept  their  clothing  was  in  dangerous  proximity 
to  the  cogwheels  mentioned.  They  cite  the  statute  requiring  the 
owner  or  manager  of  any  factory,  workshop,  or  other  place  where 
labor  is  performed  to  keep  "  all  belting,  shafting,  gearing,  hoists, 
ily-wheels,  elevators  and  drums  therein,  which  are  so  located  as  to 
be  dangerous  to  employees  in  the  discharge  of  their  duty,"  securely 
*'  guarded  or  fenced."  Section  1636J,  Rev.  St.  There  is  no  claim, 
nor  ground  for  claiming,  that  such  statute  precludes  the  defense  of 
contributory  negligence,  nor  the  assumption  of  risk.  Thompson  v, 
Edward  P.  AUis  Co.,  89  Wis.  523,  530,  62  N.  W.  Rep.  527.  Similar 
statutes  have  been  construed  the  same  way.  Curry  ir.  Railway  Co., 
43  Wis.  665,  683;  Holum  V.  Railway  Co.,  80  Wis.  299,  50  N.  W.  Rep. 
99;  Dugan  V,  Railroad  Co.,  85  Wis.  614,  55  N.  W.  Rep.  894;  Schnei- 
der V.  Railway  Co.,  99  Wis.  387,  75  N.  W.  Rep.  169  (5  Am.  Neg. 
Rep.  3n). 

Counsel  contend  that  the  plaintiff  was  not  only  subjected  to  the 
danger  necessarily  incident  to  the  performance  of  his  work,  but  was 
allowed  to  follow  the  negligent  custom  of  other  employees,  and  put 
his  coat,  etc.,  in  the  closet  mentioned,  without  being  warned  or 
cautioned  by  the  defendant  as  to  the  danger  of  getting  his  clothing 
in  the  gearing.  Assuming,  for  the  purposes  of  this  case  (but  with- 
out so  deciding),  that  the  defendant  was  negligent  in  not  having 
such  gearing  '*  securely  guarded  or  fenced,'*  as  provided  by  the 
statute,  the  question  recurs  whether  the  trial  court  was  justified  in 
holding,  as  a  matter  of  law,  upon  the  undisputed  evidence,  that  the 
plaintiff  assumed  the  risk  of  the  danger  complained  of.  That  is  the 
question  submitted  by  the  respective  counsel.  In  a  case  of  personal 
injury  decided  herewith,  and  where  the  injured  person  was  younger 
than  the  plaintiff  in  the  case  at  bar,  it  was  held  that  the  trial  court 
properly  submitted  the  question  of  the  assumption  of  risk  to  the 
jury,  and  in  doing  so  charged  them  to  the  effect  that  if  it  was  a  danger 
"  known  and  comprehended  by  him,  or  was  such  an  open  or  obvious 
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danger  as  that,  considering  his  age,  intelligence,  experience,  judg- 
ment, and  discretion,  he  ought,  in  the  exercise  of  reasonable  and 
ordinary  care,  to  have  known  and  appreciated  it,  then  the  law  " 
was  *'  that  the  plaintiff  assumed  the  risk  of  such  danger,  and  that 
he  *'  could  not  recover.  In  that  case  we  attempted  to  point  out 
what  was  meant  by  knowing  the  danger,  —  c6mprehending  the 
danger  and  appreciating  the  danger,  —  and  cited  numerous  adjudi- 
•cations  of  this  court  bearing  upon  the  subject,  and  applicable  to  the 
facts  there  presented.  Those  cases  seem  to  be  fairly  distinguishable 
from  the  case  at  bar.  In  this  case  there  was  no  uncertainty;  no 
shifting  conditions;  no  ambiguity  in  the  facts  or  circumstances  or 
evidence.  There  was  nothing  obscure  or  complex  in  the  situation. 
The  two  cogwheels  were  near  the  floor,  and  in  plain  sight.  As 
indicated  in  the  statement  of  facts,  the  plaintiff  testified  that  he 
knew  there  was  danger  around  those  wheels;  that,  if  Nolan  or  any 
one  else  had  told  him  to  be  careful  around  those  wheels,  he  would 
-simply  have  told  him  what  he  already  knew;  that  he  had  cleaned  up 
around  the  gearing  that  day;  that  he  saw  the  gearing  when  he  was 
putting  his  coat  on ;  that,  if  he  had  been  facing  the  machine  instead 
-of  the  closet  at  the  particular  moment,  the  gearing  would  have  been 
in  plain  sight,  and  he  could  have  kept  his  coat  out  of  the  wheels. 
The  danger  of  touching  or  allowing  his  clothes  to  touch  the  gearing 
was,  seemingly,  just  as  apparent  as  it  would  have  been  to  walk  into 
an  open  fire,  or  against  a  red-hot  stove  or  furnace.  His  explanation 
is  that  he  never  noticed  the  gearing;  that  he  never  thought  of  it. 
He  had  five  weeks*  experience  as  a  cutter-boy  in  the  Patten  paper 
mill,  near  by,  and  in  which  he  had  worked  at  one  thing  and  another 
for  more  than  two  years.  But  it  is  unnecessary  to  repeat  the  evi- 
<dence,  which  is  given  quite  fully  in  the  statement.  Upon  the  facts 
thus  stated,  it  seems  to  us  that  the  case  comes  within  the  numerous 
adjudications  of  this  court  which  bar  a  recovery.  In  the  Chopin 
case,  particularly  relied  upon  by  counsel  for  the  plaintiff,  the  boy 
was  required  to  oil  the  interior  journal  of  the  machinery  while  in 
motion.  Chopin  v.  Paper  Co.,  83  Wis.  192,  53  N.  W.  Rep.  452. 
Here  the  plaintiff,  while  putting  his  coat  on,  unnecessarily  backed 
up  against  the  gearing,  which  he  admits  he  knew  to  be  dangerous. 
This  court  has  repeatedly  held  that  the  true  test  as  to  whether  a 
minor  has  assumed  the  ordinary  risks  of  his  employment,  or  is 
guilty  of  contributory  negligence,  is  not  whether  he  in  fact  knew 
and  comprehended  the  danger,  but  whether,  under  the  circum- 
stances, he  ought  to  have  known  and  comprehended  such  danger. 
Luebke  v.  Machine  Works,  88  Wis.  442,  60  N.  W.  Rep.  711;  Craven 
V,  Smith,  89  Wis.  126,  61  N.  W.  Rep.  317;  Casey  v.  Railway  Co.,  90 
Vol.  VIII  — 12 
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Wis.  113,  62  N.  W.  Rep.  624;  Herold  v.  Pfister,  92  Wis.  417,  M  N.. 
W.  Rep.  355 ;  Klatt  v.  Lumber  Co.,  92  Wis.  622,  627,  66  N.  W.  Rep» 
J91;  Roth  V.  Manufacturiag  Co.,  96  Wis.  615,  71  N.  W.  Rep.  1034; 
LarsoQ  v.  Knapp,  Stout  &  Co.  Company,  98  Wis.  178,  73  N.  W.  Rep. 
992.  It  has  also  been  repeatedly  held  that  where  it  appears  from 
the  undisputed  evidence  that  the  defect  or  danger  is  open  and  obvi- 
ous, and  such  as  under  the  circumstances  ought  to  have  been  known 
and  comprehended  by  the  plaintiff,  then  he  will  be  held  to  have 
assumed  the  risk  as  a  matter  of  law.  Id.  Such  appears  to  be  the 
case  at  bar,  and  hence  the  trial  court  correctly  held  that  the  plain- 
tiff assumed  the  risk  (i). 

The  judgment  of  the  Circuit  Court  is  affirmed. 

WiNSLOw,  J.  (dissenting).  —  I  am  unable  to  agree  with  the  propo* 
sition  that,  as  matter  of  law,  the  plaintiff  assumed  the  risk  in  this 
case,  but  think  the  question  was  a  proper  one  for  the  jury.  The 
plaintiff  was  a  boy  sixteen  years  of  age,  of  limited  experience.  While 
putting  on  his  coat,  preparatory  to  quitting  work,  in  a  place  pro- 
vided for  that  purpose,  the  garment  was  drawn  into  the  mesh  of 
unprotected  cogwheels.  While  he  knew  there  was  danger  about 
unprotected  cogwheels,  and  that  he  would  be  seriously  hurt  if  drawn 
into  them,  I  do  not  think  that  it  can  be  said  that  he  necessarily 
knew  or  ought  to  have  known  the  danger  that  his  coat  might  be 
drawn  or  sucked  into  the  mesh  of  the  cogwheels.  This  question, 
in  my  judgment,  was  for  the  jury. 

Dodge,  J.  —  I  concur  in  the  above. 

I.  See  Note  ON  Assumption  of  Risk,  in  7  Am.  Neg.  Rep.  97-111;  and  also- 
notes  of  cases  reladng  to  chat  question,  in  7  Am.  Neg.  Rep.  588-590. 
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NUGENT  V.  FAIR  HAVEN  AND  WESTVILLE 
STREET  RAILWAY  COMPANY. 

Supreme  Court  of  Errors^  Connecticut^  J^fy^  ipoo. 


PASSENGER  RIDING  ON  FOOTBOARD  OF  STREET  CAR  STRIKING  HIS 
HEAD  AGAINST  TROLLEY  POLE  — CONTRIBUTORY  NEGLIGENCE 
—  NOMINAL  DAMAGES.  —  Where  plaintiff  was  a  passenger  on  the  foot- 
board of  one  of  defendant's  electric  street  cars,  and  while  riding  on  a  part 
of  the  line  where  the  trolley  poles  that  support  the  electric  wires  are  placed 
near  the  track,  leaned  back  to  allow  the  conductor  to  pass  him,  instead  of 
accepting  the  conductor's  invitation  to  get  up  on  the  platform  of  the  car« 
and  struck  his  head  against  a  trolley  pole,  plaintiff  was  entitled  to  nominal 
damages  only,  he  being  aware  of  the  proximity  of  the  poles  to  the  track 
and  the  risk  of  riding  on  the  footboard  of  the  car  (i). 

Hamersley,  J.,  dissented. 

Appeal  from  Superior  Court,  New  Haven  County. 

Action  by  William  P.  Nugent  against  the  Fair  Haven  &  Westville 
Street  Railway  Company.  From  a  judgment  in  favor  of  plaintiff  for 
nominal  damages,  he  appeals.     Judgment  affirmed, 

James  P.  Piggott  and  Walter  J.  Walsh,  for  appellant. 

George  D.  Watrous  and  Harry  G.  Day,  for  appellee. 

Andrews,  Ch.  J.  —  The  plaintiff  claimed  to  recover  damages  for 
an  injury  he  had  received  by  the  negligence  of  the  defendant  while 
a  passenger  on  one  of  its  cars.  The  defendant  suffered  a  default, 
and  there  was  a  hearing  in  damages.     The  court  found  and  held 

I.  Passengers  riding  on  footboards  and  street  car  struck  on  the  head  by  a  tree 

platforms  of  car  struck  by  objects  near  adjacent  to  railroad  track;  judgment 

track,  —  As  to  actions  arising  out  of  of  nonsuit  reversed,  questions  of  negli- 

similar  accidents  to  the  case  at  bar  see  gence  being  for  jury), 

the  following:  Murphy  v.  Ninth  Ave.  R.  R.  Co.,  58 

Sute  (Sharkey)  v.  Lake  Roland  Ele-  N.  Y.  St.  Rep.  140,  q  Am.  Neg.  Cas. 

vated  K'y  Co.,  84  Md.  163,  9  Am.  Neg.  656  (passenger  on  open  street  car  coU 

Cas.  425  (passenger  on  footboard  of  car  liding  with  elevated  railroad  column; 

stnick   by   trolley   pole;    contributory  judgment  for  defendant;  affirmed  149 

negligence).  N.  Y.  609). 

Craighead  v.  Brooklyn  City  R.  R.  Vroman  v.  Houston,  West  Street  & 

Co..   123  N.  Y.  391.  9  Am.  Neg.  Cas.  Pav.   Ferry  R.  R.  Co.,  7  Misc.  (N.  Y.) 

654  (passenger  standing  on  outside  step  234  (passenger  on  open  street  car  com- 

of  open  street  car  struck  by  car  com-  ing  in  contact  with  elevated  railroad 

ing  in  opposite  direction;  judgment  for  column;  judgment  of  nonsuit;  affirmed 

plaintiff  reversed).  7  Misc.  (N.  Y.)  745). 

Sias  V.  Rochester  R.  R.  Co.,  92  Hun  Elliott  v,  Newport  St.  R*y  Co.,  18  R. 

(N.  Y.)  140,  9  Am.  Neg.  Cas.  655  (pas-  I.  707, 10  Am.  Neg.  Cas.  218  (passenger 

senger  standing  on  platform  of  electric  struck  by  trolley  pole  while  riding  on 
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that  the  plaintiff  was  himself  guilty  of  negligence  which  contributed 
to  his  injury,  and  rendered  judgment  for  nominal  damages  only. 
The  plaintiff  appealed 

We  assume  that  upon  the  hearing  the  plaintiff  proved  that  he  had 
received  substantial  damages.  The  default  admitted  his  right 
prima  facie  to  recover  such  damages,  and  unless  the  defendant  made 
it  appear  by  a  fair  preponderance  of  the  evidence  that  it  was  itself 
free  from  negligence,  or  that  the  plaintiff's  own  negligence  con. 
tributed  to  the  injury  of  which  he  complained,  judgment  should 
have  been  in  favor  of  the  plaintiff.  The  trial  court  has  found  and 
decided  in  both  these  respects  against  the  plaintiff,  and  specifically, 
that  it  was  his  own  contributory  negligence  "  which  was  the  cause 
of  the  injury  complained  of.*'  In  point  of  form  that  finding  is 
decisive  of  the  case.  In  his  present  appeal  the  plaintiff  insists  that 
that  decision  is  defective  and  void  for  the  reason  that  at  the  hearing 
there  were  erroneous  rulings  in  respect  to  the  admission  of  evidence, 
and  that  the  judgment  itself  was  a  conclusion  to  which  the  court 
could  not  lawfully  come  upon  the  facts  as  they  are  found.  We  have 
taken  occasion  to  examine  the  finding  only  so  far  as  it  treats  of  the 
plaintiff's  own  negligence.  In  looking  over  the  rulings  on  the  evi- 
dence we  do  not  find  any  error;  clearly  none  to  affect  the  question 
we  are  now  considering.  The  defendant  is  a  corporation  operating 
a  street  railway  by  electricity.  A  portion  of  its  tracks  near  Belle 
Dock  is  laid  along  a  causeway.  At  this  part  of  its  line  the  trolley 
poles  —  I.  ^.,  the  poles  that  support  the  electric  wires  —  are  placed 
near  the  track.  The  plaintiff  was,  on  the  day  named  in  the  com- 
plaint, a  passenger  on  the  footboard  of  one  of  the  defendant's  cars 
at  this  part  of  the  line,  and  was  on  the  same  side  where  the  poles  are 
placed.  He  leaned  back  far  enough  from  the  side  of  the  car  so  that 
his  head  struck  against  one  of  the  trolley  poles  and  he  received  the 

footboard  of  open  streetcar;  verdict  for  Injared    on   Footboard  of  Cars,   and 

plaintiff  for  $6,950  affirmed).  cases  relating  to  Injuries  to  Persons 

Geitz  V.  Milwaukee  City  R'y  Co.,  72  Riding  on   Platforms  of  Trains  and 

Wis.  307,  TO  Am.  Neg.  Cas.  526  (pas-  Street  Cars,   and   injuries  caused  by 

senger  standing  on  footboard  of  open  Obstructions  on  Track,  etc.,  see  vols.  9 

street  car  struck  by  car  coming  from  and  10  Am.  Neg.  Cas.,  where  the  same 

opposite  direction;  judgment  for  plain-  are      chronologically      grouped     and 

tiff  for  $300  affirmed).  arranged  in  alphabedcal  order  of  states 

Schoenfeid   v.  Milwaukee  City  R*y  from  the  earliest  period  to  1897.     See 

Co.,  74  Wis.  433, 10  Am.  Neg.  Cas.  530  also  vols.  2-7  Am.  Neg.  Cas. 

(passenger  standing  on  footboard  of  Subsequent    actions    on    the    same 

open  street  car  struck  by  car  on  adjoin-  topics  to  date  are  reported  in  vols.  1-8 

ing    track;    contributory    negligence;  Am.  Neg.  Rep.,  and  the  current  num. 

judgment  for  defendant).  bers  of  that  series  of  Reports. 

For  other  acdons  reladng  to  Persons 
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injury  for  which  the  suit  was  brought.  The  finding  shows  that  the 
plaintiff  was  familiar  with  the  situation,  was  aware  of  the  proximity 
of  the  poles  to  the  track,  and  of  the  risk  attendant  upon  riding  on 
the  footboard.  It  is  also  found  that  the  space  between  the  cars  and 
the  poles  is  adequate  for  the  safe  carriage  of  passengers  on  the  foot- 
board in  the  exercise  of  reasonable  care.  That  the  plaintiff  was  on 
the  footboard  of  the  car  must,  on  the  finding  as  stated,  be  deemed 
not  the  cause  of  his  injury,  but  only  a  condition.  Smithwick  v. 
Hall  &  Upson  Co.,  59  Conn.  261,  21  Atl.  Rep.  924,  12  L.  R.  A.  279; 
McElligott  V  Randolph,  61  Conn.  157,  22  Atl.  Rep.  1094.  Although 
he  was  on  the  footboard  of  the  car,  if  he  had  not  leaned  back  he 
would  not  have  been  injured.  The  leaning  back  was  the  proximate 
cause  of  his  injury.  The  circumstances  which  led  him  to  so  lean 
back,  gathered  from  the  finding,  are  these:  The  plaintiff  was  on  the 
footboard  on  the  northerly  or  right-hand  side  of  the  car,  and  near 
the  rear  platform.  There  were  passengers  on  that  platform,  some 
seated,  and  two  were  standing,  but  there  was  room  there  for  at 
least  one  more  passenger.  The  conductor  came  along  that  foot- 
board from  the  forward  end  of  the  car  towards  the  rear  end,  collect- 
ing the  fares.  After  he  had  collected  the  fares  from  all  the 
passengers  up  to  the  rear  platform,  he  approached  the  plaintiff  and 
asked  him  if  he  was  gomg  to  get  up  on  that  platform,  accompanying 
the  question  with  a  motion  of  his  head  towards  that  platform.  The 
plaintiff  replied  to  this  remark  and  the  mot'on  of  his  head:  "  No; 
it  is  all  right,  George.  Go  ahead."  The  plaintiff  was  then  stand- 
ing as  he  had  been  for  some  time,  facing  partly  forward,  with  his 
left  hand  on  the  handle  of  the  rear  dashboard,  and  with  his  right 
hand  on  the  upright  support  attached  to  the  partition  between  the 
body  of  the  car  and  the  rear  platform.  As  he  replied  to  the  con- 
ductor, he  moved  his  right  hand  along  further  up  the  upright  sup- 
port, and  at  the  same  time  threw  his  head  and  body  backward  and 
out  from  the  car,  and  the  conductor  passed  up  on  to  the  rear  plat- 
form. In  so  passing  onto  the  platform  the  conductor  got  up  under 
the  arm  of  the  plaintiff,  brushing  against  him,  but  did  not  push  his 
body  out  from  the  car.  The  situation  of  the  plaintiff  at  that  time 
may  be  pretty  accurately  stated  in  this  way:  The  conductor  desired 
to  collect  the  fares  from  those  passengers  who  were  on  the  rear 
platform.  To  do  so  it  was  necessary  for  him  to  get  by  the  plaintiff. 
If  the  plaintiff  would  himself  get  up  on  to  that  platform,  then  the 
conductor  could  pass  along,  and  attend  to  his  duty.  The  conductor 
seems  to  have  suggested  this  plan  to  the  plaintiff.  Had  the  plain- 
tiff accepted  the  suggestion,  he  would  have  escaped  all  harm.  He 
did  not  accept,  but,  on  the  contrary,  *'  threw  his  head  and  body 
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backward  and  out  from  the  car,"  and  by  his  action,  as  well  as  by 
his  words,  invited  the  conductor  to  pass  between  him  and  the  car. 
The  throwing  back  his  head  and  his  body  was  the  cause  of  his  injury. 
The  trial  judge,  says:  "  I  do  not  find  that  it  was  the  negligence  or 
the  overt  act  of  the  conductor  that  caused  the  plaintiff  to  place  him- 
self in  a  position  of  danger."  This  finding,  stated  conversely,  is 
that  the  plaintiff  threw  back  his  head  and  body  of  his  own  choice, 
and  not  by  any  direction  or  advice  of  the  conductor.  And  as  the 
plaintiff  was  fully  aware  of  all  the  surroundings,  and  especially  of 
the  nearness  of  the  poles,  he  made  this  movement  at  his  own  risk. 
Failure  to  use  and  to  act  upon  his  own  knowledge  of  the  perils  to 
which  the  movement  exposed  him  was  his  own  negligence.  Fox  v. 
Town  of  Glastonbury,  29  Conn.  204;  Rowell  v.  Railway  Co.,  64 
Conn.  380,  30  Atl.  Rep.  131.  It  seems  to  us  that  the  judgment  of 
the  court  is  warranted  by  the  facts,  and  that  there  is  no  error.  The 
other  judges  concurred,  except  Hamersley,  J.,  who  dissented. 
Hamersley,  J.  (dissenting).  —  The  plaintiff  claimed  that  the  con- 
duct of  the  defendant  impliedly  invited  him  to  ride  upon  the  foot- 
board, and  that  the  defendant  thereby  assumed  as  to  him  the  duty 
of  a  common  carrier  to  exercise  the  degree  of  care  in  transporting 
him  proportioned  to  the  increased  danger  to  be  apprehended  from 
his  position  on  the  footboard.  The  trial  court  held  that  the  con- 
duct of  the  defendant,  as  proved,  did  not  support  the  inference  of 
such  invitation,  and  refused  to  consider  the  claim  of  law  based 
thereon.  The  facts,  and  all  the  facts  from  which  the  inference 
claimed  must  be  drawn,  were  settled  by  the  court,  and  stated  in  the 
^  finding  of  facts  on  which  the  judgment  is  founded.  The  evidence 
as  to  the  conduct  of  the  defendant  in  this  respect  has  been  exhausted 
in  the  facts  already  found.  The  inference  of  the  judge  from  those 
facts  is  subject  to  the  rules  of  law  governing  all  judicial  inference 
from  admitted  facts.  I  think  the  court  clearly  erred  in  its  inference. 
The  conclusion  from  the  facts  found  is  legally  permissible  except 
the  one  claimed;  /.  ^.,  the  defendant  accepted  the  plaintiff  as  a  pas- 
senger to  ride  upon  the  footboard.  The  duty  of  the  defendant  to 
exercise  the  degree  of  care  proportioned  to  the  manifest  danger  of 
carrying  passengers  in  that  manner  is  beyond  controversy.  This 
error  of  the  court  necessarily  entered  into  and  vitiated  its  finding, 
both  as  to  negligence  and  contributory  negligence.  It  is  patent  from 
the  whole  finding  that  the  conclusions  actually  drawn  are  based  upon 
the  plainly  erroneous  conclusion  as  to  the  relation  of  common  carrier 
and  passenger.  Moreover,  it  was  culpable  negligence  in  the  defend- 
ant to  knowingly  assent  to  any  passenger  standing  on  the  northerly 
footboard  while  crossing  the  causeway  under  the  conditions  of  the 
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construction  of  the  defendant's  railroad  set  forth  in  the  finding. 
A  new  trial  should  be  ordered. 


QUIROUET  V.  ALABAMA  GREAT  SOUTHERN 

RAILROAD  COMPANY. 

Supreme  Courts  GeorgiUy  July^  igoo. 


RAILROAD  EMPLOYEE  INJURED  WHILE  GETTING  ON  RAPIDLY  MOV- 
ING  FLAT  CAR  — CONTRIBUTORY  NEGLIGENCE— i.  An  employee 
of  a  railroad  company,  who  was  Injured  in  undertaking  to  mount  a  rapidly 
moving  flat  car  by  placing  his  foot  upon  the  lid  of  the  journal  box,  and 
seizing  a  standard  which  had  been  inserted  in  an  opening  in  the  side  of  the 
car  in  order  to  prevent  the  freight  thereon  from  falling  ofi,  was  not,  either 
under  the  general  rules  of  law  or  any  Alabama  statute,  entitled  to  a  recovery 
on  the  ground  that  the  standard  slipped  in  the  socket  and  caused  him  to 
fall,  when  there  was  no  testimony  tending  to  show  that  the  standard  was 
placed  on  the  car  as  a  means  of  mounting  the  same,  but,  on  the  contrary, 
positive  testimony  that  it  was  not  placed  there  or  intended  to  be  used  for 
that  purpose. 

^.  When  an  employee  has  his  choice  of  two  ways  in  which  to  perform  a  duty, 
the  one  safe,  though  inconvenient,  and  the  other  dangerous,  he  is  bound  to 
select  the  safe  method;  and  if,  instead  of  so  doing,  he  elects  to  pursue  the 
dangerous  way,  and  is,  in  consequence,  injured,  he  is  guilty  of  such  negli- 
gence as  will  bar  an  action  for  damages  against  ^he  master.  The  principle 
here  announced  is  recognized  law  in  the  state  of  Alabama  (i). 

3.  If  there  was,  in  the  present  case,  any  evidence  tending  to  show  that  the 
plaintiff  acted  in  an  emergency,  it  was  one  of  his  own  making,  and  the 
defendant  company  could  not  be  held  responsible  on  the  theory  that  it  had 

I.  Voluntary  act  of  employee  resulting  See  Fritz  v.  Salt  Lake  &  Ogden  Gas 
in  injury. —In  Ai-LEN  v.  HixsoN,  &  Electric  Light  Co.,  (Utah,  1899)  5 
^Georgia^/ufy,  iQoo J,  3OS.E,  Rep.  Sio^  Am.  Neg.  Rep.  727,  where  the  rule 
an  action  by  an  employee  who  was  in-  that  where  there  are  two  or  more  meth 
jured  in  volunteering  to  show  defend-  ods  or  ways  by  which  a  servant  may 
ant*9  8uperiniendeni  the  condition  of  a  perform  his  duties,  and  he  voluntarily 
machine,  a  service  not  required  of  her,  chooses  the  most  hazardous,  knowing 
it  was  held  that  an  employee,  who,  as  it  to  be  such,  he  does  so  at  his  own 
a  mere  volunteer,  does  an  act  entirely  risk,  was  applied,  (citing  Iron  Co.  v. 
outside  of  the  scope  of  employment,  Brennan,  20  III.  App.  555;  Iron  Co.  v. 
and  in  consequence  receives  personal  Burk,  12  III.  App.  369;  Cookz/.  Mining 
injuries,  cannot  hold  the  master  liable  Co.,  12  Utah,  57;  Iron  Co.  v.  Carpita, 
therefor.  /^^/</,  also,  that  no  cause  of  (Colo.  App.) 40  Pac.  Rep.  248;  Richard- 
action  arises  from  a  failure  to  perform  son  v.  Coal  Co.,  (Wa.sh.)  32  Pac.  Rep. 
an  act  of  humanity,  if  such  failure  in-  1012;  Lewis  v.  Simpson,  (Wash.)  29 
volves  no  breach  of  a  duty  imposed  by  Pac.  Rep.  207). 
law. 
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by  its  negligence  placed  him  in  such  a  position  as  to  relieve  him  of  the  dnty^ 
of  exercising  ordinary  care  for  his  own  safely. 
4.  The  evidence  demanded  a  verdict  for  the  defendant,  and  there-was  no  error 
in  directing  the  jury  to  find  accordingly. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta. 

Action  by  A.  J.  Quirouet  against  the  Alabama  Great  Southern 
Railroad  Company.  From  judgment  for  defendant,  plaintiff  brings 
error.     Judgment  affirmed. 

Westmoreland  Bros.,  for  plaintiflF  in  error. 

DoRSEY,  Brewster  &  Howell  and  A.  Heymans,  for  defendant 
in  error. 

Cobb,  J.  —  Quirouet  brought  suit  in  the  City  Court  of  Atlanta 
against  the  Alabama  Great  Southern  Railroad  Company,  a  corpora- 
tion chartered  under  the  laws  of  the  state  of  Alabama,  for  damages 
for  personal  injuries  alleged  to  have  been  brought  about  by  the 
negligence  of  the  defendant.  At  the  trial  the  court  directed  a 
verdict  for  the  defendant,  and  the  plaintiff  excepted. 

The  case,  taken  in  its  most  favorable  light  for  the  plaintiff,  will 
appear  from  the  following  summary  of  the  evidence:  The  plaintiff 
testified  that  he  was  employed  by  the  defendant  as  a  flagman  on  one 
of  its  freight  trains,  and  that,  on  the  occasion  on  which  he  was 
injured,  the  train  had  entered  a  side  track  to  let  a  passenger  train 
pass.  After  the  latter  train  had  gone  by,  the  freight  train  backed 
out  from  the  side  track  onto  the  main  line.  "  He  had  performed 
all  he  was  required  to  do  when  he  turned  the  switch  to  let  the  train 
back  out."  The  train  had  a  caboose  attached,  with  steps  to  it. 
The  plaintiff  sought  to  mount  the  fourth  car  from  the  caboose.  The 
brakes  on  this  car,  which  the  plaintiff  had  himself  **  put  on,**  were 
causing  the  wheels  to  slide  and  smoke,  and  his  purpose  in  mounting 
the  car  was  to  release  the  brakes.  When  brakes  are  on  so  tight  as 
to  cause  the  wheels  to  slide,  there  is  danger  of  the  wheels  bursting, 
and  thus  causing  the  train  to  be  wrecked.  The  journal  box  upon 
which  he  stepped  was  sometimes  called  the  "grease  box."  The 
wheels  of  the  car  are  fastened  to  the  axle,  and  the  wheel  and  the 
axle  both  turn.  The  axle  passes  through  the  journal  box,  which  has 
a  lid  on  it,  placed  somewhat  like  the  roof  of  a  house  — a  little  slant- 
ing. Grease  and  waste  are  put  in  the  journal  box  to  keep  it  from 
getting  warm.  There  was  no  hand  hold  on  the  car,  or  other  means 
provided  for  mounting  this  car.  The  train  was  running  at  the  rate 
of  five  or  six  miles  an  hour.  When  the  plaintiff  attempted  to  mount 
the  car,  it  was  necessary  for  him  to  take  hold  of  a  large  standard, 
which  was  on  the  car  for  the  purpose  of  preventing  the  pipes  with 
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which  the  car  was  loaded  from  rolling  off,  and  place  his  foot  upon 
the  journal  box,  and  in  this  way  mount.  The  standard  was  so  large 
that  he  could  not  grasp  it,  but  was  required  to  throw  his  hand  and 
wrist  around  it,  and  as  he  did  so,  and  placed  his  foot  upon  the 
journal  box,  and  threw  his  weight  on  the  standard,  it  turned  with 
him,  threw  him  down,  and  threw  his  foot  off  the  journal  box  under 
the  wheels  of  the  car,  which  passed  over  his  ankle,  foot,  and  leg, 
and  caused  him  to  sustain  painful  and  serious  injuries.  The  socket 
in  which  the  standard  worked  was  square,  and  the  standard  was 
^ound,  and  not  properly  fitted  in  it,  or  it  would  not  have  turned. 
The  plaintiff  further  testified  that  it  was  the  custom  of  the  employees 
to  mount  the  car  in  the  way  he  sought  to  do,  but  there  was  no  evi- 
dence showing  that  the  company  knew  of  this  custom  and  assented 
to  it.  TUfe  defendant  introduced  in  evidence  a  copy  of  one  of  its 
rules  in  force  at  the  time  the  plaintiff  was  injured,  which  declared 
that  the  'defendant's  employees  must  not  attempt  to  get  on  or  off 
trains  while  in  motion,  and  that,  if  they  did  so,  it  would  be  at  their 
own  peril  and  risk.  Certain  statutes  of  Alabama  were  introduced 
in  evidence  by  the  plaintiff,  the  following  being  so  much  of  the  same 
as  are  material  to  the  present  investigation:  "When  a  personal 
injury  is  received  by  a  servant  or  employee  in  the  service  or  busi- 
ness of  the  master  or  employer,  the  master  or  employer  is  liable  to 
answer  in  damage  to  such  servant  or  employee,  as  if  he  were  a 
stranger,  and  not  engaged  in  such  service  or  employment,  in  the 
cases  following:  When  the  injury  is  caused  by  reason  of  any  defects 
in  the  condition  of  the  ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  the  master  or  employer.  When  such 
injury  is  caused  by  reason  of  the  negligence  of  any  person  in  the 
service  or  employment  of  the  master  or  employer,  who  has  the 
charge  or  control  of  any  signal,  point,  locomotive  engine,  switch, 
car,  or  train  upon  a  railway,  or  of  any  part  of  the  track  of  a  railway.** 
I.  It  is  a  general  rule  of  law  that  a  servant  cannot  recover  of  the 
master  for  injuries  resulting  from  the  use  of  machinery  or  appliances 
for  a  purpose  for  which  they  were  not  intended  by  the  master,  and 
for  which  it  was  not  necessary  that  they  should  be  used,  however 
defective  such  appliances  may  be  In  undertaking  to  use  an  appli- 
ance for  a  purpose  for  which  it  was  not  intended  by  the  master,  the 
servant  takes  upon  himself  th,e  risk  incident  to  such  use.  Wood, 
Mast.  &  Serv.,  sec.  402;  Bailey,  Mast.  Liab.,  p.  22;  i  Shear.  &  R. 
Neg.,  p.  346,  and  numerous  cases  cited  in  note  4;  Hamilton  v.  Rail- 
road Co.,  83  Ga.  346,  9  S.  E.  Rep.  670;  Railroad  Co.  v,  Dickey,  90 
Ga.  491,  16  S.  E.  Rep.  212;  Railway  Co.  v,  Reynolds,  93  Ga.  570, 
20  S.  E.  Rep.  70.     This  rule  is  not  contravened  by  the  statute  of 
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Alabama  above  quoted,  or  any  statute  introduced  in  evidence,  and 
it  will  be  presumed  that  the  general  law  on  the  subject  is  of  force  in 
that  state.  Applying  this  rule  to  the  facts  of  the  present  case,  we 
do  not  think  the  plaintiff  would  have  been  entitled  to  recover  on  the 
theory  that  the  standard  was  defective.  The  standard  was  not 
placed  on  the  car  for  the  purpose  of  being  used  by  employees  in 
mounting  the  car.  It  was  placed  there  to  prevent  the  pipes  from 
rolling  off,  and  was  suitable  for  this  purpose.  The  fact  that  the 
standard  was  round,  and  did  not  fit  the  socket,  which  was  square,  is 
not  a  matter  about  which  the  plaintiff  can  complain,  unless  there 
was  a  necessity  for  him  to  use  the  standard  for  that  purpose  at  that 
time  in  order  to  properly  discharge  the  duties  imposed  upon  him  by 
the  master. 

2.  There  was,  however,  according  to  the  evidence,  no  such  neces- 
sity. The  car  he  attempted  to  mount  was  the  fourth  car  from  the 
caboose,  and  the  latter  could  have  been  easily  and  safely  mounted 
by  steps.  This,  therefore,  was  the  safer  and  less  dangerous  method 
of  reaching  the  brake  which  needed  attention.  Nor  was  it  neces- 
sary for  the  plaintiff  to  remain  at  the  switch  until  the  caboose  had 
passed,  for  he  testified  that  he  had  performed  all  he  was  required  to 
do  when  he  turned  the  switch  to  let  the  train  back  out.  While  it 
was  more  inconvenient,  still  he  could  have  reached  the  car  by  going 
first  upon  the  caboose  or  other  cars,  which  had  appropriate  appli- 
ances for  use  in  going  upon  them,  and  it  was  his  duty  to  have  used 
the  more  appropriate  and  less  dangerous  method.  In  such  a  case 
the  use  of  the  more  dangerous  method,  even  though  it  be  the  one  of 
greater  convenience,  would  preclude  a  recovery  if  injury  results. 
This  principle  was  recognized  by  the  Supreme  Court  of  Alabama  in 
the  case  of  Railroad  Co.  v,  George,  94  Ala.  200,  10  Southern  Rep. 
145,  cited  in  Railway  Co.  v,  Harbin  (Ga.)  36  S.  E.  Rep.  218.  In  the 
Alabama  case  it  was  held:  **  If  there  are  two  apparent  ways  of  dis- 
charging the  required  service,  one  more  dangerous  than  the  other, 
the  employee  is  bound  to  select  the  latter,  and  is  guilty  of  such 
negligence  as  will  bar  an  action  for  damages  if  he  selects  the  former, 
and  is  thereby  injured." 

3.  If  the  locking  of  the  wheel  and  consequent  danger  to  the  train, 
and  the  failure  to  mount  the  caboose  or  other  cars  with  proper  appli- 
ances for  that  purpose,  brought  about  an  emergency,  it  was  one  of 
the  plaintiff's  own  creation,  and  he  will  not  be  allowed  to  take  any 
advantage  therefrom.  See,  in  this  connection,  Briscoe  v.  Railway 
Co.,  103  Ga.  224,  3  Am.  Neg.  Rep.  360,  28  S.  E.  Rep.  638. 

4.  We  think  there  was  no  possible  view  of  the  case  which  would 
have  justified  a  recovery  for  the  plaintiff,  but  that  his  injuries  were 
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the  result  of  his  own  gross  negligence  in  the  premises.     There  was 
therefore  no  error  in  directing  the  jury  to  return  a  verdict  in  favor 
of  the  defendant. 
Judgment  affirmed.     All  the  justices  concurring. 


SOUTHERN  AGRICULTURAL  WORKS  V. 

FRANKLIN. 

Supreme  Court y  Georgia^  J^fy^  ipoo. 


MASTER  AND  SERVANT  —  MINOR  EMPLOYEE  INJURED  BY 
MACHINERY— NEGLIGENCE  OF  SUPERINTENDENT  — FELLOW- 
SERVANT— PLEADING.  —  i.  Following  the  decision  of  jhis  court  in 
Cotton-Factory  Co.  v.  Speer,  69  Ga.  137,  which  was  approved  and  followed 
by  a  fall  bench  in  Augusta  Factory  v.  Barnes,  72  Ga.  217,  the  general  rule 
of  law  exempting  a  master  from  liability  to  one  servant  for  the  negligence 
of  a  co-employee  does  not  apply  10  the  case  of  a  child  who  was  injured  or 
killed  in  consequence  of  the  negligence  of  a  superintendent  under  whose 
orders  the  child  was  at  work,  and  which  orders  the  child  was  bound  to 
obey,  —  the  more  especially  when  the  child  was  by  its  father  hired  to  ihe 
common  master  of  both  the  child  and  the  superintendent  to  do  a  particular 
kind  of  work,  which  was  not  dangerous,  and  was  by  the  superintendent, 
without  the  father's  knowledge  or  consent,  required  todoother  work,  which 
was  dangerous,  and  was  in  consequence  injured  or  killed. 

(a)  The  foregoing  disposes  of  the  general  demurrer  filed  in  the  present  case  (i). 

2.  The  petition  as  amended  set  forth  the  plaintitf's  cause  of  action  with  sufficient 
distinctness  in  all  material  particulars,  and  was  good  against  the  special 
grounds  of  the  demurrer. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta. 

Action  by  R.  B.  Franklin  against  the  Southern  Agricultural  Works. 
From  judgment  for  plaintiff,  defendant  brings  error.  Judgment 
affirmed, 

Slaton  &  Phillips  and  D.  W.  Rountree,  for  plaintiff  in  error. 

Geo.  L.  Bell  and  C.  P.  Goree,  for  defendant  in  error. 

Lewis,  J.  —  R.  V.  Franklin  brought  suit  in  the  City  Court  of 
Atlanta  against  the  Southern  Agricultural  Works,  and,  for  cause  of 
action,  substantially  alleged  that:  The  defendant  was  a  corporation 

1.     Minor      employees      injured     by  Bell,  (N.  Y.  1897)  2  Am.  Neg.  Rep.  37; 

machinery  —Master  liable,  ^Set  Ver-  Ward  v,  Odell  Mfg.  Co.,  (N.  C.  1898)  5 

delli  V.  Grays  Harbor  Commercial  Co.,  Am.  Neg.  Rep.  448;  Addicks  v,  Chris- 

(Cal.  1897)1  Am.  Neg.  Rep.  6;  Dodd  v.  toph,  (N.  J.  1899)  6  Am.  Neg.  Rep.  117. 
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having  its  principal  office  in  the  city  of  Atlanta.  The  defendant 
at  the  time  of  committing  the  grievances  mentioned,  to  wit,  on 
January  17,  1899,  and  for  several  months  prior  thereto,  was  the 
owner  and  operator  of  a  certain  manufactory,  situate  on  Marietta 
street,  in  said  city,  used  in  manufacturing  agricultural  implements, 
and  was  then  engaged  in  that  business.  It  had  a  steam  engine, 
producing  steam  power  of  great  force  and  pressure,  which  was  used 
to  move  and  work  machinery,  gearing,  and  belting,  which  said 
machinery,  gearing,  and  belting  were  used  in  manufacturing  said 
agricultural  implements.  There  were  certain  other  machinery, 
gearing,  and  belting,  to  wit,  a  large  shaft  or  axle,  moving,  and  was 
in  motion  and  was  kept  in  motion  by  means  of  the  steam  engine. 
There  were  also  other  machinery,  gearing,  belting,  shafts,  cogwheels, 
and  shearers,  used  in  the  manufacturing  of  said  implements,  and 
while  in  operation  extremely  dangerous.  On  January  2,  1899,  defend- 
ant employed  petitioner's  son,  George  W.  Franklin,  as  an  employee 
and  servant  to  do  and  perform  certain  work  and  labor  for  it  in  its 
manufactory,  for  hire,  wages,  and  reward,  to  wit,  to  put  plows  on 
the  bench  to  the  grinders  at  the  emery  wheels  in  said  manufactory. 
George  W.  Franklin  was  petitioner's  son,  and  at  the  time  of  his 
employment  was  a  minor  of  tender  years,  being  at  the  time  between 
thirteen  and  fourteen  years  of  age,  and,  although  small  in  size  for 
his  age,  he  was  sound  and  healthy,  and  of  a  strong  constitution,  and 
was  sober,  industrious,  etc.  Petitioner  hired  his  son  to  defendant 
to  do  the  specific  work  mentioned,  and  the  character  thereof  was 
not  dangerous,  and  was  not  connected  with  any  of  the  machinery 
in  the  manufactory;  and  the  duties  of  his  work  did  not  require  him 
to  have  anything  to  do  with  the  machinery,  or  to  be  acquainted  with 
or  have  any  knowledge  of  it.  Petitioner  was  well  acquainted  with 
the  machinery  in  defendant's  manufactory,  and  knew  of  its  danger- 
ous character.  His  son  was  wholly  inexperienced  and  unacquainted 
with  it  and  its  operation,  and,  knowing  this,  petitioner  only  con- 
sented to  hire  him  to  do  the  specific  work  mentioned,  and  would 
not,  under  any  consideration,  and  did  not,  consent  for  his  son  to 
work  at,  with,  or  about  any  of  said  machinery.  Defendant  changed 
the  work  in  which  he  was  employed  up  to  January  17,  1899,  and  on 
that  day,  while  he  was  engaged  in  the  performance  of  the  duties  of 
his  employment,  the  defendant  withdrew  him  from  the  specific  duties 
for  which  he  was  employed,  and  assigned  him  to  other  duties,  not 
connected  with  or  embraced  within  his  special  employment.  He 
was  ordered  by  Robert  Quinn,  the  foreman  of  the  shearers  and 
punchers  in  said  manufactory,  to  leave  his  said  work  and  go  to 
another  room,  where  a  shearer  was  located,  which  was  a  dangerous 
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machine,  coanected  by  shaft,  cogwheels,  pulleys,  and  belting  with 
the  main  axle  or  shaft  and  steam  engine,  and  was  wrongfully,  care- 
lessly, and  negligently  put  to  work  by  said  foreman  on  said  shearer 
and  near  said  cogwheels,  which  were  revolving  with  great  force  and 
velocity,  being  propelled  by  a  powerful  steam  engine,  without 
instructing  him  as  to  the  danger  of  said  machinery  or  how  to  work 
at  the  same,  and  while  engaged  at  the  said  shearer,  under  the 
-express  order  of  said  foreman,  and  having  been  at  work  at  the  same 
only  a  short  time,  the  said  George  W.  Franklin  was,  by  the  wrong- 
ful conduct  and  negligence  of  defendant,  caught  in  said  machinery 
between  the  cogwheels,  whereby  he  was  mortally  wounded,  from  the 
effect  of  which  he  died.  Robert  Quinn,  foreman,  was  authorized  to 
hire  and  discharge  employees  for  the  defendant,  and  did  on  January 
2,  1899,  hire  said  George  W.  Franklin  from  petitioner  to  work  for 
defendant  at  the  specified  work  aforesaid.  Said  Franklin  was  work- 
ing under  Quinn,  foreman,  and  it  was  his  duty  to  obey  the  orders 
of  Quinn,  who  was  placed  in  authority  over  him  by  defendant. 
Petitioner  was  entitled  to  the  earnings  of  his  son  from  the  date  of 
his  death  to  his  majority,  a  period  of  seven  years  and  twenty-one 
<lays.  At  the  time  of  his  death  his  son  was  earning  thirty-five  cents 
•a  day,  and  his  capacity  to  earn  still  more  would  have  increased  with 
his  age;  by  reason  of  all  of  which  he  was  damaged  in  a  sum  stated. 
To  meet  a  special  demurrer  of  defendant,  plaintiff  amended  his 
petition  by  alleging  that  defendant  was  also  guilty  of  negligence  in 
putting  his  son,  who  was  a  minor  of  tender  years  and  unacquainted 
with  machinery  and  its  operation,  to  work  at,  upon,  and  about  said 
machinery.  It  then  specified  how  he  was  hurt,  while  helping  one 
Guerin  change  the  blades  on  the  shearer,  in  obedience  to  the  order 
of  Quinn,  defendant's  foreman;  said  machinery  being  provided  with 
a  loose  pulley  for  stopping  it  and  cogwheels  in  the  room  where 
Franklin  was  injured,  without  interfering  with  the  operation  of 
other  machinery  in  other  departments.  The  shearer  was  not  in 
operation  when  Franklin  was  put  to  work  at,  upon,  and  about  said 
machinery,  and  while  he  was  working  at,  upon,  and  about  it,  and  at 
the  time  he  was  injured,  having  been  stopped  by  means  of  a  clutch 
for  that  purpose;  and  said  cogwheels  were  in  close  proximity  to  the 
shearer  upon  which  Franklin  was  working,  and  were  exceedingly 
•dangerous,  by  reason  of  their  close  proximity  to  the  shearer,  and  by 
reason  of  their  revolving  with  great  force;  and  it  was  defendant's 
duty  to  stop  them  from  revolving  before  putting  said  minor  son  to 
work  upon  the  machinery,  yet  defendant  disregarded  its  duty,  in 
that  it  did  not  stop  the  cogwheels  from  revolving,  but  put  his  son 
•to  work  upon  the  machinery  while  the  cpgwheels  were  revolving 
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with  great  force,  which  was  negligence  on  defendant's  part.  Defend- 
ant was  further  guilty  of  negligence  in  putting  his  minor  son  to  work 
upon  said  machinery  without  first  having  made  it  reasonably  safe 
for  him  to  work  at,  by  boxing  the  cogwheels,  which  could  have  been 
done  with  ease,  and  at  very  little  expense,  and  would  have  prevented 
tfhe  injuries  aforesaid.  It  was  defendant's  duty  to  box  its  machinery, 
yet  defendant  disregarded  its  duty  in  this  regard,  and  did  not  box 
the  cogwheels  and  make  the  machinery  reasonably  safe,  but  put  the 
minor  to  work  upon  it  without  making  it  safe  by  boxing  the  cog- 
wheels or  otherwise  guarding  them.  XS^^  reason  of  the  negligent 
conduct  aforesaid  the  said  Franklin  was  in  some  way,  the  precise 
manner  of  which  is.  unknown  to  petitioner,  caught  between  the  cog- 
wheels, and  received  the  injuries  aforesaid.  To  this  petition  the 
defendant  demurred  on  various  grounds,  the  special  grounds  of 
which  were  met  bv  the  amendment.     The  demurrer  was  overruled 
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by  the  judge  below,  upon  which  judgment  defendant  assigns  error. 
I.  The  main  contention  which  seems  to  be  relied  upon  by  counsel 
for  plainiff  in  error  is  that  Quinn,  the  foreman  of  the  shearers  and 
punchers,  was  a  fellow  servant  of  the  deceased,  and  that  a  workman 
engaged  in  the  same  establishment,  and  having  superintendence 
over  a  few  others,  is  not  a  vice  principal.  The  general  doctrine 
that  a  master  is  not  liable  for  an  injury  of  an  employee  resulting 
from  the  negligence  of  a  fellow  servant  we  do  not  think  has  any 
application  to  this  case  Under  previous  decisions  of  this  court  it 
has  been  definitely  decided  that  this  does  not  apply  to  the  case  of  a 
child  who  is  injured  in  consequence  of  the  negligence  of  a  superin- 
tendent under  whose  orders  the  child  was  at  work,  and  which  orders, 
the  child  was  obliged  to  obey.  In  the  case  of  Cotton -Factory  Co.  v. 
Speer,  69  Ga.  137,  the  general  principle  was  announced  that  the 
agent  who  represents  the  corporation  as  master  over  other  employees- 
occupies  the  position  of  the  corporation,  for  such  time,  as  to  such 
subordinates;  that  the  corporation  is  bound  to  appoint  a  skilled  and 
prudent  manager  to  such  position,  and  is  negligent  if  it  employs  an 
imprudent  or  incompetent  person.  This  doctrine  by  that  decision 
is  especially  applied  to  a  case  where  the  injured  employee  was  a 
child,  without  access  to  the  president  or  general  superintendent, 
and  who  received  his  orders  solely  from  the  manager  of  the  branch, 
of  the  business  in  which  he  was  engaged.  It  was  further  decided 
in  that  case  that  it  made  no  difference  that  such  subordinate  manager 
violated  the  orders  of  his  superior  officer,  in  placing  the  employee 
in  a  position  of  danger;  nor  did  it  matter  that  at  the  time  the  entire 
factory  where  the  injury  occurred  was  under  the  general  supervision 
of  a  watchman,  and  he  had  an  altercation  with  the  subordinate 


American  Negligence  Reports.  ,  191 

manager  under  whom  the  class  of  employees  to  which  plaintiff 
belonged  were  at  work.  See  the  able  opinion  of  Chief  Justice  Jack- 
son on  page  149.  This  case  was  approved  by  this  court  in  Augusta 
Factory  v.  Barnes,  72  Ga.  228,  where  it  was  held  that  the  defend- 
ant's agent,  in  the  case  of  a  minor  employee,  owed  the  child  a  higher 
degree  of  care  and  duty,  which  required  its  agents  in  authority  over 
her  to  look  after  her  safety  while  under  its  charge  and  engaged  in 
the  performance  of  her  duties.  The  court  then  approves  the  ruling 
of  this  court  in  Cotton-Factory  Co.  v,  Speer,  69  Ga.  137,  and 
remarks  that  "  we  do  not  understand  that  there  was  anything  in  the 
opinion  of  Mr.  Justice  Crawford,  who  dissented  from  the  majority, 
contravening  this  rule,  so  that  to  this  extent  the  judgment  may  be 
considered  unanimous.''  See  also  Mclntyre  v.  Printing  Co.,  103. 
Ga.  288,  29  S  E.  Rep.  923,  where  it  appeared  from  the  testimony 
that  a  child  about  fourteen  years  of  age  was  placed  at  work  on  a 
machine,  and  that  she  got  her  orders  from  one  who  was  foreman  in 
the  room  in  which  she  worked,  who  told  her  to  go  to  work  on  the 
machine.  Justice  Cobb,  in  his  opinion,  states:  "Whether  the 
character  of  the  machine  was  such  that  the  dangers  in  operating  it 
were  patent  to  a  child  of  plaintiff's  age  and  capacity,  and  whether 
she  was  guilty  of  negligence  in  the  way  in  which  she  operated  it, 
and  thus  brought  her  injuries  upon  herself,  are  questions  which 
should  have  been  submitted  to  a  jury,  under  proper  instructions 
from  the  court."  We  think  that  case  impliedly  recognizes  the  doc- 
trine announced  in  the  present  instance.  It  was  decided  in  Scudder 
V.  Woodbridge,  i  Kelly,  195,  that  the  doctrine  that  the  principal 
is  not  liable  to  one  agent  or  employee  for  damages  occasioned  by 
the  negligence  or  misconduct  of  another  agent  or  employee  is  not 
applicable  to. slaves.  We  do  not  see  why  the  same  doctrine  would 
not  with  like  force  and  reasoning  be  applied  to  minor  children  of 
tender  age,  who  are  subject  to  the  orders  and  supervision  of  a  per- 
son in  whose  charge  they  are  placed.  The  cases  of  Hazlehurst  v. 
Lumber  Co.,  94  Ga.  535,  19  S.  E.  Rep.  756;  Hoyle  v.  Laundry  Co.^ 
95  ^^-  34»  21  ^'  ^-  ^^P*  looi;  Gates  v,  Itner,  104  Ga.  679,  30  S.  E. 
Rep.  884;  and  Daniel  v,  Forsyth,  106  Ga.  568,  32  S.  £.  Rep.  621, 
have  no  application  to  this  case,  for  they  refer  to  adults.  The  case 
of  Manufacturing  Co.  v,  Taylor,  95  Ga.  615,  23  S.  E.  Rep.  188,  does 
refer  to  an  injury  to  a  minor,  but  it  appears  there  that  the  minor 
bad  been  repeatedly  and  distinctly  warned  of  the  danger  and  told 
thereof,  and  it  appears  that  it  was  a  case  where  the  overwhelming 
preponderance  of  the  testimony  showed  full  diligence  of  the  defend- 
ant in  all  respects.  Therefore  it  can  have  no  application  to  the  case 
as  made  by  this  petition.     That  case  has  no  reference  to  the  principle 
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involved  in  a  child  acting  under  the  orders  of  a  sub-boss,  and 
being  injured  in  consequence  of  his  negligence.  So  far  as  our 
research  has  extended,  the  Georgia  cases,  as  above  indicated,  which 
rule  that  a  sub-boss,  though  having  power  to  employ  and  discharge 
hands  and  those  working  under  him,  is  their  fellow  servant,  when  it 
appears  that  there  is  a  master  higher  in  authority,  have  been  applied 
exclusively  in  cases  where  the  injury  was  to  an  adult.  The  princi- 
ple herein  is  announced  in  the  case  of  Railroad  Co.  v.  Fort,  17  Wall. 
553,  21  L.  Ed.  739,  where  it  appears  that  a  boy  was  engaged  in  a 
machine  shop  as  a  workman  or  helper,  under  the  superintendence 
of  C,  and  required  to  obey  his  orders.  After  being  employed  a  few 
months  in  receiving  and  putting  away  moldings  as  they  came  from 
a  molding  machine,  the  boy,  by  order  of  C,  ascended  a  ladder  to  a 
great  height  from  the  floor,  among  rapidly  revolving  and  dangerous 
machinery,  for  the  purpose  of  adjusting  a  belt  by  which  a  portion  of 
the  machinery  was  moved,  and,  while  engaged  in  the  endeavor  to 
execute  the  order,  had  his  arm  torn  from  his  body.  The  jury  found 
that  the  order  was  not  within  the  scope  of  the  boy's  duty  and 
employment,  but  was  within  that  of  C. :  and  the  court  held  that  the 
<:ompany  was  liable  in  damages  for  the  injury,  and  that  the  rule  that 
the  master  is  not  liable  to  one  of  his  servants  for  injuries  resulting 
from  the  carelessness  of  another,  when  both  are  engaged  in  a  com- 
mon service,  although  the  injured  person  was  under  the  control  and 
direction  of  the  servant  who  caused  the  injury,  whether  a  true  rule 
or  not,  had  no  application  to  that  case.  See  also  Coal  Co.  v,  Rich- 
mond, 7  C.  C.  A.  485,  58  Fed.  Rep.  757-760,  announcing  the  same 
principle;  McKinney,  Fel.  Serv.,  p.  104.  In  the  case  at  bar  the 
minor  who  was  killed  is  alleged  to  have  been  taken  away  from  the 
discharge  of  the  duties  which  he  had  been  hired  to  perform  by  his 
father  and  placed  at  work  at  a  dangerous  place,  under  the  orders 
and  directions  of  an  agent  of  the  defendant  who  had  charge  of  this 
work,  and  superintended  the  laborers  engaged  thereon ;  and  one  of 
the  vital  questions  in  the  case  is  whether  or  not  this  conduct  of  the 
defendant,  through  such  a  superintendent,  was  negligence.  Under 
the  allegations  in  the  petition,  and  the  authorities  above  cited,  this 
is  clearly  a  question  for  investigation  by  the  jury.  The  court  was 
therefore  right  in  overruling  the  general  demurrer  filed  by  defend- 
ant to  the  petition. 

2.  The  petitten  as  amended,  we  think,  set  forth  the  plaintiff's 
cause  of  action  with  sufficient  distinctness  in  all  material  particulars, 
and  was  good  against  the  special  grounds  of  the  demurrer. 

Judgment  affirmed.     All  the  justices  concurring. 
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GUNN  V.  WILLI,NGHAM. 

Supreme  Cauri^  Georgia^  J^fyj  ipoo. 


EMPLOYEE  INJURED  BY  DEFECTIVE  MACHINERY— FELLOW  SERV- 
ANTS  —  NOTICE  —  i.  One  who  is  engaged  with  others  in  raising,  by 
means  of  a  derrick,  timbers  which  are  being  used  in  the  construction  of  a 
house,  and  whose  particular  duties  are  to  stand  on  a  scaffold  and  receive 
and  detach  such  timbers  from  thederrick  when  they  are  sufficiently  elevated 
for  the  use  intended,  is  a  fellow  servant  of  one  who  stands  on  the  ground 
and  operates  the  machinery  which  elevates  such  timbers,  when  the  persons 
so  engaged  are  under  one  common  employment,  receiving  orders  from 
another  as  superintendent  of  the  entire  construction;  and  this  is  so  even  if 
the  person  operating  the  derrick  is  invested  with  authority  to  direct  how 
and  when  the  elevation  of  the  timbers  shall  be  made. 

2.  Even  if,  in  a  given  case,  it  be  shown  that  the  machinery  and  appliances 
furnished  by  the  master  for  the  prosecution  of  the  work  in  hand  were 
defective,  he  is  not  liable  to  a  servant  for  an  injury  occasioned  by  defects 
of  which  the  latter  had  knowledge  before  he  was  injured,  if,  with  such 
knowledge,  and  without  calling  attention  to  the  defects,  he  continued  in  the 
work  carried  on  by  the  use  of  such  machinery.  Nor  is  he  entitled  to  recover 
on  the  ground  that  the  master  negligently  employed  an  incompetent  fellow 
servant,  unless  it  be  made  to  appear  not  only  that  such  fellow  servant  was 
in  fact  incompetent,  but  that  this  was  known,  or  ought,  in  the  exercise  of 
due  diligence,  to  have  been  known,  to  the  master  at  the  time  of  the  employ- 
ment, or  else  that  the  master  negligently  retained  such  fellow  servant  in 
his  service  under  circumstances  warranting  a  finding  that  he  knew,  or  was 
fairly  chargeable  with  knowledge,  of  such  incompetency  (i). 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta. 

Action  by  J.  H.  Gunn  against  E.  G.  Willingham.  From  judg- 
ment for  defendant,  plaintiff  brings  error.     Judgment  affirmed, 

Hoke  Smith  and  H.  C.  Peeples,  for  plaintiff  in  error. 

Westmoreland  Bros,  and  Culberson  &  Willincham,  for  defend- 
ant in  error. 

Little,  J.  —  Gunn  instituted  an  action  against  Willingham  by 
which  he  sought  to  recover  damages  which  it  is  alleged  he  sustained 
by  reason  of  the  negligence  of  the  defendant  while  the  relation  of 

I.  As  to  master's  liability  for  injury  308,  544,  722;  3  Am.  Neg.  Rep.  109,  295; 

10    minor    employee    caused  by  ma-  6  Am.  Neg.  223-229,  297-298,  326-327; 

chioery,   sec   the  preceding    case    re-  7  Am.  Neg.   Rep.  114,  182,  405,  410; 

ported.  and  numerous  cases  reported  in  vols. 

On  the  question  of  Fellow  Servant,  1-8  Am.   Neg.   Rep.,  and  the  current 

see  cases  and  notes  in  i  Am.  Neg.  Rep.  numbers  of  that  series  of  Reports. 
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master  and  servant  existed  between  them.  The  petition  and  answer 
raised  the  issue  whether  the  master  had  provided  reasonably  safe 
appliances  in  the  work  being  performed  by  the  plaintiff  and  those 
engaged  with  him  in  a  common  business,  and  also  whether  the  master 
was  negligent  in  the  employment  of  an  incompetent  servant,  who 
was  handling  the  machinery  at  the  time  the  plaintiff  was  injured. 
It  is  alleged  that  the  master  was  negligent  in  each  of  these  particu- 
lars, and  that  the  plaintiff  was  free  from  negligence,  and  was  engaged 
in  separate  work  from  that  connected  with  the  handling  of  the 
machinery,  which  was  the  proximate  cause  of  his  injury.  It  appears 
from  the  evidence  of  the  plaintiff,  who  was  a  witness  in  his  own 
behalf:  That  he  was  an  experienced  carpenter,  in  the  employ  of  the 
defendant  in  July,  1897,  when  he  was  injured.  That  the  defendant 
was  a  contractor  engaged  in  the  construction  of  a  large  building  to 
be  used  for  manufacturing  purposes.  In  the  construction  of  the 
building  a  derrick  something  near  seventy-five  feet  in  length  was 
being  used.  It  was  constructed  by  lapping  pieces  of  timber 
together,  and  having  them  heavily  spiked  and  bolted.  It  also 
appears  that  the  plaintiff  and  one  other  employee  of  the  defendant 
constructed  the  derrick,  which  was  used  for  hoisting  heavy  timbers 
to  the  top  of  the  work  as  it  progressed.  Originally  this  derrick  was 
operated  by  one  Carey,  who,  the  plaintiff  testified,  had  experience 
in  that  business;  and  the  witness,  who  had  knowledge  of  such 
matters,  was  satisfied  with  the  manner  of  the  construction  of  the 
derrick,  and  the  way  in  which  Carey  handled  it.  The  base  of  the 
derrick  was  originally  placed  on  the  ground  floor  of  an  old  building^ 
which  stood  on  the  same  site,  and  which  had  been  previously  used 
for  the  manufacture  of  commercial  fertilizers.  On  the  day  previous 
to  the  time  when  plaintiff  was  injured  the  derrick  was  put  in  charge 
of  one  Brantley,  and  Carey  had  charge  of  the  landing  of  the  timbers. 
The  plaintiff,  Brantley,  Carey,  and  others  were  buildng  the  house 
together.  When  Brantley  took  charge  of  the  derrick,  he  cut  off  a 
part  of  It^  and  took  it  out  of  the  cellar  or  pit  and  placed  it  on  a  bank, 
supporting  it  as  it  was  supported  before  —  by  three  guy  ropes  which 
were  attached  to  stakes  driven  in  the  ground  fifteen  or  twenty  feet 
from  the  mast  of  the  derrick.  At  the  time  he  was  injured  the  derrick 
was  being  used  to  carry  heavy  timbers  to  the  top  of  the  building. 
Plaintiff  was  on  a  scaffold,  helping  to  receive  the  timbers  brought 
up  by  the  derrick,  arid  was  fifty  feet  above  the  ground.  While  the 
heavy  timbers  were  being  brought  up,  one  of  the  ropes  broke,  and 
the  derrick  was  overthrown,  striking  the  scaffold  and  precipitating 
plaintiff  to  the  ground.  The  guy  ropes  were  being  used  in  the  same 
way  that  they  had  been  theretofore  used,  and  were  fastened  in  the 
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form  of  a  triangle,  with  the  mast  of  the  derrick  as  the  apex.  The 
guy  ropes  were  new  at  the  beginning  of  the  work,  but  they  were 
small  —  about  an  inch  or  three-quarters  of  an  inch  in  diameter. 
Witness  had  seen  larger  guy  ropes  used  to  elevate  timbers  of  that 
character,  but  these  had  sustained  similar  loads  up  to  that  time 
without  being  broken.  Plaintiff  knew  that  these  ropes  were  being 
used,  and  that  the  ropes  were  too  small,  but  did  not  consider  it  his 
business  to  suggest  that  fact.  He  thought  the  ropes  were  liable  to 
break,  using  them  so  long,  and  he  considered  it  dangerous  work, 
anyway.  At  the  time  the  ropes  gave  way  and  caused  the  derrick  to 
fall,  Brantley  himself  was  managing  the  derrick.  There  was  acid 
in  the  cellar,  and  before  the  derrick  was  removed  the  guy  ropes 
often  got  in  the  acid,  because  it  was  banked  up  in  the  cellar.  At 
the  time  plaintiff  was  hurt  the  building  was  almost  completed,  and 
the  derrick  was  taken  out  of  the  cellar  in  order  to  carry  the  timbers 
which  were  necessary  to  complete  it  to  the  top  of  the  building. 
Plaintiff  had  known  Brantley  ever  since  he  was  a  boy.  They  had 
worked  together  before  the  superintendent  hired  the  plaintiff  and 
Brantley  to  engage  in  this  work.  Brantley's  business  was  that  of  a 
carpenter  and  wood  workman.  Plaintiff  did  not  know  of  any 
experience  he  had  in  the  management  of  derricks.  Previous  to  the 
time  when  Brantley  took  charge  of  the  derrick,  he  was  engaged  at 
work  on  another  building,  and  when  that  was  finished  he  came  to 
this  one.  There  was  testimony  also  tending  to  show  that  the 
derrick  was  not  properly  managed  by  Brantley;  and  one  witness 
testified  that,  while  he  had  known  Brantley  to  handle  smaller 
derricks,  he  had  never  before  known  him  to  handle  a  derrick  of 
that  size,  and  that  a  failure  by  Brantley  to  follow  the  instructions 
of  Carey  caused  the  derrick  to  fall.  Evidence  was  also  introduced 
tending  to  show  that  one  of  the  guy  ropes  of  the  derrick  was 
fastened  to  a  tree,  another  under  the  railroad  iron,  and  the  other 
to  a  stake  driven  in  the  ground;  that  the  derrick  was  in  a  leaning 
position,  against  the  line,  which  was  fastened  to  the  stake,  which 
caused  the  stake  to  be  pulled  out  of  the  ground.  When  the  stake 
was  pulled  out  of  the  ground  the  weight  was  thrown  on  the  rope, 
which  broke.  The  stake  was  driven  in  the  ground  two  feet  —  suffi- 
ciently, in  the  opinion  of  the  witness,  to  have  held  the  rope.  At  the 
time  of  the  fall  Brantley  was  directing  the  operations.  Another 
witness,  who  stated  that  he  had  experience  in  such  matters,  testi- 
fied, among  other  things:  That  he  saw  the  derrick  after  it  was  fixed. 
That  there  was  nothing  about  it  sufficient  to  call  attention  that  any- 
thing was  wrong.  Jim  Brantley  was  doing  the  work  with  a  squad  of 
men.     Jim  Brantley  was  under  William  Brantley,  and  William  was 
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under  Padgett,  and  Padgett  worked  for  the  defendant.  Padgett, 
the  superintendent,  was  there  frequently,  as  was  also  the  defendant. 
On  the  conclusion  of  the  evidence  for  the  plaintifif,  the  defendant 
moved  for  a  nonsuit,  which  was  granted,  and  the  plaintiff  excepted. 
I.  It  is  insisted  here  that  the  nonsuit  was  improperly  granted,  and 
that  the  evidence  showed  that  the  ropes  used  to  support  the  derrick 
were  too  small;  that  the  superintendent' in  charge  of  the  derrick 
managed  it  improperly;  that  he  was  incompetent,  that  the  master 
knew  all  this,  or  ought  to  have  known  it;  and  that  the  plaintiff 
received  his  injuries  because  of  the  defective  ropes  and  the  improper 
handling  of  the  derrick  by  the  incompetent  foreman,  while  the  plain- 
tiff was  in  the  discharge  of  his  duty,  using  due  care.  Our  Civil 
Code  (section  2610)  declares  that,  except  in  case  of  railroad  com- 
panies, the  master  is  not  liable  to  one  servant  for  injuries  arising 
from  the  negligence  or  misconduct  of  other  servants  about  the  same 
business.  There  certainly  cannot  be  any  serious  contention  but 
that  Brantley,  who  was  operating  the  derrick,  and  the  plaintiff,  who 
was  receiving  the  timbers  which  the  derrick  carried  to  the  top  of 
the  building,  were  engaged  about  the  same  business.  They  and  the 
others  with  them  were  engaged  in  the  construction  of  a  house.  In 
order  that  the  necessary  timbers  might  be  taken  to  the  top  of  a 
building,  it  was  important  that  a  derrick  should  be  used.  In  using 
it,  it  was  necessary  that  some  one  should  so  direct  its  movements 
that  the  necessary  timbers  should  be  fastened  to  this  lifting  power,  and 
also  necessary  that  when  such  timbers  had  reached  the  proper  height 
they  should  be  received  and  detached.  It  was  the  business  of  Brantley 
to  do  the  one,  and  of  the  plaintiff  the  other.  This  court  ruled  in  the 
case  of  McGovern  v.  Manufacturing  Co.,  80  Ga.  227,  5  S.  E.  Rep. 
492,  that  a  workman  engaged  with  two  others,  and  having  the  direc- 
tion of  the  work  in  the  picker  room  of  a  factory,  as  foreman,  was  not 
the  general  superintendent  of  the  corporation  operating  the  factory, 
so  as  to  render  it  liable  for  his  negligence  in  starting  a  machine, 
whereby  another  employee  was  injured.  And  in  case  of  Ellington 
V,  Lumber  Co.,  93  Ga.  53,  19  S.  E.  Rep.  21,  where  a  number  of 
previous  cases  ruling  on  the  question  as  to  who  are  fellow  servants 
are  referred  to,  quoting  from  Mr.  Wood  in  his  treatise  on  the  Law 
of  Master  and  Servant,  the  court  said:  '*  It  is  subjection  to  the 
same  general  control,  coupled  with  an  engagement  in  the  common 
pursuit,  that  affords  the  test."  And,  without  further  reference  to 
this  or  the  great  number  of  other  adjudicated  cases  which  elaborate 
the  law  declaring  who  are  fellow  servants,  it  is  sufficient  to  say, 
under  this  test,  that  Brantley,  the  foreman  of  the  squad,  and  the 
plaintiff,  were  fellow  servants.     They  were  engaged  in  one  common 
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employment,  which  was  placing  timbers  on  a  house  in  process  of 
erection.  One  gave  the  orders,  the  timbers  were  attached  to  the 
machine,  the  foreman  then  raised  them  by  the  application  of 
machinery,  and  the  plaintiff  received  them.  It  was  a  common  pur- 
suit. Both  were  subject  to  another,  Brantley,  that  Brantley  to  Pad- 
gett, and  all  to  the  defendant,  Willingham.  They  were,  in  our 
opinion,  fellow  servants. 

2.  While  the  master  is  not  liable  for  injuries  arising  from  negli- 
gence o^  misconduct  of  other  servants  about  the  same  business,  he 
is  liable  for  the  failure  to  exercise  ordinary  care  in  the  selection  of 
his  servants,  and  of  their  retention  after  he  has  knowledege  of  their 
incompetency.  He  must  also  exercise  the  same  degree  of  care  in 
furnishing  machinery  equal  in  kind  to  that  in  general  use,  and  which 
is  reasonably  safe  for  all  persons  who  operate  it  with  ordinary  care 
and  diligence.  Civ.  Code,  sec.  261 1.  These  are  but  the  rules  of 
the  common  law,  and  the  principle  upon  which  they  are  founded  is 
that  one  man  is  not  to  be  held  liable  for  the  negligence  or  miscon- 
duct of  another,  unless  that  one  owes  to  the  person  injured  by  such 
misconduct  or  negligence  a  duty;  and,  in  an  issue  arising  between 
master  and  servant,  that  duty  must  be  shown.  The  burden  of  prov- 
ing negligence  upon  the  part  of  the  master  is  on  the  servant,  and  he 
is  bound  to  show  that  the  injury  arose  from  defects  known  to  the 
master,  or  which  he  would  have  known  by  the  exercise  of  ordinary 
care,  or  that  the  master  has  failed  to  observe  precautions  essential 
to  the  protection  of  the  servant  which  ordinary  prudence  would  have 
suggested.  Wood,  Mast.  &  S.,  sec.  368.  And  no  presumption  of 
negligence  on  a  master's  part  is  raised  from  the  mere  fact  that  an 
injury  results  to  a  servant  from  a  latent  defect  in  machinery  or 
other  appliances  used  in  a  particular  business.  There  must  be  evi- 
dence of  negligence  connecting  him  with  the  injury.  Id.  So  that. 
If  the  plaintiff  was  entitled  to  recover  in  this  case,  the  burden  was 
upon  him  to  show  this  negligence.  It  is  insisted  first  that  the  evi- 
dence was  sufficient  to  carry  this  case  to  the  jury;  that  the  master 
was  negligent  in  not  furnishing  proper  ropes  by  which  the  derrick 
was  to  be  upheld.  We  do  not  think  so.  The  only  evidence  relating 
to  that  subject  is  as  to  the  size  of  the  rope,  and  that  it  had  been 
stretched  in  a  cellar,  where  there  was  an  accumulation  of  acid.  It 
was  not  shown  that  the  rope  had  been  affected  by  the  acid.  At  best, 
it  leaves  only  an  inference  that  it  might  have  been.  Nor  was  it 
shown  of  what  size  a  rope  should  have'  been,  to  have  been  safely 
used  in  carrying  necessary  timbers  to  the  building  which  was  being 
erected.  It  is  true  that  the  plaintiff  sayS  that  the  rope  used  was 
too  small,  and  yet,  according  to  his  own  evidence,  he  does  not  know 
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anything  more  than  that  one  of  the  ropes  broke.  The  manner  of 
the  breaking  is  explained  by  another  witness  for  the  plaintiff,  who, 
in  giving  an  account  of  the  accident,  says  that  a  stake  to  which  one 
of  the  ropes  was  attached,  in  consequence  of  the  strain  upon  it,  was 
drawn  from  the  ground.  If  this  be  true,  the  rope  bore  the  strain 
sufficiently  to  draw  up  the  stake  without  breaking,  and  the  fault 
would  seem  to  have  been  that  the  stake  had  not  been  sufficiently 
fastened.  The  same  witness,  testifying  as  to  the  breaking  of  the 
rope,  says  that  after  the  stake  was  drawn  from  the  ground  the 
derrick  pressed  against  another  rope,  and  by  its  weight  caused  it 
to  break.  So,  therefore,  it  does  not  appear  at  all  that  the  rope  was 
broken  because  of  the  strain  of  operating  the  derrick.  But  suppose 
we  assume  that  the  rope  was  too  small  for  this  use,  and  even  go 
further,  and  assume  that  the  rope  was  injured  by  its  contact  with 
acid,  which  does  not  appear;  a  sufficient  reply  to  the  plaintiff's  right 
of  recovery  is  that  he  knew  of  both  facts  preceding  the  occasion  of 
his  injuries,  and  with  this  knowledge  continued  the  work.  It  is 
declared  by  section  2612  of  our  Civil  Code  that  a  servant  assumes 
the  ordinary  risk  of  his  employment,  and  is  bound  to  exercise  his 
own  skill  and  diligence  to  protect  himself.  In  suits  for  injuries 
arising  from  the  negligence  of  the  master  in  failing  to  comply  with 
his  duties,  it  must  appear  that  the  master  knew,  or  ought  to  have 
known,  of  the  defects  or  danger  in  the  machinery  supplied,  and  it 
must  also  appear  that  the  servant  injured  did  not  know,  and  had  not 
equal  means  of  knowing,  such  fa^ct,  and,  if  he  exercised  ordinary 
care,  could  not  have  known  thereof.  The  liability  of  a  defendant 
in  a  case  like  this  arises  from  the  fact  that  he  was  the  cause  of  the 
injury,  by  employing  the  servant  in  a  particular  work  when  he 
knew  or  ought  to  have  known  that  the  machinery  by  which  he 
carried  on  the  work  could  not  be  safely  used  for  that  purpose,  and 
that  its  use  was  accompanied  by  extra  risk  and  danger.  Loonan  v. 
Brock  way,  28  How.  Pr.  472.  But  the  rule  is  universal  that  he  is  not 
liable  for  injuries  occasioned  by  such  machinery  if  the  servant  has 
the  same  knowledge  of  its  defects,  or  the  danger  incident  to  its  use, 
as  the  master,  in  the  exercise  of  due  care,  possesses,  and  at  or 
before  the  time  the  accident  occurred  there  was  nothing  to  indicate 
any  danger,  such  as  demanded  or  suggested  precautions  which  were 
omitted;  nor,  if  the  instrumentalities  of  the  business  are  suitable, 
and  proper  precautions  are  adopted,  is  the  master  liable  for  an 
injury  that  results  from  an  improper  or  imprudent  use  of  the  same 
by  a  co-servant.  Wood,  Mast.  &  S.,  sec.  371;  Summersell  v.  Fish, 
117  Mass.  312;  Pitts  V,  Railroad  Co.,  98  Ga.  655,  27  S.  E.  Rep.  189. 
See  also  Ingram  v.  Lumber  Co.,  108  Ga.  190-197,  33  S.  E.  Rep.  961. 
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It  is,  however,  contended  that  there  was  evidence  showing  that 
Brantley,  who  was  operating  the  derrick,  was  incompetent,  and  that 
the  master  was  chargeable  with  a  knowledge  of  such  incompetency 
at  the  time  he  was  employed,  or  during  the  progress  of  the  work, 
before  the  injury.  It  was  shown,  even  by  the  plaintiff  himself,  that, 
as  to  general  carpenter  work,  Brantley  was  a  good  workman.  It 
was  shown,  also,  by  another  witness  for  the  plaintiff,  that  Brantley 
had  experience  in  the  operation  of  derricks.  It  is  true  that  the  last 
witness  testified  that  Brantley's  experience  had  been  confined  to 
derricks  of  smaller  size,  but  nevertheless  the  fact  remains  that  he 
had  experience  in  the  business  of  using  a  derrick  to  elevate  material. 
This  evidence  was  not  sufficient  to  establish  even  that  Brantley  was 
incompetent.  He  might  have  been  careless  in  the  particular 
instance  where  the  plaintiff  was  injured.  He  may  not  have  observed 
proper  precautions,  and,  had  this  been  the  issue,  under  the  evidence 
the  case  ought  to  have  gone  to  the  jury.  But  that  fact  would  not 
be  sufficient  to  charge  the  master  with  liability.  The  burden  in  all 
such  cases  is  upon  the  servant  seeking  a  recovery  to  establish  the 
fact  that  the  injury  resulted  to  him  because  the  master  did  not 
exercise  reasonable  and  proper  care  in  the  employment  of  the  serv- 
ant, and  this  must  be  established  as  a  fact  in  the  case,  and  cannot 
result  as  an  inference  from  the  circumstances  that  the  servant  caus- 
ing the  injury  was  even  in  fact  incompetent.  Baulec  v.  Railroad 
^o>  59  N.  Y.  356;  Moss  v.  Railroad  Co.,  49  Mo.  167;  Davis  v.  Rail- 
road Co.,  20  Mich.  105.  The  question,  therefore,  relates  to  the 
want  of  care  on  the  part  of  the  master  in  employing  the  servant, 
even  when  it  is  shown  that  the  injury  occurred  by  reason  of  the 
negligence  or  inefficiency  of  such  servant;  and,  taking  all  of  the 
evidence  of  the  plaintiff,  we  do  not  find  that  it  contains  anything 
which  would  have  authorized  the  jury  to  determine  that  the  defend- 
ant was  negligent  and  failed  to  use  proper  care  in  the  employment 
of  Brantley.  Indeed,  the  plaintiff  himself  testified  that  he  had 
known  Brantley  a  great  many  years,  and  knew  that  he  was  a  good 
workman;  and,  while  his  testimony  is  to  the  effect  that  Brantley 
improperly  managed  the  derrick,  he  did  not  testify  to  any  fact  from 
which  it  could  be  inferred  that  the  defendant  was  negligent  in 
employing  him.  The  plaintiff  was  undoubtedly  severely  injured, 
but  pecuniary  compensation  does  not  follow  every  personal  injury. 
The  work  in  which  he  was  engaged  was  a  dangerous  one.  He 
recognized  that  it  was,  and  so  testified.  He  was  fully  acquainted 
with  the  machinery  that  was  being  operated,  and  the  appliances  used 
to  operate  it.  He  knew  his  fellow-servant  Brantley  —  knew  his 
general  capabilities.  If  he  was  in  fact  incompetent  to  manage  the 
derrick,  it  was  not  shown  that  it  was  generally  known;  and  the  fact 
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that  he  managed  it  improperly  in  a  particular  instance  is  not  suffi  • 
cient,  of  itself,  to  support  the  charge  against  the  master  of  negli- 
gence in  the  employment  of  Brantley.  The  rule  of  liability  in  such 
a  case  is  well  fixed.  The  evidence  did  not  make  a  case  which  would 
support  a  verdict  in  favor  of  the  plaintiff,  from  any  point  of  view, 
and  there  was  therefore  no  error  in  granting  the  nonsuit. 
Judgment  affirmed.     All  the  justices  concurring. 

WESTERN  UNION  TELEGRAPH  COMPANY  ETAL. 

V.  GRIFFITH. 

Supreme  Court,  Georgia,  August,  ipoo. 


PLEADING  AND  PRACTICE  — BILL  OF  EXCEPTIONS  — AMENDMENT 
—  PARTIES  —  INJURED  BY  ELECTRIC  WIRES  —  DAMAGES.  —  i.  A 
bill  of  exceptions  may,  in  this  court,  be  amended  by  the  record  so  as  to 
include  the  names  of  all  necessary  or  proper  parties  who  might  have  been 
joined  with  the  parly  excepting  as  plaintififs  in  error;  aliter  as  to  parties 
defendant  not  named  in  the  writ  of  error,  who  are  unwilling  to  waive  serv- 
ice and  consent  that  the  case  be  heard  on  its  merits. 

(a)  The  test  to  be  applied  in  determining  whether  one  sought  to  be  introduced 

by  amendment  could  have  been  joined  with  the  excepting  party  as  a  plain- 
tiff in  error  is,  were  they  on  the  same  side  of  the  controversy  in  the  trial 
court?  for  such  litigants  only  as  were  co-parties  below  can  properly  appear 
before  this  court  as  parties  plaintiff. 

(b)  All  formal  parties  to  the  pleadings  in  the  trial  court  are  proper  parties  to  a 

writ  of  error,  though,  since  the  passage  of  the  practice  act  of  1881,  such  of 
them  only  as  will  really  be  affected  by  the  judgment  to  be  rendered  in  this 
court  are  to  be  regarded  as  indispensable  parties. 

(c)  In  the  present  case  the  party  brought  before  this  court  by  amendment  to  the 

bill  of  exceptions  was  not  a  necessary  defendant  in  error,  but  a  proper,  if 
not  an  essential,  party  plaintiff. 

2.  As  was,  in  effect,  ruled  when  this  case  made  its  first  appearance  here,  the 
plaintiff's  petition  set  forth  a  cause  of  action,  and  was  not  open  to  demurrer 
on  the  ground  that  thete  was  a  misjoinder  of  parties  defendant. 

(a)  The  plaintiff  went  even  farther  into  detail  than  was  necessary  in  describing 
the  location  of  the  wires  and  poles  belonging,  respectively,  to  the  defendant 
companies,  but  the  petiii  jn  was  defective  in  that  it  failed  to  state  with  suffi- 
cient particularity  at  what  points  the  plaintiff  expected  to  prove  that  they 
negligently  permitted  their  wires  to  remain  in  contact.  They  were  not, 
however,  entitled  to  notice  as  to  the  character  or  extent  of  the  evidence  upoa 
which  the  plaintiff  expected  10  rely  as  showing  knowledge  on  their  part  of 
facts  with  which  they  were  alleged  to  have  been  acquainted  (i). 

I.  Sre  Note  on  Liability  for  Per-  date,  see  vols.  1-8  Am.  Neg.  Rep.,  and 

SONAL  INJITRIES  CAUSED  BY   ELECTRIC  the  Current  numbers  of  that  series  of 

Wires,  at  end  of  this  case.  Reports,   several   of   which  cases  are 

For    actions    relating  to    Acciients  cited  in  the  note  at  end  of  this  case. 
Caused  by  Electric  Wires,  from  1807  to 
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3*  The  petition  did  not  disclose  facts  showing  that  the  plaintiff  was  not  entitled 
to  recover  expenses  incurred  for  medical  attention,  etc.,  but  was  subject  to 
demarrer  on  the  ground  that  the  amount  of  such  expenses  was  not  therein 
alleged. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond. 

Action  by  L.  B.  Griffith  against  the  Western  Union  Telegraph 
Company  and  others.  From  an  order  overruling  a  demurrer  to  the 
complaint,  defendants  bring  error.     Judgment  reversed, 

J.  S.  &  W.  T.  Davidson  and  F.  G.  Du  Biquon,  for  plaintiffs  in 
error. 

C.  H.  Cohen,  J.  R.  Lamar,  and  Boykin  Wright,  for  defendant  in 
error. 

Fish,  J.  —  When  this  case  came  on  to  be  heard  at  the  October 
term  of  this  court,  counsel  for  Mrs.  Griffith  presented  a  motion  to 
dismiss  the  writ  of  error  on  the  ground  that  the  Augusta  Railway  & 
Electric  Company  was  a  necessary  party  thereto,  but  had  not  been 
named  as  such  in  the  bill  of  exceptions.  Thereupon  counsel  for  the 
telegraph  company,  without  conceding  that  the  railway  and  electric 
company  was  an  indispensable  party,  asked  leave  to  amend  the  bill 
of  exceptions  '*  from  the  record  in  the  case,"  agreeably  to  the  pro- 
visions of  section  5570  of  the  Civil  Code,  by  inserting  the  name  of 
the  latter  company  as  a  co-plaintiff  in  error.  After  argument  had 
as  to  the  right  of  the  telegraph  company  to  make  the  proposed 
amendment,  we  granted  it  permission  so  to  do,  and  overruled  the 
motion  to  dismiss.  This  was,  as  we  shall  undertake  now  to  show, 
in  accord  with  a  rule  of  practice  which  has  been  uniformly  adhered 
to  and  consistently  applied  during  a  period  of  more  than  half  a 
century. 

I.  Under  the  procedure  which  obtained  both  in  England  and  in 
this  country  at  the  time  the  Supreme  Court  of  this  State  was 
organized,  ail  persons  affected  by  the  judgment  of  a  trial  court, 
including  securities  upon  an  appeal  bond,  even  though  they  might 
not  be  formal  parties  to  the  record,  were  indispensable  parties  to  a 
writ  of  error  sued  out  to  review  such  judgment;  and  it  was  accord- 
ingly held  by  this  court  that  a  strict  compliance  with  this  rule  of 
practice  was  imperative.  Dill  v,  Jones,  2  Ga.  79;  Morris  v,  Wiley, 
Id.  287.  In  discussing  the  necessity  and  reasonableness  of  such  a 
requirement,  Judge  Lumpkin,  who  delivered  the  opinion  filed  in  the 
latter  case,  pointed  out  what  provision  was  made  for  cases  in  which 
one  onU  of  several  parties  on  the  losing  side  might  wish  to  accept, 
sayino:,  in  this  connection  (page  289):  '*  One  of  several  parties  [can- 
not] be  subjected  to  the  hardship  and  loss  of  being  deprived  of  his 
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writ  of  error  because  the  others  refuse  to  join  in  it.  One  may  sue 
out  a  writ  of  error  in  the  name  of  all,  and,  if  the  others  refuse  to 
join  in  the  prosecution,  they  may  be  brought  before  this  court,  and 
severed,  at  their  own  request,  after  which  he  or  they  who  sued  out 
the  writ  of  error  may  go  on  alone.  In  this  manner  all  inconvenience 
may  be  avoided,  justice  administered,  and  the  harmony  and  con- 
formity of  the  record  preserved."  The  right  to  amend  the  bill  of 
exceptions  by  the  record,  and  thus  bring  before  the  court  necessary 
plaintiffs  not  joined  in  the  iirst  instance,  was  recognized  both  in  the 
case  of  Long  v,  Strickland,  2  Ga.  348,  and  in  that  of  Carey  v.  Rice, 
Id.  408.  Such  an  amendment  was  allowed  in  Beall  v.  Fox's  Ex'rs, 
4  Ga.  403,  it  appearing  from  the  record  in  that  case  that  the  parties 
plaintiff  thus  sought  to  be  introduced  were  co-defendants  with  the 
plaintiff  in  error  in  the  court  below.  Then  came  the  practice  act  of 
1847,  which  wrought  no  change  in  the  rules  of  procedure,  save  to 
provide  that  thereafter  it  should  not  be  necessary  to  join  in  the  writ 
of  error  securities  on  appeal  or  upon  injunction  bonds,  but  that  such 
persons  only  as  were  formal  parties  to  the  pleadings  in  the  lower 
court  should  be  considered  indispensable  parties  to  a  writ  of  error 
sued  out  to  review  a  judgment  therein  rendered.  See  Carey  v, 
Giles,  10  Ga.  8,  wherein  this  statute  was  cited  and  construed.  «  The 
court  in  that  case  declared  it  necessary  not  only  to  include  in  the 
writ  of  error  all  essential  parties  thereto,  but  to  observe  the  equally 
important  requirement  that  they  be  therein  joined  **  in  the  order  in 
which  they  stand  in  the  record  below."  As  explanatory  of  what 
was  meant  by  the  phrase  just  quoted,  and  as  affording  an  illustration 
of  how  this  requirement  could  and  should  be  met,  it  was  said  (page  2) : 
**  When,  therefore,  one  of  two  or  more  defendants  against  whom 
a  decree  has  been  rendered  brings  a  writ  of  error  to  reverse  it,  it  is 
necessary  for  him  to  join  his  co-defendants  as  plaintiffs  in  error, 
and  upon  the  trial  they  may  unite  with  him,  and  assign  error  against 
the  decree,  or  they  may  sever,  and  be  heard  in  defense  of  the  decree. 
And,  if  such  plaintiff  in  error  has  failed  to  make  his  co-defendants 
parties  plaintiff  to  the  writ  of  error,  they  may  be  added  by  motion, 
without  delay  or  cost,  with  the  same  privilege  of  assigning  errors  or 
severing."  Commenting  upon  the  act  of  1850,  which  declared  that 
writs  of  error  could  be  amended  in  conformity  with  the  record,  with- 
out delay  or  cost  and  as  matter  of  right.  Judge  Nisbet  remarked 
(pages  8,  9):  "It  is  useless  to  talk  about  the  mockery  of  adding 
parties  here,  on  motion,  without  giving  them  notice  to  appear. 
*  ♦  *  So  far  as  these  parties  are  concerned,  they  have  ♦  ♦  <« 
very  little  cause  of  complaint.  The  plaintiff  in  error  now  before  the 
court  could  have  used  their  names,  and  brought  them  here  as  parties 
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pUuntiff  without  their  consent,  and  without  notice.  They  are  now 
being  made  parties  upon  motion,  in  a  condition  very  little  worse 
than  they  would  have  been  in  had  the  plaintiff  taken  that  course. 
In  neither  case  has  the  law  provided  for  notice  to  them,  and  in  both 
cases  they  are  presumed  to  know  what  are  the  public  laws;  to  know 
that  under  the  laws  they  are  liable  thus  to  be  made  parties;  and  in 
both  cases  their  rights  are  the  same  —  that  is,  they  can  assign  errors 
with  the  primary  plaintiff,  and  co-operate  with  him  in  procuring  the 
reversal  of  the  judgment  below,  or  they  can  sever,  and  be  heard  in 
support  of  the  judgment.  It  is  their  privilege  to  elect.*'  See  also 
what  was  said  upon  the  same  line  by  Bleckley,  J.,  in  McNulty  v, 
Pruden,  62  Ga.  138.  In  the  course  of  his  discussion  he  observed 
that,  if  the  case  **  had  been  brought  up  by  the  complainant  below, 
and  not  by  some  of  the  defendants,  other  rules  would  apply,"  for 
there  was  a  vast  difference  between  introducing  proper  plaintiffs  in 
error  who  were  not  entitled  to  notice  and  attempting  to  add  by 
amendment  necessary  defendants  in  error  who  had  not  been  made 
parties  to  or  served  with  the  bill  of  exceptions  agreeably  to  statutory 
provisions  which  were  imperative.  For  instance,  where  this  dis- 
tinction was  drawn,  and  the  writ  of  error  was  dismissed  for  want  of 
proper  parties  defendant  in  this  court,  see  Barksdale  v.  Bunkley,  26 
Ga.  398;  Curey  v.  Hitch,  57  Ga.  197;  Bird  v,  Harris,  63  Ga.  433; 
Jordan  v,  Kelly,  Id.  437;  Brown  v,  Wylie,  64  Ga.  435;  Maynard  v. 
Hunnewell,  65  Ga.  281;  Jowers  z/.  Baker,  Id.  611;  Haines  v.  Clary, 
66  Ga.  519;  and  Price  v,  Lathrop,  Id.  247.  In  the  case  last  cited  it 
appeared  that  an  assignee  in  bankruptcy,  who  was  a  necessary  party 
defendant  in  error,  had  not  been  named  as  such  in  the  bill  of  excep- 
tions. With  a  view  to  meeting  a  motion  to  dismiss  the  writ  of  error, 
the  plaintiffs  offered  to  amend  by  making  him  a  co-party  with  them, 
but  the  court  refused  to  allow  this  to  be  done,  holding:  **  Such 
assignee  cannot  be  made  a  party  plaintiff  in  error  with  complainants 
by  an  amendment  to  the  bill  of  exceptions  instanter,  because  he  was 
not  on  the  same  side  of  the  litigation  in*  the  court  below,  as  was  the 
case  in  McNulty  v,  Pruden,  62  Ga.  135,  and  Carey  v.  Giles,  10  Ga.  r. 
His  interest  as  well  as  his  position  in  the  court  below,  show  him  to 
have  been  antagonistic  to  the  case  made  by  complainants  and  there- 
fore he  cannot  be  made  a  party  on  the  same  side  of  the  litigation  in 
this  court."  In  the  year  following  that  in  which  this  decision  was 
rendered  the  general  assembly  passed  what  we  may  term  the  "  Sav- 
ing Act  "  of  1881  (Acts  1880-81,  p.  123).  Among  other  things  it 
provided  for  curing  by  amendment  "  any  imperfection  or  omission 
of  necessary  and  proper  allegations  "  in  the  bill  of  exceptions  which 
*' could  be  corrected  from  the  record  in  the  case,"  and  declared 
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that  no  writ  of  error  should  be  dissmissed  **  on  any  ground  whatever  ** 
which  could  be  **  removed  during  the  term  of  the  court  to  which  the 
said  writ  of  error  is  returnable."     See  Civ.  Code,  sees.  5567,  5570. 
In  express  terms  this  statute  further  declared  that  no  dismissal 
should  result  simply  *'  because  the  bill  of  exceptions  sets  forth  the 
parties  differently  from  the  record,  or  discloses  that  some  party  * 
not  interested  in  sustaining  the  judgment  of  the  court  below  had  not 
been  served,"  provided  the  record  shows  "clearly  who  were  the 
respective  parties  to  the  litigation  in  the  court  below,  and  the  bill 
of  exceptions  shows  that  all  who  were  interested  in  the  case,  as 
presented  in  the  Supreme  Court,  in  sustaining  the  judgment  of  the 
court  below,  had  been  served."     Id.,  sec.  5562.     No  change  in  the 
then  prevailing  practice  concerning  a  proper  alignment  on  opposite 
sides  of  the  respective  parties  at  interest  seems,  however,  to  have 
been  contemplated;  nor  was  any  provision  made  for  service  of  the 
bill  of  exceptions  upon  such  parties  as,  under  the  procedure  which 
had  previously  been  established,  were  required  to  be  brought  before 
this  court  in  the  capacity  of  plaintiffs  in  error.     Indeed,  this  act 
was  essentially  one  of  mercy,  not  designed  to  introduce  a  different 
system  of  procedure,  or  to  impose  any  additional  burdens  upon  one 
suing  out  a  writ  of  error,  but  merely  to  shield  him  from  the  pains 
and  penalties  which  had  theretofore  been  visited  upon  those  who 
failed  to  observe  certain  requirements  of  the  law  which  this  court 
was  bound  to  enforce;  that  is  to  say,  the  established  rules  of  prac- 
tice were  not  dealt  a  mortal  blow,  but  were  merely  crippled,  by 
being  thus  practically  declared  directory,  rather  than  mandatory. 
But  one  change  therein  was  introduced  which  affected  the  practice 
as  to  the  manner  of  joining  parties  in  a  writ  of  error.     This  related 
solely  to  the  requirement  that  all  parties  to  the  record  in  the  trial 
court  should  be  made  parties  to  the  bill  of  exceptions,  which  require- 
ment the  general  assembly  modified  to  the  extent  of  declaring  that 
"  no  party  shall  be  considered  as  interested  in  the  litigation  in  the 
Supreme  Court  who  will  not  be  affected  by  the  judgment  to  be 
rendered  in  that  particular  case,  such  as  sheriffs  upon  a  money  rule 
when  the  contest  is  between  various  claimants  of  the  fund  and  not 
between  the  sheriff  and  any  one  of  them,  or  a  receiver  occupying  a 
similar  relation,  or  a  complainant  in  a  bill  of  interpleader,  and  other 
parties    occupying    similar    positions."      Civ.    Code,    sec.    5562. 
Recognizing  that  the  act  of  1881  went  no  further  than  as  above  indi- 
cated in  establishing  different  rules  of  practice,  this  court  held,  in 
a  case  arising  after  the  passage  of  that  statute:  "Where  some  of 
the  defendants  to  a  bill  in  equity  except  to  the  overruling  of  a 
demurrer  to  the  bill,  they  need  not  serve  their  co-defendants  with 
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the  bill  of  exceptions.**  Bank  v.  Harrison,  68  Ga.  463.  It  may 
further  be  observed  that  since  that  act  went  into  effect  the  practice 
which  formerly  prevailed  as  to  allowing  writs  of  error  to  be  amended 
by  the  record  so  that  proper  parties  plaintiff  might  be  added  has 
also  been  consistently  adhered  to  and  applied  in  a  number  of 
instances.  See  Swatts  v  Spence,  68  Ga.  496,  499;  Sharp  v.  Findley, 
71  Ga.  655;  Epping  v,  Aiken,  Id.  682;  Fouche  v.  Harison,  78  Ga. 
359,  407,  3  S.  E.  Rep.  330;  Culver  v,  Mullally,  94  Ga.  644,  21  S.  E. 
Rep.  895;  Isbell  v.  Blanchard,  94  Ga.  678,  21  S.  E.  Rep.  720;  Steele 
Lumber  Co.  v,  Laurens  Lumber  Co.,  98  Ga.  329,  24  S.  E.  Rep.  755; 
Swift  V.  Thomas,  loi  Ga.  89,  28  S.  E.  Rep.  618;  Bennett  v.  Trust 
Co.,  106  Ga.  578,  32  S.  E.  Rep.  625.  Many  cases  have,  indeed, 
been  dismissed  for  want  of  necessary  parties.  Allen  v.  Cravens,  68 
Oa.  554;  Craig  v.  Webb,  70  Ga.  188;  Knox  v.  McCalla,  Id.  725; 
Cameron  v.  Sheppard,  71  Ga.  781;  Baker  v.  Thompson,  78  Ga.  742, 
4  S.  E.  Rep.  107;  Anderson  v.  Faw,  79  Ga.  558,  4  S.  E.  Rep.  920; 
Crosthwait  v.  James,  95  Ga.  570,  20  S.  E.  Rep.  494;  Davis  v. 
Peel,  97  Ga.  342,  22  S.  E.  Rep.  525;  Hunter  v.  Wakefield,  97  Ga. 
543,  ^5  S.  E.  Rep.  347;  Capers  v.  Kirkpatrick,  98  Ga.  260,  25 
S.  E.  Rep.  438;  Inman  v.  Estcs,  104  Ga.  645,  30  S.  E.  Rep.  800; 
Stroup  V.  Pruden,  104  Ga.  721,  30  S.  E.  Rep.  948;  White  v,  Bleckley, 
105  Ga.  173,  31  S.  E.  Rep.  147;  McConnell  v.  West,  105  Ga.  468, 
30  S.  E.  Rep.  654;  United  States  Leather  Co.  v.  First  Nat.  Bank, 
107  Ga.  263,  33  S.  E.  Rep.  31;  Papworth  v,  Ryman,  108  Ga.  780, 
33  S.  E.  Rep.  665;  Tiner  v.  Carter  (Ga.)  34  S.  E.  Rep.  567;  McCain 
V.  Sutlive,  Id.  1013.  But  in  none  of  these  cases  could  the  fatal 
omission  to  include  in  the  writ  of  error  all  necessary  parties  defend- 
ant thereto  be  cured  by  amendment;  for,  in  view  of  the  doctrine 
laid  down  in  Price  v,  Lathrop,  supra^  one  suing  out  a  bill  of  excep- 
tions cannot  properly  join  with  him  as  a  plaintiff  in  error  another 
litigant  who  was  on  the  opposite  side  of  the  controversy  in  the 
court  below,  and  the  act  of  1881  in  terms  declares  that  the  provision 
therein  made  that  no  dismissal  shall  result  merely  "  because  the  bill 
of  exceptions  sets  forth  the  parties  differently  from  the  record  "  is 
applicable  only  in  the  event  all  necessary  parties  defendant  have 
been  duly  served.  Of  course,  no  case  will  be  dismissed  for  want  of 
service  when  the  parties  entitled  thereto  voluntarily  appear  before 
this  court,  either  in  person  or  by  attorney,  and  consent  that  the  case 
may  be  heard.  Civ.  Code,  sec.  5547,  par.  3;  Craig  v.  Webb,  70  Ga. 
188.  And  reasonable  time  and  opportunity  will  be  afforded  a  plain- 
tiff in  error  in  order  that  he  may,  if  possible,  procure  such  consent 
during  the  term  to  which  the  writ  of  error  is  made  returnable. 
McCain  v,  Sutlive,  cited  immediately  above.    It  is,  however,  obvious 
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that,  while  there  is  no  obstacle  in  the  way  of  amending  a  bill  of 
exceptions  by  the  record  so  as  to  include  therein  the  name  of 
additional  parties  defendant,  this  will  avail  nothing  in  the  absence 
of  a  waiver  on  their  part  of  due  service,  as  any  service  upon  them 
thereafter  effected  would  come  too  late.  Cameron  v.  Sheppard,  71 
Ga.  781 ;  Papworth  v,  Ryman,  108  Ga.  780,  33  S.  E.  Rep.  665,  and 
cases  cited.  It  is  also  proper  to  call  attention  to  the  fact  that  the 
right  to  introduce  by  amendment  even  necessary  parties  plaintiff  is 
limited  to  those  litigants  only  who  are  entitled  to  sue  out  a  writ  of 
error,  and  cannot  be  exercised  for  the  benefit  of  others  by  one  not 
himself  injuriously  affected  by  the  judgment  excepted  to.  Railroad 
Co.  V.  Craig,  59  Ga.  185;  Healey  v.  Scofield,  60  Ga.  451;  Railroad 
Co.  V.  Craig,  62  Ga.  362;  Swift  v,  Thomas,  loi  Ga.  89,  28  S.  E. 
Rep.  618. 

In  view  of  the  practice  outlined  above,  it  is  clear  that,  as  the  rail- 
way and  electric  company  was  not  a  co-party  with  Mrs.  Griffith  in 
the  court  below,  it  did  not  belong  on  that  side  of  the  case  which  she 
occupied  before  this  court.  Certainly,  it  was  not  incumbent  upon 
the  telegraph  company,  if  it  desired  to  bring  here  for  reviey  the 
judgment  overruling  its  separate  demurrer,  to  make  the  railway  and 
electric  company  a  party  defendant  to  the  bill  of  exceptions.  Jones 
V.  Hurst,  91  Ga.  338,  17  S.  E.  Rep.  635,  citing  previous  decisions 
of  this  court.  But  counsel  for  Mrs.  Griffith  contended  that  a  new  trial 
could  not  legally  be  granted  as  to  one  only  of  the  joint  defendants 
below,  and  accordingly  argued  that,  as  the  railway  and  electric  com- 
pany was  not  made  a  party  to  the  motion  therefor,  or  to  the  present 
writ  of  error,  the  case  should  be  dismissed.  This  position  is  not 
altogether  logical.  If  that  company  was,  as  insisted,  an  indispensa- 
ble party  to  the  motion,  it  would  simply  follow,  as  a  result  of  not 
making  it  a  party,  that  the  telegraph  company  could  not,  in  its  bill 
of  exceptions,  justly  complain  .that  the  trial  judge  committed  error 
in  refusing  to  grant  a  new  trial  which  could  not  lawfully  take  place^ 
and  would  have  to  depend  alone  upon  its  assignment  of  error  touch- 
ing the  overruling  of  its  demurrer.  That  is  to  say,  the  mere  fact 
that  there  might  be  no  merit  in  one  of  its  complaints  would  not 
justify  a  dismissal  of  its  bill  of  exceptions,  if  it  presented  another 
question  properly  raised,  which  could  and  should  be  passed  upon. 
We  are,  however,  by  no  means  prepared  to  agree  with  counsel  as  to 
the  correctness  of  the  premise  upon  which  they  based  their  argu- 
ment. Although  the  action  brought  by  Mrs.  Griffith  was  against 
both  companies  as  joint  tort  feasors,  her  right  to  recover  in  the 
case  did  not  depend  upon  her  ability  to  show  that  both  were  liable 
to  respond  in  damages.     She  might,  before  trial,  have  voluntarily 
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dismissed  her  action  as  to  one,  and  proceeded  against  the  other- 
alone.  City  of  Atlanta  v.  Anderson,  90  Ga.  481,  16  S.  £.  Rep.  209. 
Or  at  any  time  before  verdict  she  might,  if  unable  to  prove  that  both 
were  liable,  have  disclaimed  a  right  to  recover  as  to  one,  and  insisted 
upon  a  verdict  against  its  co-defendant.  Baker  v.  Thompson,  89 
Ga.  487,  15  S.  £.  Rep.  644.  And  a  verdict  such  as  was  actually 
rendered,  releasing  one  of  the  companies,  but  finding  the  other  lia- 
ble, could  lawfully  be  returned.  Austin  v.  Appling,  88  Ga.  55,  59, 
13  S.  E.  Rep.  955,  and  cases  cited.  True,  if  Mrs.  Griffith  had 
wished  to  iile  a  motion  for  a  new  trial  with  a  view  to  obtaining 
another  hearing  as  to  the  liability  of  the  railway  and  electric  com- 
pany, which  was  released  by  the  verdict  of  the  jury,  it  would  have 
been  necessary  for  her  to  make  the  telegraph  company  a  party 
respondent.  This  is  so  for  the  reason  pointed  out  in  Hunter  v. 
Wakefield,  97  Ga.  543,  545,  25  S.  E.  Rep.  347,  348,  viz. :  If,  in  an 
action  like  the  case  at  bar,  "  brought  against  several  defendants, 
the  plaintifiF  recovers  at  all,  the  damages  awarded  must  be  for  the 
same  amount  as  to  all  of  the  defendants  found  liable;'*  and,  there- 
fore, where  a  verdict  has  been  found  "  against  some  only  of  several 
joint  defendants,  and  the  plaintiff  moves  for  a  new  trial  against 
those  of  the  defendants  as  to  whom  he  failed  to  recover,  if  his 
motion  is  granted  at  all,  the  verdict  in  his  favor  against  those  of  the 
defendants  who  were  found  liable  must  necessarily  be  set  aside,  for, 
unless  this  be  done,  there  might,  upon  a  subsequent  trial,  be  a  find- 
ing for  the  plaintiff  for  a  sum  totally  different  from  that  already 
foand,  and  thus  there  would  result  a  recovery  in  one  amount  against 
some  of  the  defendants  and  a  recovery  in  quite  a  different  amount 
as  against  others  of  them."  The  plaintiff  would,  however,  have  as 
much  right  after  verdict  as  he  had  before  or  pending  the  trial  to 
abandon  his  case  as  to  some  of  the  defendants;  and,  this  being  so, 
it  is  evident  that,  if  he  elected  to  stand  upon  his  partial  victory, 
there  would  be  no  necessity,  in  the  event  the  defendants  found  liable 
desired  to  move  for  a  hew  trial,  for  them  to  join  in  their  motion 
sach  of  the  defendants  as  were  by  the  jury  absolved  from  liability, 
and  as  against  whom  the  plaintiff,  by  failing  to  move  for  a  new  trial, 
had  voluntarily  chosen  not  to  further  press  his  action.  Obviously, 
where  the  only  logical  result  of  a  trial  was  to  release  one  of  several 
defendants  sued  as  joint  tort  feasors,  a  new  trial  may  properly  be 
granted  at  the  instance  of  those  against  whom  a  recovery  was  had, 
without  disturbing  the  righteous  finding  of  the  jury  as  to  the  one 
whom  they  discharged.  Railroad  Co.  v.  McConnell,  87  Ga.  756,  13 
S.  E.  Rep.  828.  This  fully  disposes  of  the  motion  to  dismiss. 
It  remains  only  to  briefly  notice  a  point  raised  by  the  railway  and 
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electric  company,   which  appeared   before  this  court  through  its 
attorney,  and  strenuously  resisted  being  made  a  party  to  the  case  on 
the  ground  that  it  was  in  no  wise  interested  in  the  outcome  of  the 
controversy  here  presented.     In  this  connection  counsel  confidently 
made  the  assertion  that  his  client  was  not  even  a  proper,  much  less 
a  necessary,  plaintiff  in  error.     We  did  not  at  the  time,  nor  do  we 
now,  concur  in  this  view.     Under  the  facts  disclosed  by  the  record, 
it  is,  indeed,  manifest  that  the  railway  and  electric  company  had 
itself  no  right  to  sue  out  the  writ  of  error.     Collier  v,  Hyatt  (Ga.) 
7  Am.  Neg.  Rep.  415,  35  S.  E.  Rep.  271;  Braswell  v.  Mortgage  Co., 
Id.  322.     But,  as  the  bill  of  exceptions  was  filed  by  a  party  entitled 
to  except  to  the  rulings  therein  complained  of,  it  by  no  means  fol- 
lows that  the  company  just  mentioned  was  not  at  least  a  proper 
party  plaintiff.     As  has  been  seen,  the  rule  of  force  prior  to  the 
passage  of  the  act  of  1881  was  that  all  parties  to  the  record  below 
were  not  only  proper,  but  necessary,   parties  to  a  writ  of  error. 
That  act,  in  providing  against  the  dismissal  in  this  court  of  bills  of 
exceptions  for  want  of  necessary  parties,  went  no  further  than  to 
declare  that,  in  determining  who  really  were  indispensable  parties 
thereto,  "  no  party  shall  be  considered  as  interested  in  the  litigation 
in  the  Supreme  Court  who  will  not  be  affected  by  the  judgment  to 
be  rendered  in  that  particular  case,  such  as  *'  mere  stakeholders  and 
others,  purely  nominal   parties  to  the  controversy  in   the  court 
below.     It  cannot,  therefore,  be  said  that  any  formal  party  to  the 
record  in  the  trial  court  is  not  still  to  be  regarded  a  proper  party 
to  a  bill  of  exceptions,  irrespective  of  the  question  whether  he  be  an 
essential  party  thereto  or  not.     Counsel  based  his  argument  upon 
the  proposition  that  his  client  had  been  absolved  from  liability  by 
the  jury,  whose  finding  was  binding  and  conclusive,  the  same  never 
having  been  set  aside;  but  the  record  before  us,  by  which  alone 
we  are  to  be  governed,  is  silent  as  to  whether  or  not  any  steps  have 
been  taken  by  Mrs.  Griffith  to  further  press  her  action  as  against 
the  railway  and  electric  company  in  the  event  another  trial  should 
result  from  the  judgment  rendered  by  this  court  in  the  present  case. 
Accordingly,  we  undertake  merely  to  say  that  company  was  a  proper, 
though  perhaps  not  indispensable,  party  plaintiff.    The  order  passed, 
whereby  it  was  introduced  as  a  party,  satisfied  the  demands  of  the 
telegraph  company,  fully  met  and  overcame  the  motion  to  dismiss 
urged  by  Mrs.  Grifiith,  and  inflicted  no  hardship  upon  the  railway 
and  electric  company;  for,  if  it  really  has  no  further  interest  in  the 
litigation,  its  rights  in  the  premises  cannot  possibly  be  injuriously 
affected  by  the  judgment  which  we  render.    This  being  so,  reflection 
confirms  us  in  the  belief  that  this  order  was  not  improvidently 
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granted,  but  that  it  provided  quite  a  satisfactory  solution  of  the 
whole  difficulty  presented. 

2.  The  case  made  by  the  petition  filed  by  Mrs.  Griffith  was,  in 
brief,  as  follows:  The  telegraph  company  maintains  in  the  city  of 
Augusta  and  the  village  of  Summerville  a  system  of  poles  and  wires 
extending  through  various  streets  upon  which  the  railway  and 
electric  company  has  likewise  erected  a  similar  system  of  poles  and 
wires  used  in  connection  with  its  business.  At  some  places  the  wires 
of  the  telegraph  company,  which  are  strung  on  poles  which  are 
higher  than  those  used  by  the  other  company,  cross  the  wires  of  that 
company,  while  at  other  points  the  wires  connected  with  the  two 
systems  run  parallel  with  each  other  on  the  same  streets.  The 
wires  of  the  railway  and  electric  company  are  heavily  charged  with 
currents  of  electricity  "  sufficiently  powerful  to  do  great  bodily 
harm.'*  On  or  about  the  2d  day  of  December,  1896,  there  was  a 
fall  of  sleet  and  snow,  and  "the  wires  belonging  to  and  controlled 
by  the  said  defendants  were  each  and  all  heavily  weighted  by  said 
snow  and  sleet.  *'  As  a  result  "thereof,  the  wires  of  the  said  defend- 
ants came  in  contact  with  each  other  at  sundry  points  and  places  in 
the  city  of  Augusta  and  in  the  village  of  Summerville,"  and  "  by 
reason  of  such  contact  the  powerful  currents  in  the  wires  of  the 
Augusta  Railway  &  Electric  Company  were  conducted  to  and  into 
the  wires  belonging  to  and  controlled  by  the  Western  Union  Tele- 
graph Company,"  of  which  fact  "  both  of  the  defendants  had  knowl- 
edge." Because  of  "  said  contact,  the  wires  of  the  Western  Union 
Telegraph  Company  became  dangerous  to  persons  and  property 
touching  or  being  touched  by  the  same,  [and]  both  of  said  defend- 
ants had  knowledge  of  said  danger."  The  wires  of  the  two  com- 
panies were  thus  in  contaact  "at  aiid  near  the  intersection  of  Walton 
Way  and  Telfair  street  in  the  village  of  Summerville,  and  at  divers 
other  places  in  said  village  and  city,"  and  this  was  known  by  both 
companies.  On  the  date  above  mentioned  a  rotten  and  unsound  pole 
belonging  to  the  telegraph  company,  situated  "  in  the  yard  of  the 
Bonair  Hotel,"  broke,  and  fell  across  a  roadway  leading  to  that 
hotel,  carrying  with  it  the  wires  which  had  been  strung  upon  it. 
"  Said  pole  was  negligently  allowed  to  remain  upon  the  ground  with 
the  wires  upon  and  across  said  roadway  for  a  long  space  of  time,  to 
wit,  thirteen  days,"  notwithstanding  "  the  said  defendants,  and  each 
of  them,  had  notice  of  the  fact  that  said  pole  had  fallen,  and  that 
said  wires  were  across  said  roadway,"  and  although  both  "knew 
that  the  said  wires  so  as  aforesaid  upon  the  ground  were  dangerous, 
and  likely  to  produce  injury  to  any  person  or  thing  passing  along 
said  roadway."  On  the  15th  day  of  December  "petitioner  had 
Vol.  VIII  — 14 
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occasion  to  visit  the  Bonair  Hotel  on  business,"  and  was  driven 
thither  in  a*  vehicle  through  the  Walton  Way  entrance  to  that  hotel. 
Neither  she  nor  the  driver  knew  of  the  dangerous  condition  of  the 
wires  across  the  roadway  leading  to  the  Telfair  street  entrance,  and 
in  attempting  to  return  by  that  route  one  of  the  horses  drawing  the 
vehicle  in  which  she  was  riding  stepped  upon  one  of  the  wires,  and 
received  a  violent  shock,  which  threw  it  to  the  ground.  In  falling, 
the  horse  turned  or  tilted  the  vehicle  to  such  an  extent  that  petitioner, 
who  was  greatly  alarmed,  and  was  trying  to  alight,  either  fell  or  was 
thrown  to  the  ground.  She  not  only  sustained  serious  injuries  by 
reason  of  this  fall,  but  also  "  received  a  violent  burn  from  the 
electric  current"  with  which  the  wires  upon  the  ground  were 
charged.     In  addition  to  other  items  of  damage  specifically  alleged, 

she  was  "  forced  to  incur  an  expense  of  % for  medical  attention 

and  nursing."  One  of  the  defendants  in  the  court  below,  the 
telegraph  company,  met  the  plaintiff's  petition  with  a  general 
demurrer,  and  also  demurred  specially  thereto  on  the  ground  that 
there  was  a  misjoinder  of  parties  defendant  therein.  We  now  rule 
specifically,  as  was  practically  decided  when  the  case  was  here  at 
the  March  term,  1898  (104  Ga.  62,  30  S.  E.  Rep.  420),  that  the 
plaintiff  set  forth  in  her  petition  a  cause  of  action,  and  properly 
joined  therein  as  joint  tort  feasors  the  two  corporations  through 
whose  alleged  negligence  she  was  injured  (i). 

By  special  demurrer  the  telegraph  company  called  upon  Mrs. 
Griffith  to  allege  with  more  particularity  at  what  points  its  wires  ran 
parallel  with,  and  at  what  points  they  crossed  over,  those  of  the 
railway  and  electric  company.  We  have  no  hesitation  in  holding 
that  in  the  respects  indicated  the  petition  was  even  more  specific  in 
its  allegations  than  was  necessary.  There  was  no  averment  that 
either  of  the  defendants  was  negligent  in  that  it  in:^)roperly  con- 
structed its  system  of  wires  and  poles,  and  the  sole  purpose  of  the 
pleader  evidently  was  to  bring  out  the  fact,  by  way  of  inducement 
merely,  that  the  two  systems  were  in  close  proximity  one  with  the 
other  at  different  points  in  the  city  and  village.  It  was,  however, 
the  right  of  the  telegraph  company  to  demand,  as  it  did  in  its  special 
demurrer,  that  it  be  put  upon  notice  as  to  where  were  the  "divers  other 
places  in  said  village  and  city,"  besides  that  at  the  intersection  of 

1.  Horse  injured  by  contact  with  wire  plaintiff   was  driving  at    the  rate    of 

in   street,  —  In    HovEY    v,    Michigan  twelvemilesanhour  when  the  accident 

Telephone  Co.  (Michigan^  September^  happened.     On  the  trial  there  was   a 

iQoo)^  83  N.  W.   Rcip.  600,  plaintiff's  judgment  for  plaintiff  for  $125,  which» 

horse  was  injured  by  running  into  one  on  appeal  by  defendant,  was  affirmed, 

of    defendant's    wires   which  sagged  The   question   of    contributory   negli- 

near  the    ground.    It   appeared  that  gence  was  properly  left  to  the  jury. 
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Walton  Way  and  Telfair  street,  at  which  the  plaintiff  expected  to 
prove  that  the  company  had  negligently  allowed  its  wires  to  remain 
in  contact  with  those  of  the  railway  and  electric  company.  Under 
the  circumstances  alleged,  it  was  a  distinct  and  unpardonable  act  of 
negligence  to  permit  the  dangerous  agency  to  continue  at  each  of 
the  "divers  other  places"  referred  to;  and  under  this  loose  and 
flexible  allegation  the  plaintiff  would  be  entitled,  if  not  called  upon 
to  amend  her  pleadings  in  this  particular,  to  introduce  evidence 
concerning  a  contact  at  any  point  within  the  limits  of  the  city  of 
Augusta  or  those  of  the  village  of  Summerville.  This  was 
altogether  too  much  latitude,  and  gave  the  plaintiff  an  opportunity 
to  place  the  telegraph  company  at  a  great  disadvantage  in  endeavor- 
ing to  make  out  its  defense.  If  the  plaintiff  really  knew,  as  she 
.undertook  to  aver  in  her  petition,  that  there  were  **  divers  other 
places  "  where  the  wires  of  the  two  companies  were  in  contact,  it 
would  have  been  easy  enough  for  her  to  comply  with  the  reasonable 
demand  made  upon  her  to  state  specifically  where  such  places  were. 
If  she  did  not,  as  matter  of  fact,  know  of  or  expect  to  prove  a  con- 
tact at  a  point  other  than  the  intersection  of  the  two  streets  men- 
tioned by  name,  she  would  have  amended  her  petition  by  striking 
therefrom  all  reference  to  such  **  divers  other  places,'*  for  she  had 
no  right  to  expect  to  be  allowed  to  go  to  trial  in  the  hope  of  being 
able  to  prove  by  mere  chance  something  which  she  was  unable  even 
to  allege  with  any  degree  of  certainty  and  particularity.  Section 
5048  of  the  Civil  Code  expressly  declares  that:  *'  Special  defects  or 
omissions  in  the  petition  may  always  be  taken  advantage  of  by 
demurrer,  and  unless  cured  by  amendment,  the  petition  shall  be  dis- 
missed." The  petition  under  consideration  was  not  free  from 
"  defects  and  omissions  "  calling  for  the  prescribed  remedy.  Indeed, 
the  plaintiff's  disregard  of  the  positive  requirements  of  the  law  as 
to  good  pleading  is  so  palpable  as  to  suggest,  by  way  of  analogy,  a 
violation  of  that  provision  of  our  piscatory  laws  now  embodied  in 
section  585  of  the  Penal  Code,  to  the  effect  that,  while  a  sportsman 
is  at  liberty  to  angle  with  hook  and  line,  he  cannot  lawfully  go  after 
his  intended  victims  with  a  drag-net.  In  a  brief  filed  by  her  counsel, 
the  case  of  Kraatz  v.  Light  Co.,  82  Mich.  457,  46  N.  W.  Rep.  787, 
is  cited  and  relied  on  in  support  of  the  contention  that  ''  it  is  not 
necessary  to  prove  the  point  of  contact;  it  is  impossible  to  have  a 
tracing  or  chasing  of  lightning."  There  the  evidence  disclosed  that 
Kraatz  received  a  shock  from  wires  which  "  should  have  been,  and 
were  supposed  to  be,  at  the  time  "  he  was  working  upon  an  electric 
lamp,  **  dead  wires,  or  wires  not  charged  with  electricity."  The 
wires  connected  with  a  different  circuit  were  then  charged  with 
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electricity,  and  there  was  positive  proof  that  **  there  were  crosses 
of  these  dead  and  live  wires  observed  on  the  very  day  of  the  injury 
to  plaintiff."  The  only  question  presented  for  decision  in  this  con- 
nection was  whether  the  jury  were  warranted  in  finding  that  the 
injury  resulted  from  one  of  these  contacts  shown  to  exist,  or  was 
the  result  of  negligence  on  the  part  of  some  employee  of  the  com- 
pany, or  the  act  of  a  stranger  in  turning  the  current  upon  the  wires 
of  the  circuit  upon  which  the  plaintiff  was  engaged  at  work.  The 
court  stated  its  conclusion  to  be  that  the  most  plausible  theory  pre- 
sented by  the  evidence  was  that  there  was  a  **  transfer  of  electricity 
from  some  live  wire  on*'  one  of  the  circuits  "to  some  dead  wire 
on  "  the  other  circuit  **  at  some  of  the  ctosses  of  these  wires,"  and 
that  the  verdict  ought  to  stand,  notwithstanding  the  plaintiff  did 
not  prove  with  mathematical  certainty  at  what  precise  spot  such 
transfer  took  place.  No  question  was  presented  or  passed  upon 
concerning  the  legal  sufficiency  of  the  plaintiff's  pleadings  in  this 
respect.  The  telegraph  company  also  sought  to  compel  Mrs. 
Griffith  to  set  forth  the  manner  in  which  notice  was  brought  home 
to  it  that  its  wires  were  in  contact  with  those  of  the  other  defend- 
ant. We  think  her  allegation  that  both  of  the  defendant  companies 
had  knowledge  of  the  facts  stated  in  regard  to  this  matter  was  amply 
sufficient  in  point  of  detail.  An  individual  would  certainly  not  be 
entitled  to  call  upon  the  plaintiff  to  exhibit  to  him,  in  advance  of 
the  trial,  the  particular  evidence  by  which  she  expected  to  show 
such  knowledge  on  his  part.  A  corporation  stands  upon  no  better 
footing;  for,  theoretically  at  least,  it  has  an  equally  good  oppor- 
tunity to  know  whether  it  did  or  did  not  know  facts  alleged  to  have 
come  within  its  knowledge,  and  therefore  is  prepared  to  meet  such 
allegation  with  all  the  evidence  at  its  command. 

3.  Two  distinct  points  of  objection  were  raised  by  the  telegraph 
company  to  the  allegation  contained  in  the  plaintiff's  petition  con- 
cerning the  expense  incurred  by  her  for  medical  attention  and  nurs- 
ing. One  of  these  objections  is  presented  by  a  speaking  demurrer, 
wherein  the  company  advances  the  argument  that,  as  it  appears 
"  that  Mrs.  Griffith  is  a  married  woman,  and  it  does  not  appear  but 
what  her  husband  is  living,"  she  cannot  recover  such  expenses,  as 
the  same  should  have  been  borne  by  him.  We  will  dismiss  this  point 
with  the  suggestion  that  it  should  have  been  raised  in  the  com- 
pany's answer  as  matter  of  defense.  Had  the  demurrer  specifically 
called  upon  Mrs.  Griffith  to  state  whether  or  not  she  had  a  living 
husband,  an  altogether  different  question  would  be  presented.  The 
other  objection  should  have  been  met  by  an  appropriate  amendment^ 
for  it  was  directed  against  and  clearly  pointed  out  the  omission  of 
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the  plaintiff  to  allege  the  amount  she  expended  for  medical  attention 
and  nursing.  It  is  possible  that  her  counsel  looked  upon  this  point 
as  too  trivial  to  require  serious  consideration,  and  would  regard  it 
a  great  hardship  were  we  to  reverse  the  judgment  simply  because  a 
proper  amendment  to  cure  this  defect  was  not  offered.  Yet  we  are 
by  no  means  prepared  to  say  we  would  be  justified,  in  yiew  of  the 
section  of  the  Civil  Code  last  above  cited,  in  holding  that,  were  this 
the  only  objection  to  the  petition  which  was  well  taken,  a  reversal 
of  the  judgment  overruling  the  demurrer  would  not  be  demanded. 
We  do  not  so  rule,  but  take  this  occasion  to  emphasize  the  fact  that 
the  salutary  rules  of  practice  which  require  good  pleading  have  not, 
as  yet,  been  altogether  abolished  in  this  state.  As  furnishing  an 
instance  of  what  anomalous  results  may  sometimes  flow  from  ignor- 
ing what  appear  to  be  purely  technical  objections  urged  against 
pleadings  which  are  defective  in  matter  of  form  merely,  we  refer  to 
the  case  of  Mayor,  etc.,  v.  Cameron  (Ga.)  36  S,  E.  Rep.  462,  recently 
decided.  The  demurrer  with  which  we  are  now  called  upon  to  deal 
ought  certainly  to  have  been  sustained. 

Judgment  reversed.     All  the  justices  concurring. 

LIABILITY  FOR  PERSONAL  INJURIES  CAUSED  BY  ELECTRIC  WIRES. 

In  connection  with  the  preceding  case  reported  (Western  Union  Telegraph 
Co.  V.  Griffith),  page  200,  ante^  the  following  list  of  cases  will  be  of  interest  con- 
cerning actions  arising  out  of  personal  injuries  sustained  by  contact  with  elec- 
tric wires,  and  the  liability  for  injuries  caused  by  broken  or  low-hanging  wires 
in  highway,  injuries  to  persoa^  repairing  roofs  of  houses,  and  linemen  injured 
in  stringing  wires. 

Lleense  to  string  wires  —  Degree  of  care  required — Liability. 

Persons  authorized  to  string  lines  of  wires  along  and  across  public  roads  are 
bound  to  use  diligence  to  place  and  keep  them  where  they  will  not  obstruct  the 
ordinary  uses  of  the  highway  or  cause  injuries  to  persons  traveling  upon  it. 
*  *  *  The  degree  of  care  required,  however,  is  commensurate  with  the  dan- 
ger, and  there  is  no  doubt  that  persons  maintaining  wires  suspended  above  the 
public  streets  are  held  strictly  accountable  for  any  negligence  by  reason  of 
which  any  injury  is  caused  to  travelers  and  vehicles  in  the  streets.  Keasbey  on 
Electric  Wires  (2d  ed.).  §  227.  (Citing  Ward  v.  All.  &  Pac.  Tel.  Co.,  71  N.  Y.  81; 
Allen  V,  All.  &  Pac.  Tel.  Co.,  21  Hun  (N.  Y.)  22;  Marshall  v,  Welwood,  38  N. 
J.  L.  339;  Cumberland  Telep.  Co.  v.  United  Electric  R'y  Co.,42  Fed.  Rep.  273.) 

Daty  to  keep  poles  and  wires  in  good  condition. 

Those  who  set  up  poles  and  wires  along  a  public  street  are  subject  to  the  duty 
to  use  due  care  that  no  injury  happen  by  reason  of  any  defect  in  their  construc- 
tion or  failure  to  keep  ihem  in  good  condition.  Keasbey  on  Electric  Wires 
(2d  ed.),  g  231. 

Dliistrations — Liability  for  injuries  caused  by  broken  or  low-hanging 
wires  in  highway. 

In  Dickey  v.  Maine  Telegraph  Co.,  46  Me.  483,  it  appeared  that  a  stage  coach 
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was  caught  by  a  low-hanging  wire  which  upsel  the  coach  and  plaintiflf  was 
injured.  Defendant  was  held  liable  on  the  ground  that  its  right  to  string  the 
wire  was  subject  to  the  condition  that  it  should  not  interfere  with  the  traveler's 
right  to  use  the  highway  free  of  obstruction.  See  also  former  decision  in  same 
case,  43  Me.  492. 

In  Thomas  «/.  Western  Union  Tel.  Co.,  100  Mass.  156,  where  plaintiff's  horses 
took  fright  by  the  upsetting  of  the  wagon  caused  by  defendant's  wire  catching 
in  the  axle  of  the  wagon,  the  question  of  negligence  of  the  plaintiff  was  left  to 
the  jury,  but  it  appears  to  have  been  conceded  that  a  telegraph  company  is 
liable  for  an  injury  to  a  traveler  caused  by  a  wire  having  fallen  from  one  of  its 
poles  and  lying  across  the  street  within  one  or  two  inches  of  the  ground. 

In  Penn.  Telephone  Co.  p.  Varnau,  5  Lane.  L.  R.  (Pa.)  74,  the  company  was 
held  liable  for  injuries  caused  by  a  sagging  wire,  and  the  charge  that  it  is  not 
necessary  in  order  to  show  negligence  in  allowing  a  wire  to  hang  too  low,  to 
prove  that  the  company  had  notice  of  the  obstruction  and  had  failed  to  remove 
it,  was  sustained  by  the  Supreme  Court,  15  Atl.  Rep.  624,  5  Lane.  L.  R.  401. 

In  Western  Union  Tel.  Co.  v.  Eyser,  2  Colo.  Terr.  141,  a  telegraph  company 
was  liable  for  gross  negligence  in  allowing  a  wire  to  hang  within  a  few  feet  of 
the  ground  while  people  were  passing,  without  signal  or  warning.  The  Supreme 
Court  of  the  United  States  held  that  the  court  was  not  justified  in  instructing 
the  jury  that  exemplary  damages  might  be  given,  as  compensatory  damages 
only  were  recoverable  by  plaintiff,    gi  U.  S.  495. 

In  Nichols  v.  City  of  Minneapolis,  33  Minn.  430,  an  action  against  the  city 
and  the  Erie  Teleg.  and  Telep.  Co.,  for  damages  for  personal  injuries  caused 
by  tripping  over  a  broken  wire  in  the  street,  both  defendants  were  liable.  In 
this  case  the  wires  had  been  broken  down  by  ice  caused  by  the  freezing  of  water 
thrown  upon  them  by  putting  out  a  fire,  and  the  telegraph  company  was  held 
liable  for  the  injuries  caused  thereby.  The  city  had  neglected  for  eight  days 
to  have  the  obstruction  removed,  and  was  liable  therefor. 

See  also  Brush  Electric  Lighting  Co.  v.  Kelley,  126  Ind.  220,  (person  walking 
on  sidewalk  tripping  over  an  electric-light  wire). 

In  Lloyd  v»  City  and  Suburban  R'y  Co.,  and  Read  v.  Same,  (Ga.  1900)  7  Am. 
Neg.  Rep.  591,  where  plaintiffs,  while  driving  along  a  street,  were  struck  and 
injured  by  a  wire  belonging  to  defendant  which  had  sagged  from  the  poles,  it 
was  held  that  under  the  facts  disclosed  by  the  evidence  it  was  error  to  grant  a 
nonsuit. 

In  Newark  Eleciric  Light  &  Power  Co.  v,  McGilvery,  (New  Jersey,  1898)  5 
Am.  Neg.  Rep.  187,  where  a  broken  electric  wire  in  highway  injured  person 
who  caused  the  break,  it  was  held  that  a  company  authorized  to  place  wires  in 
public  highways,  which  wires  it  uses  in  its  business  10  transmit  an  electric  cur- 
rent which  is  dangerous,  must  exercise  a  high  degree  of  care  to  prevent  injury 
to  any  person  using  the  highways  for  passage;  but  to  one  who,  with  others, 
breaks  down  such  wires,  and  so  exposes  them,  uninsulated  and  dangerous,  it 
owes  no  duty  except  to  refrain  from  wilful  acts  to  his  injury,  and  it  will  not  be 
responsible  for  an  injury  received  by  him  while  handling  the  wires  so  broken, 
because  it  maintained  or  renewed  the  current  passing  over  them. 

In  Filch  V.  Central  N.  Y.  Telep.  Co.,  42  App.  Div.  (N.  Y.)  321,  6  Am.  Neg. 
Rep.  629,  judgment  for  plaintiff  in  action  for  damages  sustained  by  plaintiff, 
caused  by  her  carriage  being  upset  by  coming  in  contact  with  one  of  defendant's 
telephone  wires,  was  reversed,  where  it  appeared  that  a  storm  had  uprooted  a 
tree  which  dragged  the  wire  from  its  pole,  but  held  it  above  the  street  so  that 
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it  was  not  dangerous;  that  it  subsequently  became  detached  resulting  in  acci- 
dent to  plaintiff;  and  that  defendant  was  unaware  of  the  condition  of  the  wire. 
Defendant  was  not  liable  as  it  could  not  reasonably  have  anticipated  such  an 
accident. 

In  Citizens*  Railway  Co.  v.  Gifford,  (Tex.  Civ.  App.,  1898)  5  Am.  Neg.  Rep. 
403,  action  for  injuries  to  a  boy  who  came  in  contact  with  a  charged  wire  lying 
in  the  street  and  that  belonged  to  the  railway  company,  judgment  for  plaintiff 
was  reversed  on  the  ground  of  erroneous  charge  of  the  trial  court  which  was 
"  that  it  was  the  duty  of  the  defendant  company  to  so  construct,  operate  and 
maintain  the  wires  with  which  they  operate  their  cars,  in  such  manner  and  with 
such  a  degree  of  care  and  skill  as  to  prevent  itijuries  resulting  to  persons  who 
may  come  in  contact  with  such  wires;  and  a  failure  upon  the  part  of  defendants 
or  its  servants  and  employees  to  so  construct  and  maintain  their  said  wires 
along  their  car  line  would  constitute  negligence." 

liability  of  municipal  corporations. 

In  Twist  V.  City  of  Rochester,  37  App,  Div.  (N.  Y.)  307,  5  Am.  Neg.  Rep.  403, 
it  appeared  that  a  patrol  wire  was  put  up  among  trees  where  it  was  liable  to 
become  detached  by  the  swaying  of  the  limbs,  without  sufficient  guards  to  protect 
it,  and  had  been  abandoned  and  permitted  to  fall  into  the  street  several  times  to 
the  knowledge  of  the  city.  On  the  night  of  the  accident  the  wire  broke  and  fell 
across  a  trolley  wire  but  did  not  reach  the  street.  Employees  of  the  street  car 
company  pulled  the  wire  down,  but  paused  for  a  moment  to  attend  to  their 
horses,  when  plaintiff's  intestate,  walking  along  the  street,  was  struck  in  the 
neck,  and  instantly  killed.  Held,  that  the  proximate  cause  of  the  death  was 
the  breaking  of  the  wire  in  the  first  instance,  and  the  city  was  liable. 

See  also  Graham  v.  City  of  Boston,  156  Mass.  75;  Bourget  v.  City  of  Cam- 
bridge, 156  Mass.  391. 

In  Mooney  v,  Luzerne  Borough,  186  Pa.  St.  161,  5  Am.  Neg.  Rep.  403,  it 
appeared  that  a  telephone  wire  that  had  been  over  a  street  for  fifteen  years 
without  accident,  but  had  not  been  used  for  several  months,  sagged  to  such  an 
extent  as  to  interfere  with  travel  and  was  cut  by  a  member  of  the  borough 
council  and  one  end  wrapped  around  a  post  within  easy  distance  of  pedestrians 
crossing  a  bridge,  with  the  end  resting  on  the  ground  or  in  the  water.  A  few 
months  afterwards  the  wire  came  in  contact  with  a  charged  electric-light  wire 
that  it  crossed  in  close  proximity,  and  plaintiff's  son,  while  crossing  the  bridge 
at  night,  came  in  contact  with  the  wire  and  was  killed.  Held^  that  the  case  was 
for  the  jury,  who  were  justified  in  finding  that  the  accident  was  the  natural  and 
probable  consequence  of  the  manner  in  which  the  telephone  wire  was  fastened 
to  the  post. 

See  also  Nichols  v.  City  of  Indianapolis,  33  Minn.  430  (where  city  had  neg- 
lected to  remove  broken  wire  which  was  in  the  street  for  eight  days)^  City  of 
Kansas  City  v.  File,  (Kan.  1899)  5  Am.  Neg.  Rep.  402  (broken  wire  remaining 
in  street  for  three  weeks). 

Contributory  neglisrence. 

'*  If  a  party,  with  full  knowledge  of  the  existence  of  an  obstruction  or  defect 
in  a  highway  wilfully  or  recklessly  keeps  on,  and  involves  himself  in  a  danger 
which  he  had  no  reasonable  ground  to  believe  he  could  successfully  encounter 
he  acts  at  his  own  risk  and  must  take  the  consequences.  But  because  there  is 
an  obstacle  to  proceeding,  it  does  not  follow  that  it  is  not  consistent  with  reason* 
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able  care  to  attempt  to  proceed."     Hoar,  J.,  in  Thomas  %\  Western  Union  TcU 
Co.,  loo  Mass.  156. 

s.  P.  —  Penn.  Telep.  Co.  v.  Varnaa,  5  Lane.  L.  Rev.  (Pa.)  71,  401;  Williams 
V,  Louisiana  Light  &  Power  Co.,  43  La.  Ann.  295;  Cook  v,  Wilmington  City 
Electric  Co.,  (Del.)  32  All.  Rep.  643;  Erslew  v.  New  Orleans,  etc.,  R.  Co.,  49  La. 
Ann.  86:  Brush  Electric  Lighting  Co.  ^.  Kelley,  126  Ind.  220. 

In  Williams  v,  Louisiana  Light  &  Power  Co.,  43  La.  Ann.  295,  where  it 
appeared  that  a  driver  knew  that  an  electric  light  wire  was  hanging  low  but 
drove  under  it  in  an  emergency,  it  was  held  thai  the  rule  as  to  contributory  neg- 
ligence did  not  apply,  the  court  saying  "  Even  if  there  had  been  error  of  judg« 
ment  in  the  emergency  of  the  moment,  it  would  not  have  been  carelessness  or 
neglect;  had  the  plaintiff  freely  chosen  to  drive  under  the  low-swinging  wire, 
and  had  he  negligently  driven  the  tank  against  it,  the  principle  involved  would 
apply.  In  the  haste  of  the  moment  he  did  that  which  possibly  any  prudent  man 
would  have  done." 

In  Erslew  v.  New  Orleans,  etc.,  R.  Co.,  49  La.  Ann.  86,  where  plaintiff's 
intestate,  a  brakeman,  was  killed  on  the  top  of  a  freight  car  by  being  caught  by 
a  guy  wire  placed  over  the  track  of  a  steam  railroad,  the  electric  railway  com- 
pany was  guilty  of  negligence  in  so  placing  lis  guy  wires,  and  the  steam  rail- 
road was  liable  for  permitting  the  wires  to  remain  in  such  a  dangerous  position. 
The  deceased  was  not  guilty  of  contributory  negligence. 

See  also  Cook  v.  Wilmington  City  Electric  Co.,  (Del.)  32  Atl.  Rep.  643. 

In  Farmer  v,  Finlay  Street  R*y  Co.,  (Ohio,  1899)  6  Am.  Neg.  Rep.  177,  it  was 
held  that  although  one  driving  a  team  of  horses  upon  a  public  street  has  knowl- 
edge that  a  street-railway  company  has  negligently  removed  the  pavement  from 
its  tracks  and  conducting  wires,  he  is  not  to  be  charged  with  negligence  if  he 
drives  upon  the  exposed  track  and  wire,  not  voluntarily,  but  because  his  horses 
are  partially  beyond  his  control. 

Guy  wires  on  highway— Injury  to  persons  driving. 

In  Sheldon  v.  Western  Union  Teleg.  Co.,  51  Hun  (N.  Y.)  591,  defendant  was 
held  liable  where  plaintiff's  wagon  caught  in  a  guy  wire  which  was  placed  near 
the  road,  the  wire  being  hidden  by  leaves. 

In  Wilson  v.  Great  Southern  Telep.  &  Teleg.  Co.,  41  La.  Ann.  104,  the  defend- 
ant was  held  liable  for  an  injury  to  the  driver  of  a  fire  engine  caused  by  guy 
wires  stretched  across  the  road. 

In  Lundeen  v,  Livingston  Elect.  Light  Co.,  17  Mont.  32,  the  defendant  was 
liable  where  plaintiff  was  injured  by  a  guy  wire  attached  to  a  post  four  feet  high 
in  the  roadway,  even  where  the  accident  would  not  have  happened  but  for 
plaintiff's  horses  having  been  frightened. 

In  Chattanooga  Electric  R'y  Co.  -v.  Mingle,  (Tenn.,  1900)  7  Am.  Neg.  Rep.  461, 
the  plaintiff,  while  riding  a  bicycle  with  due  care  along  one  of  the  most  used 
public  streets  of  a  city,  suddenly  found  that  he  wa«  about  to  run  over  a  fallen 
guy  wire  of  the  electric  company,  and  in  endeavoring  to  avoid  it,  received  a 
serious  injury.  An  approaching  street  car  slipped  its  trolley,  struck  the  guy 
wire  and  broke  it,  and  it  fell  to  the  ground  immediately  in  front  of  plaintiff. 
Judgment  for  plaintiff  affirmed. 

Electric  shock  ft*om  guy  wire. 

In  Turton  v.  Powelton  Electric  Co.,  185  Pa.  St.  406,  5  Am.  Neg.  Rep.  403,  the 
case  was  for  the  jury  where  the  evidence  showed  that  plaintiff  received  an  elec- 
tric shock  from  a  guy  wire  running  from  a  pole  in  a  street  across  her  yard;  that 
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Dameroos  telegraph  and  other  wires  were  strung  upon  the  same  pole,  the  volt- 
age of  whkh  was  not  sufficient  to  cause  the  injury;  that  the  insulation  in  close 
proximity  to  the  guy  wire  was  worn  off  by  contact  with  it,  and  that  flames  and 
sparks  had  been  seen  at  this  point  for  months  before  the  accident. 

Horses  Mghtened  by  eleetrie  sparks. 

In  Trenton  Passenger  R'y  Co.  r.  Cooper,  and  Same  r.  Bennett,  (N.  J.,  1897)3 
Am.  Neg.  Rep.  55,  it  was  held  that  the  escape  of  electricity  from  a  street  rail- 
way, to  the  injury  of  a  horse  being  driven  on  a  public  street,  is  presumptive 
proof  of  negligence  in  the  operation  of  the  railway. 

But  in  Kepner  r.  Harrisburg  Traction  Co.,  183  Pa.  St.  24,  4  Am.  Neg.  Rep. 
77,  it  was  held  that  no  presumption  of  negligence  arises  against  a  street  railway 
company  from  the  mere  fact  thai  plaintiff's  horse  became  frightened  by  the 
breaking  of  a  trolley  wire,  and  plaintiff,  alarmed  by  the  noise  and  electric  flashes, 
jumped  or  was  thrown  from  his  wagon  and  was  injured,  when  neither  the  wire 
nor  sparks  emitted  touched  the  horse,  wagon  or  plaintiff. 

Removing  live  eleetrie  wires  ft*om  street. 

In  Leavenworth  Coal  Co.  v,  Ratchford,  (Ran.  App.,  1897)2  Am.  Neg.  Rep.  354, 
it  was  held  that  proof  that  a  live  electric  wire  belonging  to  an  electric-light 
plant  is  broken  and  lying  upon  the  premises  of  the  plaintiff,  in  such  a  condition 
as  to  endanger  the  property  of  plaintiff,  and  that  in  attempting  10  remove  same 
plaintiff  was  injured,  makes  k prima  facie  case  of  negligence  against  defendant, 
entitling  plaintiff  to  recover  for  such  damages. 

In  New  York  &  New  Jersey  Telephone  Co.  v,  Bennett,  (N.  J.,  1899)  5  Am.  Neg. 
Rep.  657,  plaintiff,  who  picked  up  a  wire  that  was  lying  in  the  public  highway 
and  was  injured  by  an  electric  current,  brought  suit  against  the  telephone  com. 
pany,  whose  wire  it  was,  and  against  the  trolley  company  whose  current,  il  was 
contended,  did  the  harm.  Held^  that  whether  the  lineman  of  the  telephone 
company  had  been  reasonably  diligent  in  discovering  the  fallen  wire,  and 
whether  the  failure  of  the  trolley  company  to  use  guard  wires  was  negligence 
by  which  plaintiff  was  injured,  were  questions  for  the  jury. 

See  also  Electric  Co.  v,  Nugent,  58  N.  J.  L.  658;  R*y  Co.  v,  Bennett,  60  N.  J. 
L.  219. 

In  Newark  Electric  Light  &  Power  Co.  v.  Ruddy,  (N.  J.,  1898)  5  Am.  Neg. 
Rep.  402,  an  action  for  damages  for  boy  injured  by  picking  up  broken  electric- 
. light  wire  from  sidewalk,  it  was  held  that  proof  that  an  electric-light  wire,  con- 
trolled by  a  private  corporation,  and  normally  suspended  upon  poles  along  a 
public  street,  was  trailing  broken  on  the  sidewalk,  affords  a  presumption  of  neg- 
ligence in  a  suit  against  such  corporation  by  a  person  injured  through  electric 
shock  by  contact  with  such  wire. 

See  also  R'y  Co.  v,  Bennett,  60  N.  J.  L.  219;  Clark  v.  R.  R.  Co.,  9  App.  Div. 
(N.  Y.)  51;  Framenthal  v.  Gas  Light  Co.,  67  Mo.  i;  Haynes  v.  Raleigh  Gas  Co.» 
114  N.  C.  203;  Texarkana  Gas  &  Electric  Light  Co.  v,  Orr,  59  Ark.  215. 

In  Dillon  v,  Allegheny  County  Light  Co.,  179  Pa.  St.  482,  i  Am.  Neg.  Rep 
174,  it  was  held  not  negligence  on  the  part  of  a  police  officer  who,  while  on 
duty,  seeing  a  broken  electric  wire  in  such  a  position  in  the  street  as  to  endan- 
ger the  lives  of  passers-by,  attempts  to  remove  it  with  his  mace,  although  he 
may  have  known  the  wire  was  a  live  one,  and  in  so  doing  receives  an  electric 
shock  causing  his  death. 

Id  Brush  Electric  Light  and  Power  Co.  v,  Lefevre  et  ux.  (Tex.  Civ.  App. 
XQOo)  55  S.  W.   596,  7  Am.  Neg.  Rep.  254,  it  appeared  that  plaintiff,  assisted  by^ 


220  American  Negligence  Reports. 

station  and  bad  the  electricity  shut  off;  that  he  then  returned  and  by  pushing^ 
the  handle  of  cut-out  box  on  the  pole  made  it  impossible  for  the  electricity  to 
reach  that  pole;  that  the  electricity  was  then  turned  on,  lighting  all  the  lamps 
on  the  circuit,  except  the  one  on  the  pole  in  question ;  that  the  plaintiff's  hus- 
band, a  night  patrolman,  not  knowing  of  the  trouble,  climbed  the  pole,  turned 
on  the  electricity  by  means  of  the  cut-out  box,  as  was  his  duty  when  he  found 
a  lamp  turned  off,  and  received  a  shock  which  caused  him  to  fall,  and  he  was 
killed,  it  was  proper  to  admit  evidence  that  after  the  accident  another  employee 
cut  the  wires  running  into  the  cut-out  box  and  joined  them  above  and  so  cut 
off  the  electricity  entirely  from  the  pole,  and  a  verdict  for  plaintiff  was  sus- 
tained. 
See  also  the  following  cases  relating  to  liability  for  injuries  to  employees: 
Colorado  Electric  Light  Co.  v.  Lubbers,  ii  Colo.  505;  Smart  v.  Louisiana 
Electric  Light  Co.,  47  La.  Ann.  86g;  Dixon  v,  Louisiana  Electric  Light  Co.,  47 
La.  Ann.  1147;  Kraatz  v.  Brush  Electric  Lighi  Co.,  82  Mich.  457;  Junior  v.  Mo. 
Elect.  Light  Co.,  127  Mo.  79;  Wray  v.  S.  W.  Elect.  Light  Co.,  68  Mo.  App.  380: 
Essex  County  Electric  Co.  v.  Kelly,  57  N.  J.  L.  100,  60  N.  J.  L.  306;  Piedmont 
Electric  Ilium.  Co.  v.  Patteson,  84  Va.  747;  Junior  v.  Mo.  Electric  Light  &  P. 
Co.,  127  Mo.  79;  Chicago  Edison  Co.  v.  Hudson,  66  111.  App.  639;  Myham  v. 
Louisiana  Electric  Light  Co.,  41  La.  Ann.  964;  W.  U.  Tel.  Co.  v.  McMuUen,  58 
N.  J.  L.  155:  Harroun  v.  Brush  Electric  Light  Co.,  12  App.  Div  126,  152  N.  Y. 
212,  I  Am.  Neg.  Rep.  484:  McAdam  v.  Central  R'y  and  Electric  Co.,  27  Conn. 
445;  Newark  Electric  Light,  etc.,  Co.  v.  Garden,  78  Fed.  Rep.  74;  Flynn  v,  Bos- 
ton Electric  Light  Co.,  (Mass.)  4  Am.  Neg.  Rep.  399;  Hector  v.  Boston  Electric 
Light  Co.,  (Mass.)  6  Am.  Neg.  Rep.  556;  McGilvery  v,  Newark  Electric  Light 
and  Power  Co.,  (N.  J.)  7  Am.  Neg.  Rep.  92;  Malay  v.  Mt.  Morris  Electric  Vght 
Co.,  (N.  Y.)  6  Am.  Neg.  Rep.  325;  O'Donnell  v.  Louisville  Electric  Light  Co., 
(Ky.)  7  Am.  Neg.  Rep.  253;  Brush  Electric  Light  &  Power  Co.  r.  Wells,  (Ga.)  7 
Am.  Neg.  Rep.  405. 

In  Brush  Electric  Light  &  Power  Co.  v.  Wells,  (Ga.,  1898)  4  Am.  Neg.  Rep. 
255,  an  action  against  the  electric-light  company  for  the  death  of  plaintiff's  hus- 
band, alleged  to  have  been  caused  by  receiving  an  electric  shock  while  repair- 
ing wires,  while  in  the  employment  of  said  company,  through  the  negligence 
of  defendant,  the  burden  of  establishing  'such  negligence  of  the  company  was 
held  to  be  on  the  plaintiff,  and  this  could  not  be  done  simply  by  showing  due 
care  on  his  part. 

Linemen  In  employ  of  one  company  Injured  by  wires  of  another 
company. 

In  Newark  Electric  Light  &  Power  Co.  v.  Garden,  Adm'r,  78  Fed.  Rep.  74, 
39  U.  S.  App.  416  (U.  S.  Circuit  Appeals,  New  Jersey)  the  liability  of  electric 
light  companies  for  injuries  from  electric  shock  to  workmen  in  the  employ  of 
other  companies,  is  discussed  by  Dallas,  J.  {Citing  Speicher  v.  N.  Y.  6l  N.  J. 
Teleph.  Co.,  59  N.  J.  L.  23,  39  All.  Rep.  361,  affirmed  in  41  Atl.  Rep.  1116). 

Assumption  of  risk. 

In  Chisholm  v.  New  England  Telephone  &  Telegraph  Co.,  (Mass.,  1900)  8  Am. 
Neg.  Rep.  82,  where  plaintiff's  intestate,  an  electric  lineman  in  defendant's 
employ,  while  working  under  charge  of  a  foreman,  was  killed  by  reason  of  his 
feet  coming  in  contact  with  live  electric  wires,  it  was  held  that  direction  of  ver- 
dict for  defendant  was  proper,  as  the  danger  of  an  imperfectly  insulated  wire 
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was  obvious,  and  the  deceased  assumed  the  risk  by  entering  upon  his  employ- 
ment. 

In  Newnom  v.  S.  VV.  Telegraph  &  Tel.  Co.,  (Tex.  Civ.  App.,  1898)47  S.  W. 
Rep.  669,  7  Am.  Neg.  Rep.  109  »,  it  was  held  that  a  person  ordered  by  his  fore- 
man to  pass  a  rope  under  electric  wires  and  who  understands  the  danger  of 
C3ming  in  contact  with  such  wires  assumes  the  risk  in  obeying  the  order. 

For  other  actions  relating  to  Accidents  Caused  by  Electric  Wires,  from  1897 
to  date,  see  vols.  1-8,  Am.  Neg.  Rep.,  and  the  current  numbers  of  that  series  of 


GARLAND  V.  SOUTHERN  RAILWAY  COMPANY. 

Supreme  Couri^  Georgia^  /''^y^  1^00. 


PASSENGER  INJURED  BY  SUDDEN  JERK  OF  TRAIN  —  COMPLAINT. 
•—Where  a  petition,  in  an  action  against  a  railway  company  for  personal 
injuries,  alleged,  in  substance,  that  the  plaintiff  was  a  passenger  upon  a 
freight  train  of  the  defendant;  that,  at  the  request  of  the  conductor,  he 
occupied  a  seat  in  the  upper  part  of  the  cab,  and  remained  there  until  the 
train  reached  the  outskirts  of  the  town  lo  which  he  was  going,  when,  the 
train  coming  to  a  full  stop,  which  the  plaintiff  thought  was  for  the  purpose 
of  allowing  him  to  get  off,  he,  in  order  to  get  his  effects  together,  prepara- 
tory to  leaving  the  train,  followed  the  conductor  to  the  lower  part  of  the 
cab,  where  the  conductor  left  him  standing,  saying  to  him,  "  Stay  here 
until  we  pull  up  to  the  depot,  and  you  can  then  get  out;  "  that  the  train 
then  moved  forward  rapidly,  and  plaintiff,  for  the  purpose  of  seeing  when 
he  reached  the  depot,  stood  by  a  window  of  the  cab,  holding  firmly  to  the 
window,  in  such  a  position  as  to  protect  himself  against  all  ordinary  and 
usual  jerks  and  jars  incident  to  a  freight  train;  that  while  he  was  in  this 
position  the  train,  by  reason  of  the  negligence  of  the  defendant's  employees 
in  charge  thereof,  was  suddenly,  and  without  warning,  stopped,  with  such 
a  tremendous,  unusual,  and  unnecessary  shock  as  to  jerk  plaintiff's  hands 
loose  from  the  window,  so  violently  wrenching  them  from  their  hold  upon 
the  window  as  to  tear  a  ring  and  the  flesh  from  one  of  his  fingers;  that  the 
shock  overturned  buckets  of  water  in  the  car,  moved  several  inches  an  iron 
stove,  which  was  fastened  to  the  floor,  and  threw  the  plaintiff  violently 
against  some  obstacle  in  the  car  and  to  the  floor,  rendering  ^im  for  a  time 
unconscious;  that  he  sustained  very  severe  injuries,  the  nature  and  extent 
of  which,  his  sufferings  therefrom,  his  earning  capacity  before,  and  for  a 
stated  period  after,  the  injury,  and  the  pecuniary  amount  of  his  damages, 
being  all  set  forth,  —  held,  that  the  petition  set  forth  a  cause  of  action,  and 
should  not  have  been  dismissed  upon  demurrer  (i). 
(Syllabus  by  the  Court.) 

I.  For  actions  relating  to  Persons  In-  alphabetical  order  of  states.      Subse- 

jured  on  Trains,  etc.,  see  vols.  9  and  quent  actions  are  reported  in  vols.  1-8, 

10  Am.  Neg.  Cas.,  where  the  same  are  Am  Neg  Rep.,  and  the  current  num- 

chronologically  grouped  from  the  earli-  bers  of  that  series  of  Reports. 
est  period  to  1897,  and  arranged  in 
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Error  from  Superior  Court,  Henry  County. 

Action  by  H.  J.  Garland  against  the  Southern  Railway  Company^ 
From  judgment  for  defendant,  plaintiff  brings  error.  Judgment 
reversed, 

Lloyd  Cleveland,  for  plaintiff  in  error. 

C.  E.  Battle,  for  defendant  in  error. 

Per  Curiasi.  —  Judgment  reversed. 

CITY  COUNCIL  OF  AUGUSTA  V.  OWENS. 

Supreme  Courts  Georgia^  J^fyy  1900, 


MUNICIPAL  CORPORATION  —  MASTER  AND  SERVANT  —  EMPLOYEE. 
INJURED  BY  FALLING  ROCK— VICE  PRINCIPAL  — FELLOW  SERV- 
ANT —  POWERS  OF  CITY  —  DAMAGES  —  INSTRUCTIONS.  —  i.  The 
petldofi  in  this  case  sets  forth  a  good  cause  of  action,  and  therefore  the 
court  did  not  err  in  overruling  the  general  demurrer  thereto. 

2.  There  was  no  merit  in  the  special  demurrer  based  upon  the  ground  that  the. 

petition  did  not  allege  where  the  quarry  was  located.  It  was  sufficient  in 
this  respect,  because  it  informed  the  defendant  of  the  time  of  the  injury 
that  occurred  at  this  quarry,  the  name  of  defendant's  superintendent  of  the 
work  there,  gave  a  general  description  of  the  quarry,  and  set  forth  such 
facts  and  circumstances  as  would  leave  no  room  for  uncertainty  or  doubt  in 
the  mind  of  the  owner,  who  was  the  defendant,  as  to  what  quarry  was 
referred  to  in  the  petition. 

3.  Where  a  municipal  corporation  is  engaged  in  operating  a  rock  quarry  which 

it  owns,  a  person  placed  there  by  its  authority  as  general  superintendent  of 
the  work,  with  power  to  direct  the  movements  of  its  laborers,  not  joining 
with  them  in  the  labor,  and  being  as  to  this  business  the  city's  sole  and  only 
representative,  is  the  vice  principal,  and  not  the  fellow  servant  of  the 
workmen  under  bis  charge;  and  this  is  so  whether  it  was  within  the  scope 
of  his  authoritv  to  engage  the  workmen  or  not  (i). 

4.  Though  the  immediate  cause  of  a  physical  injury  to  an  employee  may  be  the 

negligent  act  of  a  fellow  servant,  the  master  is  liable,  if  the  fellow  servant 
did  this  act  under  and  in  obedience  to  an  order  given  by  a  vice  principal  of 
the  employer,  if  the  giving  of  the  order  was  itself  an  act  of  negligence  as 
to  the  defendant  (2). 

5.  There  was  no  error  in  the  court  charging  the  jury:     "  It  was  the  duty  of  the 

defendant  to  furnish  a  reasonably  safe  place  for  this  man  fo  work.  It  was 
the  right  of  the  plaintiff  to  assume  that  the  place  was  safe  when  he  was 

X.  The  court  cited  Bain  v.  Machine  Co.,  92  Ga.  726;  Ellington  v.  Lumber 

Works,  75  Ga.  719;  Blackman  «/.  Elec-  Co.,  93  Ga.  57. 

trie  Co.,   102  Ga.  64;  Cooper  v,  Mul-  2.  Citing  R.  R.  Co.  v,  Phelps,  (Va.) 

lins,  30  Ga.   146;  Augusta  Factory  v.  19  S.  E.  Rep.  652;  Augusta  Factory  v. 

Barnes,  72  Ga.  227;  Krogz^.  R.  R.  Co.,  Barnes,  72  Ga.  227;  R.  R.  Co.  v.  De 

77   Ga.    2T4;    Cheeney    v.    Steamship  Bray,  71  Ga.  406;  Cheeney  v   Steam- 
ship Co.,  Q2  Ga.  726. 
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directed  to  go  to  it.*'  In  the  light  of  the  pleadings,  testimony,  and  the 
entire  charge  of  the  court,  the  language  quuted,  which  is,  abstractly  con- 
sidered, a  correct  statement  of  a  general  rule  of  law,  was  not  calculated  to 
mislead  the  jury. 

6.  A  request  to  charge  on  a  defense  not  set  up  by  the  answer,  either  by  affirma- 

tive statement,  or  by  denial  of  any  of  the  allegations  in  the  plaintiff's 
petition,  was  properly  refused.  There  being  an  agreed  statement  of  facts 
**  that  the  tract  of  land  on  which  this  accident  happened  formerly  belonged 
to  the  Augusta  Canal  Company;  that  the  right  to  quarry  was  conveyed  to 
the  city  council  of  Augusta,  under  the  provisions  of  the  act  of  1849,  and 
that  the  city  council  of  Augusta  has  police  jurisdiction  over  the  tract; 
*  *  *  that  this  tract  comes  within  the  provisions  of  the  act,'*  —  it  was 
not  ultra  vires  to  operate  the  quarry  for  the  purpose  of  obtaining  material 
to  repair  the  streets  or  a  canal  which  the  defendant  had  authority  to  own 
and  operate  (i). 

7.  The  testimony  in  the  present  case  showing  that  the  operation  by  defendant 

of  the  quarry  in  question  was  a  ministerial  act  on  its  part,  and  there  being 
no  evidence  to  indicate  that  the  work  in  which  the  city  was  engaged  was 
governmental  in  its  nature,  the  court  did  not  err  in  refusing  a  request  of 
defendant's  counsel  to  charge  the  jury  on  this  subject  (2). 

8.  A  person  whose  capacity  to  labor  has  been  permanently  diminished  by  physi- 

cal injury  wrongfully  inflicted  upon  him  by  another  can  recover  damages 
therefor,  notwithstanding  there  may  have  been  no  proof  as  10  what  such 
person's  earnings  were  before  or  after  the  injury.  Hence  there  was  no 
error,  in  the  light  of  the  pleadings  and  the  evidence  in  this  case,  for  the 
court  to  charge  the  jury  on  the  subject  of  the  right  of  plaintiff  to  recover 
for  his  decreased  capacity  to  work,  if  the  jury  found  from  (he  evidence  that 
the  injury  received  was  permanent  (3). 

9.  There  being  nothing  either  in  the  pleadings  or  the  evidence  which  gave  the 

jury  a  right  to  find  any  damages  growing  out  of  the  diminished  earnings  of 
plaintiff  for  his  labor  resulting  from  the  alleged  injury,  it  was  error  for  the 
court  to  charge  the  jury  to  inquire  whether  there  would  have  been  any 
increase  in  plaintiff's  earning  capacity  if  this  injury  had  not  occurred,  and 
to  say  how  much  that  was  affected  by  the  injury,  and  then  allow  what  they 
believed  would  compensate  him  for  that  loss  (4). 

10.  The  above  covers  all  the  questions  of  importance  made  by  the  present  rec- 
ord. While  there  are  several  other  grounds  in  the  motion  for  a  new  trial 
relating  to  requests  to  charge,  after  comparing  them  with  the  entire  charge 
of  the  court  actually  given,  they  are  not  of  sufficient  merit  to  require  notice. 
The  charge,  as  a  whole,  except  as  specified  in  the  ninth  headnote  above, 
was  full  and  fair,  and  covered  all  the  material  issues  between  the  parties. 
The  judgment  denying  a  new  trial  is  reversed  only  because  of  the  error 
therein  indicated. 

(Syllabus  by  the  Court) 

1.  Citing  the  Act  of  1849;  Acts  of    Fuller  v.  City  of  Atlanta,  66  Ga.  80; 
i845>   P-    138:    Acts    1853-54,   p.   254,     Grimes  t'.  Keene,  52  N.  H.  335. 
amending  the  Act  of  1849^  3.  Citing  Powell  v.  R.  R.  Co.,  77  Ga. 

2.  Citing  Polirical  Code  (Ga.),  g  748;    200. 
9.  City  of  Atlanta,  95  Ga.  129;        4.  Citing  Furr  v,  Eddleman,  80  Ga. 

661. 
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Error  from  City  Court  of  Richmond  County. 

Action  by  Benjamin  Owens  against  the  City  Council  of  Augusta. 
From  judgment  for  plaintiff,  defendant  brings  error.  Judgment 
reversed, 

Wm.  H.  Barrett,  for  plaintiff  in  error. 

J.  R.  Lamar  and  £.  B.  Baxter,  for  defendant  in  error. 

The  opinion  by  the  court  (per  Lewis,  J.),  states  the  case  as  fol- 
lows: Benjamin  Owens  instituted  in  the  City  Court  of  Richmond 
County  an  action  for  damages  against  the  City  Council  of  Augusta, 
substantially  making  by  his  petition  the  following  case:  Defendant 
in  May,  1897,  at  the  time  of  the  injuries  to  plaintiff  hereinafter 
mentioned,  owned  and  operated  a  certain  quarry,  from  which  it  was 
engaged  in  obtaining  rock  to  be  used  by  it  in  making  improvements 
on  its  streets,  in  keeping  the  same  in  proper  repair,  and  for  other 
like  corporate  purposes,  within  the  scope  of  its  duty  and  authority. 
It  had  in  its  employ  a  large  number  of  laborers,  who  were  engaged 
in  getting  out  rock  from  the  quarry  for  defendant's  use  as  aforesaid. 
On  said  date  plaintiff  was  engaged  as  one  of  said  laborers  in  defend- 
ant's employ.  This  work  at  defendant's  quarry  was  conducted 
under  the  superintendence,  supervision,  and  control  of  one  John 
Joy,  who  directed  the  same;  being  clothed  by  defendant  with  full 
power  and  authority,  as  its  representative  and  agent,  ovei*  the  actual 
conduct  of  the  work  at  said  quarry.  His  duties  were  those  of 
supervision,  direction,  and  control.  Petitioner  and  all  the  laborers 
and  employees  were,  while  engaged  in  said  work,  amenable  to  his 
orders  —  required  to  obey  them,  and  to  look  to  him,  as  their  superior, 
for  direction  in  said  work.  They  were  thus  subordinated  to  him,  as 
their  superior  or  principal.  He  had  authority  to  discharge  them  for 
cause.  I'his  quarry  at  the  time  mentioned  consisted  of  a  large, 
level  space  or  area,  at  the  back  of  which  rose,  almost  perpendicu- 
larly, to  the  height  of  eighty  or  ninety  feet,  a  wall  of  rock,  from 
which,  by  blasting,  drilling,  and  quarrying,  rock  was  obtained  for 
defendant's  use,  and  from  whose  face  the  rock,  when  loosened,  fell 
to  said  area,  whence  it  was  removed.  On  said  date  plaintiff  went 
to  his  work  as  usual  at  the  quarry,  and  during  the  early  portion  of 
the  morning  Joy  ordered  him,  with  two  other  laborers,  to  go  to  the 
foot  of  said  quarry,  the  base  of  said  wall  or  rock,  and  there  drill  a 
hole  pointed  out  by  said  Joy,  in  order  that  a  blast  might  be  placed 
therein,  which  work  was  in  the  usual  line  of  plaintiff's  employment 
at  the  quarry;  his  duty  being,  in  connection  with  drilling  said  hole, 
to  drive  the  drill  with  a  hammer.  One  of  the  other  two  laborers 
held  the  drill,  while  the  third  was  engaged  with  plaintiff  in  driving 
the  same.     While  being  thus  occupied  for  a  short  time,  and  when 
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in  the  act  of  striking  the  drill,  a  piece  of  rock,  falling  from  above, 
struck  him  upon  the  head,  inflicting  injuries  hereinafter  set  out. 
At  the  time  the  order  was  given  him  by  Joy,  the  said  Joy,  without 
warning  to  petitioner,  negligently  ordered  two  other  laborers  to  go 
to  a  point  on  the  face  of  the  quarry  wall  almost  directly  over  the 
spot  where  plaintiff  was  at  work  when  struck,  and  about  seventy-five 
feet  above  him,  and  there  to  quarry  out  some  rock  which  had  been 
loosened  by  a  blast.  One  of  said  laborers,  in  obedience  to  said 
orders,  after  reaching  the  place  designated  by  Joy,  in  ignorance  of 
petitioner's  position,  in  the  usual  and  ordinary  method,  did,  with  a 
crowbar,  loosen  and  move,  withouf  negligence,  from  its  place,  a 
large  piece  of  rock;  and  the  same  rolled  down  the  face  of  said  wall, 
and  in  its  course  broke  in  pieces,  one  of  which  struck  plaintiff  on 
the  head.  It  was  charged:  That  the  act. of  said  Joy  in  sending 
laborers  to  quarry  out  rock  almost  above  plaintiff's  head  was  gross 
negligence,  was  in  reckless  disregard  of  the  safety  of  plaintiff  and 
those  working  with  him,  and  was  a  violation  of  the  duty  which  Joy 
owed  plaintiff.  That  this  improper  and  negligent  conduct  of  Joy 
rendered  plaintiff's  position  excessively  and  unusually  perilous,  and 
perilous  in  a  manner  and  to  an  extent  which  plaintiff  could  not 
possibly  have  anticipated  or  foreseen,  and  that  this  conduct  was  the 
cause  of  plaintiff  being  struck  by  the  rock  and  injured.  Plaintiff 
did  not  know  or  suspect,  nor  could  he  by  proper  diligence  have 
known  or  suspected,  that  said  laborers  were  quarrying  above  him. 
That  he  was  thereby  subjected  by  defendant,  acting  through  Joy, 
to  a  risk  not  reasonably  incident  to  his  employment,  and  when  he 
was  hurt  he  was  exercising  all  due  care  and  diligence.  The  blow 
rendered  him  unconscious,  and  he  remained  so  for  some  time.  Was 
carried  to  a  hospital,  where  he  remained  for  several  weeks  under 
the  care  of  a  competent  physician.  That  his  skull  was  crushed  in 
by  the  blow.  That  a  portion  of  same  had  to  be  removed,  and  that 
his  brain  is  now  protected  at  that  point  only  by  his  scalp.  As  a 
result  thereof,  he  is  constantly  exposed  to  danger  of  serious  injury 
and  even  death.  That  he  is  thereby  caused  great  and  constant  dis- 
tress and  apprehension  of  mind.  That  said  condition  will  be  per- 
manent.  That  he  suffered  great  pain  after  the  injury,  has  continued 
to  suffer  ever  since,  and  will  continue  to  suffer  such  pain  as  long  as 
he  lives.  His  capacity  to  labor  and  earn  money  has  been  greatly 
and  permanently  diminished,  and  this  condition  of  impaired  capacity 
will  continue.  He  alleges  his  damages  to  be  $5,000,  for  which  he 
prays  judgment. 

To  this  petition  a  demurrer  was  filed  —  First,  on  the  ground  that 
there  is  no  cause  of  action  set  forth  in  the  petition;  and,  second, 
Vol.  VIH  — 15 
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because  there  is  no  allegation  in  the  petition  showing  where  the 
quarry  at  which  the -accident  occurred  is  located.     This  demurrer 
was  overruled,  to  which  judgment  exceptions  pendente  lite  were 
filed,  and  error  assignee)  thereon  in  the  main  bill  of  exceptions. 
The  defendant  at  the  same  time  answered,  and  in  its  answer  admitted 
the  truth  of  the  allegations  as  to  owning  and  operating  a  quarry^ 
from  which  it  was  engaged  in  obtaining  rock  for  the  purposes  men- 
tioned in  the  petition,  but  it  does  not  admit  that  such  work  was 
within  the  scope  of  its  duty  and  authority.     It  admitted  that  Joy 
was  in  charge,  directing  the  work  at  the  quarry;  that  petitioner  and 
all  the  laborers  and  employees  were,  while  engaged  in  said  work, 
amenable  to  his  orders;  and  that,  in  so  far  as  these  facts  warrant 
the  conclusion,   said  employees  were   subordinate  to  Joy  —  but 
denies  that  Joy  had  authority  to  discharge  said  laborers.     It  admits 
the  truth  of  the  allegations  in  the  petition  which  state  that  Joy 
ordered  two  laborers  to  go  to  a  point  on  the  face  of  the  quarry  wall  to 
loosen  and  throw  down  rock,  and  that  one  of  the  rocks  thus  thrown 
down  broke  into  pieces,  and  one  of  the  pieces  struck  plaintff  in  the 
head.     It  neither  admits  nor  denies,  for  lack  of  knowledge,  that 
one  of  the  laborers,  in  ignorance  of  petitioner's  position,  in  the  usual 
and  ordinary  method,  did,  with  a  crowbar,  loosen  and  move,  with- 
out negligence,  from  its  place,  a  large  piece  of  rock,  but  denies  that 
the  order  was  given  said  laborers  without  warning  to  petitioner  or 
given  negligently,  and  denies  that  the  spot  where  said  laborers  were 
directed  to  go  was  almost  directly  over  the  spot  where  plaintiff  was 
at  work  when  struck.     It  admits  that  plaintiff  was  struck  in  the  head 
with  a  rock.     The  answer  further  avers  that  while  it  is  true  that,  a 
plane  running  along  the  face  of  the  wall  of  said  quarry  would  be 
almost  perpendicular  to  the  surface  of  the  area  in  front  thereof,  the 
quarrying  has  been  so  constructed  as  to  leave  along  the  face  of  the 
wall  thereof  wide  ledges,  running  at  an  angle  from  near  the  top  to 
the  bottom  thereof,  somewhat  as  roads  are  built  along  the  face  of 
precipices;  that  these  ledges  were  so  constructed  as  to  be  used  as 
slides  or  ways  for  rock  quarried  from  the  face  of  the  quarry,  and 
rolling  along  them  to  the  bottom;  that  such  ledges  have  been  used 
for  a  long  time  for  such  purpose,  and  are  still  so  used ;  that  such 
use  was  safe  and  proper,  was  known  to  petitioner,  was  a  regular 
incident  to  the  work  in  which  petitioner  was  engaged,  and  did  not 
render  the  position  of  plaintiff  unusually  perilous.     The  answer 
further  alleges:  That  on  the  day  previous  to  the  injury,  and  on  the 
morning  of  the  same  day  as  the  injury,  rock  had  been  loosened  and 
thrown  down  from  the  same  place  whence  the  rock,  a  piece  of  which 
struck  petitioner,  was  thrown,  and  petitioner  and  the  other  laborers 
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were  working  in  approximately  the  same  place  on  the  surface  of  the 
area  below  the  wall  as  where  petitioner  was  standing  when  injured. 
That  such  relative  position  of  those  working  below  and  those  quar- 
rying above  was  usual,  was  known  to  petitioner,  and  was  a  regular 
incident  of  the  work,  and  that  the  rock  thus  loosened  or  quarried 
from  above  had  been  descending  along  the  ledge  provided  therefor, 
without  any  unusual  danger  or  premonition  thereof.  The  point 
from  which  the  rock  was  being  loosened  was  in  full  view  of  petitioner, 
and  he  did  see,  or  could  have  easily,  by  the  use  of  the  slightest 
diligence,  seen,  the  men  working  there.  Petitioner  knew  the  place 
whence  the  rock  was  being  loosened,  knew  that  the  laborers  had 
been  sent  there  to  do  this  work  by  throwing  down  rock,  and  knew 
as  fully  and  as  well  as  defendant  or  any  of  its  agents  the  danger 
incident  to  his  position.  The  injury  to  plaintiff  was  caused  by  an 
unforeseen  accident,  without  fault  or  negligence  on  the  part  of  the 
defendant,  and  this  defendant  should  not  be  held  liable  therefor. 

It  is  unnecessary  to  give  in  this  report  a  synopsis  of  the  evidence. 
Suffice  it  to  say  that  the  plaintiff  by  his  testimony  substantially  made 
out  the  case  alleged  in  his  petition,  and  the  defendant  introduced 
testimony  tending  to  establish  the  main  elements  of  its  defense. 
The  jury  returned  a  verdict  for  the  plaintiff  for  $2,000,  whereupon 
the  defendant  moved  for  a  new  trial,  which  was  overruled,  and  upon 
this  judgment  error  is  assigned  in  the  bill  of  exceptions.     *    *    * 

The  points  stated  in  the  opinion  are  omitted  here,  as  the  same 
are  sufficiently  set  out  in  the  syllabus  by  the  Court. 

Judgment  reversed.     All  the  justices  concurring. 


CITY  OF  OTTAWA  v.  BLACK. 

Court  of  Appeals^  Kansas y  Southern  Department ^  E.  Z?.,  July^  igoo. 


PEDESTRIAN  INJURED  ON  DEFECTIVE  SIDEWALK  — EVIDENCE.— 
I.  Where,  in  an  action  against  a  city  to  recover  for  personal  injuries,  the 
petition  aUeged  that  the  accident  which  caused  the  injuries  occurred  at  the 
west  side  of  North  Oak  street,  along  the  east  side  of  block  26,  in  front  of 
lots  30  and  32  of  said  block,  all  in  Bowles  &  Sheldon's  addition  to  the  city 
of  Ottawa,  Kan.,  and  the  claim  presented  to  the  city  stated  that  the  injuries 
were  sustained  on  the  west  side  of  North  Oak  street,  along  the  east  side  of 
block  26,  in  front  of  lots  30  and  32  of  said  block:  Held^  that  the  slatement 
in  the  claim  was  sufficient  to  identify  it  as  the  claim  sued  upon  (i). 

1.  Defectivt  Sidewalks  —  Evidence,  —  986,  judgment  for  plaintiff  for  $500  for 
In  City  of  Otfawa  v.  McCreery  injuries  sustained  by  falling  on  defec- 
(Kan.  App,^  July ^  igoo)^ti   Pac.  Rep.     tivre  sidewalk,  was  affirmed.    The  con- 
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2.  The  verification  of  a  claim  against  a  city  by  the  husband,  as  agent  of  claim- 

ant, is  saflBcient  to  satisfy  the  requirement  of  section  67,  c.  37,  Gen.  St.  1897. 

3.  Evidence  that  plaintiff  knew  that  a  sidewalk  was  in  very  bad  condition  is  not 

of  itself  sufficient  to  establish  contributory  negligence  on  the  part  of  plain- 
tiff. 

4.  Defendant  offered  to  show  that,  nearly  one  year  after  the  accident  was  alleged 

to  have  occurred,  it  had  the  sidewalk  examined,  and  that  at  the  time  of  such 
examination  the  sidewalk  was  in  good  condition.     Held^  that  the  court  did 
not  err  in  excluding  such  testimony. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  County. 

Action  by  Sarah  Black  against  the  City  of  Ottawa.  From  judg- 
ment for  plaintifF,  defendant  brings  error.     Judgment  affirmed. 

F.  A.  Waddle  and  Walter  Pleasant,  City  Atty.,  for  plaintiff  in 
error. 

W.  S.  Jenks  and  C.  A.  Smart,  for  defendant  in  error. 

ScHOONovER,  J.  —  Mrs.  Black,  the  defendant  in  error,  brought 
this  action  in  the  District  Court  of  Franklin  County  against  the  city 
of  Ottawa  to  recover  damages  for  personal  injuries  claimed  to  have 
been  sustained  by  her  while  passing  over  a  defective  sidewalk  in 
said  city.  Defendant,  in  its  answer,  denied  every  material  allega- 
tion in  plaintiff's  petition,  and  alleged  that  the  injuries  claimed  to 
have  been  sustained  "  were  caused,  if  at  all,  by  the  fault  and  negli- 
gence of  plaintiff  herself."  The  case  was  tried  to  a  jury,  which 
returned  a  verdict  in  favor  of  plaintiff.  Judgment  was  rendered 
upon  the  verdict,  and  the  city  brings  the  case  here. 

The  trial  court,  over  the  objection  of  defendant,  permitted  the 
plaintiff  to  introduce  in  evidence  the  claim  for  damages  presented 
by  plaintiff  to  the  city  council.  Plaintiff  in  error  contends  that  such 
claim  was  not  identified  as  the  one  in  suit,  and  also  that  it  was  not 
properly  verified. 

The  petition  alleges  that  the  accident  occurred  at  the  west  side  of 
North  Oak  street,  along  the  east  side  of  block  26,  in  front  of  lots 

elusions  of  the  court  in  the  case  of  City  streets  and  alleys  of  the  defective  and 
of  Ottawa  V,  Black,  (above  reported),  dangerous  condidon  of  a  public  side- 
relating  to  admissibility  of  evidence  to  walk  in  such  city  is  sufficient  to  charge 
showpresentationof  claim  to  city  coun-  the  city  with  negligence.  The  evi- 
cil  were  adopted  in  this  case.  dence  in  this  case  was  held  sufficient  to 
In  City  of  Pittsburg  v.  Broderson  identify  the  sidewalk  mentioned  in  the 
(Kan.  App.y  J^fy,  1900 J^  62  Pac.  Rep.  report  of  the  committee  of  the  city 
5,  judgment  for  plaintiff,  who  was  in>  council  on  streets  and  alleys  as  the 
jured  on  sidewalk,  was  affirmed.  It  sidewalk  npon  which  plaintiff  claimed 
was  held  that  knowledge  on  the  part  to  have  been  injured, 
of  the  members  of  the  city  council  on 
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30  and  32  of  said  block,  all  in  Bowles  &  Sheldon's  addition  to  the 
city  of  Ottawa,  Kan.  The  claim  presented  to  the  city  states  that 
the  injuries  were  sustained  on  the  west  side  of  North  Oak  street, 
along  the  east  side  of  block  26,  in  front  of  lots  30  and  32  of  said 
block.  This,  we  think,  sufficiently  identifies  the  claim  presented  as 
the  one  sued  upon. 

The  claim  appears  to  have  been  verified  by  the  husband  of  plain- 
tiff, as  her  agent,  and  it  is  insisted  by  plaintiff  in  error  that  such 
verification  was  not  sufficient.  Section  67,  c.  37,  Gen.  St.  1897, 
provides:  "All  claims  against  the  city  must  be  presented  in  writ- 
ing, with  a  full  account  of  the  items,  and  verified  by  the  oath  of  the 
claimant  or  his  agent,  that  the  same  is  correct,  reasonable  and  just. 
♦  ♦  •»•  We  do  not  understand  that  the  provisions  of  the  Code 
relating  to  the  competency  of  witnesses  in  civil  actions  have  any 
application  to  the  facts  under  consideration,  and  we  think  that  the 
verification  was  sufficient.  But,  even  if  plaintiff  in  error's  contention 
were  well  grounded,  that  fact  would  not  bar  a  recovery,  but  would 
only  affect  the  question  of  costs.  Id. ;  City  of  Atchison  v.  King, 
9  Kan.  551. 

Plaintiff  in  error  next  contends  that  the  court  erred  in  overruling 
its  demurrer  to  plaintiff's  evidence,  and  it  is  urged  that  plaintiff's 
own  testimony  shows  that  she  did  not  use  proper  care.  The  testi- 
mony in  question  establishes  the  fact  that  plaintiff  knew  that  the 
walk  was  in  a  very  bad  condition,  and  nothing  more.  This,  alone,  is 
not  sufficient  to  show  contributory  negligence.  Maultby  v.  City  of 
Leavenworth,  28  Kan.  748;  City  of  Osage  City  v.  Brown,  27  Kan. 
74;  City  of  Emporia  v.  Schmidling,  33  Kan.  487,  6  Pac.  Rep.  893; 
Langan  v.  City  of  Atchison,  35  Kan.  318,  11  Pac.  Rep.  38.  Of 
course,  if  a  person  recklessly  and  heedlessly  walks  upon  a  sidewalk 
which  he  knows  to  be  in  an  unsafe  condition,  and  is  injured,  he  can- 
not recover.  But  Mrs.  Black's  testimony  tends  to  show  that  she 
was  using  due  care.  The  question  of  care  and  prudence  was  prop- 
erly submitted  to  the  jury,  and  their  finding  will  not  now  be  disturbed. 

The  court  refused  to  permit  one  Beeler,  a  carpenter,  to  testify  as 
to  the  condition  of  the  walk,  and  plaintiff  in  error  insists  that  this 
was  error.  It  appears  that  Beeler  had  examined  the  walk  the  day 
before  the  trial,  with  a  view  of  ascertaining  its  condition.  This  was 
nearly  one  year  after  the  injuries  were  alleged  to  have  been  sus- 
tained, and  testimony  as  to  the  condition  of  the  walk  at  the  time  the 
examination  was  made  was  properly  rejected. 

Many  other  alleged  errors  are  set  out  in  plaintiff  in  error's  brief, 
but  a  discussion  of  them  all  would  extend  this  opinion  to  an  undue 
length.     It  is  sufficient  to  say  that  we  have  carefully  considered 
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them,  and  find  that  the  error,  if  any,  is  not  such  as  to  require 
reversal  of  the  case. 
The  judgment  of  the  District  Court  is  af&rmed. 

COWEN  ET  AL.  (RECEIVERS)  V.  WATSON. 
Court  of  Appeals^  Maryland^  June^  ipoo. 


TRAIN  BLOWING  WHISTLE  ON  OVERHEAD  CROSSING  — TEAM  PASS- 
ING UNDER  BRIDGE  FRIGHTENED  BY  NOISE  — EVIDENCE.  —  In 
an  action  to  recover  damages  for  injuries  sustained  while  driving  under  a 
railroad  bridge,  it  appeared  that  the  plaintiff's  horses  became  frightened  by 
the  whistle  sounded  by  defendant's  engine  as  it  passed  over  the  bridge 
under  which  plaintiff  was  driving;  that  the  whistle  was  blown  for  the  pur- 
pose of  informing  the  signalman  that  his  signal  had  been  seen  by  the 
engineer;  that  the  whistle  was  usually  sounded  after  or  before  passing  the 
highway;  that  two  blasts  were  sounded  on  the  bridge.  Ileld^  that  there 
was  sufficient  evidence  to  go  to  the  jury  that  the  acl^of  sounding  the  whistle 
on  the  bridge  was  negligence. 

DRIVING  UNDER  BRIDGE  OVER  WHICH  TRAIN  WAS  PASSING  — 
HORSES  FRIGHTENED  BY  BLAST  OF  WHISTLE  — CONTRIBUTORY 
NEGLIGENCE.  —  Where  it  appeared  that  plaintiff  was  driving  along  a  road 
passing  under  a  railroad  bridge  elevated  eighty  feet  above  the  road;  that 
the  trains  on  the  bridge  could  be  seen  at  any  point  on  the  road  for  a  great 
distance,  till  within  a  few  hundred  yards  of  the  bridge  when  the  view  was 
obscured  by  two  buildings  (although  plaintiff  testified  that  he  had  looked 
and  listened  and  saw  no  train),  that  when  near  the  bridge  plaintiff  left  the 
usual  and  proper  position  he  occupied  while  driving,  and  walked  until  the 
train  was  over  his  head,  when  he  took  hold  of  one  of  the  horses,  leaving 
the  other  without  control;  that  the  train  when  on  the  bridge  sounded  two 
blasts  of  the  whistle,  which  frightened  the  horses,  causing  them  to  run 
away,  and  plaintiff  was  injured;  it  was  held  that  plaintiff  was  guilty  of  con- 
tributory negligence  (i). 

Appeal  from  Circuit  Court,  Cecil  County. 

Action  by  Clinton  Watson  against  John  K.  Cowen  and  another,  as 

I.  Horses  frightened  by  blast  of  whistle.  Am.  Neg.  Rep.  606,  (horse  frightened 

—  See  the  following  cases  relating  to  by  steam  blown  off  by  locomotive), 

teams  frightened  by  noise  and  sound  Dewey  v.  Chicago,  Mil.  &  St.  P.  R'y 

of  railroad  whistles:  Co.,  (Wis.  1898)  4  Am.  Neg.  Rep.  92, 

Mo.    Pac.  R'y  Co.  v.  Chick,  (Kan.  (horse  frightened  by  noise  of  train). 

App.  1897)  3  Am.  Neg.  Rep.  380,  (per-  Chicago,   R.   I.   &  Pac.  R*y  Co.  v, 

son  injured  while  leading  horse  that  Parks,  (Kan.  1898)  5  Am.  Neg.  Rep.  35, 

was  frightened  by  noise  made  by  pass-  (horses  frightened  by  sound  of  whistle), 

ing  train).  Brendle  v,  Spencer,  (N.  C.   1899)  7 

H anion   v,    Phila.   &  West  Chester  Am.  Neg.  Rep.  142,  (horses  frightened 

Turnpike  Road  Co.,  182  Pa.  St.  115,  3  by  noise  of  whistle). 
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receivers  of  the  Baltimore  &  Ohio  Railroad  Company.  From  a 
judgment  on  a  verdict  for  plaintiff,  defendants  appeal.  Judgment 
reversed. 

Argued  before  McSherry,  Ch.  J.,  and  Page,  Fowler,  Boyd, 
Briscoe,  Jones,  and  Schmucker,  J  J. 

John  S.  Wirt  and  W.  Irvine  Cross,  for  appellants. 

Albert  Constable,  Joshua  D.  Clayton,  and  Albert  Constable, 
Jr.,  for  appellee. 

Fowler,  J.  — The  plaintiff  was  injured  on  the  i6th  of  November, 
1893,  under  the  following  circumstances:  He  was  driving  two 
horses  attached  to  a  wagon  which  was  loaded  with  coal.  As  he 
passed  under  the  bridge  over  which  the  track  of  the  Baltimore  & 
Ohio  Railroad  crosses  the  Susquehanna  river,  his  horses  became 
frightened  and  ran  away,  and  he  was  badly  injured.  At  the  point 
where  the  accident  happened  a  county  road  passes  under  the  bridge, 
the  latter  being  elevated  about  eighty  feet  above  the  former.  While 
crossing  the  bridge,  and  when  passing  above  the  county  road,  the 
whistle  of  one  of  the  engines  of  defendant  going  east,  and  drawing 
a  passenger  train,  was  sounded  twice  for  the  purpose  of  informing 
the  signal  men  at  the  tower  on  the  east  side  of  the  bridge  that  the 
signal  displayed  at  the  tower  had  been  seen  by  the  engineer. 
According  to  the  testimony  of  the  plaintiff,  it  was  the  sounding  of 
the  whistle  which  caused  the  accident  and  produced  the  injury, 
damages  for  which  he  seeks  in  this  suit  to  recover.  At  the  close  of 
the  plaintiff's  testimony  the  defendant  asked  the  court  to  take  the 
case  from  the  jury,  but  this  request  was  refused,  and  the  defendant 
excepted,  and  offered  testimony  in  its  defense.  By  proceeding  with 
the  case  after  its  first  prayer  was  refused,  the  defendant  must  be 
held  to  have  waived  its  exception  to  that  action  of  the  court.  But 
the  same  questions,  namely:  First,  whether  there  is  any  legally  suffi- 
cient evidence  in  the  case  to  prove  negligence  on  the  part  of  the 
defendant;  and,  secondly,  if  there  was  such  negligence  on  the  part 
of  the  defendant,  whether  the  plaintiff  was  guilty  of  such  contribu- 
tory negligence  directly  contributing  to  the  injury  as  will  prevent  a 
recovery  —  are  again  presented  by  the  defendant's  tenth  and 
eleventh  prayers,  which  were  refused.  The  ninth  prayer  of  the 
defendant  raises  the  question  as  to  whether,  under  the  circumstances 
of  this  case,  as  set  forth  in  that  prayer,  the  plaintiff  was  not  bound 
**  to  stop,  look,  and  listen."  The  defendant  excepted  to  the  refusal 
of  its  ninth,  tenth,  and  eleventh  prayers,  and  to  the  granting  of  the 
plaintiff's  two  prayers.  The  verdict  and  judgment  being  in  favor  of 
the  plaintiff,  the  defendant  has  appealed.  The  only  questions,  there- 
fore, before  us  on  this  record  are  the  two  principal  questions  which 
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are  generally  involved  in  actions  to  recover  damages  for  injury 
caused  by  the  negligent  act  of  another;  that  is:  First,  was  the  injury 
caused  entirely  by  the  negligence  of  the  defendant  ?  or,  secondly, 
did  the  plaintiff  by  his  own  negligence  directly  contribute  to  his  own 
misfortune  ?  We  will  consider  these  two  questions  in  the  light  of  the 
testimony  disclosed  by  the  record,  and  the  conclusion  at  which  we 
arrive  will  enable  us  briefly  to  dispose  of  the  legal  proposition 
involved  in  the  prayers  of  the  plaintiff  which  were  granted,  and  the 
three  prayers  of  the  defendant  which  were  refused. 

By  the  testimony  of  the  plaintiff  it  appears  that  the  negligence  of 
the  defendant  which  he  relies  on  is,  first,  the  failure  to  blow  the 
whistle  before  reaching  the  crossing,  and  the  blowing  of  the  whistle 
while  the  train  was  in  the  act  of  passing  over  the  bridge  immediately 
above  the  crossing.  The  only  testimony  we  have  that  there  was  a 
failure  to  give  the  signal  of  the  approach  of  the  train  is  the  bare 
statement  of  the  plaintiff  that,  although  he  listened,  he  did  not  hear 
it.  In  view  of  the  testimony  offered  by  the  defendant,  showing,  as 
we  think,  beyond  doubt,  that  the  approach  signal  was  in  fact  given, 
this  negative  testimony  of  the  plaintiff  is,  to  say  the  least,  very 
unsatisfactory.  But  assuming,  without  so  deciding,  that  such  testi- 
mony as  the  plaintiff  gave  would,  in  a  different  case,  be  legally  suffi- 
cient evidence  to  be  submitted  to  the  jury,  we  think  it  is  clear  it 
has  no  application  whatever  to  the  case  at  bar,  because  it  is  con- 
ceded by  his  counsel,  and  the  plaintiff's  evidence  is  clear  to  the 
effect  that  the  sole  cause  of  the  injury  was  not  the  failure  to  give 
the  signal  of  the  approach  of  the  train,  but  the  blowing  of  the  two 
blasts  over  the  heads  of  the  horses.  **  The  sole  cause  of  the  acci- 
dent," argues  counsel,  **  was  the  careless  act  of  the  engineer  of  the 
train,  giving  two  sharp  blasts  of  the  whistle  directly  over  the  high- 
way. But  for  that  act  there  would  have  been  no  accident."  The 
plaintiff  testified  that:  **  The  horse  was  not  paying  any  attention  to 
the  cars  or  the  noise  until  he  blew  the  whistle.  As  soon  as  he  blew 
the  whistle  the  horse  jumped."  And  again  he  says  it  took  the 
second  whistle  to  make  the  horse  run,  and  that  he  did  not  think  he 
would  have  run  away  but  for  the  second  whistle. 

We  will  therefore  pass  to  the  consideration  of  the  second  act  of 
negligence  relied  on  by  the  plaintiff.  His  testimony  is  clear  and 
affirmative,  as  we  have  seen,  to  the  fact  that  the  blowing  of  the 
two  blasts  over  the  highway  was  the  cause  of  the  accident.  This  is 
not  the  case  of  a  passenger  seeking  to  recover  damages  for  negli- 
gence of  the  railroad  company,  and  therefore  no  presumption  of 
negligence  arises  from  the  simple  happening  of  the  accident,  and  the 
onus  is  upon  the  plaintiff  to  show  that  the  defendant  did  not  use 
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ordinary  care.  Pumphrey's  Case,  72  Md.  82,  19  Atl.  Rep.  8;  Bahrs* 
Case,  28  Md.  647.  It  is  also  incumbent  on  the  plaintiff  to  prove 
circumstances  from  which  it  may  fairly  be  inferred  that  there  is  a 
reasonable  probability  that  the  accident  resulted  from  want  of  some 
precaution  which  the  defendant  might  and  ought  to  have  resorted 
to,  and  to  show  with  reasonable  certainty  what  particular  precau- 
tions should  have  been  taken  to  avoid  the  injury.  Stebbing's  Case, 
62  Md.  504.  But  when  the  plaintiff  offered  proof  of  the  blowing  of 
the  two  blasts  over  the  highway  on  which  he  was  traveling,  and 
when  at  the  same  time  it  appears  from  the  evidence  offered  by  the 
defendant  that,  while  the  sounding  of  the  whistle  on  the  bridge  was 
a  necessary  and  proper  regulation,  yet  that  it  could  have  been  and 
usually  was  sounded  after  or  before  passing  the  highway,  there  was 
sufficient  evidence  to  go  to  the  jury  that  the  act  complained  of  as 
an  act  of  negligence  was  such  (Hogeland's  Case,  66  Md.  162,  7 
Atl.  Rep.  105;  Rupard  v.  Railroad  Co.,  88  Ky.  280,  11  S.  W.  Rep. 
70;  Harnett's  Case,  59  Pa.  St.  259),  and  that  it  could  have  been 
avoided  by  the  use  of  ordinary  care  on  the  part  of  the  defendant. 
It  is  true,  as  shown  by  the  evidence,  that  it  is  impossible  for  the 
engineer  at  this  point  at  the  same  time  to  watch  for  the  signal  at 
the  tower  and  look  out  for  travelers  on  the  highway;  but  for  this 
very  reason  the  defendant  should  mark  the  point  on  the  bridge 
where  it  crosses  the  highway,  and  instruct  its  agents  not  to  blow  the 
whistle  at  that  point,  and  thus  that  which  in  this  case  is  alleged  to 
be  the  sole  cause  of  injury  will  be  avoided. 

This  brings  us  to  the  controlling  question  in  the  case:  Was  the 
plaintiff  guilty  of  such  contributory  negligence  as  will  prevent 
recovery?  We  are  clearly  of  opinion  that  he  was.  In  the  first  place, 
it  may  be  remarked  that  the  crossing  in  question  is  not  the  ordinary 
grade  crossing,  but  that  it  is  one  of  unusual  elevation  overhead,  the 
bridge  over  which  the  defendant's  trains  pass  being  from  seventy 
to  ninety  feet  high.  At  the  point  in  question  the  train  was  elevated 
about  eighty  feet  above  the  road,  and  the  plaintiff  testified  that 
from  any  point  along  the  road  on  which  he  was  traveling,  until  within 
a  few  hundred  yards  of  the  bridge,  the  trains  going,  as  this  train 
was,  from  Baltimore  to  Philadelphia,  could  be  seen  nearly  all  the 
way  across.  But  surely  it  would  need  no  evidence  to  establish  this 
important  fact.  It  must  be,  from  the  great  elevation  of  the  bridge, 
that  it  and  the  trains  passing  over  it  are  visible  for  a  great  distance. 
It  also  appears  from  the  evidence  that  the  noise  produced  by  the 
movement  of  trains  over  the  bridge  was  much  greater  than  that  of 
a  similar  train  on  the  ground.  All  the  witnesses  testify  that  when 
going  north  on  the  road  towards  the  bridge  a  considerable  portion 
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of  the  latter  was  plainly  visible,  except  when  the  view  was  obscured 
by  two  buildings  —  a  factory  and  an  ice  house.  Now,  when  it  is 
remembered  that  the  whole  time  occupied  by  a  passenger  train  in 
crossing  the  bridge  is  three  minutes,  it  would  seem  to  be  clear  that 
it  was  the  duty  of  the  plaintiff  either  to  look  from  a  point  where  he 
could  see,  or  to  stop  when  in  a  place  of  safety  and  listen.  Hoge- 
land's  Case,  66  Md.  i6i,  7  Atl.  Rep.  105;  Neuber's  Case,  62  Md. 
399;  Price's  Case,  87  Md.  183,  39  Atl.  Rep.  610  (4  Am.  Neg.  Rep. 
i99n).  But  he  did  neither  in  such  a  manner  as  to  entitle  him  to 
recover.  He  says  he  looked,  but  did  not  see  the  train.  But  this 
is  not  sufficient.  It  will  npt  do  to  say  that  he  looked  and  did  not 
see,  and  listened  and  did  not  hear,  when  the  facts  of  the  case  show 
that,  if  he  had  looked  and  listened  with  the  requisite  care  and  cau- 
tion, he  must  have  seen  or  heard  it.  For  a  distance  of  about  500 
feet  (that  is,  from  the  factory  to  the  north  end  of  the  ice  house)  the 
train,  by  his  own  testimony,  could  have  been  seen  or  heard,  by  the 
exercise  of  ordinary  care  and  caution,  nearly  all  the  way  across 
the  bridge  —  a  mile ;  and  if  the  plaintiff  failed  to  do  what  the  law 
requires  of  him,  he  must  suffer  the  consequences  of  his  own  rashness. 
Price's  Case,  87  Md.  183,  39  Atl.  Rep.  610  (4  Am.  Neg.  Rep.  199  n). 
In  addition  to  this  failure  to  see  or  hear  the  train  approaching,  he 
left  the  usual  and  proper  position  which  he  should  have  occupied 
while  driving  his  team,  and  walked  until  the  train  was  over  his 
head,  when  he  took  hold  of  one  of  the  horses,  leaving  the  other  with- 
out control.  If  he  had  remained  upon  the  seat  of  the  wagon,  he 
could  have  not  only  used  the  lines  for  the  purpose  of  preventing  the 
horses  from  running  away,  but  the  brake,  if  in  working  order,  would 
also  have  been  within  his  reach.  The  plaintiff  testified  that  he  could 
not  tell  whether  injury  would  have  happened  if  he  had  remained  in 
the  wagon,  but  that  he  could  have  had  better  control  there,  with 
the  lines  in  his  hands.  But  it  was  argued  in  his  behalf  that  "  he 
was  not  bound  to  anticipate  and  guard  against  a  possible  negligent 
act  of  the  defendant's  servants,"  and  that  "  he  had  no  reason  to 
expect  they  would  sound  the  whistle  directly  over  the  public  road." 
As  we  have  said,  this  was  undoubtedly  an  act  of  negligence  on  the 
part  of  the  defendant,  but  the  plaintiff  was  not  thereby  justified  in 
driving  into  a  place  of  danger,  when  by  the  proper  and  reasonable 
use  of  his  eyes  or  ears  he  could  have  remained  in  a  place  of  safety. 
We  think  the  usual  rule  applicable  to  grade  crossings  should  be 
applied  to  crossings  whether  under  or  over  railroads.  No  greater 
degree  of  care  should  be  required  of  one  party  than  the  other, 
(Owing's  Case,  65  Md.  502,  5  Atl.  Rep.  329)  and  where  the  crossing 
is  dangerous  the  duty  of  care  and  caution  is  mutual  and  reciprocal. 
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{Hogeland's  Case,  supra;  Rupard  v.  Railroad  Co.,  88  Ky.  280,  11  S. 
W.  Rep.  70;  Barnett's  Case,  59  Pa.  St.  268.)  And  so  in  regard  to 
the  rule  as  to  stopping  to  listen.  It  should  be  applied  to  all  cross- 
ings where  the  view  is  obstructed,  or  when  for  any  other  reason  it  is 
evident  that  the  traveler  can  hear  better  and  avoid  danger  by 
stopping  to  listen  in  a  place  of  safety.  In  Rupard *s  Case,  supra^ 
the  public  road  crossed  the  railroad  by  a  bridge  about  twenty  feet 
high.  While  the  plaintiff  was  passing  over  the  bridge  her  horse 
became  frightened  at  the  noise  made  by  the  train  going  under  the 
bridge,  and  she  was  injured.  It  was  held  that  it  was  negligence  of 
the  defendant  to  fail  to  give  notice  of  the  approach  of  the  train,  but 
that  the  case  was  properly  taken  from  the  jury  because  of  contribu- 
tory negligence  of  the  plaintiff.  **  She  was  familiar  with  the  cross- 
ing and  its  surrounding.  The  track  in  the  direction  that  the  train 
was  coming  was  clear  of  obstruction  several  hundred  yards,  and  she 
could  have  seen  the  approaching  train  that  distance,  had  she  looked." 
In  the  case  at  bar  the  plaintiff  testifies  that  he  did  look  and  listen, 
but  neither  saw  nor  heard  it.  As  we  have  said,  he  was  bound  to  see 
or  hear  it,  under  the  circumstances  in  evidence.  See  also  Barnett's 
Case,  supra^  in  which  the  necessity  of  giving  notice  of  approach  of 
train  where  a  public  road  crosses  above  the  railroad. 

Reversed,  without  a  new  trial. 

McSherry,  Ch.  J.  —  I  agree  that  the  judgment  in  this  case  ought 
to  be  reversed  without  awarding  a  new  trial,  because  the  plaintiff 
was  guilty  of  negligence  which  directly  contributed  to  producing  the 
injury  he  sustained,  but  I  do  not  agree  that  the  defendant  is  charge- 
able with  any  negligence  at  all.  The  only  evidence  adduced  and 
relied  on  to  convict  the  defendant  of  negligence  is  that  which  shows 
that  a  whistle  was  blown  directly  on  an  overhead  crossing  of  a  public 
highway.  The  railroad  is  some  eighty  feet  above  the  highway. 
Now,  this  blowing  of  the  whistle  was,  if  negligence  at  all,  either 
negligence  in  se,  or  it  was  negligence  because  of  some  other  circum- 
stances which  made  it  so.  If  the  blowing  of  the  whistle  over  the 
crossing  was  negligence  in  scy  then  the  servants  of  the  company 
were  guilty  of  negligence  when  they  blew  it;  but,  if  the  blowing  of 
the  whistle  at  that  point  was  not  negligence  in  se,  then  something 
more  than  the  mere  blowing  of  it  was  necessary  to  make  out  an  act 
of  negligence.  This  was  not  a  grade  crossing,  and  the  case  differs 
in  that  respect  from  Hogeland's  Case,  66  Md.  149,  7  Atl.  Rep.  105. 
Neither  the  first  nor  the  second  signal  given  by  the  whistle  was 
given  as  a  warning  of  the  approach  of  a  train  to  the  crossing.  The 
iirst  blast,  sounded  some  distance  away  from  the  crossing,  was 
intended  to  attract  the  attention  of  the  signal  man  in  the  signal 
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tower.     When  the  signal  man  was  thus  apprised  of  the  approach  of 
the  train,  it  became  his  duty,  if  the  block  ahead  of  the  approaching 
train  or  the  track  on  the  bridge  was  clear,  to  give  the  proper  signal 
advising  the  engine  man  that  it  was  safe  to  advance,  or,  if  the  con- 
trary conditions  existed,  warning  him  to  stop;  and  it  then  became 
the  duty  of  the  engine  man  to  sound  two  sharp  whistles,  so  as  to 
apprise  the  signal  man  that  the  tower  signal  had  been  seen  by  the 
engine  man.     This  rule  is  an  absolutely  necessary  one  in  the  opera- 
tion of  a  railroad,  especially  at  a  place  like  the  one  in  question.     On 
the  bridge  over  the  Susquehanna  river  there  is  but  a  single  track, 
while  the  road  on  each  side  is  a  double- track  road.     Trains  going  in 
both  directions  (that  is,  from  Baltimore  to  Philadelphia  and  from 
Philadelphia  to  Baltimore)  must  pass  over  this  single  track  on  the 
bridge.     It  would  be  reckless  madness  if  no  rule  existed  requiring 
the  approach  of  a  train,  in  either  direction,  to  take  this  single  track, 
to  be  signaled  to  the  tower  man  who  controls  the  switches,  and 
requiring  the  engine  man  to  notify  the  tower  man  that  the  signal  of 
the  latter  had  been  seen  by  the  former.     In  the  absence  of  a  rule 
providing  that  the  engine  man  must  call  for  a  signal,  that  the  tower 
man  must  display  a  signal,  and  then  that  the  engine  man  must  give 
notice  that  he  had  seen  the  signal,  it  is  perfectly  apparent  that  col- 
lisions on  this  single  track,  or  beyond  it  on  the  double  tracks,  and 
a  consequent  appalling  loss  of  life,  would  be  constantly  imminent 
and  would  frequently  occur.     The  rule,  therefore,  is  not  only  rea- 
sonable but  necessary.     Being  necessary,  it  was  one  which  the  com- 
pany had  the  right  to  adopt,  and  the  adoption  of  it  was  therefore 
lawful.     A  signal  given  in  obedience  to  such  a  rule  cannot  be  negli- 
gence in  se;  for  a  rightful  act,  unless  wrongfully  done,  cannot  be  a 
negligent  act.     If,  then,  the  right  to  sound  the  whistle  existed,  the 
mere  sounding  of  it  was  not  wrongful,  but  the  wrongful  sounding 
of  it  would  be  the  wrongful  doing  of  an  act  which  the  company  had 
the  right  to  do  rightfully,  and  this  wrongful  doing  of  a  rightful  act 
would  be  negligence.     Hence  it  is  obvious  that  it  is  not  the  bare 
act  itself,  but  a  condition  back  of  the  act,  which  constitutes  the 
negligence.     The  act,   therefore,  is  not  negligence  in  se.     If  the 
conditions  exist  which  make  it  negligence,  then  it  would  be  a  negli- 
gent act.     If  they  do  not  exist,  then  it  would  not  be  negligence. 
Now,  the  plaintiff  must  both  allege  and  prove  that  the  defendant 
bad  been  guilty  of  negligence.     He  must  therefore  prove  the  exist- 
ence of  the  conditions  which  make  the  act  relied  on  as  negligence  a 
negligent  act,  or  he  fails  to  prove  negligence.     And  he  fails  to  prove 
negligence  because  he  simply  proves,  if  he  proves  no  more  than  the 
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act  itself,  an  act  which  may  or  may  not  be  negligence,  as  undis- 
closed circumstances  may  make  it.  But  it  may  be  retorted  that  the 
blowing  of  the  whistle  bver  the  crossing  was  negligence,  because 
ordinarily  it  was  blown  somewhere  else;  that  if  it  had  been  blown 
before  reaching  the  crossing,  or  after  passing  it,  there  would  have 
been  no  accident.  Thus  the  place  of  the  blowing  is  relied  on  as  the 
circumstance  to  show  that  the  act  of  blowing  was  negligence.  But 
this  would  beg  the  question.  The  necessity  for  the  blowing,  and 
not  the  place  where  blown,  must  determine,  in  a  case  like  this, 
whether  the  blowing  was  rightful  or  wrongful.  If  there  was  no 
necessity  for  blowing  over  the  crossing,  and  an  injury  was  likely  to 
result  from  a  blowing  at  that  point,  then  blowing  there  was  negli- 
gence. If  there  was  a  necessity  for  blowing  there,  then  the  fact  of 
blowing  was  not  negligence  even  though  an  injury  did  happen.  To 
prove  negligence,  then,  it  was  incumbent  on  the  plaintiff  to  show, 
not  only  the  blowing  over  the  crossing,  but  that  there  was  no  neces- 
sity for  the  blowing  at  that  point.  This  must  be  so,  unless  the 
burden  is  on  the  defendant  to  show  that  there  was  no  negligence, 
instead  of  the  burden  being  on  the  plaintiff  to  show  that  there  was 
negligence.  The  difficulty  of  proving  negligence  by  proving  that 
there  was  no  necessity  for  the  doing  of  the  act  alleged  to  be  negli- 
gent is  no  reason  for  exempting  the  plaintiff  from  supplying  the 
proof,  or  for  casting  on  the  defendant  the  duty  to  show  that  there 
was  no  negligence.  Now,  there  was  not  a  particle  of  evidence 
introduced  to  show  that  there  was  no  necessity  for  the  whistle  being 
sounded  just  where  it  was  sounded,  except  the  fact  that  ordinarily 
it  had  been  sounded  before  or  after  crossing  the  highway.  That  such 
had  been  usually  the  course  may  be  conceded,  and  yet  the  question 
as  to  whether  it  was  necessary  that  the  signal  should  be  sounded 
where  it  was  sounded  remains  unanswered.  The  fact  that  usually 
the  whistle  had  been  blown  before  or  after  passing  the  crossing  by 
no  means  proves  that  it  never  had  been  blown  there  before,  or  that 
upon  this  occasion  it  was  not  necessary  to  blow  it  at  that  point.  In 
the  nature  of  things,  no  precise,  definite  place  for  sounding  the 
whistle  to  indicate  that  the  tower  signal  has  been  seen  can  possibly 
be  prescribed,  because  the  place  where  the  engine  may  happen  to 
be  when  the  tower  signal  is  exposed  will  necessarily  vary.  The 
rapidity  of  the  train  and  the  promptness  with  which  the  signal  is  dis- 
played must  be  considered,  and  the  promptness  with  which  the 
signal  is  displayed  may  often  depend  upon  whether  the  next  suc- 
ceeding block  beyond  the  tower  is  clear  of  trains.  A  fixed  whistling 
post  might,  and  probably  would,  be  frequently  passed  before  the 
tower  signal  could  be  given,  or  it  might  not  be  reached  when  the 
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signal  was  displayed.  There  are  so  many  contingencies  which  arise 
in  the  practical  operation  of  a  railroad  that  it  seems  to  me  there  can 
be  only  one  effective  rule  on  this  subject,  and  that  is  the  one  in 
force,  viz.,  that  upon  the  display  of  the  tower  signal  the  answer 
shall  be  given  by  the  engine  man.  The  whole  surroundings  create 
a  condition  which  cannot  have  relation  to  points  of  space  or  matters 
of  distance,  but  can  only  relate  to  successions  of  interdependent 
acts.  It  is  thus  quite  evident  that  a  blowing  over  the  highway  may 
not  be  negligence',  even  if  usually  there  was  no  blpwing  there.  But 
if  you  say  it  was  negligence  to  blow  there,  unless  the  defendant  shows 
that  there  was  a  necessity  for  blowing  there,  I  answer  that  you  then 
invert  the  rule  of  law  as  to  the  burden  of  proof,  and  you  cast  upon 
the  defendant  the  duty  to  show  that  there  was  no  negligence,  though 
the  settled  doctrine  in  these  cases  is  that  the  plaintff  must  show  that 
there  was  negligence  and  he  obviously  does  not  show  it  by  proving 
a  fact  which  may  or  may  not  be  negligence,  and  which,  therefore, 
until  explained  by  him,  is  absolutely  neutral.  If  an  act  may  or  may 
not  be  negligent,  as  surrounding  circumstances  make  it  the  one  or 
the  other,  it  is  clearly  incumbent  on  the  person  relying  on  it  as 
negligence  to  show  the  facts  which  make  it  what  it  is  alleged  to  be, 
and  what  it  must  be  to  support  a  recovery.  This  was  not  done, 
for  nothing  was  proved,  on  this  branch  of  the  case,  but  the  fact  that 
the  whistle  was  blown  over  the  crossing,  and  the  further  fact  that 
usually  the  signal  was  given  elsewhere:  and  so  it  seems  to  me  the 
plaintiff  failed  to  prove  that  the  defendant  had  been  guilty  of  negli- 
gence in  sounding  the  whistle  over  the  crossing. 


CREAVIN  ET  AL.  V.  NEWTON  STREET  RAILWAY 

COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  September^  ipoo. 


COLLISION  BETWEEN  WAGON  AND  STREET  CAR  —  EVIDENCE— NEG- 
LIGENCE FOR  JURY  —  In  an  action  to  recover  damages  for  injuries  sus- 
tained in  a  collision  between  plaintifif's  wagon  and  a  street  car,  it  was  error 
to  take  the  case  from  the  jury  where  there  was  evidence  on  which  the  jury 
could  have  found  that  plaintiffs  looked  to  see  if  a  car  was  coming  when 
they  were  fifteen  feet  from  the  crossing;  thai  they  saw  the  car  and  though 
it  was  loo  to  105  feet  away  and,  in  fact,  the  car  was  then  about  too  feel 
away,  they  drove  across  the  track  at  a  walk;  that  the  car  was  being 
driven  at  the  rate  of  fifteen  to  seventeen  miles  an  hour,  in  place  of  eight 
miles  an  hour,  as  the  city  ordinance  required;  as  these  facts  would  author- 
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Ize  a  finding  that  plaintiffs  thought  the  motorman  saw  them,  and  wo  aid  look 
oat  lor  them,  and  that  they  were  in  the  exercise  of  due  care,  whether  their 
estimate  was  correct  or  not  (i). 

Exceptions  from  Superior  Court,  Middlesex  County. 

Action  by  one  Creavin  and  another  against  the  Newton  Street- 
Railway  Company.  From  a  judgment  in  favor  of  defendant,  plain- 
tiffs bring  exceptions.     Exceptions  sustained, 

M.  J.  Connolly  and  Robert  Levi,  for  plaintiffs. 

George  L.  Mayberry  and  Thomas  J.  Kenny,  for  defendant. 

LoRiNG,  J.  —  The  only  question  in  this  case  is  whether  there  was 
evidence  that  the  plaintiffs  were  in  the  exercise  of  due  care.  The 
plaintiffs  were  injured  by  a  collision  between  their  wagon  and  an 
electric  car.  The  plaintiff  Creavin  was  an  expressman,  and  was 
driving  with  the  plaintiff  Connors,  who  was  employed  by  him,  in  an 
ordinary  covered  express  cart,  northeasterly  up  Pine  street,  to  cross 
River  street,  in  West  Newton,  at  about  half-past  eight  o'clock  on  the 
,  evening  of  December  22d.  The  electric  cars  run  on  the  southerly  side 
of  River  street,  close  to  the  sidewalk  on  that  side  of  the  street.  Pine 
street  intersects  River  street  at  an  angle  of  forty-five  degrees.  The 
electric  car  which  struck  the  plaintiffs  was  going  east.  The  plaintiffs' 
wagon  was  struck  about  the  rear  of  the  forward  wheels.  The  body  of 
the  wagon  was  thrown  to  the  right,  and  the  horse  and  forward  wheels 
to  the  left.  It  was  a  fair,  starlight  night.  The  plaintiffs  were  driv- 
ing at  a  walk  when  they  were  struck.  There  was  evidence  in  this 
case  on  which  the  jury  could  have  found  that  both  plaintiffs  looked 
to  see  if  a  car  was  coming,  when,  seated  as  they  were  in  the  wagon, 
they  were  fitteen  feet  from  the  track ;  that  their  view  was  obstructed 
until  they  reached  that  point;  that  they  saw  the  car,  and  each* 
thought  that  it  was  then  loo  to  105  feet  away,  and  that  in  fact  the 

f.  See  Note  on  Collisions  on  Street  follows:    "  Suit  for  damages  for  per- 

Railroads  by  Which  Persons  Other  sonal  injury.    It  appears  that,  when 

Than  Passengers  or  Employees  are  plaintiff  was  about  to  drive  on  the  car 

Injured,  at  end  of  this  case.  track,  the  car  was  several  hundred  feet 

For  other  actions  relating  to  Colli-  away,  and  there  was  nothing  to  pre- 

sions    Between    Vehicles   and   Street  vent  the  motorman  from  seeing  him. 

Cars,  from  1897  to  date,  see  vols.  1-8  The  plaintiff  had  the  right  of  way,  and 

Am.  Nbg.  Rep.,  and  the  current  num-  the  motorman's  duty  was  to  hold  his 

bcrs  of  that  series  of  Reports.  car  in  control,  so  as  to  avoid  collision. 

Coiiisum  between  vehicle  and  street  car.  The  fact  that  the  track  was  slippery 

—  In  SiCKLBR  V.  North  Jersey  Street  does   not  excuse  him.     He  knew,  or 

Ry.  Co.  fNnv  Jersey,  June,  igooj,  46  should  have  known  that  fact,  and  was 

Atl.   Rep.  779,  on  rule  to  show  cause  bound  to  take  care  accordingly.     The 

why  new  trial  should  not  be  granted,  verdict  is  reasonable,  and  the  rule  to 

plaintiff  having  recovered  judgment,  show  cause  should  be  discharged." 
the  Supreme  Court  stated  the  case  as 
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car  was  then  about  loo  feet  away;  that  they  thought  they  had  ample 
time  to  cross  the  tracks,  and  for  that  reason  drove  across  at  a  walk; 
and,  finally,  that  the  car  was  being  driven  at  the  rate  of  fifteen  to 
seventeen  miles  an  hour,  in  place  of  eight  miles  an  hour,  as  the  city 
ordinance  required.  These  facts  would  authorize  a  finding  that  the 
plaintiffs  thought  that  the  motorman  saw  them,  and  would  look  out 
for  them,  and  that  they  were  in  the  exercise  of  due  care,  whether 
their  estimates  were  right  or  not.  Moreover,  it  will  be  found,  by 
making  the  necessary  computations,  that  their  estimates  were  right; 
that  is  to  say,  if  the  car  was  loo  feet  away  when  the  plaintiffs, 
seated  in  the  wagon,  were  fifteen  feet  from  the  track,  the  plaintiffs, 
driving  at  the  rate  of  three  and  a  half  miles  an  hour,  would  have  got 
across  the  tracks  without  a  collision  if  the  car  had  come  at  the  rate 
of  eight  miles  an  hour;  and,  if  the  car  came  at  the  rate  of  sixteen 
miles  an  hour,  a  collision  would  have  ensued  substantially  as  it  did. 
The  case  should  have  been  submitted  to  the  jury. 
Exceptions  sustained. 

COLLISIONS  ON  STREET  RAILROADS  BY  WHICH  PERSONS  OTHER 
THAN  PASSENGERS  OR  EMPLOYEES  ARE  INJURED. 

Degree  of  care  required. 

A  street  railroad  company  must  use  ordinary  care  to  avoid  ^  collision,  and 
ordinary  care  is  the  use  of  such  watchfulness  and  precaution  as  are  fairly  pro- 
portioned to  ihe  danger  to  be  avoided  judged  by  the  standard  of  common  pru- 
dence and  experience;  or  such  care  as  a  reasonably  prudent  man,  under  the 
peculiar  circumstances  of  the  case,  would  exercise.  The  rule  requires,  not  the 
utmost  possible  caution  and  prudence,  but  such  degree  of  it  as  might  reasonably 
be  expected  of  persons  of  ordinarily  prudent  business  habits,  to  avoid  danger 
under  the  circumstances  of  each  case.  So  held  in  Citizens  Street  R.  Co.  v, 
Steen,  42  Ark.  321,  affirming  a  judgment  on  verdict  for  plaintiff  for  injuries  to 
her  person  and  property  occasioned  by  a  collision  between  defendant's  car,  and 
a  horse  and  buggy  driven  by  plaintiff. 

In  an  action  for  personal  injuries  to  plaintiff  by  reason  of  the  collision  of  a 
street  car  with  plaintiff's  truck,  it  was  held  in  Moroney  v.  Brooklyn  City  R.  Co.. 
30  N.  Y.  St.  Rep.  911,  that  it  was  error  to  so  charge  the  jury  that  the  latter  could 
not  understand  therefrom  whether  the  driver  of  the  street  car  was  bound  to 
exercise  reasonable  care  under  the  circumstances,  or  the  highest  degree  of  care, 
and  that  the  request  of  defendant's  counsel  should  have  been  charged,  viz.: 
*'  That  if  defendant's  driver  was  exercising  reasonable  care,  and,  in  the  man- 
agement of  his  car,  did  what  a  reasonably  prudent  man  would  have  done  under 
similar  circumstances,  the  defendant  is  not  liable." 

In  Flewelling  v,  Lewiston,  etc.,  R.  Co.,  89  Me.  585,  2  Am.  Neg.  Rep.  9, 
where  plaintiff  was  injured  in  a  collision  between  defendant's  electric  car  and 
plaintiff's  horse  and  road  cart,  it  was  held  that  great  care  must  be  observed  by 
conductors  and  drivers  or  motormen,  to  see  that  no  injury  be  caused  by  them- 
selves to  persons  or  teams,  so  that  when  a  person  or  team  be  caught  in  a  posi- 
tion of  any  peril  by  coming  in  collision,  or  close  contact  with  the  cars,  it  is  the 
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daty  of  those  who  are  managiag  the  cars  to  use  all  possible  effort,  by  slacken- 
ing the  speed  of  a  car,  or  stopping  it  altogether  to  avoid  injury. 

What  is  negligence. 

In  Kestner  v.  Piitsburf|r,  etc..  Traction  Co.,  158  Pa.  St.  422,  which  was  an 
action  for  damages  for  an  injury  to  plaintiff  occasioned  by  defendant's  electric 
car  colliding  with  a  wagon  in  plaintiff's  charge,  plaintiff  testified  that  seeing  the 
car  approaching,  he  signalled  the  driyer  10  stop,  and  started  to  unhitch  the 
horse  to  get  him  out  of  the  way  of  the  car,  and  whilst  so  doing,  the  car  struck 
the  wagon,  frightening  the  horse,  which  turned  around  and  injured  plaintiff. 
Il€ld^  that  there  was  sufficient  evidence  of  want  of  proper  care  to  submit  to  the 

jury. 

In  Patton  v,  Philadelphia  Traction  Co.,  132  Pa.  St  76,  where  ihe  driver  of  a 
dray  stopped  it  at  what  he  thought  was  a  safe  distance  from  the  car  track,  and 
while  putiing  a  blanket  on  his  horse  was  struck  by  defendant's  electric  car,  it 
was  held  that  as  the  driver  of  the  car  thought  he  had  room  enough  to  pass  plain- 
tiff and  his  dray,  ihe  accident  was  merely  caused  both  by  plaintiff  and  the  driver 
miscalculating  as  to  distance,  and  a  nonsuit  was  properiy  entered. 

In  Quinn  v.  Atlantic  Ave.  R.  Co.,  34  N.  Y.  St.  Rep.  801,  affirmed  134  N.  Y. 
6x1,  mem.,  the  facts  were:  An  empty  coal  cart  was  driven  by  plaintiff  on 
defendant's  tracks;  it  was  followed  about  sixty  feet  in  the  rear  by  another 
empty  coal  cart.  The  last-mentioned  cart  turned  out  of  the  track,  and  when 
the  horse  car  causing  the  collision  got  within  twenty  feet  of  plaintiff,  he  first 
became  aware  of  its  proximity.  He  testified  that  he  had  looked  for  the  horse 
car  up  to  the  time  of  its  approach.  The  driver  of  the  latter  testified  that  when 
he  was  thirty-five  feet  from  plaintiff  he  called  out;  that  when  he  was  twenty 
feet,  his  horses  being  on  a  trot  he  put  on  the  brakes  fully,  but  was  unable  to 
avoid  colliding  with  plaintiff's  cart,  owing  to  the  down  grade  and  the  slipperi- 
ness  of  the  track.  Held^  affirming  a  judgment  in  favor  of  plaintiff,  that  it  was 
properly  for  the  jury  to  decide  whether  plaintiff's  injuries  were  caused  by  the 
oegligence  of  defendant's  driver. 

Plaintiff  was  driving  along  a  street  in  New  York  city  in  a  buggy,  when  his 
progress  was  arrested  by  a  blockade  of  trucks  and  other  vehicles.  He  had 
crossed  defendant's  track,  but  his  buggy  was  so  near  to  it  that  a  car  could  not 
pass  without  a  collision.  A  horse  car  approached,  and  the  driver  told  plaintiff 
to  *'  get  off  the  track."  Plaintiff  asked  him  to  wait  until  the  trucks  moved,  as 
he  was  powerless  to  get  out  of  the  way  until  they  had  started.  The  driver 
cursed  plaintiff,  and  said  if  he  did  not  get  off  the  track,  he  would  get  him  off, 
some  way  or  other,  and  then  started  his  horses  causing  the  car  to  collide  with 
the  hind  wheels  of  the  buggy,  and  injuring  plaintiff.  Held^  in  Cohen  v.  Dry 
Dock,  etc.,  R.  Co.,  69  N.  Y.  170,  reversing  a  judgment  of  nonsuit,  that  as  the 
driver  was  seeking  to  make  his  trip  on  time,  it  could  not  be  said  to  be  clear 
that  the  act  of  the  driver  was  done  with  a  view  to  injure  plaintiff,  and  not  with 
a  view  to  his  master's  service,  and  that  the  evidence  should  have  been  submit- 
ted to  the  jury. 

Plaintiff  was  injured  in  a  collision  between  defendant's  horse  car  and  plain- 
tiff's cab.  Plaintiff's  driver  had  temporarily  stopped  on  defendant's  track  to 
receive  directions.  He  could  not  get  nearer  to  the  sidewalk  on  account  of  each 
side  of  the  street  t>eing  obstructed  with  snow  banks.  He  did  not  see  the  car, 
and  had  no  warning  of  its  approach.  Held^  in  Mullen  v.  Central  Park,  etc.,  R. 
Vol.  VIII  — 16 
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Co.,  I  Misc.  (N.  Y.)  216,  that  the  questions  whether  defendant  was  guilty  of 
negligence,  and  plaintiff  free  from  it,  were  for  the  jury. 

In  Chicago  City  R.  Co.  v,  Brady,  35  III.  App.  460,  where  plaintiff  was  injured 
in  a  collision  between  the  wagon  which  he  was  driving  and  defendant's  cable 
car,  and  the  evidence  was  conflicting,  it  was  held  that  the  verdict  of  the  jury  in 
favor  of  plainlifi  was  conclusive. 

When  a  motorman  discovers  a  vehicle  on  the  track  a  short  distance  ahead  of 
him,  he  must  so  have  the  power  which  propels  the  car  under  his  control  as  to 
avoid  a  collision  if  possible.  The  fact  that  the  vehicle  can  be  turned  in  either 
direction,  and  that  the  way  is  opened  for  it  to  be  turned,  does  not  relieve  the 
motorman  of  the  duty  to  use  ordinary  care  to  avoid  a  collision.  So  held  in 
Flannagan  r.  St.  Paul  City  R.  Co.,  68  Minn.  300,  3  Am.  Neg.  Rep.  560,  where 
plaintiff's  person  and  property  were  injured  in  a  collision  between  the  hack  he 
was  driving  and  defendant's  electric  car. 

In  Consolidated  T.  Co.  v,  Haight,  59  N.  J.  L.  577,  2  Am.  Neg.  Rep.  192,  where 
plaintiff  was  inj  ured  by  defendant's  trolley  car  colliding  with  the  rear  part  of  a  truck 
which  plaintiff  was  driving,  it  was  held  that  the  rights  of  a  street  railway  company 
in  a  public  highway,  and  its  obligations,  modified,  by  its  limitations  to  a  street 
line  of  track,  are  the  same  as  those  of  the  driver  of  any  other  vehicle;  and  both 
of  them  in  approaching  near  to,  or  attempting  to  pass,  the  other,  directly  in  its 
path,  are  required,  in  the  exercise  of  reasonable  care,  to  keep  themselves,  so 
far  as  consistent  with  a  legitimate  use  of  the  street,  under  such  control,  as  will 
enable  them  without  wilful  negligence  on  the  part  of  others,  to  avoid  collision 
and  damage.  In  the  same  case  it  was  further  held  that  timely  warning  of  the 
approach  of  a  trolley  car  should  be  given  by  signal,  so  that  persons  using  the 
track  might  avoid  danger. 

See  also  North  Side  R.  Co.  v.  Want,  4  Tex.  Civ.  App.  237;  Witte  v.  Brooklyn 
City  R.  Co.,  4  Misc.  286,  affirmed  143  N.  Y.  667,  mem.;  Cook  v.  Union  R.  Co., 
125  Mass.  57;  Gallagher  v.  Coney  Island,  etc.,  R.  Co.,  24  N.  Y.  St.  Rep.  746; 
Witxel  V,  Third  Ave.  R.  Co..  3  Misc.  (N.  Y.)  561,  6  Misc.  (N.  Y.)  635,  mem.; 
Thomas  v.  Citizen^  Pass.  R.  Co.,  132  Pa.  St.  504;  Kerrigan  v.  West  End  St.  R. 
Co.,  158  Mass.  305;  Berke  r.  Twenty-third  St.  R.  Co.,  22  N.  Y.  St.  Rep.  492; 
Seigel  v.  flisen,  41  Cal.  109;  Suydam  v.  Grand  St.,  etc.,  R.  Co.,  17  Abb.  Pr.  (N. 
Y.)  304;  Mercier  v.  New  Orleans,  etc.,  R.  Co.,  23  La.  Ann.  264;  Wood  zr.  Detroit 
City  R.  Co.,  52  Mich.  402;  Carson  v.  Federal  St.,  etc.,  R.  Co.,  147  Pa.  St.  219; 
Bindbeutal  f.  Street  R'y  Co.,  43  Mo.  App.  463;  Lahey  v.  Central  Park,  etc.,  R. 
Co..  2  Misc.  (N.  Y.)  537;  Bush  v.  St.  Joseph,  etc.,  R.  Co.  71  N.  W.  Repi  851; 
Kane  v.  People's  Pass.  R.  Co..  181  Pa.  St.  53,  2  Am.  Neg,  Rep.  61;  McManigal 
v.  South  Side  Pass.  R.  Co.,  181  Pa.  St.  358,  2  Am.  Neg.  Rep.  781;  Lee  r.  Schuyl- 
kill V.  Traction  Co..  13  Mont.  Co.  Law  Rep.  (Pa.)  91;  Eastwood  v.  La  Crosse 
City  R.  Co.,  94  Wis.  163;  Davidson  v,  Schuylkill  Traction  Co.,  4  Pa.  Super.  Ct. 
86:  Laufer  v.  Bridgeport  Traction  Co..  68  Conn.  475,  2  Am.  Neg.  Rep.  310; 
Geipel  v.  Stein  way  R.  Co.,  14  App.  Div.  (N.  Y.)  551,  i  Am.  Neg.  Rep.  654; 
Lenkner  v.  Citizens  Traction  Co.,  179  Pa.  St.  486,  i  Am.  Neg.  Rep.  162; 
McGrane  v.  Flushing,  etc.,  R.  Co.,  13  App.  Div.  (N.  Y.)  177,  i  Am.  Neg.  Rep. 
338;  Consol.  Traction  Co.  v.  Knoth,  (N.  J.)  i  Am.  Neg.  Rep.  633;  Blakeslee  v. 
Consolidated  St.  R.  Co.,  i  Am.  Neg.  Rep.  627;  Johnson  v.  St.  Paul  City  R.  Co.* 
I  Am.  Neg.  Rep.  03;  Consolidated  Traction  Co.  v.  Shaffery,  i  Am.  Neg.  Rep. 
4.75;  South  Covington,  etc.,  R.  Co.  r.  Pelzer,  2  Am.  Neg.  Rep.  156;  Garrity  v, 
Detroit  Citizens'  St.  R.  Co.,  2  Am.  Neg.  Rep.  574;  Consolidated  Traction  Co.  v. 
Behr,  2  Am.  Neg.  Rep.  189;  McCormack  v.  Nassau  Electric  R.  Co.,  2  Am.  Neg. 
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Rep.  631;  Breskey  v.  Third  Ave.  R.  Co.,  2  Am.  Neg.  Rep.  765;  Gold  rick  v. 
Union  R.  Co.,  2  Am.  Neg.  Rep.  647;  West  Chicago  St.  R.  Co.  v,  Boeker,  3 
Am.  Neg.  Rep.  532;  Calumet  Electric  St.  R.  Co.  v,  Christenson,  3  Am.  Neg. 
I^cp-  537;  Schron  v,  Staten  Island  Electric  R.  Co.,  3  Am.  Neg.  Rep.  61;  Mor- 
issey  V.  Westchester  £.  R.  Co.,  3  Am.  Neg.  Rep.  448;  Consolidated  Traction 
Co.  If.  Chenowith,  35  Atl.  Rep.  1067;  Same  v,  Lamberison,  36>Atl.  Rep.  100; 
Larie  v.  Metropolitan  St.  R.  Co.,  18  Misc.  (N.  Y.)  81;  Rooks  v.  Houston,  etc., 
R.  Co.',  9  App.  Div.  (N.  Y.)  79;  Brozek  v,  Steinway  R.  Co..  lo  App.  Div.  360; 
Fishback  v.  Steinway  R.  Co.,  11  App.  Div.  152;  Taylor  v.  Union  Traction  Co., 
6  Pa.  Dist.  Rep.  365;  Smith  v.  Electric  Traction  Co.,  6  Pa.  Dist.  Rep.  471; 
Thoreson  ».  La  Crosse  City  R.  Co.,  (Wis.)  68  N.  W.  Rrfp.  548;  Rombach  w. 
Crescent  City  R.  Co.,  4  Am.  Neg.  Rep.  158;  Zimmerman  v.  Union  R.  Co.,  4 
Am.  Neg.  Rep.  665;  Reilly  v.  Troy  City  R.  Co.,  4  Am.  Neg.  Rep.  719;  Flaherty 
r.  Harrison,  4  Am.  Neg.  Rep.  95;  Clark  v,  Bennett,  5  Am.  Neg.  Rep.  299;  Phil- 
lips V.  People's  Pass.  R.  Co.,  5  Am.  Neg.  Rep.  719;  Baltimore  Consol.  R.  Co. 
r.  Pierce,  6  Am.  Neg.  Rep.  539;  Duncan  v.  Union  R.  Co.,  6  Am.  Neg.  Rep.  155; 
Dennis  v.  North  Jersey  St.  R.  Co.,  7  Am.  Neg.  Rep.  453;  Schilling  v.  Metro- 
politan St.  R.  Co.,  7  Am.  Neg.  Rep.  318;  Garduhn  v.  Union  R.  Co.,  7  Am.  Neg. 
Rep.  641;  Metropoliun  St.  R.  Co.  v.  Kennedy,  27  C.  C.  A.  136;  Wetzel  v.  Phil- 
adelphia Traction  Co.,  184  Pa.  St.  407;  Calumet  St.  Electric  R.  Co.  v,  Lynholm, 
70  111.  App.  371;  Kelly  v,  Louisyille  R.  Co.,  46  S.  W.  Rep.  688;  Cardonner  v, 
Metropoliun  St.  R.  Co.,  26  App.  Div.  (N.  Y.)  8;  Saffer  v,  Westchester  Electric 
R.  Co.,  22  Misc.  (N.  Y.)  555;  West  Chicago  St.  R.  Co.  v.  Musa,  180  111.  130; 
Louisville  R'y  Co.  v.  Blades,  51  S.  W.  Rep.  820;  West  Chicago  St.  R.  Co.  v. 
O'Connor,  85  111.  App.  278;  Chicago  City  St.  R.  Co.  v.  Mager,  185  111.  336. 

Right  of  way. 

In  Chicago  W.  D.  R.  Co.  v.  Ingiaham,  131  III.  659,  where  plaintiff's  person 
and  his  horse  and  buggy  were  injured  by  colliding  with  a  street  car  of  appeU 
lant's,  it  was  held  that  an  instruction  asked  by  appellants  that  a  street  car  is 
entitled  to  the  track  on  meeting  other  vehicles,  and  that  the  vehicle  should  yield 
the  right  of  the  track  to  the  car,  would  have  misled  the  jury  into  the  belief  that 
the  street  car  company  was  not  bound  to  exercise  due  and  proper  care  to  pre- 
vent collisions  with  others  using  the  same  street,  and  was  properly  refused. 

A  street  railroad  company  has  no  exclusive  right  of  travel  upon  its  track, 
and  it  is  bound  to  use  the  same  care  in  preventing  a  collision,  as  the  driver  of 
a  wagon  or  other  vehicle.     Rascher  v.  East  Detroit,  etc.,  R.  Co.,  90  Mich.  413. 

In  North  Hudson  R'y  Co.  v,  Isley,  49  N.  J.  L.  J.  468,  where  plainiiff  was 
injured  in  a  collision  between  a  wagon  he  was  driving  and  a  horse  car  of  defend- 
ant company,  it  was  held  that  when  a  horse  car  is  passing  on  its  track  in  a 
public  highway,  it  is  the  duty  of  the  driver  of  any  vehicle  to  remove  such  vehicle 
from  the  track  in  time  to  give  free  passage  to  the  car.  When  the  driver  should 
begin  to  turn  his  vehicle  from  the  track  must  depend  on  the  circumstances  on 
which  the  driver  must  exercise  a  reasonable  judgment,  and  do  what  a  prudent 
man,  diligent  to  give  passage  to  the  car,  would  do.  * 

Plaintiff  was  injured  in  a  rear-end  collision  between  a  heavily  loaded  wagon 
he  was  driving  and  defendant's  horse  car,  before  his  wagon  had  completely 
cleared  the  track  out  of  which  he  had  turned  to  allow  defendant's  car  to  pass. 
Held,  in  Adolph  v.  Central  Park,  etc.,  R.  Co..  76  N.  Y.  530,  (affirming  a  judg- 
ment on  verdict  for  plaintiff),  that  one  of  the  public  has  a  right  to  drive  his 
vehicle  upon  the  track  of  a  street  railway,  as  well  as  to  cross  it  at  the  intersec- 
tion of  streets,  but  he  should  not  only  at  once  turn  off  the  trade  when  called 
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upon-  to  do  so  by  an  employee  of  the  company  so  as  to  make  way  for  a  car 
approaching  from  behind,  butalso  listen  to  whatever  signal  there  might  be  from 
such  a  car;  and  he  should  also  look  behind  him  from  time  to  time,  to  see 
whether  he  should  not  soon  turn  ofiF,  so  that  a  car  may  pass  without  undue  slack- 
ening of  ordinary  speed. 

In  Swain  v.  Fourteenth  St.  R.  Co.,  93  Cal.  179,  which  was  ap  action  by  a 
police  officer  for  damages  for  injuries  sustained  by  him  by  a  pauol  wagon  of 
which  he  was  in  charge  colliding  with  defendant's  car  coming  from  an  opposite 
direction,  it  was  held  that  driving  a  wagon  on  a  street  car  track  is  not  negligence 
per  se^  and  the  evidence  sufficed  to  show  that  the  car  driver  was  negligent  in 
not  looking  ahead  to* see  if  the  track  was  clear. 

In  view  of  the  inability  of  electric  cars  to  leave  their  tracks,  it  is  the  duty  of 
free  vehicles  not  to  obstruct  them  unnecessarily,  and  to  turn  to  one  side  when 
they  meet  them;  but,  subject  to  that,  and  to  the  respective  powers  of  the  two, 
a  car  and  a  wagon  owe  reciprocal  duties  to  use  reasonable  care  on  each  side  to 
avoid  a  collision.  Neither  has  a  right  to  assume  that  the  other  will  keep  out  of 
the  way  at  its  peril,  although  the  electric  car  has  a  right  to  demand  that  the 
wagon  shall  not  obstruct  it  by  unreasonable  delay  upon  the  track.  So  held  in 
White  V,  Worcester  Consol.  St.  R.  Co.,  167  Mass.  43,  where  plaintiff  had  been 
injured  in  a  collision  between  the  vehicle  he  was  driving  and  defendant's  elec- 
tric car. 

See  also  Buhrens  v.  Dry  Dock,  etc.,  R.  Co.,  25  N.  Y.  St.  Rep.  191,  affirmed 
125  N.  Y.  702.  mem.;  Watson  v.  Minneapolis  St.  R.  Co.,  55  N.  W.  Rep.  742; 
DriscoU  V.  West  End  St.  R.  Co.,  34  N.  E.  Rep.  171;  New  Jersey  Electric  R.  Co. 
V.  Miller,  i  Am.  Neg.  Rep.  476;  Atlantic  Coast  Electric  R.  Co.  v.  Rennard,  6 
Am.  Neg.  Rep.  125. 

Instruetions  to  Jury. 

In  Seaman  v.  Koehler,  122  N.  Y.  646.  the  facts  were:  A  brewery  truck  col- 
lided with  a  horse  car,  and  injured  the  conductor  thereof  whilst  he  was  stand- 
log  upon  the  side  platform  collecting  fares.  The  only  evidence  as  to  the  rela- 
tion between  the  conductor  and  driver  of  the  horse  car  was  that  the  former  by 
signals  to  the  latter,  stopped  the  car  to  let  off  and  take  on  passengers.  Held, 
that  for  the  purpose  of  reversing  a  judgment  in  favor  of  plaintiff,  the  court 
would  not  lake  judicial  notice  of  their  relations,  and  it  was  not  error  to  charge 
that  negligence  on  the  part  of  the  driver  of  the  street  car  could  not  be  imputed 
to  the  conductor  thereof. 

See  also  West  Chicago  Street  R.  Co.  v,  Mueller,  i  Am.  Neg.  Rep.  417;  New 
Jersey  Electric  R.  Co.  v.  Miller,  i  Am.  Neg.  Rep.  476;  McCormack  v.  Nassau 
Electric  R.  Co.,  2  Am.  Neg.  Rep.  631;  Clark  v.  Bennett,  5  Am.  Neg.  Rep.  299; 
Wilson  V.  Minneapolis  St.  R.  Co.,  5  Am.  Neg.  Rep.  385;  Richter  r.  Cicero,  etc., 
R.  Co.,  70  III.  App.  196. 

Contributory  negligenee* 

In  Citizens  Street  R.  Co.  v,  Steen,  42  Ark.  321,  where  plaintiff  was  injured  by 
defendant's  horse  car  colliding  with  a  horse  and  buggy  driven  by  her,  it  was 
held  that  although  the  plaintiff  might  have  been  to  some  extent  negligent,  yet, 
if  the  defendant  did,  or  by  reasonable  diligence  might,  have  discovered  the  neg- 
ligence in  time,  by  using  ordinary  care,  to  have  prevented  the  injury  and  failed 
to  use  such  care,  it  would  be  responsible. 

Plaintiff  was  injured  in  a  rear-end  collision  between  defendant's  horse  car 
and  the  cart  he  was  driving.    Held^  in  Quinn  v.  Atlantic  Ave.  R.  Co.,  34  N.  Y. 
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St.  Rep.  8oi,  that  it  was  not  error  to  refuse  to  charge  that,  if  plaintiff  wilfully 
obstructed  the  passage  of  the  car,  he  would  be  guilty  of  contributory  negli- 
gence, when  the  court  had  more  than  covered  defendant's  request  by  substan- 
tially charging  as  to  the  duty  of  plaintiff  to  turn  out  of  the  track,  and  that  a 
lailure  to  do  so  would  constitute  contributory  negligence. 

In  an  action  against  an  electric  railroad  for  damages  for  colliding  with  a 
horse  and  Ougfry  driven  by  plaintiff's  husband  whereby  plaintiff  suffered  per- 
sonal  injury,  it  was  held  in  Rascher  v.  East  Detroit,  etc.,  R.  Co.,  90  Mich.  413, 
that,  as  defendant  had  no  headlight  on  its  car  which  was  running  at  the  rate  of 
fifteen  or  twenty  miles  an  hour,  and  as  the  husband  testified  that  if  the  car  had 
a  headlight  he  could  have  seen  it  one  and  one-half  or  two  miles  ahead,  the 
plaintiff  and  her  husband  were  not  negligent  in  driving  upon  the  track,  and 
that  whether  they  used  ordinary  care  to  prevent  the  collision  was  for  the  jury. 

It  was  held  in  Shea  v.  St.  Paul  City  R.  Co.^  50  Minn.  395,  where  plaintiff  was 
injured  in  a  collision  between  defendant's  electric  car  and  a  hack  which  plain- 
tiff was  driving,  whilst  he  was  endeavoring  to  cross  defendant's  track  at  (he 
intersection  of  two  streets,  that  the  rule  that  one  approaching  a  railroad  cross- 
ing upon  a  highway  must  look  up  and  down  the  track  before  he  attempts  to 
cross,  is  not  applicable,  as  a  hard  and  fast  rule,  to  one  who  attempts  to  cross  a 
street  car  track  upon  a  public  street.  The  failure  to  do  so  is  not,  as  a  matter  of 
law,  and  without  regard  to  circumstances,  negligence. 

See  also  Follet  v.  Toronto  Sl  R.  Co.,  15  Ont.  App.  346;  Magee  v.  West  End 
St.  R.  Co.,  151  Mass.  340;  Chicago,  etc.,  R.  Co.  v.  Bert,  69  111.  388;  Suydam  v. 
Grand  St.,  etc.,  R.  Co.,  17  Abb.  Pr.  (N.  Y.)  304;  Garrity  v.  Detroit  Citizens  St. 
R.  Co.,  2  Am.  Neg.  Rep.  574;  Smith  v.  Electric  Traction  Co.,  4  Am.  Neg.  Rep. 
726;  Becker  v.  Detroit  Citizens  St.  R.  Co.,  6  Am.  Neg.  Rep.  583;  Bennett  v. 
Detroit  Citizens  Sl  R.  Co.,  7  Am.  Neg.  Rep.  633;  Chicago,  etc.,  R.  Co.  v.  Mc- 
Carthy, 66  111.  App.  667;  West  Chicago  St.  R.  Co.  v.  Boeker,  3  Am.  Neg.  Rep. 
532;  West  Chicago  St.  R.  Co.  v.  Foster,  74  111.  App.  414;  Lawler  v.  Hartford  Sl. 
R.  Co.,  72  Conn.  74;  Reilly  v.  Metropolitan  St.  R.  Co.,  26  Misc.  Rep.  814;  Duni- 
can  V.  Union  R.  Co.,  6  Am.  Neg.  Rep.  155;  Bossert  v.  Nassau  Electric  R.  Co., 
40  App.  Div.  (N.  Y.)  144;  Quinn  v,  Brooklyn  City  R.  Co.,  40  App.  Div.  (N.  Y.) 
608;  Weidinger  v.  Third  Ave.  R.  Co.,  40  App.  Div.  (N.  Y.)  197;  Petri  v.  Third 
Ave.  R.  Co.,  30  Misc.  (N.  Y.)  254. 

Damages. 

Plaintiff's  person  and  his  horse  and  buggy  were  injured  in  a  collision  with  a 
street  car.  Damages  for  both  injuries,  viz.,  to  plaintiff's  person,  and  property, 
were  set  up  in  the  same  count  of  the  declaration.  Held^  in  Chicago  W.  D.  R. 
Co.  V.  Ingraham,  131  111.  659,  that,  as  no  demurrer  had  been  filed,  and  no  objec- 
tion taken  toevidenceas  to  such  injuries,  the  court  did  not  err  in  instructing  the 
jury  that  plaintiff  had  a  right  to  recover  both  for  injury  to  his  person  andproperty. 

Plaintiff  having  been  injured  in  her  person  and  property  in  a  rear-end  col- 
lision between  defendant's  horse  car,  and  the  horse  and  buggy  she  was  driving, 
it  was  held  in  Citizens  Street  R.  Co.  v,  Steen,  42  Ark.  321,  that  the  measure  of 
plaintiff's  damages  was  a  fair  pecuniary  compensation  for  such  injuries  as  she 
might  have  sustained  to  herself  and  her  property;  and  in  addition,  if  the  injury 
was  wilful,  or  attended  with  such  gross  negligence  as  manifested  a  careless  dis- 
regard of  the  consequences  to  plaintiff,  the  jury  might  add  such  sum  as  they 
thought  proper  under  the  circumstances,  by  way  of  vindictive  or  exemplary 
damages,  or  as  punishment  for  the  wrongful  conduct  of  the  defendant's  driver. 

See  also  Swain  v.  Fourteenth  St.  R.  Co.,  93  Cal.  179. 


jfl 
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liability  of  a  eompany  using  the  cars  of  another  company. 

In  Weyant  r.  New  York,  etc.,  R.  Co.,  3  Duer(N.  Y.)36o,  plaintiff,  whilst  driv- 
ing along  Canal  street  in  his  ice  wagon,  was  injured  in  a  collision  between  his 
wagon,  and  a  railroad  car  of  one  company,  but  which  was  drawn  by  horses 
owned  by  another  company  who  also  employed  the  driver.  Held,  that  plain- 
tiff's action  was  properly  brought  against  the  owner  of  the  horses  and  employee 
of  the  driver. 


BOOMER  V.  WILBUR  et  AL. 

Supreme  Judicial  Courts  Massachusetts ^  September^  ipoo. 


PEDESTRIAN  INJURED  BY  FALLING  BRICKS  —  INDEPENDENT  CON- 
TRACTOR—LIABILITY.  —  Where  defendants,  owners  of  buildings, 
employed  a  competent  independent  contractor  to  repair  the  chimneys  of  their 
buildings,  who  was  to  do  the  work  without  supervision  of  the  owners  over 
the  details  of  the  work,  or  the  manner  in  which  it  should  be  done,  they  were 
not  liable  to  a  person  who  was  injured  on  the  street  by  falling  bricks,  caused 
by  the  contractor's  negligence  (i). 

Exceptions  from  Supreme  Judicial  Court,  Bristol  County. 

Action  by  Boomer  against  Wilbur  and  others  for  personal  injuries; 

From  a  judgment  for  plaintiff,  defendants  except.  Exceptions 
sustained. 

H.  J.  Fuller,  for  plaintiff. 

L.  E.  White  and  F.  S.  Hall,  for  defendants. 

Hammond,  J.  — The  court  instructed  the  jury,  in  substance,  that 
where,  under  a  contract  between  the  owner  of  a  house  and  the  per- 
son doing  the  work,  work  is  done  upon  the  house,  and  the  owner 
retains  the  right  of  access  to  and  the  control  of  the  premises,  and 
such  work  is  ordinarily  attended  with  danger  to  the  public  unless 
proper  precautions  are  taken  to  avoid  it,  the  owner  is  bound  to  the 
exercise  of  due  care  to  see  that  such  precautions  are  taken  for  the 
safety  of  the  public;  and  if,  by  reason  of  the  failure  to  take  such 
precautions,  a  person  lawfully  on  the  street  and  in  the  exercise  of 
due  care  is  injured,  the  owner  is  answerable  notwithstanding  the 
work  is  being  done  under  a  contract  between  him  and  the  contractor. 
Having  stated  this  as  a  general  rule,  the  court  applied  it  to  this 
case  as  follows:  '*  If  the  defendants  employed  a  person  to  repair 
the  chimneys  on  their  buildings  adjoining  the  highway  under  the 
contract,  to  repair  them  for  a  fixed  sum,  and  the  defendants  retained 

I.  For    other    actions     relating    to    the  current  numbers  61  that  series  of 
Pedestrians   Injured  by   Falling    Ob-    Reports, 
jects,  see  foIs.  1-8  Am.  Nbg.  Rbp.,  and 
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the  right,  retained  control,  and  the  right  of  access  to  the  building, 
and  such  work  on  the  chimneys  would  ordinarily  be  attended  with 
danger  to  the  public,  unless  proper  precautions  to  avoid  it  were 
taken,  the  defendants  were  bound  to  take  proper  precautions,  or  to 
see  that  proper  precautions  were  taken,  for  the  safety  of  the  public; 
and,  if  the  plaintiff  was  injured  while  she  was  lawfully  on  the  street 
adjoining  the  defendant's  premises,  and  in  the  exercise  of  due  care, 
by  reason  of  the  failure  of  the  defendants  to  take  proper  precau- 
tions, or  by  reason  of  their  failure  to  see  that  proper  precautions 
were  taken,  to  avoid  such  injury,  then  the  defendants  are  liable  for 
the  injury."  We  understand  these  instructions  to  mean  that,  even 
if  the  defendants  employed  a  competent  independent  contractor  to 
repair  these  chimneys,  who  was  to  do  the  work  without  any  dicta- 
tion or  supervision  on  the  part  of  the  defendants  over  the  details  of 
the  work,  or  the  manner  in  which  it  should  be  done,  the  defendants 
would  be  answerable  for  the  failure  of  the  contractor  to  take  proper 
precautions  to  protect  travelers  upon  the  highway  from  falling  bricks. 
While  the  master  is  liable  for  the  negligence  of  the  servant,  yet  when 
the  person  employed  is  engaged  under  an  entire  contract  for  a  gross 
sum  in  an  independent  operation,  and  is  not  subject  to  the  direction 
and  control  of  his  employer,  the  relation  is  not  regarded  as  that  of 
master  and  servant,  but  as  that  of  contractor  and  contractee ;  and 
in  such  case  the  general  rule  is  that  the  negligence  of  the  contract- 
ing party  cannot  be  charged  upon  him  for  whom  the  work  is  to  be 
done;  and  this  rule  is  applicable  even  where  the  owner  of  the  land 
is  the  person  who  hires  the  contractor,  and  for  whose  benefit  the 
work  is  done.  Hilliard  v,  Richardson,  3  Gray,  349;  Forsyth  v. 
Hooper,  11  Allen,  419;  Conners  v,  Hennessey,  112  Mass.  96;  Hard- 
ing V.  City  of  Boston,  163  Mass.  18,  39  N.  E.  Rep.  411.  There  are, 
however,  some  well-known  exceptions  to  the  rule.  If  the  perform- 
ance of  the  work  will  necessarily  bring  wrongful  consequences  to 
pass  unless  guarded  against,  and  if  the  contract  cannot  be  performed 
except  under  the  right  of  the  employer  who  retains  the  right  of 
access,  the  law  may  hold  the  employer  answerable  for  negligence  in 
the  performance  of  the  work.  Woodman  v.  Railroad  Co.,  149  Mass. 
335,  21  N.  E.  Rep.  482,  4  L.  R.  A.  213,  was  such  a  case,  and  the 
defendant  was  held  liable  for  the  act  of  an  independent  contractor 
hired  by  it  to  dig  up  and  obstruct  the  streets  for  the  purpose  of  lay- 
ing down  the  track,  upon  the  ground  that  the  contract  called  for  an 
obstruction  to  the  highway  which  necessarily  would  be  a  nuisance 
unless  properly  guarded  against.  The  same  principle  is  further  illus- 
trated in  Curtis  v.  Kiley,  153  Mass.  123,  26  N.  E.  Rep.  421,  and 
Thompson  v.  Railway  Co.,  170  Mass.  577,  49  N.  E.  Rep.  913,  40  L. 
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R.  A.  345.  Again,  if  the  contract  calls  for  the  construction  of  a 
nuisance  upon  the  land  of  the  employer,  he  may  be  held  answerable 
for  the  consequences.  In  Gorham  v.  Gross,  125  Mass.  232,  the 
defendant  had  caused  to  be  constructed  by  an  independent  con- 
tractor a  party  wall,  half  on  the  defendant's  land  and  half  upon 
adjoining  land;  and  after  it  was  completed  and  accepted  it  fell, 
causing  damage  to  the  property  of  the  adjoining  landowner.  Tnere 
was  evidence  that  the  fall  of  the  wall  was  occasioned  by  negligence 
in  its  construction.  The  court  said  that  the  wall  as  constructed  was 
a  nuisance  **  likely  to  do  mischief,"  and  held  the  defendant  answer- 
able for  the  damage  caused  by  its  fall.  To  the  same  effect  is  Cork 
V,  Blossom,  162  Mass.  330,  38  N.  E.  Rep.  495,  26  L.  R.  A.  256. 
The  instructions  to  the  jury  allowed  them  to  find  a  verdict  for  the 
plaintiff,  not  upon  the  ground  that  the  chimney  was  a  nuisance 
**  likely  to  do  mischief,"  but  upon  the  ground  that  the  work  of  repair 
called  for  by  the  contract  was  necessarily  a  nuisance,  within  the  rule 
stated  in  Woodman  v.  Railroad  Co.,  ubi  supra^  and  other  similar 
cases.  The  work  called  for  was  the  repair  of  chimneys.  At  most^ 
the  brick  were  to  be  taken  off  for  a  few  feet,  and  relaid.  The  work 
which  was  to  be  done  was  not  such  as  would  necessarily  endanger 
persons  in  the  street.  It  did  not  involve  throwing  the  brick  into  the 
street,  or  causing  or  allowing  them  to  fall  so  as  to  endanger  persons 
traveling  therein.  It  is  plain  that,  unless  there  was  negligence  in 
the  actual  handling  of  the  brick,  there  could  be  no  injury  to  the 
passing  traveler.  The  case  very  much  resembles  Pye  v,  Faxon,  156 
'  Mass.  471,  31  N.  £.  Rep.  640.  The  plaintiff  in  that  case,  being  the 
tenant  of  a  house,  sued  the  owner  of  an  adjoining  lot  for  trespasses 
alleged  to  have  been  committed  upon  the  plaintiff's  estate  by  the 
defendant  while  engaged  in  constructing  a  large  building  on  his  lot. 
It  appeared  from  the  testimony  that  the  wall  next  to  the  plaintiff's 
house  was  not  built  on  the  boundary  line,  but  was  several  inches 
from  it,  and  that  the  staging  used  in  building  it  was  placed  upon  the 
inside;  that  the  brick,  when  laid,  pressed  out  the  mortar,  which  was 
then  scraped  off  by  the  trowels  of  the  masons,  and  some  of  it  dropped 
upon  the  plaintiff's  land,  upon  her  rear  windows,  and  upon  the 
clothes  hanging  in  her  back  yard.  At  the  trial  the  presiding  judge 
instructed  the  jury  that,  if  the  dropping  of  the  mortar  was  from  the 
carelessness  of  the  workmen,  the  defendant  was  not  liable,  but,  if  it 
was  something  necessarily  involved  in  the  building  of  the  wall,  then 
he  might  be  liable;  and  these  instructions  were  held  to  be  correct. 
This  is  not  a  case  where  the  work,  even  if  properly  done,  creates  a 
peril,  unless  guarded  against,  as  in  the  cases  relied  upon  by  the 
plaintiff.     The  accident  was  caused  by  the  act  of  the  contractor  ia 
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doing  what  it  was  not  necessary  for  him  to  do,  what  he  was  not 
expected  to  do,  and  what  he  did  not  intend  to  do.  If  it  had  been 
necessary  for  him  to  topple  the  chimney  over  into  the  street,  or  to 
remove  the  bricks  by  letting  them  fall  into  it,  or  the  contract  had 
contemplated  such  action,  the  instructions  would  not  have  been 
objectionable;  but,  as  this  was  not  necessary  or  intended,  the  work 
could  not  be  classed  as  work  which,  if  properly  done,  was  ordinarily 
attended  with  danger  to  the  public.  The  negligence,  if  any,  was  in 
a  mere  detail  of  the  work.  The  contract  did  not  contemplate  such 
negligence,  and  the  negligent  party  is  the  only  one  to  be  held.  The 
case  is  clearly  distinguishable  from  Woodman  v.  Railroad  Co.,  ubi 
supra^  and  others  of  a  like  character,  and  must  be  classed  with  Con- 
ners  v.  Hennessey,  ubi  supra^  and  others  like  it. 

Smith's  circular  was  properly  excluded.  His  competency,  even  if 
it  was  material,  was  not  in  dispute,  and  the  kind  of  staging  he 
advertised  to  use  was  immaterial. 

The  exclusion  of  the  questions  with  reference  to  the  prior  ailments 
of  the  plaintiff  was  within  the  discretion  of  the  court.  The  phy- 
sician who  had  treated  her  for  them  testified  that  he  did  not  think 
there  was  any  reason  to  believe  that  they  were  in  any  way  connected 
with  her  condition  after  the  accident;  and  although,  as  stated  by 
the  counsel  for  the  defendant,  that  might  not  be  the  opinion  of 
another  physician,  who  was  present  at  the  suggestion  of  the  defend- 
ant, to  hear  the  evidence,  and  although,  in  accordance  with  experi- 
ence in  such  matters,  very  likely  it  would  not  be,  still  the  court  may 
have  concluded  that  he  could  not  assume  this  contradiction  in.  the 
expert  testimony  until  it  actually  occurred,  and  that  upor^  the  evi- 
dence before  him  he  was  justified  in  looking  at  the  prior  ailments  as 
in  no  way  connected  with  her  condition  at  the  trial,  and  therefore 
immaterial.     It  does  not  appear  that  in  this  there  was  error. 

Exceptions  sustained. 


BEDFORD  V.  CITY  OF  WOBURN. 

Supreme  Judicial  Courts  Massachusetts^  September y  igoo. 


DEFECTIVE  SIDEWALK  — FALLING  OVER  WATER  BOX  —  QUESTIONS 
FOR  JURY.  —  In  an  action  to  recover  damages  for  injuries  sustained  by 
plainilff  stumbling  over  a  water  shut-off  box  on  the  sidewalk,  the  questions 
whether  a  shut-off  box  in  the  middle  of  a  sidewalk  much  used  for  foot 
travel,  projecting  on  one  side  an  inch  and  a  quarter  above  ihe  surrounding 
gravel,  constituted  a  defect,  and  whether  such  an  object  was  liable  to  cause 
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travelers,  in  the  exercise  of  due  care,  lo  stumble  and  fall,  and  whether  the 
city  exercised  reasonable  care  in  suffering  the  box  and  sidewalk  lo  remain 
in  that  condition,  were  for  the  jury  (i). 
USUAL  CONTRIVANCE  NOT  JUSTIFICATION  FOR  DEFECT.  —The  fact 
that  the  shut-off  box  was  ihe  usual  contrivance  used  in  cities  for  the  pur- 
pose for  which  it  was  placed  in  the  sidewalk  would  not  justify  defendant 
in  maintaining  it  in  such  a  condition  as  to  render  the  highway  defective 
and  unsafe. 

Exceptions  from  Superior  Court,  Middlesex  County. 

Action  by  Redford  against  the  City  of  Woburn  to  recover  for 
injuries  from  an  alleged  defective  sidewalk.  From  judgment  for 
plaintiff,  defendant  excepts.     Exceptions  overruled. 

Smith  &  Ludden,  for  plaintiff. 

Francis  P.  Curran,  for  defendant. 

Morton,  J.  —  There  was  evidence  tending  to  show  that  the  plain- 
tiff,  while  in  the  exercise  of  due  care,  was  walking  along  a  sidewalk 
on  Bennett  street,  a  public  highway  in  the  defendant  town,  when  he 
stumbled  over  a  water  shut-off  box,  which  was  about  in  the  middle 
of  the  sidewalk,  and  received  the  injuries  complained  of.  The 
exceptions  state  that  the  sidewalk  was  much  used  for  foot  travel. 
The  defendant  asked  the  court  to  rule  that  on  all  the  evidence  the 
plaintiff  was  not  entitled  to  recover,  and  that  the  evidence  was  not 
sufficient  to  justify  the  jury  in  finding  that  the  shut-off  box  was  a 
defect.  The  court  declined  so  to  rule.  There  was  a  verdict  for  the 
plaintiff,  and  the  case  is  here  on  defendant's  exceptions  to  the 
refusal  of  the  court  to  give  the  rulings  asked  for.  The  size  of 
the  shut-off  box  is  not  given,  but  the  exceptions  state  that  it  was 
"the  usual  contrivance  used  in  cities  for  shutting  off  connection 
between  public  water  mains  and  the  service  pipes  of  private  takers." 
It  appeared  that  on  the  side  next  to  the  fence  it  projected  one- 
eighth  of  an  inch  above  the  surrounding  gravel,  on  the  northerly 
side  one-quarter  of  an  inch,  on  the  southerly  side  one-half  of  an 
inch,  and  on  the  easterly  side  one  and  one-quarter  inches.  The 
cause  of  the  projection  on  the  easterly  side  does  not  appear,  except 
inferentially.  It  may  have  been  because  the  sidewalk  was  worn 
away  on  that  side  so  as  to  leave  the  box  projecting  as  it  did,  or  it 

I.  Obstruction  on  sidewalk,  —  See  the  App.,  January,  1900)  7  Am.  Neg.  Rep. 

following  cases  relating  to  obstructions  356  n,  (person  falling  over  large  stone 

on  sidewalk:  which  had  been  left  on  sidewalk  for  a 

Horner  v.  City  of  Philadelphia,  194  long  period). 

Pa.  St.  542,  7  Am.  Neg.  Rep.  356,  (per-  City  of   Denver  v.  Stein,  (Colorado, 

son  falling  over  fire  plug  on  sidewalk;  May,  1898)  4  Am.  Neg.  Rep.  125,  (per* 

city  not  liable).  son  falling  over  pipe  which  protruded 

Davis  V.  City  of  Austin,  (Tex.  Civ.  above  the  sidewalk;  city  liable). 
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may  have  been  that  the  slope  of  the  sidewalk,  which  is  stated  in  the 
exceptions  to  have  been  **  in  a  general  way  "  from  the  fence  to  the 
street,  was  such  at  that  spot  as  to  cause  the  box  to  project  on  its 
easterly  side.  Whatever  the  cause,  there  is  nothing  to  show  that 
the  projection  was  due  to  an  accident,  or  that  the  condition  had  not 
existed  for  days,  and  perhaps  weeks.  The  defense  does  not  seem, 
indeed,  to  have  been  based  on  the  ground  that  the  defect,  if  there 
was  one,  was  a  matter  of  only  a  few  hours'  standing,  but  on  the 
ground  that  the  box  did  not  constitute  a  defect,  and  that  the  evi- 
dence left  it  uncertain  whether  the  box  caused  the  injuries  com- 
plained of.  But,  as  already  observed,  we  thinly  that  there  was 
evidence  warranting  the  jury  in  finding  that  the  box  caused  the  plain- 
tiff to  fall.  And  we  do  not  think  it  could  be  ruled  as  matter  of  law 
that  the  jury  were  not  warranted  in  finding  that  a  shut-off  box  in 
the  middle  of  a  sidewalk  much  used  for  foot  travel,  projecting  on 
one  side  an  inch  and  a  quarter  above  the  surrounding  gravel,  did 
not  constitute  a  defect.  Whether  such  an  object  was  liable  to  cause 
travelers,  while  in  the  exercise  of  due  care,  to  stumble  and  fall,  or 
to  turn  or  sprain  the  ankle,  as  we  infer  the  plaintiff  did,  and  whether 
the  defendant  exercised  reasonable  care  in  suffering  the  box  and 
sidewalk  to  remain  in  the  condition  in  which  they  were,  were,  it 
seems  to  us,  questions  for  the  jury.  See  Loan  v.  City  of  Boston, 
io6  Mass.  450;  Dowd  v.  Inhabitants  of  Chicopee,  116  Mass.  93; 
Aston  V.  City  of  Newton,  134  Mass.  507 ;  Marvin  v.  City  of  New 
Bedford,  158  Mass.  464,  33  N.  E.  Rep.  605 ;  Spellman  v.  Inhabitants 
of  Chicopee,  131  Mass.  443;  Hughes  v.  City  of  Lawrence,  160  Mass. 
474,  36  N.  E.  Rep.  485;  Sawyer  v.  City  of  Newburyport,  157  Mass. 
431,  32  N.  E.  Rep.  653. 

The  fact  that  the  shut-off  box  was  the  usual  contrivance  used  in 
cities  for  the  purpose  for  which  it  was  placed  in  the  sidewalk  would 
not  justify  the  defendant  in  maintaining  it  in  such  a  condition  as  to 
render  the  highway  defective  and  unsafe. 

Exceptions  overruled. 
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SHIPPEY  V.  GRAND  RAPIDS  LEATHER 

COMPANY. 

Supreme  Courts  Michigan^  July^  igoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  FALLING  INTO  OPEN  TANK  — 
ASSUMPTION  OF  RISK  —  CONTRIBUTORY  NEGLIGENCE.  —  In  an  ac- 
tion to  recover  damages  for  injuries  sustained  by  plaintiff  falling  into  an  open 
tank  while  in  defendant's  employ,  it  appeared  that  plaintiff  had  been  work- 
ing about  the  tanks  in  defendant's  tannery  for  several  days;  that  a  running 
board  of  planks  was  placed  just  outside  of  the  tanks  for  the  use  of 
employees;  that  the  steam  arising  from  the  tanks,  in  condensing  would 
setile  on,  and  make  the  planks  slippery;  that  the  employer  had  told  plain- 
tiff he  must  be  careful,  and  he  was  placed  under  a  person  who  spoke  imper- 
fect English,  and  although  he  could  not  understand  the  latter's  directions 
very  well,  plaintiff  does  not  appear  to  have  informed  his  employer  thereof; 
that  the  accident  took  place  when  he  was  attempting  to  get  about  the  tanks 
early  in  the  morning  when  it  was  pitch  dark,  and  the  steam  was  so  dense 
that  he  was  compelled  to  feel  his  way.  Held,  that  plaintiff  assumed  the 
risks  of  his  employment  and  that  the  facts  showed  contributory  negligence 
on  his  part  (i). 

Error  to  Circuit  Court,  Kent  County. 

Action  by  Florian  D.  Shippey  against  the  Grand  Rapids  Leather 
Company  for  injuries  received  from  falling  into  an  open  vat.  From 
a  judgment  in  favor  of  plaintiff,  defendant  brings  error.  Judgment 
reversed, 

BuNDY  &  Travis,  for  appellant. 

Jamison  &  Ferguson,  for  appellee. 

Moore,  J.  —  The  plaintiff  recovered  a  judgment  against  defend- 
ant because  of  injuries  received  while  in  its  employ.  From  that 
judgment  the  case  is  brought  here  by  writ  of  error. 

The  defendant  is  engaged  in  the  business  of  tanning  hides. 
Among  other  buildings  used  by  defendant  is  a  one-story  building 
known  as  a  ''  leach  house,'*  in  which  the  hemlock  bark  is  leached  in 
vats  for  the  purpose  of  getting  a  liquid  used  in  the  tanning  process. 
In  this  house  were  two  rows  of  leach  tanks,  six  in  each  row.  The 
tanks  were  eight  feet  high,  and  fourteen  feet  in  diameter. 
The  tanks  in  the  row  were  about  one  foot  apart,  and  the  two  rows' 
were  a  little  further  apart.  Between  the  two  rows  of  tanks  were  the 
liquor  logs.     Reaching  into  the  tanks  were  steam  pipes,  and,  by 

I.  For  other  actions  relating  to  Em-     the  current  numbers  of  that  series  of 
ployees  Injured  by  Falling  into  Open     Reports. 
Vats,  see  vols.  i-8  Am.  Neg.  Rep.,  and 
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turning  a  valve,  the  steam  would  be  let  into  the  bottom  of  the 
tanks,  and,  if  continued  long  enough,  would  boil  the  liquid  and 
cause  it  to  splutter,  so  that  some  of  the  bark  would  be  thrown 
up,  lodging  on  the  running  boards  over  the  tanks.  Over  the  middle  of 
each  row  of  tanks  was  a  running  board,  made  of  planks,  about 
twenty  inches  wide,  and  on  the  sides  of  the  building,  just  outside  of 
the  tanks,  was  a  platform  thirty  or  thirty-five  inches  wide.  There 
was  also  a  running  board  between  each  pair  of  tanks.  There  were 
no  rails  to  any  of  these  running  boards,  and,  with  the  exceptions 
named,  the  tanks  were  all  open  at  the  top.  One,  and  sometimes 
two,  of  the  tanks  would  be  boiled  at  a  time,  and,  when  the  boiling 
was  going  on,  would  throw  ofif  steam.  The  building  was  lighted 
with  windows  above  the  tanks.  After  the  contents  of  a  tank  had 
been  sufficiently  cooked,  the  liquor  would  be  drawn  off,  and,  after 
the  leached  bark  was  sufficiently  cooled,  a  plug  would  be  pulled,  and 
the  bark  would  be  pitched  to  a  conveyor  or  elevator,  and  conveyed 
to  the  engine  room,  where  it  was  used  for  fuel.  The  pitching  of 
this  bark  is  called  "  pitching  leaches."  The  tops  of  the  tanks  were 
reached  by  a  stairway,  the  head  of  the  stairs  being  near  the  end  of 
the  running  board  over  the  first  row  of  tanks.  After  coming  up  the 
stairs,  if  one  turned  abruptly  to  the  right,  and  followed  a  running 
board,  he  would  reach  the  platform  running  along  the  side  of  the 
building,  and  parallel  with  the  outside  of  the  first  row  of  tanks. 
About  half-way  between  the  head  of  the  stairway  and  the  platform 
at  the  side  of  the  building  was  a  post,  which  had  the  effect  of 
narrowing  the  platform  to  about  twenty  inches  in  width.  The  plain- 
tiff is  about  thirty  years  old,  a  man  of  fair  intelligence,  who  had 
worked  on  a  farm,  and  had  worked  at  stave-jointing  for  about  eight 
years.  He  had  no  experience  in  a  tannery.  He  entered  into  the 
employment  of  the  defendant,  and  worked  for  a  week,  loading  bark 
on  cars  and  doing  various  kinds  of  work  about  the  yard.  At  the 
end  of  this  week  he  engaged  with  Mr.  Metz,  president  of  the  com- 
pany, to  commence  pitching  leaches  on  Monday.  He  was  told: 
*•  Anybody  can  do  the  work.  Miller  will  show  you  what  to  do  —  all 
about  it;  and  the  main  thing  is,  if  you  work  in  there,  you  want  to 
be  careful,  because  you  work  on  boiling  hot  leaches."  On  the  fol- 
lowing Monday  he  reported  to  Mr.  Miller,  who  is  a  German,  who 
speaks  English  somewhat  imperfectly,  and  was  set  to  work.  He 
claims  he  could  not  understand  Mr.  Miller  very  well,  though  there 
is  nothing  to  indicate  that  he  so  informed  Mr.  Miller.  The  sub- 
stance of  the  testimony  of  Mr.  Shippey  is  as  follows:  "  On  this 
Monday  morning  I  went  to  the  engine  room  in  the  morning,  and 
Mr.  Miller  motioned  me  to  go  and  wheel  coal  to  the  engine  room. 
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I  could  not  understand  his  language  very  well,  but,  by  motions,  I 
understood  that  I  was  to  wheel  in  the  coal.  I  wheeled  coal  until,  possi- 
bly* eight  o'clock.  Then  Mr.  Miller  took  me  up  into  the  leach 
house.  I  could  not  understand  him.  He  showed  me  how  to  pull 
the  plug  and  pitch  the  leach.  We  went  to  the  head  of  the  stairs, 
and  he  was  talking  in  German,  and  told  me  to  follow  him,  or  words 
to  that  effect,  and  I  turned  to  the  right,  passed  over  to  the  first 
leach,  and  came  across  between  the  leaches,  and  came  to  the  third 
leach  from  the  east  end  on  the  south  side ;  and  he  fastened  a  chain 
on  the  lever  and  on  the  plug,  and  told  me  to  pull  it.  I  tried  to  pull 
it,  and  could  not,  and  he  got  a  bar  or  maul,  and  pounded  the  plug 
and  loosened  it.  Then  he  helped  me,  and  we  took  the  plug  out. 
Then  he  took  a  shovel  or  fork,  and  showed  me  how  to  pitch  it  out  ' 
into  that  hole.  After  I  got  the  work  done,  I  went  to  the  engine 
room,  and  Mr.  Miller  told  me  that,  when  I  heard  the  elevator,  it 
was  a  sign  he  wanted  bark  up  in  the  engine  room.  That  was  a 
signal  for  me  to  pitch  leach.  On  Monday  morning,  when  I  went  up 
in  there,  I  couldn't  see  much  of  anything  only  the  vats,  steaming 
very  little,  to  the  side  that  I  was  on.  I  think  the  steam  was  escap- 
ing from  the  building.  As  you  go  up  the  stairway,  there  is  a  large 
post  at  the  right  side  of  the  building  —  the  north  side.  Passing 
into  the  building,  there  is  a  post,  probably  a  foot  square,  that  is  set 
into  the-wall,  and  the  platform  is  very  narrow  where  it  goes  through 
from  over  the  leach  there  —  possibly  seventeen  inches;  may  be 
more.  After  you  pass  that,  the  platform  is  wider  until  it  comes  to 
the  second  leach.  These  planks  are  built  right  on  top  of  the  leach 
or  vat,  and  there  are  planks  across  the  center.  The  post  is  very 
close  to  the  landing  as  you  go  up  the  stairs,  because,  turning  to  the 
right,  you  could  place  your  hand  on  the  post.  Between  the  post  and 
the  open  vat  the  plank  was  very  narrow,  and  then  the  platform 
widened  after  it  passed  the  post.  Between  the  post  and  the  outer 
wall  of  the  building  and  the  vat,  I  should  think  the  width  of  the 
plank  would  not  exceed  forty  inches.  Planks  are  placed  over  the 
center,  possibly  about  ten-inch  plank;  otherwise,  vats  are  open. 
There  is  nothing  to  protect  a  man  from  falling  in.  There  were  no 
explanations  or  warnings  given  me  about  danger  at  the  time  I  was 
set  to  work.  I  do  not  understand  German.  I  could  not  understand 
Miller  only  by  motions.  When  he  would  say  anything,  he  would 
go  through  with  the  motions.  I  could  not  understand  his  language, 
but  by  motions  of  his  hands,  and  the  way  he  done  the  work,  he 
showed  me  how  to  do  the  work.  If  he  said  anything  about  looking 
out  for  this,  that,  or  the  other,  I  couldn't  understand  him.  Nobody 
else  gave  me  any  explanations  of  the  dangers  there.     I  thought  the 
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work  had  been  assigned  to  others,  and  that  I  was  as  capable  of 
doing  it  as  well  as  others.  I  afterwards  saw  conditions,  while  I 
worked  there,  which  did  not  exist  when  I  was  set  to  work  —  the 
dense  fog,  the  slippery  condition  of  the  platform,  and  the  deposits 
of  bark.  ♦  ♦  *  On  Saturday  morning  I  went  up  the  stairs, 
turned  to  the  right,  placed  my  hand  on  the  post  passing  the  narrow 
spot  in  the  platform,  turned,  swayed  to  the  right  towards  the  wall, 
and  stepped  on  something  that  pitched  me  headlong  towards  the 
leach.  Would  have  went  in  head  foremost  had  it  not  been  for  throw- 
ing myself  sidewise,  and  struck  my  side  on  the  platform,  and  rolled 
into  the  leach.  Gaining  strength  I  got  out  and  went  to  the  window 
that  was  open  there  I  had  never  seen  the  bark  boil  over.  I  do  not 
know  what  I  stepped  upon.  I  can't  tell  what  it  was.  I  lost  —  I 
slipped  or  stumbled.  It  was  all  done  so  quick  that  I  couldn't  tell  what 
it  was.  My  feet  went  out  from  under  me.  Q.  What  caused  that? 
A.  I  don't  know  what  it  was.  Something  had  been  placed  there. 
It  must  have  been  some  slippery  substance.  I  never  understood 
fully  about  the  action  of  steam  and  condensing  and  dropping.  The 
steam  was  more  dense  that  morning.  The  weather  was  cold. 
I  had  not  encountered  the  slippery  condition  and  density  of  the 
steam  prior  to  the  morning  of  the  accident.  I  was  passing  up  there 
in  the  leach  house  that  morning,  going  to  my  work  of  pitching 
leaches.  The  elevator  had  started.  It  appeared  to  me  that  the 
side  was  the  safer  course,  so,  rather  than  crossing  the  center  plank, 
because  the  center  plank  was  narrower.  I  was  going  to  the  south 
side  of  the  building;  had  to  pass  the  first  leach,  and  to  go,  I  think, 
the  fourth  leach  below  the  end  from  the  east  of  the  south  side. 
That  was  the  vat  I  was  working  in.  I  don't  know  .which  of  the 
vats  were  hot  when  I  first  went  there.  The  vat  into  which  I 
fell  was  boiling  the  night  before  the  accident.  I  saw  nothing  of 
any  deposit  of  any  kind  lying  about  there  upon  the  planks  the  night 
before.  When  I  slipped,  it  was  immediately  after  I  had  passed  the 
post.  I  did  not  have  hold  of  the  post.  There  are  no  lights  in  that 
building,  and  I  did  not  carry  any  light  of  any  kind.  The  room  is 
not  lighted,  only  by  lantern,  if  any.  It  was  not  lighted  that  morning. 
There  are  windows  on  the  sides;  no  artificial  lights.  Nothing  had 
been  said  to  me  about  a  lantern,  or  any  provided  for  me.  I  learned, 
the  morning  of  the  26th,  that  it  was  dark  and  the  plank  slippery, 
and  that  something  was  placed  upon  the  planks  that  I  took  my 
tumble.  The  steam  was  denser  and  thicker.  The  morning  that  I 
went  to  work  there  was  nothing  in  the  way  that  would  be  slippery, 
that  I  could  see  or  found.  What  caused  me  to  fall  in  was  the 
slippery  condition  of  the  affair  that  I  slipped  on.     Had  I  not  have 
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slipped  oa  it,  I  would  not  have  fallen  in.  Q.  What  other  condition 
existed  that  morning  that  did  not  exist  when  you  went  to  work,  and 
prior  to  the  accident?  A.  The  conditions  of  the  fog  and  the 
slippery  condition  that  I  found.  By  fog  I  mean  ''condensed 
steam.'  "  On  the  cross-examination  he  sdd:  "  I  had  never  been  in 
the  leach  house  prior  to  being  set  to  work  there.  The  engine  room 
is  just  to  the  east  of  it.  I  had  been  to  the  engine  house,  and  knew^ 
the  doorway  that  went  up  into  the  leach  house.  The  leach  is  a 
cylindrical,  round  tub  —  vat  —  probably  eight  feet  deep,  and  in  that 
leach  is  the  tan  bark  and  water.  The  liquor  is  drawn  out  of  the 
leach  from  the  bottom,  and  that  leaves  the  tan  bark  in  a  bunch,  as 
I  found  it  after  I  went  to  work.  There  was  a  big  plug  in  the  bottom 
of  the  leach,  and,  to  pitch  the  leach,  you  pulled  the  plug  and  opened 
the  opening,  and  then  broke  up  the  tan  bark,  and  dump  it  out  of  the 
bottom.  I  went  up  there  Monday  morning,  and  Miller  went  with 
me.  I  saw  the  room  full  of  vats  —  two  rows  of  them  the  full  length 
of  the  room.  There  was  very  little  steam  coming  from  any  of  them 
that  morning.  Q.  You  knew  that  there  was  hot  water  in  some  of 
them,  or  hot  liquid  of  some  kind?  A.  I  knew  there  was  steam  of 
some  kind;  yes,  sir.  The  leach  that  I  pitched  first  was  on  the  south 
side.  The  leach  next  to  it  must  have  been  warm,  and  I  knew  it. 
I  learned  at  that  time  that  steam  pipes  were  in  those  vats.  I  found 
one  in  the  leach  I  was  pitching.  I  knew  that  that  pipe  was  there  to 
let  steam  in,  and  that  the  steam  was  put  in  to  heat  the  liquid  in  the 
vats;  and  I  knew  that,  when  the  steam  had  been  put  through  those 
pipes,  the  liquid  must  necessarily  become  boiling  hot,  if  kept  up.  It 
was  pretty  dark  those  mornings  at  the  time  I  went  to  work  —  seven 
o'clock,  sun  time,  or  '  fast  time,'  as  they  call  it.  It  had  been  pretty 
cold  all  that  week,  but  it  was  colder  that  morning  When  I  went  up 
into  the  leach  house  Tuesday,  I  went  at  my  work,  pitching  the 
leaches.  I  went  to  work  under  Mr.  Miller's  instructions.  He 
showed  me,  each  time,  the  leach  to  draw.  I  don't  remember  that 
he  took  me  up  into  the  room  Tuesday.  He  did  Monday.  I  think 
it  was  light  enough  when  I  went  up  Tuesday.  I  did  not  take  a 
lantern.  I  do  not  know  that  they  had  lanterns  in  the  engine  room. 
I  never  asked.  I  think  I  pitched  but  one  leach  Tuesday.  The 
leach  right  next  to  it  was  hot,  to  a  certain  extent;  it  must  have 
been;  there  was  steam  in  it.  I  heard  it  boil  in  those  vats  while  I 
was  at  work  there.  You  can  hear  it  all  over  the  house  if  you  were 
near  it,  and  you  can  see  it  come  to  the  surface.  I  do  not  know  that 
the  bark  hangs  to  the  surface  very  largely  while  it  is  cooking. 
I  suppose  it  would,  to  a  certain  extent.  To  a  certain  extent,  I 
remember  that  it  did.     I  knew  that  the  steam  was  in  there;  I  could 
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hear  it.  I  do  not  know  how  many  times  I  went  up  there  Tuesday. 
I  went  in  and  out  several  times  every  day,  but  I  never  found  it  so 
that  I  should  stumble  before.  I  saw  all  of  the  vats  up  there  every 
day  I  looked.  I  knew  every  vat  was  open  every  time  I  went  up 
there,  and  knew  the  building  was  lighted  only  by  low  windows;  I  do 
not  know  how  many.  And  I  knew  that  those  vats  were  giving  up 
steam.  The  planks  on  the  south  walk  line  lay  right  on  top  of  the 
vats,  projected  over  the  vats.  Wednesday  I  went  at  my  work.  I  do 
not  know  what  time  I  went  in  the  leach  house.  I  did  not  take  a 
lantern.  I  do  not  know  as  anybody  went  with  me.  Mr.  Miller  told 
me  which  leach  to  take.  I  think  Tuesday  night  we  drawed  the  plug, 
if  I  remember  right,  for  Wednesday  morning.  There  was  no  one 
with  me  only  when  Mr.  Miller  would  go  up  there  to  work.  The 
leach  next  to  the  one  I  was  pitching  must  have  been  hot.  I  worked 
Thursday  until  noon,  and  we  laid  off  for  Thanksgiving.  I  pitched 
a  leach  that  morning.  I  do  not  know  what  time  I  went  to  work. 
I  did  not  take  a  lantern.  No  one  said  anything  to  me  about  a 
lantern,  to  my  knowledge,  or  that  I  could  understand  if  they  did. 
From  the  20th  to  the  26th  of  November,  at  halfpast  six  in  the  morn- 
ing, standard  time,  or  seven  o'clock,  sun  time,  it  is  pretty  dark.  It 
was  not  broad  daylight.  Friday  I  pitched  leaches.  I  pitched  one 
leach.  The  leach  next  to  it  must  have  been  hot;  steam  arising 
from  it.  I  do  not  remember  as  I  took  notice  of  its  boiling.  I  knew 
steam  was  running  in  through  a  large  pipe.  I  think  there  was  some 
days  that  I  pitched  a  part  of  a  leach  twice  a  day  —  in  the  morning 
and  at  night.  Saturday  morning  it  was  trom  five  to  eight  minutes 
after  seven  when  I  went  up  in  there.  I  went  up  immediately  after 
I  got  to  the  shop.  I  was  a  very  little  late  that  morning.  The 
elevator  had  started.  It  was  ordinarily  dark.  It  was  not  broad 
daylight.  When  I  got  in  the  building  t  discovered  that  it  was  very 
dark.  It  was  practically  pitch  dark  from  the  dense  fog  —  from  the 
dense  steam.  I  saw  steam  immediately  when  I  got  in.  I  knew  that 
I  could  not  see  my  footway  at  all.  I  could  not  see  my  footway  a 
particle.  I  worked  in  a  stave  mill  eight  years.  They  steamed  their 
bolts  and  jointed.  I  worked  all  the  way  from  a  quarter  to  a  mile 
from  the  steam  chest.  I  was  not  at  the  mill  verv  often.  I  knew 
they  steamed  bolts.  I  commenced  work  when  I  was  seventeen. 
When  I  started  off  the  head  of  the  stairs,  I  had  literally  to  feel  my 
way.  I  don't  know  what!  did  when  I  found  I  was  in  the  hot  water. 
I  do  not  remember.  As  soon  as  I  climbed  out  of  the  vat,  I  went 
immediately  to  the  window,  examined  and  cooled  my  burns  as  much 
as  I  could,  started  immediately  downstairs,  and  went  into  the  engine 
house.  I  did  not  stop  to  examine  the  planks  at  that  time  after  I 
Vol.  VIII  — 17 
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fell  in.  I  do  not  know  what  I  stepped  on,  only  it  was  something 
slippery  that  throwed  me.  I  do  not  know  what  it  was.  I  did  not 
stop  to  examine.  At  the  time  I  fell  in,  I  could  not  see  my  feet  or 
the  planks." 

We  have  quoted  at  length  from  this  testimony  to  show  jast  what 
the  plaintiff  claims.  It  is  the  claim  of  the  defendant  that  a  verdict 
should  have  been  directed  in  its  favor  —  First,  because  plaintiff  was 
guilty  of  contributory  negligence;  and,  second,  because  he  must  be 
presumed,  after  several  days*  employment,  to  be  so  familiar  with 
the  situation  and  its  dangers  that,  if  he  continued  in  the  employ* 
ment,  he  assumed  the  risks  incident  to  the  business.  Taking  the 
version  given  by  the  plaintiff,  we  think  it  must  be  said  that  his  con. 
duct  was  not  that  of  an  ordinarily  prudent  man.  He  knew  about 
these  open  tanks,  in  some  of  which  there  was  boiling  liquid.  He 
knew  about  the  running  boards  and  their  location,  and  that  they 
were  without  railings.  He  knew  the  tanks  gave  off  steam,  which 
would,  in  cold  weather,  condense,  and  be  deposited  upon  the  planks. 
He  must  have  known  that  a  misstep  might  result  in  a  very  serious 
accident,  and  yet,  knowing  the  situation,  he  attempted  to  get  about 
among  these  open  tanks  at  a  time  when  he  says  it  was  pitch  dark  — 
so  dark  that  he  could  not  see  his  feet  nor  the  planks.  If  this  is  not 
a  case  of  contributory  negligence,  it  is  difficult  to  conceive  of  one. 
Village  of  Momence  v.  Kendall,  14  Bradw.  229;  Taylor  v.  Manu- 
facturing Co.,  140  Mass.  150,  3  N.  E.  Rep.  21;  Deering,  Neg.,  sec. 
210;  Beach,  Contrib.  Neg.,  sec.  35;  Bailey,  Mast.  Liab.  159;  Rail- 
road Co.  V,  Coleman,  28  Mich.  440;  Mynning  v.  Railroad  Co.,  67 
Mich.  677,  35  N.  W.  Rep.  811;  Melzer  t^.  Car  Co.,  76  Mich.  94,  42 
N.  W.  Rep.  1078;  Fisher  v.  Railway  Co.,  77  Mich.  546,  43  N.  W. 
Rep.  926;  Brown  v.  Gilchrist,  80  Mich.  56,  45  N.  W.  Rep.  82; 
Wheeler  v.  Berry,  95  Mich.  250,  54  N.  W.  Rep.  876;  Soderstrom  v. 
Lumber  Co.,  114  Mich.  83,  7a  N.  W.  Rep.  13;  La  Pontney  v.  Cartage 
Co.,  116  Mich.  514,  74  N.  W.  Rep.  712.  The  accident  was  a  deplor- 
able one,  and  greatly  to  be  regretted,  but  it  is  not  one  for  which 
the  employer  should  respond  in  damages. 

The  judgment  is  reversed,  and  no  new  trial  ordered.     The  other 
justices  concurred. 
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SANDBERQ  V.  ST.  PAUL  AND  DULUTH  RAIL- 
ROAD COMPANY. 

Supreme  Caurt^  Minnesota^  J^fyf  1900. 


ACCIDENT  AT  RAILROAD  CROSSING  —  PEDESTRIAN  KILLED  — CON- 
TRIBUTORY NEGLIGENCE. —^^/i/,  in  crossing  a  steam  railroad  on  a 
public  crossing  at  a  place  where  there  were  only  double  tracks,  and  the 
vision  was  unobstructed,  the  plaintiff  was  guilty  of  contributory  negligence 
in  looking  but  once,  and  that  before  reaching  the  (racks  (i). 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Mary  Sandberg,  administratrix  of  Gustav  Sandberg, 
against  the  St.  Paul  &  Duluth  Railroad  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trials  defendant  appeals. 
Order  reversed. 

Hadley  &  Armstrong,  for  appellant. 

Sheehan  &  Thomas,  for  respondent. 

Lewis,  J.  —  Defendant  company  owns  and  operates  a  line  of  rail- 
way running  from  the  Union  depot  in  St,  Paul  in  a  northerly  direc- 
tion through  a  ravine,  through  which  flows  Phalen*s  creek.  At  a 
point  about  two  miles  from  the  center  of  St.  Paul,  between  Fauquier 
and  Ross  streets,  the  tracks  run  under  the  Omaha  Railro&d  at  right 
angles.  From  the  Omaha  bridge  defendant's  tracks  curve  to  the 
east,  and  cross  Greenbrier  avenue  at  a  point  about  800  feet  from  the 
bridge.  At  the  bridge  the  valley  of  the  ravine  is  contracted  to  less 
than  100  feet,  widening  out  rapidly  to  the  east,  and  again  contract- 
ing to  about  100  feet  in  width  at  a  point  about  300  feet  north  of  the 
bridge,  and  the  valley  remains  about  the  same  for  200  feet  further 
north.  Defendant's  road  consists  of  two  tracks  located  about  ten 
feet  apart,  the  one  to  the  east  being  used  for  northbound  and  the 
other  for  southbound  trains.  On  the  east  side  of  these  tracks  was 
a  footpath  (possibly  two)  used  by  people  in  passing  north  and  south 
along  the  tracks  through  this  ravine.  The  principal  path  continued 
on  south  under  the  Omaha  bridge  and  to  the  north  as  far  and  further 
than  the  Greenbrier,  avenue  crossing.  People  were  accustomed  to 
cross  back  and  forth  from  this  path  over  the  defendant's  tracks  to  a 

X.  See  Note  on  Collisions  and  Ac-  dents  at  Crossings,  from  1897  to  date, 

ciOKNTS  AT  Crossings,  in  7  Am  Neg.  see  vols.  1-8  Am.  Neg.  Rep.,  and  the 

Rkp.  309-3x6.  current  numbers  of  that  series  of  Re- 

For  other  actions  relating  to  Acci-  ports. 
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point  fifty  or  sixty  feet  north  of  the  Omaha  bridge,  and  westerly,  up 
into  Payne  avenue.  On  the  19th  day  of  November,  1S97,  at  about 
I  o'clock  p.  M.,  Gustav  Sandberg  was  walking  in  a  southerly  direc- 
tion along  the  path  on  the  east  side  of  defendant's  tracks.  At  a 
point  about  125  feet  north  of  the  Omaha  bridge  he  started  south- 
westerly across  the  tracks  in  a  diagonal  direction,  and,  after  walking 
about  fifty  or  sixty  feet,  was  struck  by  a  south-bound  freight  train  on 
the  westerly  track,  and  was  so  injured  that  he  died  from  the  effects 
thereof  on  the  evening  of  the  same  day.  Plaintiff  recovered  a  ver- 
dict of  $3,550,  and  defendant  appeals  from  an  order  denying  a  new 
trial. 

Three  questions  are  presented  on  this  appeal:  1.  Was  the  place 
where  the  deceased  crossed  the  tracks  a  highway  or  recognized  cross- 
ing? 2.  Was  the  defendant  guilty  of  negligence?  And,  3,  was  the 
deceased  guilty  of  contributory  negligence?  As  to  the  speed  of  the 
train  there  is  much  doubt,  and  the  usual  signals  at  crossings  were 
not  given.  The  man  was  not  seen  by  any  of  the  train  men,  although 
he  might  have  been  for  a  distance  of  500  feet  before  he  was  struck. 
Conceding  that  the  place  was  a  regular  crossing,  there  was  evidence 
to  go  to  the  jury  upon  the  question  of  defendant's  negligence.  As 
to  the  crossing  it  is  claimed  by  respondent  that,  although  there  was 
no  regularly  laid  out  street  at  that  point,  and  although  the  defend- 
ant had  never  recognized  it  as  a  crossing,  except  by  acquiescence  in 
its  use,  such  use  had  continued  for  so  long  a  time,  and  had  been  of 
such  persistent  character,  that  defendant  had  by  implication  become 
bound  to  recognize  it  as  a  crossing,  and  to  deal  with  the  public  by 
the  performance  of  the  usual  duties  required  at  such  places.  The 
evidence  in  this  respect  is  somewhat  indefinite,  and,  the  subject 
being  most  important  to  all  railway  companies  and  to  the  public,  we 
have  concluded  not  to  enter  at  this  time  upon  a  discussion  of  the 
principles  involved,  inasmuch  as  a  new  trial  must  be  granted  upon 
other  ground.  Conceding,  then,  that  the  point  where  deceased  was 
killed  was  a  public  crossing,  and  that  he  was  not  a  trespasser,  we 
will  pass  to  a  consideration  of  the  third  proposition  —  contributory 
negligence.  There  was  some  testimony  to  the  effect  that  at  the 
time  of  the  accident  there  was  a  path  within  five  or  six  feet  of  the 
east  tracks,  and  another  one  thirty-four  feet  east  running  parallel 
therewith.  The  latter  was  the  principal  one,  but  there  is  doubt  as 
to  which  path  deceased  was  on  when  seen  by  the  witnesses.  We 
will  place  him  in  the  most  favorable  position  for  plaintiff  —  in  the 
path  near  the  track.  According  to  the  witness  Chell,  who  had  the 
best  opportunity  to  see  him,  deceased  stopped  in  the  path  at  a  point 
about  125  feet  north  of  the  bridge,  looked  up  and  down  the  track, 
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and  then  started  across  the  tracks  in  a  diagonal  direction  south- 
westerly. Chell  also  testified  that  while  in  the  act  of  crossing  the 
track  an  engine  on  the  Omaha  bridge  was  making  a  noise  by  letting 
off  steam,  and  that  at  the  time  deceased  stopped  and  looked  up  the 
track  north  the  train  was  at  Greenbrier  avenue.  This  is  corroborated 
by  two  other  witnesses.  The  further  testimony  was  that  the  man  was 
walking  along  in  the  diagonal  direction,  and  had  walked  some  fifty 
or  sixty  feet,  when  the  train  struck  him.  Chell,  who  was  standing 
in  a  yard  upon  the  west  bank  of  the  ravine,  at  once  went  down,  and 
found  the  man  lying  between  the  two  tracks.  If  plaintiff's  witnesses 
are  correct,  and  deceased  was  at  a  point  five  feet  from  the  east  track 
when  he  stopped,  and  at  that  time  the  train  was  at  Greenbrier 
avenue,  and  the  man  was  struck  after  he  had  walked  fifty  feet,  then 
he  walked  fifty  feet  while  the  train  was  going  700  feet.  He  was 
struck  before  he  had  got  much  beyond  the  east  rail  of  the  west  track, 
because  he  was  thrown  to  the  left.  Hence,  if  he  started  from  a 
point  within  five  feet  of  the  east  track,  and  only  walked  fifty  or  sixty 
feet,  he  was  not  walking  in  a  diagonal  direction,  but  was  walking 
along  the  tracks,  either  between  or  upon  them,  when  struck.  The 
distance  between  the  rails  is  less  than  five  feet,  and  between  the 
tracks  about  ten  feet;  so,  if  he  had  gone  across  the  tracks  in  a 
diagonal  direction,  about  thirty-five  feet  would  have  carried  him 
across  both  tracks.  Again,  the  witnesses  state  that  he  did  not  look 
around  north  after  the  time  mentioned,  but  kept  right  on  until  hit. 
He  had  a  clear  view  up  the  track  for  a  distance  of  at  least  500  feet 
from  the  east  track,  but  he  did  not  stop  or  look  again.  If  he  had, 
he  would  have  seen  the  train,  for  it  was  there  in  plain  sight;  noth- 
ing to  obstruct  his  vision,  and  no  other  trains  upon  either  track  to 
confuse  him.  If  he  started  from  the  other  path,  so  much  the  worse, 
for  the  necessity  to  look  again  would  be  so  much  the  stronger.  He 
lived  in  the  neighborhood,  was  familiar  with  the  trains  and  their 
speed.  Why  did  he  keep  on,  and  allow  himself  to  be  run  down? 
Was  he  absorbed  in  his  own  thoughts,  oblivious  to  the  surroundings, 
or  was  he  walking  along  between  the  tracks,  and,  discovering  the. 
train,  attempted  to  pass  in  front  of  it,  and  was  caught?  The  noise 
of  the  train  overhead  does  not  explain  it,  for  he  was  walking  in  that 
direction,  and  a  glance  was  sufficient  to  locate  it.  The  rule  has 
been  established  in  this  court  over  and  over  again  that  one  who 
attempts  to  cross  a  railroad  track  under  such  circumstances  must 
use  his  own  senses  continuously.  Ordinary  prudence  requires  this. 
No  less  stringent  rule  would  be  practicable.  Another  principle  is 
as  well  established  —  that  a  person  crossing  as  the  plaintiff  was 
cannot  rely  upon  the  signals  to  remind  him  of  danger.     He  is  bound 
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to  be  awake  and  alive  for  his  own  protection.  There  may  be  cases 
where,  on  account  of  numerous  tracks,  frequently  passing  trains  or 
obstructions,  a  person  would  be  required  to  look  but  once.  There 
may  be  cases  where  the  noise  and  confusion  of  approaching  or  pass- 
ing trains  would  tend  to  confuse,  and  under  those  circumstances 
reasonable  allowance  must  be  made.  But,  according  to  the  facts 
presented  in  this  record  we  can  find  no  extenuating  circumstances. 
Order  reversed,  and  a  new  trial  granted. 


CORRIGAN  V.  ELSINGER. 

Supreme  Courts  Minnesota^  August^  ipoo. 


MASTER  AND  SERVANT  — INDEPENDENT  CONTRACTOR  —  RESPON- 
DEAT  SUPERIOR  —  PERSON  INJURED  IN  STORE  — LIABILITY  OF 
STOREKEEPER.  —  i.  The  test  to  determine  whether  the  person  who  neg- 
ligently causes  injury  to  another  was  acting  as  an  agent  or  employee  of  the 
person  sought  to  be  charged,  or  as  iheservantof  an  independent  contractor, 
or  as  such  independent  contractor,  is,  did  the  person  so  sought  to  be 
charged  for  the  negligent  act  have  the  right  to  control  the  conduct  of  the 
wrongdoer  in  the  manner,  or  as  to  the  time  or  place  of  doing  the  act  result- 
ing in  the  injury? 

2.  Where  the  person  so  sought  to  be  charged  had  such  control  over  the  conduct 

of  such  wrons^doer,  whether  he  be  working  under  or  as  an  independent  con- 
tractor, the  doctrine  of  respondeat  superior  applies. 

3.  A  shopkeeper,  so  long  as  he  keeps  his  shop  open  to  customers,  and  invites 

and  permits  them  to  enter  therein  to  trade,  owes  a  duty  to  such  customers 
to  keep  his  store  and  place  of  business  in  a  reasonably  safe  condition,  and 
free  from  danger  to  personal  injury;  and  he  cannot  avoid  this  duly,  or  be 
relieved  therefrom,  by  permitting  an  independent  contractor  to  enter  his 
store  at  such  time  to  perform  a  contract  with  the  shopkeeper  (i). 

4.  As  to  such  contractor,  or  those  working  under  him,  the  doctrine  of  respondeat 

superior  applies,  and  the  shopkeeper  is  liable  to  one  of  bis  customers  for 
any  injury  negligently  caused  by  them. 

5.  Evidence  held  sufficient  to  take  the  case  to  the  jury,  and  the  verdict  is  sus> 

tained. 
(Syllabus  by  the  Court.) 

Appeal  from  iJistrict  Court,  Ramsey  County. 

Action  by  Ella  Corrigan  against  William  H.  Elsinger  and  others. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Judgment 
affirmed, 

I.  See  Note  on  Liability  for  Inju-  Stores  and  Places  of  Business,  at  end 
RiEs  TO  Customers  and  Employees  in    of  this  case. 
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Morton  Barrows,  for  appellants. 

C.  D.  &  Thos.  D.  O'Brien  and  Fred.  W.  Foot,  for  respondent. 

Brown,  J.  —  This  action  was  brought  to  recover  for  personal 
injuries  caused  by  the  alleged  negligence  of  defendants.  At  the  trial 
in  the  court  below  plaintifif  had  a  verdict,  and  defendants  appeal 
from  an  order  denying  their  alternative  motion  for  judgment  not- 
withstanding the  verdict,  or  for  a  new  trial. 

Defendants  are  the  owners  and  proprietors  of  a  department  store, 
which  the  general  public  is  invited  to  enter  to  trade.  On  June  30, 
1899,  plaintiff  visited  such  store  for  the  purpose  of  making  certain 
purchases,  and  while  there,  and  in  the  act  of  trading  with  one  of 
defendants'  clerks,  was  struck  by  a  large  counter  being  moved  into 
the  store,  and  seriously  injured.  She  was  so  struck  and  injured  by 
reason  of  the  carelessness  and  negligence  of  the  persons  in  charge 
of  and  moving  the  counter  into  the  store,  and  was  not  chargeable 
with  contributory  negligence.  The  defendants  deny  and  controvert 
the  claim  that  plaintiff  was  injured  while  in  their  store,  by  being 
struck  by  the  counter  or  otherwise,  and  they  also  deny  that  they 
had  charge  or  any  control  of  the  men  engaged  in  moving  the  counter 
into  the  store;  and  it  is  insisted  that,  because  the  counter  was  con- 
structed and  was  being  placed  in  the  store  under  a  contract  with  the 
Blossom  Bros.  Manufacturing  Company,  such  company  was  an  inde- 
pendent contractor,  for  whose  acts,  or  the  acts  of  its  servants, 
defendants  are  not  liable  or  responsible.  It  may  be  conceded,  as 
the  fact  is,  that  defendants  did  enter  into  a  contract  with  the  Blos- 
som Bros.  Company  for  the  construction  of  the  counter,  and  for 
placing  it  in  proper  position  in  the  store,  and  that  the  persons  who 
were  in  charge  and  moving  the  same  into  the  store  at  the  time  of 
plaintiff's  injury  were  agents  and  employees  of  the  Blossom  Com- 
pany, though  there  is  some  evidence  that  agents  and  servants  of  the 
defendants  assisted  them.  But  there  is  no  claim  that  defendants 
surrendered  the  possession  and  control  of  their  store  to  the  Blossom 
Company.  On  the  contrary,  it  is  not  disputed  but  that  they 
remained  in  full  control  thereof,  and  were  engaged  in  conducting 
the  business  of  the  store  as  usual. 

We  have  carefully  examined  the  evidence  contained  in  the  record, 
and  find  no  reason  for  disturbing  the  finding  of  the  jury  that  plain- 
tiff was  injured  as  alleged  in  the  complaint,  and  that  such  injuries 
were  caused  by  the  negligence  of  defendants,  or  persons  under  their 
charge  and  control.  The  evidence  is  very  clear  that  plaintiff  received 
some  sort  of  an  injury.  The  nature  and  extent  thereof  were  for  the 
jury.  And  that  such  injury  was  inflicted  upon  her  person  by  the 
negligence  of  the  workmen  in  moving  the  counter  into  the  store  is 
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equally  clear.  The  question  whether  defendants  are  liable  for  the 
conduct  of  such  workmen  is  more  of  a  question  of  law  than  of  fact. 
We  cannot  disturb  the  verdict  on  those  questions. 

Defendants  seek  to  avoid  liability  on  the  theory  that  the  Blossom 
Company  was  an  independent  contractor,  having  exclusive  charge 
and  control  of  the  work  in  the  performance  of  which  plaintiff  was 
injured,  and  that  no  responsibility  attached  to  defendants  for  its 
conduct  or  the  conduct  of  the  agents;  it  not  appearing  that  the  con- 
tract, or  the  means  of  its  performance,  was  in  itself  dangerous,  or 
likely  to  lead  or  result  in  injury  to  others.  We  have  fully  considered 
the  very  well  and  carefully  prepared  brief  of  counsel  for  appellants, 
but  are  unable  to  concur  with  him  on  this  branch  of  the  case.  The 
test  by  which  to  determine  whether  the  person  who  negligently 
causes  injury  to  another  was  acting  as  kn  agent  or  employee  of  the 
person  sought  to  be  charged,  or  as  an  independent  contractor,  is, 
did  the  person  so  sought  to  be  charged  have  the  right  to  control  the 
conduct  of  the  wrongdoer  in  the  manner  of  doing  the  act  resulting 
in  such  injury?  Gahagan  v,  Aermotor  Co.,  67  Minn.  252,  i  Am. 
Neg.  Rep.  92,  69  N.  W.  Rep.  914.  If  he  had  such  right,  either  as 
to  the  time,  place,  or  manner  of  doing  the  act,  he  cannot  absolve 
himself  from  liability  for  the  negligence  of  the  wrongdoer  on  the 
ground  of  independent  relation,  even  though  such  wrongdoer  was  a 
competent  and  fit  person  to  do  the  work,  and  was  acting  under  a 
contract  to  do  the  specific  act,  and  not  as  an  ordinary  employee. 
2  Thomp.  Neg.  909.  And  where  he  has  the  right  to  control  the 
work  or  the  conduct  of  the  workmen,  whether  they  be  working 
under  an  independent  contractor  or  not,  the  doctrine  of  respondeat 
superior  applies,  and  he  is  liable  for  injuries  to  persons  caused  by  the 
negligence  of  such  workmen.  Rait  v.  Carpet  Co.,  (>(>  Minn.  76,  68 
N.  W.  Rep.  729.  And  again,  **  a  contractor  may  be  employed  to  do 
a  particular  job,  under  circumstances  which  leave  the  proprietor 
charged  with  the  duty  which  regularly  attaches  to  him  to  see  that 
the  work  does  not  endanger  the  safety  of  others."  2  Thomp.  Neg. 
907;  Homan  v,  Stanley,  dd  Pa.  St.  464;  Pickard  v.  Smith,  10  C.  B. 
(N.  S.)  470  (i).     There  can  be  no  question  in  this  case  but  that  so 

I.  In  Pickard  v,  Smfth,  10  C.  B.  (N.  senger  while  passing  in  the  usual  way 
S.)  470,  it  appeared  that  refreshment  out  of  the  station,  without  any  fault  of 
rooms  and  a  coal  cellar  at  a  railway  his  own,  fell  into  the  cellar  opening, 
station  were  let  by  the  company  to  S.,  which  the  coal  merchant's  servants  had 
the  opening  for  putting  the  coals  into  negligently  left  insufficiently  guarded, 
the  cellar  being  on  (he  arrival  plat-  Held^  that  S.,  the  occupier  of  the  re- 
form. A  train  coming  in  while  the  freshment  room  and  cellar,  was  re- 
servants  of  a  coal  merchant  were  shoot-  sponsible  for  this  negligence, 
iog  coals  into  the  cellar  for  S.,  a  pas- 
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long  as  defendants  kept  their  place  of  business  open  to  customers, 
and  invited  and  permitted  them  to  enter  therein  to  trade,  they  owed 
a  duty  to  such  customers  to  keep  the  same  in  a  reasonably  safe  con- 
dition, and  free  from  danger  to  personal  injury.  Dean  v.  Depot 
Co.,  41  Minn.  360,  43  N.  W.  Rep.  54,  5  L.  R.  A.  442;  Engel  v. 
Smith  (Mich.)  46  N.  W.  Rep.  21;  Emery  v.  Exposition,  56  Minn. 
460,  57  N.  W.  Rep.  1 132;  Pelton  v,  Schmidt  (Mich.)  62  N.  W  Rep. 
552.  And  they  could  not  shift  such  duty  upon  some  other  person. 
Jag.  Torts,  90.  It  affirmatively  appears  from  the  evidence  that  on 
the  day  and  at  the  time  of  the  accident  to  plaintiff  the  defendants' 
store  was  open  to  the  public,  and  defendants  were  engaged  in  the 
conduct  of  their  business,  receiving  and  trading  with  customers,  and 
there  is  no  suggestion  that  they  had  surrendered  the  control  of  the 
store,  or  any  part  thereof,  to  the  Blossom  Company;  nor  does  it 
appear  that  defendants  did  not  have  the  right  to  require  that  the 
counter  be  placed  in  the  store  after  business  hours,  when  no  custo- 
mers were  in  or  about  the  place.  Having  permitted  the  counter  to 
be  moved  into  the  store  during  business  hours,  and  at  a  time  when 
customers  were  thdre  trading,  it  was  defendants'  duty  to  take 
charge  of  the  work  or  of  the  workmen,  and  see  to  it  that  no  injury 
resulted  to  or  was  inflicted  upon  any  of  such  customers;  and,  hav- 
ing failed  in  this  duty,  they  are  clearly  liable.  The  court  below 
submitted  the  case  to  the  jury  on  this  theory  of  the  law,  and  there 
was  no  error  in  the  charge.  The  requests  to  charge  were  properly 
refused,  even  if  we  overlook  the  fact  that  they  were  not  presented 
to  the  court  at  the  proper  time.  They  proceeded  on  the  theory 
that  defendants  were  relieved  from  liability  on  the  ground  of  inde- 
pendence of  contract;  and,  for  the  reasons  we  have  stated,  such 
defense  was  not  available  to  them,  because  they  could  not  thus 
avoid  the  duty  they  owed  to  plaintiff  as  one  of  their  customers. 
They  were  bound  to  keep  such  store  in  a  reasonably  safe  condition, 
and  the  mere  fact  that  they  had  contracted  with  the  Blossom  Com- 
pany to  construct  and  place  the  counter  in  the  store  could  not  change 
such  duty. 

It  is  contended  in  behalf  of  defendants  that  a  new  trial  should  be 
granted  because  of  the  misconduct  of  plaintiff's  attorne3%  The 
alleged  misconduct  consisted  in  repeated  attempts  to  introduce 
before  the  jury  what  defendants  considered  incompetent  evidence, 
and  the  use  of  intemperate  and  improper  language  in  his  address 
to  the  jury.  There  was  no  misconduct  in  the  offer  of  the  alleged 
incompetent  evidence.  The  evidence  was  in  line  with  that  held 
competent  in  the  case  of  Barg  v,  Bousfield,  65  Minn.  355,  6^  N.  W. 
Rep.  45.     Even  though  it  may  not  have  been  strictly  admissible. 
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the  conduct  of  plaintiff's  attorney  in  offering  it  cannot  justify  a 
V  charge  of  misconduct  such  as  to  warrant  a  new  trial.  The  language 
used  by  counsel  in  his  address  to  the  jury  was  beyond  legitimate 
discussion  of  the  issues  in  the  case,  but  the  question  whether  such 
misconduct  as  to  justify  a  new  trial  is  not  presented  by  any  proper 
exception.  No  objection  was  made  to  the  court  on  the  subject  of 
counsel's  remarks,  nor  was  the  court  requested  or  called  upon  to 
make  any  ruling  on  the  subject.  State  r.  Frelinghuysen,  43  Minn. 
265,  45  N.  W.  Rep.  432.  We  have  examined  all  assignments  of 
error,  and  find  no  reason  for  disturbing  the  verdict  of  the  jury,  and 
the  order  appealed  from  must  be  affirmed.     Order  affirmed. 

LIABILITY    FOR    INJURIES   TO  CUSTOMERS   AND    EMPLOYEES    IN 

STORES  AND  PLACES  OF  BUSINESS. 

The  rule  as  to  liability  for  injuries  caused  by  dangerous  and  defective  places 
in  business  houses  or  premises  is  stated  in  the  following  note,  but  the  scope  of 
the  note  relates  more  particularly  to  the  liability  for  injuries  sustained  by  cus- 
tomers in  stores  and  business  places. 

Duty  of  stOFekeeper. 

A  shopkeeper,  so  long  as  he  keeps  his  shop  open  to  customers,  and  invites 
and  permits  them  to  enter  therein  to  trade,  owes  a  duty  to  such  customers  to 
keep  his  store  and  place  of  business  in  a»reasonably  safe  condition,  and  free 
from  danger  to  personal  injury.  Corrigan  &*.  Elsinger,  (Minn.  1900)  8  Am.  Neg. 
Rep.  262,  anU^  83  N.  W.  Rep.  ^2  {citing  Dean  v.  Depot  Co.,  41  Minn.  360,43  N. 
W.  Rep.  54;  Engel  r.  Smith,  (Mich.)  46  N.  W.  Rep.  21;  Emery  v.  Exposition 
Co.,  56  Minn.  460,  57  N.  W.  Rep.  1132;  Pelton  v,  Schmidt,  (Mich.)  62  N.  W. 
Rep.  552). 

Liability  of  Storekeeper. 

A  customer  in  a  store  is  there  by  invitation  of  the  merchant  who  owes  him 
the  duty  of  reasonable  care  to  secure  him  against  injury,  as  well  from  the  mis- 
conduct of  the  merchant's  employees  as  from  the  dangerous  condition  of  his 
premises,  and  for  breach  of  the  duty  with  consequent  injury,  the  customer  may 
maintain  an  action  for  negligence  against  the  merchant.  Thomas,  Neg.,  p. 
1092  (citing  Swinarton  v.  Le  Boutillier,  7  Misc.  (N.  Y.)  639). 

The  occupier  of  any  store,  shop,  warehouse,  or  other  place  of  business,  is 
bound  to  use  care  and  diligence  proportioned  lo  the  risk,  to  keep  his  premises 
and  the  approaches  thereto,  and  appliances  thereof,  at  least  reasonably  safe  for 
the  access  and  use  of  those  coming  there  by  his  invitation,  express  or  implied, 
or  any  business  to  be  transacted  or  permitted  by  him,  or  for  any  other  purpose 
beneficial  to  him,  and  is  liable  for  any  injury  to  any  such  person  who  is  him- 
self guilty  of  no  contributory  negligence,  occasioned  by  his  want  of  such  care 
and  diligence.  Ray,  Imp.  Duties,  Personal,  c.  3,  §  5,  p.  19,  {citings  among 
other  cases,  Zoebisch  v,  Tarbell,  10  Allen  (Mass.)  385;  Carleton  v,  Franconia 
Iron  &  Steel  Co.,  99  Mass.  216;  Elliott  v.  Pray,  10  Allen  (Mass.)  378;  Gilbert  v, 
Nagle,  118  Mass.  278;  Nickerson  v,  Tirrell,  127  Mass.  236;  Donaldson  7'.  Wil- 
son, 60  Mich.  86;  Welch  v.  McAllister,  15  Mo.  App.  492;  Ackert  v.  Lansing,  59 
N.  Y.  646). 

In  Bunnell  v.  Stern,  122  N.  Y.  559,  i  Am.  Neg.  Cas.  864,  an  action  to  recover 
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<lamages  for  the  loss  of  a  customer's  cloak  in  defendant's  clothing  store,  the 
coart  held  that  *'  as  defendants  were  bound  to  use  ordinary  care  to  keep  their 
premises  in  a  safe  condition  for  the  access  of  business  visitors  whether  expressly 
or  impliedly  invited,  {citing  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124;  Beck 
V,  Carter,  68  N.  Y.  285;  Welch  v.  McAllister,  13  Mo.  App.  89;  Nave  v.  Flack, 
90  Ind.  205:  Pastene  v.  Adams,  49  Cal.  87;  Learoyd  v,  Godfrey,  138  Mass.  315), 
so  we  think  they  were  bound  to  use  some  care  for  the  property  of  plaintiff." 

Liability  for  injuries  caused  by  dangerous  plaees  in  business  houses 
or  premises. 

**  The  owner  or  occupant  of  land  is  liable  in  damages  to  those  coming  to  it, 
using  due  care,  at  his  invitation  or  inducement,  express  or  implied,  on  any  busi- 
ness to  be  transacted  or  permitted  by  him,  for  an  injury  occasioned  by  the 
unsafe  condition  of  the  land,  or  of  the  access  to  it.  which  is  known  to  him  and 
not  to  them,  and  which  he  has  negligently  suffered  to  exist,  and  has  given  them 
no  notice  of."     Gray,  J.,  in  Carleton  v.  Franconia  Iron  &  Steel  Co.,  99  Mass.  216. 

See  also  Pastene  v.  Adams,  49  Cal.  87;  Gilbert  v,  Nagle,  118  Mass.  278; 
Ackert  v.  Lansing,  59  N.  Y.  646;  Luddington  v.  Miller,  4  J.  &  S.  (N.  Y.)  i; 
Freer  v.  Cameron.  4  Rich.  L.  (S.  C.)  228;  Welch  v.  McAllister,  15  Mo.  App.  492: 
Ingalls  V,  Adams  Express  Co.,  44  Minn.  128;  Bennett  i\  Louis.  &  N.  R.  R.  Co., 
102  U.  S-  577.  7  Am.  Neg.  Cas.  349. 

In  I  Thompson  on  Neg.,  p.  307,  the  learned  author  in  discussing  the  rule  as 
to  injuries  from  dangerous  places  in  business  houses,  or  the  adjacent  grounds 
of  such  houses,  to  which  the  public  are  impliedly  invited  by  the  proprietor  or 
tenant,  to  trade  or  do  business  with  him,  states  the  rule  to  be  as  laid  down  by 
Gray,  J.,  in  Carleton  v.  Franconia  Iron  Co.,  99  Mass.  216  (supra),  and  cites,  as 
illustrations,  in  which  there  was  either  a  good  case  against  the  proprietor  on 
the  pleadings,  or  upon  the  facts,  a  case  to  go  to  the  jury,  the  following,  among 
others:  Pastene  v.  Adams,  49  Cal.  87;  Ryan  v.  Thompson,  2  J.  &  S.  (N.  Y.) 
132;  Luddington  v.  Miller,  4  J.  &  S.  (N.  Y.)  i;  Totten  v.  Phipps,  52  N.  Y.  354. 

Bat  this  rule  does  not  extend  to  such  parts  of  the  premises  not  intended  for 
customers  or  visitors,  and  where  they  are  not  expected  or  invited  to  go.  Zoe- 
bisch  V.  Tarbell,  10  Allen  (Mass.)  385;  Murray  v.  McLean,  57  111.  378. 

Nor  where  the  premises  are  entered  by  an  unusual  way  by  the  customer  or 
visitor.     Victory  v.  Baker,  67  N.  Y.  366. 

The  rule,  however,  may  be  qualified  by  circumstances,  and  the  question  of 
negligence  of  the  parties  be  for  the  jury  to  determine.  McKee  v.  Did  well,  74 
Pa.  St.  218;  Gilbert  v.  Nagle,  118  Mass.  278.  Elliott  v.  Pray,  10  Allen,  378. 

English  Rule. 

A  person  who  invites  another  to  come  on  his  premises  upon  a  business  in 
which  both  are  concerned  is  bound  to  take  care  that  his  premises  and  ail  appli- 
ances provided  by  the  owner  as  incident  to  the  use  of  his  premises  are  safe  for 
that  other  person  to  come  upon  and  use  them  as  required;  or  else  to  give  due 
warning  of  any  danger  to  be  avoided.  But  where  the  stranger  comes  as  a  guest 
or  by  a  bare  license,  the  owner  of  the  premises  is  only  bound  to  warn  him  of 
anything  in  the  nature  of  a  trap  upon  the  premises.  Southcote  v.  Stanley,  i  H. 
A  N.  247;  Indermauer  v.  Dames,  L.  R.  i  C.  P.  274,  L.  R.  2  C.  P.  311;  Heaven 
v.  Pender,  11  Q.  B.  Div.  503. 

Customers  injured  in  stores  —  Storekeeper  liable. 

In  Swinarton  v.  Le  Boutellier,  7  Misc.  (N.  Y.)  639,  an  action  for  damages  for 
Injuries  inflicted  by  the  mischievous  act  of  one  of  the  cash  boys  in  defendant's 
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store,  it  was  held  that  the  presence  of  the  boy  on  the  premises  with  his  pro- 
pensity  to  evil-doing  was  a  danger  against  which  it  was  the  daty  of  defendant, 
by  the  exercise  of  proper  care,  to  protect  the  plaintiff.  The  proof  was  ample  to 
support  the  inference  that  defendant  had  failed  in  his  duty,  it  appearing  that 
defendant  kept  in  his  store  a  number  of  cash  boys  for  attendance  on  customers; 
that  among  these  boys  the  propensity  and  habit  of  '*  snapping  pins  **  at  objects 
and  persons  in  the  store  were  prevalent;  that  this  snapping  or  shooting  pins  by 
these  boys  was  likely  to  inflict  injury  on  defendant's  customers,  and  did,  in 
fact,  inflict  the  injury  of  which  the  plaintiff  complained;  that  this  habit  of  snap- 
ping or  shooting  pins  by  these  boys  had  existed  for  months  and  was  known  or 
ought  to  have  been  known- by  defendant;  that  no  reasonably  suflScient  precau- 
tion was  taken  by  him  to  suppress  the  dangerous  practice,  and  that  he  had  not 
exercised  a  reasonable  degree  of  care  and  diligence  to  secure  the  plaintiff 
against  injury  from  such  dangerous  practice.  (Citings  among  other  cases,  Mai- 
lach  V,  Ridley,  24  Abb.  N.  C.  172,  and  Sutter  v,  Vanderveer,  122  N.  Y.  652.) 

In  Quirk  v,  Siegel-Cooper  Company,  43  App.  Div.  (N.  Y.)  464,  6  Am.  Neg. 
Rep.  644,  where  plaintiff,  a  customer,  was  injured  by  slipping  on  a  skid  or 
inclined  plane  that  had  been  placed  on  the  stairway  in  defendant's  store  for  the 
purpose  of  moving  goods  from  one  section  6i  the  store  to  another,  and  she  testi- 
fied that  she  had  passed  down  the  stairway  the  day  before  when  no  skid  was 
there,  and  that  there  was  nothing  to  suggest  danger  unless  she  had  looked 
right  down  where  she  intended  to  place  her  foot,  and  the  light  was  somewhat 
obscured,  she  was  not  guilty  of  contributory  negligence. 

In  Quirk  v.  Siegel-Cooper  Co.,  {supra\  the  court  stated  the  rule  that  it  was 
the  duty  of  the  defendant  corporation  towards  customers  invited  to  its  depart, 
ment  store  to  exercise  reasonable  care  to  keep  the  building  safe  for  the  ase  of 
such  customers. 

In  Savage  v,  Joseph  H.  Bauland  Company,  42  App.  Div.  (N.  Y.)  285,  6  Am. 
Neg.  Rep.  632,  where  it  appeared  that  defendant's  elevator,  having  a  number 
of  passengers  in  it,  was  caught  between  the  second  and  third  floors  of  his  build- 
ing and  could  not  be  mpved  up  or  down  by  the  ordinary  appliances,  but  there 
was  no  danger  of  its  falling  so  long  as  it  was  left  in  that  condition,  there  was 
no  such  emergency  as  would  relieve  the  defendant  from  the  duty  of  exercising 
the  highest  degree  of  care  and  skill,  and  the  trial  of  an  experiment  to  lower  the 
elevator  resulting  in  injury  to  one  of  the  passengers  made  defendant  liable  for 
such  injuries. 

See  Freer  v,  Cameron,  4  Rich.  L.  228,  (customer  invited  by  clerk  into  dark 
part  of  store  injured  by  falling  into  cistern;  proprietor  liable). 

In  Tomle  v.  Hampton,  129  111.  379,  where  a  person  while  looking  in  the  show 
window  of  a  store  fell  into  an  unguarded  opening  in  front  of  the  premises,  the 
owner  of  the  building  leasing  the  same  in  such  condition  was  held  liable,  (citing 
Stephani  v.  Brown,  40  111.  428;  Gridley  v.  City,  68  111.  47;  City  of  Peoria  v. 
Simpson,  no  111.  294). 

In  Russell  et  al.  v.  Stewart  Dry  Goods  Co.  (Kentucky,  May,  1900),  56  S.  W. 
Rep.  707,  it  was  held  that  the  fact  a  customer  in  defendants  store  was  injured 
by  a  splinter  from  the  floor  of  the  store  was  sufficient  to  submit  question  of 
defendant's  negligence  to  the  jury,  and  judgment  for  defendant  was  reversed. 

When  storekeeper  not  liable. 

In  Hunnewell  v.  Haskell,  (Mass.)  7  Am.  Neg.  Rep.  53,  it  was  held  that  a 
shopkeeper  owes  no  duty  to  his  customers  to  warn  them  of  the  presence  of  aa 
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ordinary  flight  of  stairs  in  broad  daylight  or  to  guard  the  necessary  access  to  it, 
even  if  there  is  a  crowd  in  his  shop. 

In  Tolland  v.  Faine  Furniture  Company,  (Mass.)  7  Am.  Neg.  Rep.  a6o,  plain* 
cifif,  who  was  injured  in  defendant's  store,  alleged  that  a  small  mat  between  the 
top  of  the  stairs  and  the  long  mat  was  curled  up  and  out  of  repair,  and  worn  on 
the  edge  next  to  the  long  mat,  which  caused  her  to  trip  and  fall  downstairs. 
There  was  testimony  of  two  witnesses  who  had  examined  the  mat  several  hours 
after  the  accident,  and  of  an  employee  of  defendant  who  stated  that  he  knew 
of  the  condition  of  the  mats  about  the  time  of  the  accident;  that  he  did  not 
notice  ihe  mat  was  curled  up,  and  did  not  know  whether  there  was  any  change 
in  the  condition  of  the  mats  between  the  time  of  the  accident  and  the  time 
when  they  were  examined  by  the  other  witnesses.  Held^  that  plaintiff  had 
failed  to  show  that  the  defect,  if  any,  had  existed  so  long  before  the  accident 
that  defendant  in  the  exercise  of  reasonable  care,  ought  to  have  known  of  it  and 
renuedied  it. 

In  Baker  v.  Deane,  69  111.  App.  613,  2  Am.  Neg.  Rep.  695,  where  it  appeared 
that  plaintiff  entered  into  defendant's  store  to  make  a  purchase  and  was  told 
that  it  was  upstairs  several  flights,  and  requested  to  be  put  on  the  freight  eleva- 
tor, as  he  did  not  wish  to  walk  up,  and  followed  an  employee  to  the  elevator 
door  and  stepped  inside  and  fell  down  the  shaft,  he  was  not  entitled  to  recover 
for  the  injuries. 

In  Bennett  v,  Butterfield,  (Mich.)  i  Am.  Neg.  Rep.  629,  it  was  held  that  a  cus- 
tomer who,  without  invitation  or  permission,  entered  the  door  of  a  freight  ele- 
vator, situated  in  the  back  part  of  the  store,  and  used  by  employees  only,  and 
the  elevator  not  being  there,  fell  down  the  shaft  and  was  injured,  was  guilty 
of  contributory  negligence. 

In  Larkin  v.  O'Neill,  119  N.  Y.  221,  it  was  held  that  the  presence  of  a  figure 
for  exhibiting  clothing  upon  a  broad  carpeted  staircase  and  the  absence  of  brass 
plates  and  rubber  pads  on  such  staircase,  did  not  make  the  owner  liable  to  a 
customer  injured  by  falling  on  the  stairs. 

In  Hart  v.  Grennell,  122  N.  Y.  371.  where  plaintiff  in  following  defendant,  a 
storekeeper,  to  the  rear  of  his  store,  fell  over  a  truck  and  was  injured,  defend- 
ant was  not  liable,  he  not  warranting  the  safety  of  his  premises  to  customers, 
but  was  only  bound  to  reasonable  care. 

In  Wall  V.  Lit,  (Pa.)  7  Am.  Neg.  Rep.  573,  where  an  employee  of  defendant 
stumbled  over  a  roll  of  matting  in  a  passageway  of  defendant's  store,  and 
plaintiff,  a  customer  in  the  store,  was  struck  and  injured  by  the  employee 
falling  upon  him  with  a  roll  of  oil  cloth,  it  was  held  that  the  injury  was  the 
result  of  an  inevitable  accident,  for  which  there  was  no  recovery. 

In  Holbrook  v,  Aldrich,  (Mass.)  z  Am.  Neg.  Rep.  451,  a  storekeeper  was  not 
liable  where  it  appeared  that  a  child,  seven  years  of  age,  went  into  a  shop  with 
her  father,  and  while  he  was  engaged  in  paying  for  some  goods  the  child  went 
10  the  coffee  grinder  near  b^,  passed  her  hand  into  it,  and  lost  her  fingers. 

See  also  Zoebisch  v,  Tarbell,  10  Allen  (Mass.)  385  (customer  going  into  room 
CO  which  public  not  admitted  and  falling  into  scuttle;  no  recovery);  Victory  v. 
Baker,  67  N.  Y.  366  (defendant  not  liable  where  boy,  who  went  to  pay  defend- 
ant a  bill,  fell  into  a  vat  directly  over  which  was  a  skylight);  Bond  v.  Smith, 
113  N.  Y.  378  (watchman  falling  into  area  at  rear  of  store). 

In  Johnson  v.  Ramberg,  49  Minn.  341,  where  customers  were  allowed  to  enter 
defendant's  store  throu^^h  an  adjoining  room  used  for  storing  goods,  defendant 


\ 
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was  not  liable  for  injuries  sustained  by  plaintifif  falling  down  cellar  where  it 
was  shown  that  plaintiff  did  not  look  where  he  went. 
See  also  Hutchins  v.  Priestly,  etc.,  Co.,  6i  Mich.  252. 

Question  for  Jury.    . 

But  in  James  v.  Ford,  30  N.  Y.  St.  Rep.  667,  where  plaintiff  leaving  defend- 
ant's store  by  a  side  door,  fell  through  an  open  cellar  door  in  the  floor,  he  hav- 
ing crossed  it  when  closed,  and  had  knowledge  of  its  presence,  the  question 
of  negligence  was  for  jury. 

And  in  Brosnan  v.  Sweetser,  127  Ind.  i,  where  a  customer  fell  through  a  trap- 
door in  floor  of  store,  the  question  of  negligence  was  for  jury. 

See  also  Gilbert  v,  Nagle,  118  Mass.  278;  McKee  v.  Bid  well,  74  Pa.  St.  218. 

Employees  injured  in  store. 

In  Stock  V,  Le  Boutillier,  19  Misc.  (N.  Y.)  112,  i  Am.  Neg.  Rep.  119,  the  master 
was  held  liable  where  it  appeared  that  he  furnished  his  clerks  with  poles  to 
push  the  cars  or  baskets  of  an  overhead  system  in  a  retail  store  when  the  bask- 
ets get  stuck  upon  the  track,  without  instructing  the  clerks  as  to  the  danger  of 
pushing  the  baskets  backward,  and  one  of  the  baskets  fell  by  reason  of  being 
pushed  backward  by  a  clerk  and  a  feilow  clerk  was  injured. 

In  Donahue  r.  Kelly,  181  Pa.  St.  93,  2  Am.  Neg.  Rep.  229,  where  an  employee 
of  a  proprietor  of  a  restaurant  picked  up  a  flaming  gasoline  lamp  for  the  pur- 
pose of  throwing  it  into  the  street,  and  before  he  reached  the  door  the  flames 
attacked  him  and  he  instinctively  threw  the  lamp  from  him  towards  the  door, 
and  the  lamp  exploded  and  he  was  injured,  the  proprietor  was  not  liable. 

In  Kline  v,  Abrahams,  48  App.  Div.  (M.  Y.)  522.  7  Am.  Neg.  Rep.  554,  where 
an  employee  who  had  been  in  defendant's  employ  for  ten  days,  was  injured  by 
slipping  on  a  marble  staircase  in  defendant's  department  store,  and  there  was 
evidence  that  similar  accidents  had  befallen  other  persons  in  the  store,  and  that 
defendants  had  knowledge  of  the  slippery  condition  of  the  staircase,  but  had 
failed  to  remedy  the  defect,  it  was  error  to  dismiss  the  complaint,  as  the  ques- 
tion of  whether  there  was  negligence  on  the  part  of  defendants  was  for  the  jury 
to  determine. 

NEBRASKA  TELEPHONE  COMPANY  V.  JONES. 

Supreme  Courts  Nebraska^  J^^^y  igoo» 


DRIVING  AGAINST  STUMP  OF  TELEPHONE  POLE  IN  HIGHWAY  — 
CONTRIBUTORY  NEGLIGENCE  —  PRACTICE  —  NEWLY-DISCOV. 
ERED  EVIDENCE—  I.  While  the  plaintiff,  an  old  man,  seated  on  a  load 
of  baled  hay,  was  driving  a  spirited  team  down  a  steep  hill,  he  encountered 
the  stump  of  a  telephone  pole,  which  stood  in  the  middle  of  the  traveled 
road,  and,  being  thrown  to  the  ground,  was  severely  injured.  At  the  time 
of  the  accident  he  was  endeavoring  to  prevent  the  wagon  from  pressing 
upon  the  horses,  and  was  not  thinking  of  the  obstruction  in  the  highway, 
Held^  that  whether  he  was,  under  the  circumstances,  guilty  of  contributory 
negligence,  was  a  question  of  fact  for  the  jury  (i). 

I.  As    to  Accidents   while   Driving    see  Note  on  Liability  for   Injuries 
Caused  by  Obstructions  on  Highways,    Caused  by    Electric    Wires,  8  Am. 
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2.  Ill  an  action  lor  damages  resalting  from  an  injury  caused  by  an  obstruction 

in  a  road  over  which  the  plaintiff  was  driving,  a  verdict  in  favor  of  the  plain- 
tiff, based  upon  conflicting  evidence,  will  not  be  disturbed. 

3.  Evidence  examined,  and  found  to  support  the  verdict. 

4*  A  judgment  will  not  be  set  aside  for  error  in  admitting  immaterial  evidence 
where  it  appears  that  such  evidence  had  no  harmful  or  mischievous  tend- 
ency. 

5.  A  party,  to  avail  himself  of  an  error  of  the  court  in  refusing  to  permit  a  wit- 

ness, to  answv  A  question,  must  make  an  offer  to  prove  the  facts  sought  to 
be  elicited. 

6.  It  is  not  error  to  overrule  a  motion  for  a  new  trial  grounded  on  newly  discov- 

ered evidence,  where  it  is  not  shown  that  the  moving  party  before  the  trial 
used  due  diligence  to  procure  the  evidence  which  he  claims  to  have  discov- 
ered  pi  nee  the  trial. 

7.  A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  should 

ordinarily  be  supported  by  the  affidavit  of  the  party  making  the  application, 
as  well  as  by  the  affidavit  of  his  attorney;  and  the  affidavit  of  the  new  wit- 
ness should  also  be  produced,  or  its  absence  satisfactorily  accounted  for. 
(Syllabus  by  the  Court.) 

On  Rehearing.  The  facts  appear  in  the  opinion  (i).  Judgment 
of  District  Court,  Sarpy  County,  rendered  in  favor  of  plaintiGf  for 
$1,507.65,  affirmed, 

W.  W.  MoRSMAN,  for  the,  Nebraska  Telephone  Company. 

John  P.  Breen,  for  plaintiff,  John  Jones. 

Sullivan,  J.  — In  an  action  by  Jones  against  the  Nebraska  Tele- 
phone Company,  grounded  on  negligence,  the  District  Court  of 
Sarpy  County  awarded  plaintiff  damages  in  the  sum  of  $1,507.65. 
The  defendant  prosecuted  error  to  this  court,  and  at  the  last  term 
secured  a  reversal  of  the  judgment  against  it.  Telephone  Co.  v, 
Jones  (59  Neb.)  81  N.  W.  Rep.  435.  Afterwards  a  rehearing  was 
allowed,  and  the  cause,  having  been  again  regularly  submitted,  is 
before  us  for  decision.  In  the  former  opinion,  which  contains  a 
statement  of  the  essential  facts,  it  is  said  that  the  evidence  convicts 
the  plaintiff  of  contributory  negligence,  and  that  he  is  therefore  not 

Neg.  Rep.  213,  an/^.     For  other  actions  The  syllabus  of  the  coart  was  as  fol- 

arising  out  of  similar  accidents  from  lows:    "  Where  the  evidence  of  the 

1697  to  date,  aee  vols.  1-8  Am.  Neg.  plaintiff  in  a  suit  for  damages  for  per- 

Rep.,  and  the  current  numbers  of  that  sonal  injuries  alleged  to  have  been  the 

series  of  Reports.  result  of  negligence  of  a  defendant 

I.  The  former  opinion  of   the   Su-  conclusively  established    contributory 

pieme  Court  in  this  case,  rendered  in  negligence  of  the  plaintiff,  which  was 

Janoary,  1900,(81  N.  W.  Rep.  435),  re-  the  immediate  cause  of  the  injuries, 

versed  the  judgment  of  the  District  there  can  be  no  recovery,  and  it  is  error 

Coart,  Sarpy  county,  in  favor  of  plain-  to  refuse  a  request  to  charge  the  jury 

till,   holding  that  under  the  evidence  to  return  a  verdict  for  the  defendant.'* 
plaintiff  was  not  entitled  to  the  verdict. 
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entitled  to  recover  of  the  defendant  compensation  for  the  injuries 
sustained.  The  facts  are  not  disputed.  The  plaintiff,  an  old  man, 
seated  on  a  load  of  baled  hay,  was  driving  a  spirited  team  down  a 
steep  hill  on  a  summer  afternoon.  The  wagon  pressed  upon  the 
horses,  and  the  driver,  either  unintentionally  while  reaching  for  the 
brake,  or  else  intentionally  and  with  the  view  of  arresting  the  for- 
ward movement  of  the  wagon,  "drew  the  team  to  one  side,"  and 
thus  brought  one  of  the  front  wheels  against  the  stump  of  a  tele- 
phone pole  which  stood  in  the  middle  of  the  traveled  track.  The 
injuries  complained  of  were  the  direct  and  immediate  result  of  this 
accident.  The  plaintiff  knew  the  stump  was  in  the  road.  He  had 
frequently  observed  it.  He  knew  it  was  dangerous,  and  had  pre- 
dicted that  some  one  would  sooner  or  later  run  against  it  and  be 
hurt.  It  is  said  that  Mr.  Jones  at  the  moment  of  the  accident  was 
not  thinking  of  the  stump,  and  that  his  inattention  to  a  known 
danger  was  negligence  per  se.  It  would  seem  that  the  mind  of  the 
plaintiff  was  distracted  from  one  peril  by  the  sudden  appearance  of 
another.  The  danger  from  the  stump  was  apparently  lost  sight  of 
in  the  presence  of  the  more  formidable  danger  resulting  from  the 
pressure  of  the  loaded  wagon  upon  the  high-strung  horses.  It  may 
be  that  an  ordinarily  prudent  man,  in  the  situation  in  which  Mr. 
Jones  found  himself,  would  have  kept  his  attention  on  the  stump, 
and  steered  clear  of  it;  but  we  are  certainly  not  prepared  to  say,  as 
a  matter  of  law,  that  he  would  have  done  so.  What  would  constitute 
ordinary  care  under  the  circumstances  is  plainly  a  question  of  fact, 
and  not  a  question  of  law.  The  finding  of  the  jury  that  plaintiff 
was  not  guilty  of  contributory  negligence  rests  upon  sufficient  evi- 
dence, and  we  would  be  going  far  out  of  our  way  to  disturb  it. 
Railroad  Co.  v.  Evans,  52  Neb.  50,  71  N.  W.  Rep.  1062,  was  a  case 
in  which  the  plaintiff  sued  on  account  of  an  injury  resulting  from  a 
fall  upon  an  inclined  platform.  He  was  perfectly  familiar  with  the 
dangerous  character  of  the  place  where  the  accident  occurred,  and 
nothing  extraordinary  had  happened  to  divert  his  attention  from 
the  danger.  However,  according  to  his  own  admission,  he  gave  no 
particular  heed  to  what  he  was  doing.  This  court,  sustaining  a 
judgment  in  his  favor,  said:  "The  defendant  in  error  was  well 
acquainted  with  the  approach  to  the  platform  —  had  walked  over  it 
frequently;  but  his  knowledge  of  the  approach  and  its  condition,  as 
to  steepness  of  incline,  would  not  bar  him  of  his  recovery  if  injured 
because  of  its  unsafeness,  occasioned  by  such  steepness,  provided 
he  was  at  the  time,  all  the  circumstances  considered,  exercising 
ordinary  care.  The  company  presented  its  depot  platform  and 
approach  thereto  as  reasonably  safe  and  suitable  for  the  use  and 
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passage  of  the  public  in  transacting  business  with  it.  The  approach 
had  been  used  for  years  by  numerous  persons,  and  often  by  defend- 
ant in  error,  in  its  then  condition.  It  cannot  be  said,  as  a  matter 
of  law,  that  it  was  contributory  negligence  that  he  used  it  again." 
Much  like  the  Evans  Case  is  Doan  v.  Town  of  Willow  Springs,  loi 
Wis.  TI2,  76  N.  W.  Rep.  1104,  where  it  was  held  that  a  traveler  who 
drives  over  a  highway  without  thinking  of  defects  of  which  he  has 
knowledge  is  not,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence. In  the  course  of  the  opinion  the  court  said:  "  Nor  was  it 
error  for  the  court  to  instruct  the  jury  that  the  fact  that  the  plain- 
tiff had  driven  over  the  highway  at  the  point  in  question  with  knowl- 
edge of  its  defective  and  dangerous  condition  was  not  conclusive  in 
law  that  he  was  guilty  of  contributory  negligence.  True,  the  plain- 
tiff testified  that  he  was  not  thinking  when  the  accident  occurred; 
that  he  did  not  know  why,  but  he  just  happened  not  to  be  thinking-; 
that  any  man  was  liable  to  go  along  the  road  without  thinking  of  a 
bad  place  therein.  Within  the  repeated  rulings  of  this  court,  this 
would  not  have  been  sufficient  to  justify  the  court  in  taking  the  case 
from  the  jury.  Cuthbert  v.  City  of  Appleton,  24  Wis.  383 ;  Wheeler 
V.  Town  of  Westport,  30  Wis.  392 ;  Spearbracker  v.  Town  of  Larra- 
bee,  64  Wis.  578,  25  N.  W.  Rep.  555;  Simonds  v.  Baraboo,  93  Wis. 
40,  67  N.  W.  Rep.  40."  Other  authorities  supporting  the  rule  that 
knowledge  of  the  existence  of  a  defect  in  a  highway  does  not  per  se 
establish  negligence  on  the  part  of  a  traveler  who  is  injured  in  con- 
sequence of  such  defects,  are  George  v.  City  of  Haverhill,  no  Mass. 
506;  Bouga  V,  Weare  Tp.,  109  Mich.  520,  67  N.  W.  Rep.  557.  In 
the  former  opinion  we  said  that  the  evidence  was  probably  sufficient 
to  justify  the  jury  in  finding  that  the  defendant  was  guilty  of  negli- 
gence as  charged  in  the  petition.  We  have  no  inclination  to  recede 
from  this  position.     The  evidence  was  sufficient. 

The  first  and  second  assignments  of  error  relate  to  the  reception 
of  evidence  which  defendant  claims  is  immaterial.  The  evidence  in 
question  does  not  seem  to  have  any  bearing  upon  any  of  the  issues, 
but  its  admission  could  not  possibly  have  prejudiced  the  company. 
It  was  manifestly  harmless.     It  had  no  mischievous  tendency. 

The  third  assignment  of  error  is:  "The  District  Court  erred  in 
sustaining  the  objection  of  the  plaintiff  to  a  question  propounded  by 
your  petitioner  to  its  own  witness,  as  follows:  *  Where  was  the  old 
telephone  located  through  that  field  at  that  time?'  '*  Upon  this 
point  it  is  sufficient  to  say  that  the  defendant  is  not  in  a  position  to 
avail  itself  of  error  in  the  ruling  complained  of.  It  made  no  offer 
to  prove  by  the  witness  Henry  S.  Eby  where  the  telephone  line  was 
located  at  the  time  referred  to. 
Vol.  VIII  — 18 
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The  District  Court  did  not  err  in  denying  defendant's  application 
for  a  new  trial  based  on  newly  discovered  evidence.  There  was, 
according  to  the  showing  made,  no  evidence  discovered  after  the 
trial  which  could  not  have  been  produced  at  the  trial  by  the  exercise 
of  ordinary  diligence.  The  motion  was  also  properly  overruled  for 
the  reasons  stated  in  Draper  z».  Taylor  (58  Neb.),  79  N.  W.  Rep.  709 
(Syl.,  points  4,  5),  and  in  Barr  v.  Post  (59  Neb.),  80  N.  W.  Rep. 
1041  (Syl.,  point  3). 

The  judgment  of  this  court  heretofore  rendered  is  set  aside,  and 
the  judgment  of  the  District  Court  is  affirmed.     Affirmed. 


HOOPES  V.  WEST  JERSEY  AND  SEASHORE 

RAILROAD  COMPANY. 

Supreme  Courts  New  Jersey^  August^  igoo. 


ACCIDENT  AT  RAILROAD  CROSSING  —  INJURED  WHILE  DRIVING  — 
CONTRIBUTORY  NEGLIGENCE.  ^  Plaintiff,  while  driving  upon  a  public 
highway  at  night,  noticed,  as  he  drew  near  the  crossing  of  defendant's 
railroad,  a  number  of  lights  along  the  tracks  towards  the  south,  but  did  not 
observe  that  any  one  of  them  was  moving.  In  fact,  one  was  the  headlight 
of  an  engine  which  was  approaching  the  crossing,  and  which  ran  the  plain- 
tiff down  as  he  drove  upon  the  tracks.  No  other  danger  was  present  to 
distract  the  attention  of  the  plaintiff  from  this  engine.  Held,  that  in  the 
exercise  of  ordinary  prudence  plaintiff  should  have  looked  with  sufficient 
care  to  have  detected  the  moving  light,  and  then  should  have  waited,  before 
attempting  to  drive  over  the  tracks,  until  either  the  moving  light  had 
passed  beyond  the  crossing,  or  until  he  had  satisfied  himself  that  it  was  not 
the  headlight  of  an  approaching  train;  and  that  failure  in  that  regard  was 
negligence  on  his  part  which  contributed  to  his  injury  (i). 
(Syllabus  by  the  Court.) 

Action  by  Charles  D.  Hoopes  against  the  West  Jersey  &  Seashore 
Railroad  Company.  Verdict  for  plaintiff.  Rule  to  show  cause  why 
a  new  trial  should  not  be  granted.     Rule  made  absolute. 

Argued  before  Depue,  C.  J.,  and  Van  Syckel  and  Gummere,  J  J. 

Joseph  H.  Gaskill,  for  the  rule. 

William  C.  French  and  John  W.  Wescott,  opposed. 

GuMMERE,  J.  —  This  action  was  instituted,  by  the  plaintiff  to 
recover  damages  for  injuries  sustained  by  him  by  being  run  down 

I.  See  Note  on  Accidents  at  Cross-  vols.  i^B  Am.  Neg.  Rep.,  and  the  cur- 
INGS,  Etc.,  in  7  Am.  Neg.  Rep.  309-317.  rent  numbers  of  that  series  of  Repo&ts. 
For  other  actions  from  1897  to  date,  see 


AMERICAN  Negligence  Reports,  275 

by  a  train  at  a  highway  crossing  over  the  defendant  company's  rail- 
road at  West  Haddonfield,  on  the  evening  of  February  9,  1899. 
The  night  was  dark  and  cold,  with  a  stifif  wind  blowing  from  a  direc- 
tion which  tended  to  carry  the  sound  of  the  approaching  train  away 
from  the  plaintiff,  making  sight  his  main  dependence  to  inform  him 
that  it  was  coming  towards  the  crossing.  He  was  driving  in  a  one- 
seated  sleigh,  drawn  by  a  single  horse,  and,  according  to  his  story 
told  on  the  witness  stand,  as  he  drew  near  the  tracks  he  stopped 
his  horse,  and  looked  up  and  down  the  railroad,  and  also  listened 
for  signs  of  a  train.  He  says  that  he  heard  nothing,  nor  did  he  see 
anything  which  suggested  to  him  that  a  train  was  coming  towards 
the  crossing.  He  noticed  that  along  the  tracks  towards  the  south 
there  were  several  stationary  lights,  but  says  that  he  did  not  observe 
that  any  one  of  them  was  more  prominent  than  another,  or  that  any 
light  was  moving.  He  then  drove  onto  the  crossing,  and  was 
struck  by  the  engine  of  a  north-bound  train  of  the  defendant.  He 
says  that  no  bell  was  rung  or  whistle  blown  upon  the  engine,  nor 
any  other  warning  given  him  by  the  defendant.  Other  evidence 
shows  that  a  person  driving  along  the  highway  towards  the  crossing 
had,  when  about  a  hundred  feet  from  the  crossing,  and  from  that 
point  on,  an  outlook  down  the  tracks  towards  the  south  which  was 
unobstructed  for  a  distance  of  more  than  half  a  mile,  except  by  the 
tower  house  of  the  defendant,  which  stood  close  to  the  intersection 
of  the  highway  and  the  railroad,  and  shut  off  the  view  of  the  small 
section  of  track  which  was  behind  it.  So  plainly  was  this  made  to 
appear  by  the  proof  that  the  trial  judge,  in  his  instructions  to  the 
jury,  stated  that,  **  if  this  accident  had  occurred  in  the  daytime,  the 
lay  of  the  land  at  this  point  is  such  that  the  plaintiff  would  have  been 
clearly  guilty  of  negligent  driving."  Notwithstanding  that  the 
plaintiff  had  this  unobstructed  view  in  the  direction  of  the  oncoming 
train,  there  was  a  refusal  to  direct  a  verdict  for  the  defendant;  the 
trial  judge  considering  that  the  failure  of  the  plaintiff,  although  he 
looked,  to  see  the  headlight  of  the  approaching  engine  among  the 
lights  which  he  observed,  or,  if  he  did  see  it,  then  his  failure  to  recog- 
nize it  for  what  it  was,  did  not  necessarily  import  negligence,  and 
took  this  case  out  of  the  ordinary  rule.  Whether  this  refusal  can  be 
supported  depends  upon  whether,  on  the  facts  cited,  the  negligence 
of  the  plaintiff  is  a  matter  of  uncertainty.  In  our  judgment,  it  is 
not.  That  there  was  a  headlight  upon  the  engine  is  undisputed ; 
and  that  this  headlight  was  not  stationary,  but  was  moving  towards 
the  crossing,  is  demonstrated  by  the  happening  of  the  accident.  No 
other  danger  appears  to  have  been  present  to  distract  his  attention. 
His  ears  were  practically  useless  as  a  means  of  warning  him  of  the 
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approach  of  a  train  from  the  south,  on  account  of  the  direction  and 
force  of  the  wind,  and  his  eyes  were  his  only  efficient  means  of 
detecting  it.  Due  care  on  his  part,  in  the  language  of  the  Court  of 
Errors  and  Appeals  in  the  case  of  Railroad  Co.  v,  Smalley,  6i  N.  J. 
Law,  277,  4  Am.  Neg.  Rep.  197,  39  Atl.  Rep.  695,  required  him  to 
so  use  his  eyes  **as  to  make  looking  reasonably  effective  "  under 
the  existing  circumstances.  If  he  had  done  this,  he  would  readily 
have  observed  what  was  a  fact,  namely,  that,  instead  of  all  the  lights 
which  he  saw  when  looking  to  the  south  being  stationary,  as  he 
thought,  one  of  them  was  in  reality  moving  towards  the  crossing. 
If  he  had  observed  this,  then  ordinary  prudence  required  that  he 
should  have  waited,  before  attempting  to  drive  over  the  track,  until 
either  the  moving  light  had  passed  beyond  the  crossing,  or  until  he 
had  satisfied  himself  that  it  was  not  the  headlight  of  an  oncoming 
train.  His  failure  to  detect  what  careful  observation  would 
undoubtedly  have  disclosed  was  just  as  much  the  result  of  negli- 
gence on  his  part  as  if  he  had  observed  the  moving  light  coming 
\  towards  the  crossing,  and  then  had  pursued  his  way,  without  first 
taking  the  precaution  to  determine  if  it  indicated  the  approach  of  a 
train. 

On  the  whole  case  the  defendant  was  entitled  to  have  a  verdict  in 
its  favor  directed.     The  rule  to  show  cause  should  be  made  absolute. 


HANSEN  V.  NORTH  JERSEY  STREET  RAILWAY 

COMPANY. 

Court  of  Errors  and  Appeals^  New  Jersey ^  June^  IQOO, 


CARRIER  OF  PASSENGERS  —  DEGREE  OF  CARE-  CROWDING  PLAT- 
FORM OF  TROLLEY  CAR  —  PASSENGER  INJURED  WHILE  ALIGHT 
ING  FROM  CAR.  —  i.  A  common  carrier  of  passengers  must  use  a  high 
degree  of  care  to  protect  them  from  dangers  that  foresight  can  anticipate. 

2.  By  *'  foresight  *'  is  meant,  not  foreknowledge  absolute,  nor  that  exactly  such 

an  accident  as  has  happened  was  expected  or  apprehended,  but.  rather, 
that  the  characteristics  of  the  accident  are  such  that  it  can  be  classified 
among  events  that  without  due  care  are  likely  to  occur,  and  that  due  care 
would  prevent. 

3.  The  crowding  of  a  trolley  car,  and  especially  of  those  parts  of  it  that  are 

used  for  entrance  and  exit,  is  attended  with  a  liability  to  danger  that  the 
carrier  should  anticipate,  and  employ  care  to  avert  (i). 

Garrison,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

I.  For  actions    relating  to  Injuries    Boarding  Trains,  Street  Cars,  etc.,  see 
Sustained    while    Alighting  from    or    vols.  2-7   Am.  Neg.  Cas.,  where  the 
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Error  to  Supreme  Court. 

Action  by  Johanna  M.  Hansen  against  the  North  Jersey  Street- 
Rail  way  Company.  Verdict  for  plaintiff.  From  an  order  granting  a 
new  trial  (43  Atl.  Rep.  663),  plaintiff  brings  error.     Order  reversed. 

McEwAN  &  McEwAN,  for  plaintiflF  in  error. 

Vredenburgh  &  Garretson,  for  defendant  in  error. 

Adams,  J.  —  The  plaintiff  brought  suit  to  recover  damages  for  a 
personal  injury  alleged  to  have  been  occasioned  by  the  negligence 
of  the  defendant.  The  trial  judge  directed  a  verdict  for  the  defend- 
ant. This  direction  was  excepted  to,  and  on  it  error  has  been 
assigned. 

It  appears  that  at  about  half-past  nine  o'clock  in  the  evening  of 
Decoration  Day,  1898,  the  plaintiff,  with  her  married  daughter,  got 
on  a  closed  car  of  the  defendant  company  at  Bergen  Point,  which 
was  bound  from  Bayonne  to  the  Jersey  City  ferry.  They  took 
seats  on  the  right-hand  side  of  the  car,  near  the  front.  Only  a  few 
persons  were  then  in  the  car.  The  plaintiff  lived  at  No.  161  Palisade 
avenue,  in  the  northern  part  of  Jersey  City.  Both  she  and  her 
daughter  received  tickets  entitling  them  to  a  transfer  to  a  court- 
house car  at  a  point  of  transfer  called  by  the  witnesses  the  *'  Junc- 
tion,'* which  is  at  the  corner  of  Grand  and  Communipaw  avenues. 
The  car  reached  the  junction  between  ten  and  half-past  ten  o'clock. 
By  this  time  it  had  become  crowded.  When  it  stopped  at  the  junci 
tion  the  plaintiff  and  her  daughter  rose  from  their  seats,  and 
attempted  to  leave  the  car  by  the  rear  door,  which  was  more  distant 
from  them  than  the  front  door.  Some  of  the  passengers  went  out 
at  the  rear  door.  The  motorman,  in  order  to  facilitate  the  exit  of 
passengers,  opened  the  front  door  and  the  gate  on  the  right-hand 
side,  and  the  passengers  who  were  in  the  forward  end  of  the  car 
pressed  in  that  direction.  It  was  the  custom,  for  the  accommoda- 
tion of  passengers,  to  open  both  doors  at  this  place  when  there  was 
a  crowded  car.  The  plaintiff  and  her  daughter,  not  being  able  to 
make  headway  towards  the  rear  door,  to  which  they  had  at  first 
turned,  had  to  yield  to  the  current  that  was  flowing  in  the  opposite 
direction,  and  proceeded  or  were  pushed  along  towards  the  front  of 
the  car.  The  conductor  remained  throughout  on  the  rear  platform. 
The  motorman  stood  at  his  post  on  the  front  platform,  facing 
towards  the  inside  of  the  car,  and  observing  the  passengers  as  they 
came  out.     After  they  had  left  the  car  he  closed  the  front  door  and 

same  are  chronologically  grouped, from  Subsequent  actions  on  the  same  topics 

theearliestperiod  to  1897,  and  arranged  to  date  are  reported  in  vols.  1-7  Am. 

10  alphabetical  order  of  States.     The  Neg.  Rep.,  and  the  current  numbers  of 

New  Jersey    Cases    appear  in   vol.    5.  that  series  of  Reports. 
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right-hand  gate  and  awaited  the  signal  to  go  ahead.  The  evidence 
on  behalf  of  the  plaintiff  tended  to  prove  that  she  was  injured  in 
endeavoring  to  leave  the  car.  It  is  not  claimed  that  there  was  any 
structural  defect  in  the  platform  or  step.  The  negligence  imputed 
to  the  defendant  is  having  more  passengers  than  could  safely  and 
prudently  be  carried,  and  overcrowding  the  car  and  platform.  In 
order  to  an  accurate  view  of  the  case,  it  is  necessary  to  refer  some- 
what particularly  to  the  proof.  The  evidence  as  to  the  accident  was 
as  follows: 

The  plaintiff,  who  testified  through  an  interpreter, said:  "  We  went 
to  the  junction,  and  then  the  conductor  called,  "Junction;"  and, 
as  we  were  going  to  make  connection  with  the  court-house  car  we 
got  up  and  wanted  to  go  to  the  rear  platform.  But  at  once  the 
people  were  so  crowded  that  they  forced  us  to  the  front  platform, 
and  from  the  front  platform  I  got  a  push  on  the  step,  and  I  got  such 
a  severe  push  on  my  right  shoulder  that  I  fell  from  the  step  to  the 
fender,  and  so  I  bruised  my  arm.  My  hand  is  broken  in  two  differ- 
ent places,  and  my  whole  side  was  bruised;  and  my  eye  here  — 
I  couldn't  hardly  see  out  of  this  eye.  Q.  What  do  you  say  about 
people  standing  in  the  aisle  of  the  car  when  you  got  to  the  junction? 
A.  Well,  it  was  a  great  crowd,  and  they  gave  me  a  push;  very  much 
crowded,  and  so  they  pushed  me  on  the  front  platform.  Q.  Were 
people  standing  between  the  seats  on  the  car?  A.  Certainly.  It 
was  all  full,  all  full;  and  as  soon  as  they  opened  the  front  door  we 
was  forced  to  the  front  platform.  Q.  Do  you  know  who  opened  the 
front  door?  A.  No;  I  can't  tell,  sir.  We  was  just  on  our  way  to 
go  out  through  the  rear,  and  they  forced  us  to  the  front."  On 
cross-examination  she  again  said  that  the  car  was  very  much  crowded 
when  it  reached  the  junction,  and  that  she  and  her  daughter  started 
to  go  to  the  rear  door,  but  were  forced  to  go  out  of  the  front  door. 
The  cross-examination  proceeded  as  follows:  **  Q.  If  you  had  sat 
still  they  would  not  have  forced  you?  A.  If  the  conductor  calls 
*  Junction,'  and  you  want  to  make  connection,  I  guess  you  have  to 
get  up.  When  we  got  up,  the  front  door  was  closed,  and  we  did  not 
know  the  front  door  would  be  opened.  Q.  Was  there  a  crowd  at 
the  back  door?  A.  No.  Q.  Why  didn't  you  go  out  of  the  back 
door?  A,  Because  they  forced  us  to  the  front  platform.  The 
crowd  forced  us,  Q.  And  you  went  out  to  the  front  platform? 
A.  Yes.  Q.  And  did  you  stop  on  the  step?  A.  Yes,  sir.  Q.  Got 
safe  onto  the  step?  A.  Yes,  sir.  Q.  You  got  on  the  step  safely? 
A.  I  was  forced  from  the  platform  to  the  step,  and  from  the  step  I 
received  such  a  push  on  my  right  side  that  I  fell  just  that  way  over 
the  fender.     Q.  How  could  you  fall  over  the  fender  from  the  step? 
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A.  I  got  pushed  so  hard.  Q,  You  did  not  fall  over  the  front  of  the 
dashboard,  did  you?  A.  No,  sir.  Q.  How  could  you  fall  over  the 
fender  in  the  front,  from  being  pushed  off  the  step?  A.  Well,  but  I 
fell  on  the  fender.  Q.  But  the  fender  is  on  the  front?  A.  Yes;  I 
know  it.  Q.  Didn't  you  walk  around  there  and  tumble  on  the 
fender  after  you  got  off  the  car?  A.  No;  I  did  not.  I  was  on  the 
car,  and  from  the  car  I  fell  on  the  fender  from  the  side.  *  *  * 
Q.  Your  idea  was  that  when  you  got  off  you  would  go  around  the 
front  of  the  car,  and  get  to  the  court-house  car?  A.  No;  I  never 
go  around  the  fender.  I  always  go  around  the  other  way.  *  *  * 
Q.  And  you  said  when  you  were  on  the  platform  somebody  pushed 
you  on  the  step?  A  Yes.  Q.  And  gave  another  push,  and  you 
fell  on  the  fender?  A.  Yes;  on  the  fender.  Q.  What  is  your  age? 
A.  Sixty-eight." 

Mrs.  Christian  Dahl,  the  plaintiff's  daughter,  testified  that  when 
the  car  reached  the  junction  it  was  very  much  crowded  by  passen- 
gers standing;  that  she  and  her  mother,  when  they  rose  from  their 
seats  to  leave  the  car,  turned  towards  the  rear  door,  but  that  at  once 
the  front  door  was  opened,  and  that  they  were  forced  out  with  the 
crowd  through  the  front  door.  Her  examination  proceeded  as  fol- 
lows: *'  Q.  Were  you  ahead  or  behind  your  mother?  A.  No;  I  was 
ahead,  because  I  intended  to  get  out  first,  to  help  my  mother  out. 
Q.  Go  on  and  tell  what  happened  to  your  mother.  A.  I  got  out 
first  to  help  my  mother  out,  but  I  got  out,  fortunately,  although  I 
received  a  push;  and  my  mother  was  pushed  from  the  front  platform 
to  the  step,  and  from  the  step  she  received  such  a  severe  push  on 
her  right  side  and  shoulder  that  she  struck  the  fender  and  caught 
her  foot,  and  fell  right  down  towards  the  fender.  Q.  What  part  of 
the  fender  did  she  strike  —  the  front  or  the  back?  A.  No;  more 
than  the  front.  She  was  thrown  from  the  car.  The  push  that  she 
had  received  threw  her  in  that  direction."  A  part  of  Mrs.  Dahl's 
cross-examination  is  as  follows:  **  Q.  You  stepped  on  the  step? 
A.  Yes.  Q.  And  stepped  off  safely?  A.  Yes;  I  got  off,  fortunately. 
Q  Who  was  the  next  person  behind  you?  A.  My  mother.  Q.  Right 
close  behind?  A.  Yes.  Q.  Did  you  see  anybody  push  her?  A.  The 
crowd  was  all  pushing,  but  I  could  not  say  who  it  was.  Some  pas- 
sengers. They  pushed  her  on  the  side  and  right  shoulder.  Q.  Did 
they  put  their  hand  on  her?  You  did  not  see  any  one  push  your 
mother  at  all?  A.  I  said  the  crowds  were  all  pushing  out  that  way. 
They  pushed  me,  and  I  got  out,  fortunately.  Q.  Will  you  answer 
my  question?  Did  you  see  anybody  push  your  mother?  A.  I  did 
not  see  the  hand,  but  I  saw  the  crowd  was  all  going  out  that  way. 
*    *     ♦     Q.  And  this  push  came  on  your  mother?    A.  Upon  her 
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right  side.  Q.  And  from  that  push  she  fell  on  the  fender?  A.  Yes; 
a  severe  push.  Q.  Can  you  describe  how  that  was  done?  The 
fender  was  on  the  front  of  the  car?  A.  Yes;  but  they  gave  her  such 
a  severe  push,  which  threw  her  over  in  that  direction.  Q.  How 
could  she  be  pushed  on  the  front?  A.  That  was  how  it  was  done.'* 
This  testimony  tended  to  prove  that  the  company  of  outgoing  pas- 
sengers exerted  considerable  pressure,  and  that  some  person  or  per- 
sons who  stood  on  the  front  platform  behind  the  plaintiff  acted 
rudely,  crowding  her  off  the  platform  onto  the  step,  and  then  push- 
ing her  violently  from  the  step,  so  that  she  fell  on  the  fender. 

Several  witnesses  were  called  in  defense.  It  was  admitted  that 
the  plaintiff's  injuries  came  from  falling  on  the  fender.  The  testi- 
mony for  the  defendant  as  to  the  occurrence  of  the  accident  was, 
for  the  most  part,  either  not  inconsistent  with  that  of  the  plaintiff 
and  her  daughter,  or  did  not  strongly  and  distinctly  contradict  it. 
William  Doran,  the  conductor,  said  that  he  was  on  the  rear  platform 
while  the  passengers  were  getting  out,  and  did  not  know  that  any 
one  had  fallen  at  the  6ther  end  of  the  car.  The  examination  of 
Alfred  Gross,  the  motorman,  was  in  part  as  follows:  "  Q.  And  when 
you  got  to  the  junction  what  did  you  do?  A.  I  stopped  the  car,  sir. 
Q.  Then  what  happened?  A.  I  opened  the  front  door  first.  Then 
I  opened  the  gate.  Q.  The  car  then  standing  still?  A.  Standing 
perfectly  still,  sir.  Q.  And  what  happened?  A.  I  turned  around 
after  opening  the  door.  I  stood  facing  the  door.  Q.  You  opened 
the  gate  first?  A.  Yes;  and  opened  the  door,  and  stood  facing  the 
door,  and  the  passengers  got  out.  Q.  Was  there  crowding  going 
on  there?  A.  There  was  a  few  people  there,  sir.  Q.  Well,  what 
happened?  A.  After  the  passengers  got  off  I  closed  the  front  door 
again,  closed  the  gate,  and  stood  ready  to  start  the  car.  Q.  After 
the  passengers  got  out,  you  closed  the  front  door?  A.  Yes. 
Q.  Closed  the  gate?  A.  Yes.  Q.  And  stood  ready  to  get  the 
signal  to  go  ahead?  A.  Yes.  Q.  Did  you  know  of  anybody  having 
fallen  then?  A.  Not  up  to  that  time.  Q.  Had  you  heard  any  one 
call  out?  A.  No,  sir.  Q.  Seen  anybody  fall?  A.  No,  sir.  Q.  Had 
anybody  fallen  from  the  steps?  A.  No,  sir;  after  getting  the  signal 
to  start  I  saw  a  policeman  walking  across  the  front  of  the  fender. 
Q.  Across  the  track?  A.  Yes;  and  on  the  right-hand  side  there 
was  standing  a  lady,  and  two  gentlemen  standing  her  up.'* 

Louis  Sale,  a  witness  for  the  defendant,  said  that  he  was  standing 
on  the  sidewalk  at  the  junction,  that  he  saw  a  Bayonne  car  coming 
down  the  track  towards  Jersey  City,  that  it  stopped  at  the  junction, 
and  that  after  it  stopped  he  saw  an  old  lady  fall  on*  the  fender,  and 
went  over  to  assist  her.     His  examination  was  in  part  as  follows: 
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•'  Q.  You  did  not  see  where  she  came  from?  A.  Well,  I  did  not 
know  whether  she  was  in  the  group  of  people  that  came  off  the  front 
of  the  car.  Q.  Did  you  see  her  actually  fall?  A.  I  saw  her  drop  on 
the  fender.  Q.  From  what  position  did  she  drop  into  the  fender  — 
from  a  standing  position  or  a  walking  position?  A.  Walking 
position.  I  don't  suppose  she  was  standing.  Q.  You  can't  tell 
where  she  came  from?  A.  Came  from  the  car.  Q.  You  did  not 
see  her  get  off?  A.  I  seen  them  coming  out  of  the  door.  There 
was  ladies  there,  and  I  supposed  that  she  was  there.  Q.  How  did 
it  seem  to  you  that  she  got  to  the  side  of  the  fender?  A.  In  order 
to  get  around  and  get  the  car.  In  order  to  get  around  and  get  the 
court-house  car.  Mr.  McEwan*.  I  object  to  that.  Let  him  give  the 
facts.  Q.  Was  she  pushed  off  the  platform  onto  the  fender? 
A.  That  I  could  not  say.  I  was  not  close  enough  to  see  that. 
Q.  Was  she  so  situated  at  that  time  that  she  could  have  been  pushed 
from  the  platform  onto  the  fender?    A.  It  might  have  been." 

Henry  Manning,  a  police  officer,  was  called  for  the  defense.  He 
was  on  duty  at  the  junction  on  the  evening  of  the  accident,  and 
stood  at  the  corner,  apparently  on  the  sidewalk.  His  examination 
was  in  part  as  follows:  "  Q.  Did  the  car  stop?  A«  The  car  stopped, 
atld  I  seen  an  old  lady  laying  on  the  side  of  the  fender.  Q.  How 
did  she  get  on  the  fender?  A.  I  couldn't  say.  She  was  right  with 
her  left  hand  laying  on  the  side  of  the  fender.  Q.  Which  side? 
A.  On  the  right-hand  side.  She  got  off  on  the  right-hand  side. 
Q.  Did  you  see  her  get  off?  A.  I  seen  her  get  off  that  side.  Q.  Did 
she  get  off  safely?  A.  Yes,  sir;  then  I  happened  to  look  over,  and 
I  seen  her  laying  on  the  fender  with  her  left  arm.  Q.  How  did  she 
get  on  the  fender?  A.  I  couldn't  say  that.  First  I  seen  her  on  the 
fender."  His  cross-examination  was  in  part  as  follows:  *' Q.  Where 
did  you  first  see  her?  A.  I  seen  her  getting  off  the  car  on  the  right- 
hand  side.  *  *  *  Q.  She  got  off  on  the  opposite  side  of  the  car 
from  you?  A.  She  got  off  on  the  right-hand  side.  Q.  That  was 
the  opposite  side  of  the  car  from  you?  A.  Yes.  Q.  And  how  did 
she  get  off?  A.  She  got  off  at  the  front  of  the  car.  Q.  Well,  how? 
A.  Got  off  the  front,  down  on  the  step.  Q.  Yes.  A.  And  the  first 
thing  I  seen  her  laying  on  the  side  of  the  fender.  Q.  That  is  the 
first  you  saw?    A.  Yes." 

It  was  insisted  for  the  defendant  on  the  argument  in  this  court 
that  the  evidence  leads  to  the  conclusion  that  the  plaintiff  alighted 
safely,  and  then  was  either  pushed  upon  the  fender  by  some  one  for 
whose  act  the  defendant  is  not  shown  to  have  been  accountable,  or 
fell  on  the  fender  while  attempting  to  walk  around  in  front  of  the 
car.     No  doabt,  the  same  argument  was  addressed  to  the  trial  judge 


282  American  Negugence  JtEPORTS, 

in  support  of  the  motion  to  direct  a  verdict.  It  is  enough  to  say 
that  these  were  disputed  questions  of  fact.  It  was  further  insisted 
before  this  court,  and,  no  doubt,  before  the  trial  judge,  also,  that 
the  plaintiff's  story  is  intrinsically  incredible,  because  a  trolley  car 
is  so  constructed  that  a  passenger  cannot  be  thus  pushed  from  the 
step  to  the  fender.  But  the  plaintiff  did  not  say,  and  it  is  not 
necessary  to  suppose,  that  she  was  pushed  from  the  step  to  the 
fender  without  touching' the  ground.  This  also  was  a  disputed  or  a 
disputable  question  of  fact.  The  trial  judge  did  not,  of  course, 
intend  to  take  from  the  jury  any  disputed  or  disputable  question 
of  fact.  In  directing  a  verdict  for  the  defendant  he  must  therefore 
have  assumed,  for  the  purposes  of  that  ruling,  that  the  account  of 
the  matter  given  by  the  plaintiff  and  her  daughter  was  the  true  one. 
The  question  presented  to  the  trial  judge  by  the  motion  to  direct  a 
verdict  necessarily  took  this  form :  Assuming  it  to  be  true  that  the 
plaintiff  was  pushed,  as  she  says  that  she  was,  from  the  platform  to 
the  step,  and  then  from  the  step  to  the  fender,  is  it  clear  that  the 
defendant  is  without  responsibility  to  her?  If  the  case  was  not  so 
one-sided  as  to  exclude  a  reasonable  doubt  in  favor  of  the  plaintiff, 
it  should  have  gone  to  the  jury. 

It  will  now  be  well  to  state  the  legal  considerations  that  must 
govern  a  case  like  this.  A  common  carrier  is  bound  to  take  a  high 
degree  of  care  of  its  passengers.  This  general  duty  includes  a 
specific  responsibility  as  to  the  entrances  and  exits  provided  for  its 
vehicles.  Judicial  records  show  that  these  are  places  of  some 
danger  —  a  danger  that  is  aggravated  by  the  willingness  of  the 
American  public  to  sacrifice  comfort  to  time,  of  which  disposition 
common  carriers  take  advantage.  Shear.  &  R.  Neg.  (5th  ed.)  523; 
Meesel  v.  Railroad  Co.,  8  Allen,  234  (i).  No  opinion  is  expressed 
as  to  whether,  in  strict  right,  the  number  of  passengers  should  be 
limited  to  the  number  of  seats.  That  question  has  not  been  raised 
in  this  case.  If  such  a  right  exists,  most  Americans  waive  it. 
Practically,  what  a  passenger  is  satisfied  with  is  transportation,  with 
a  seat  if  one  is  to  be  had.  As  the  case  is  presented,  we  must  have 
regard,  in  defining  the  right  of  the  plaintiff,  to  this  habit  of  the 
traveling  public.  She  got  a  seat  herself,  but  she  must  be  taken  to 
have  known  the  existing  situation,  and  to  have  understood  that  on 
the  evening  of  a  national  holiday,  within  the  limits  of  a  great  city, 
there  would  probably  be  other  passengers  who  would  not  get  seats, 
whose  presence  might  incommode  her  during  her  ride,  and  cause 
her  at  least  some  discomfort  when  she  undertook  to  leave  the  car. 

I.  There  is  a  note  of  Meesei  v.  Lyna  &  Bostoa  R.  R.  Co.,  8  Allen  (90  Mass.) 
234,  in  9  Am.  Neg.  Cas.  446. 
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On  the  other  hand,  the  obligation  of  (he  defendant  towards  the 
plaintiff  is  affected  by  the  same  consideration.  A  common  carrier 
is  negligent  if  it  fails  to  take  a  high  degree  of  care  to  protect  its 
passengers  from  every  danger  that  the  exercise  of  reasonable  fore- 
sight would  anticipate.  Railway  Co.  v.  Lee,  50  N.  J.  Law,  435,  438, 
14  Atl.  Rep.  883  (i);  Traction  Co.  v.  Thalheimer,  59  N.  J.  Law, 
474,  475,  37  Atl.  Rep.  132  (2);  Whalen  v.  Traction  Co.,  61  N.  J. 
Law,  606,  610,  611,  4  Am.  Neg.  Rep.  422,  40  Atl.  Rep.  645,  41  L. 
R.  A.  836;  Lehr  v.  Railroad  Co.,  118  N.  Y.  556,  23  N.  E.  Rep. 
889  (3);  Graham  v.  Railway  Co.,  149  N.  Y.  336,  43  N.  E.  Rep. 
917  (4).  Common  carriers  habitually  transport  persons  of  every 
degree  of  bodily  health  and  vigor,  including  the  young  and  the  aged 
and  infirm,  of  both  sexes.  That  exit  from  a  crowded  car  is  likely 
to  be  attended  in  the  case  6f  any  passenger  with  some  difficulty, 
and  in  the  case  of  a  feeble  person  with  some  risk  of  injury,  is  a 
matter  of  daily  observation  and  familiar  experience.  Reasonable 
foresight  should  anticipate  the  possibility  of  such  danger,  and  due 
caution  should  provide  against  it.  The  defendant  was  therefore 
bound  specifically  to  use  a  high  degree  of  care  to  protect  the  plain- 
tiff —  not,  indeed,  from  crowding,  per  sey  but  from  danger  likely  to 
arise  from  crowding.  Considerations  of  public  policy  strengthen 
this  conclusion.  If  common  carriers  are  to  be  allowed  to  cram  their 
cars  with  passengers,  to  their  own  profit  and  the  discomfort  of  the 
public,  they  should  be  held  all  the  more  to  a  strict  and  active 
responsibility  to  use  due  care  to  secure  safe  entrances  and  exits. 
Otherwise,  the  obligation  of  a  plain  duty  will  be  weakened  by 
embarrassments  of  their  own  creation.  It  is  important  to  consider 
in  every  such  case  whether  the  danger  to  the  passenger  was  one 
that  the  common  carrier  should  have  foreseen.  The  inconveniences 
and  risks  incident  to  the  discharge  of  passengers  from  a  crowded 
surface  car  are  notorious.  The  history  of  every  day  illustrates  them. 
The  Court  of  Appeals  of  New  York,  in  Lehr  v.  Railroad  Co.,  118  N. 
Y.  556,  23  N.  E.  Rep.  889,  which  was  apparently  a  stronger  case 
than  this,  thus  expressed  itself:  **  It  clearly  appears  that  the  defend- 
ant undertook  to  carry  more  passengers  than  could  sit  and  stand 
within  the  car,  and  that  both  platform  and  steps  ^trt  filled  to  their 
utmost  capacity.     The  action  of  persons  so  crowded  together,  and 

1.  City  R*y  Co.  v.  Lee,  50  N.J.  L.  118  N.  Y.  556.  is  reported  in  9  Am.  Neg. 
435.  18  reported  in  9  Am.  Neg.  Gas.  562.  Cas.  635. 

2.  Consolidated  Traction  Co.  v,  4.  Graham  v,  Manhattan  R'y  Co., 
Thalheimer.  59  N.  J.  L.  474,  is  reported  149  N.  Y.  336,  is  reported  in  9  Am. 
in  9  Am.  Neg.  Cas.  566.  Neg.  Cas.  648. 

3.  Lehr  V,  Steinway  &  H.  P.  R.  Co., 
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the  great  force  which  they  exercise^  sometimes  almost  unconsciously, 
on  each  other,  is  understood  by  carriers  of  passengers  and  their 
employees;  and  the  court  would  not  have  been  justified  in  nonsuit- 
ing the  plaintiff,  and  holding,  as  a  matter  of  law,  that  the  exercise  of 
reasonable  foresight  would  not  lead  the  defendant  to  anticipate  that 
overcrowding  the  car  and  its  platforms  might  render  accidents  like 
the  one  which  befell  the  plaintiff  probable."  (i) 

Common  carriers  are,  from  the  exigencies  of  their  business^ 
peculiarly  familiar  with  these  difficulties  and  risks,  and  adopt  regu> 
lations  for  dealing  with  them.  The  defendant  seems  to  have  had 
such  a  regulation.  It  was  the  custom  that  when  a  crowded  car 
stopped  at  the  junction  both  doors  should  be  opened,  so  as  to  pro- 
vide a  double  exit.  The  employees  in  charge  of  a  trolley  car  are 
clothed  with  what  has  been  called,  not  inappropriately,  a  "  police 
power  for  the  protection  of  passengers."  The  exercise  of  this 
power  devolves  in  most  cases  upon  the  conductor.  In  this  instance 
the  motorman,  by  opening  the  front  door  and  right-hand  gate,  and 
so  inviting  passengers  to  alight  at  his  end  of  the  car,  became 
responsible  for  the  good  order  of  the  persons  who  accepted  that 
invitation,  so  far  as  a  high  degree  of  care  on  his  part  could  secure 
it.  He  discharged  the  preliminary  and  the  passive  part  of  his  duty. 
He  opened  the  doof  and  the  gate,  faced  towards  the  door,  and  stood 
observing  the  passengers  as  they  came  out.  There  was  some  evi- 
dence, but  not  much,  that  the  outgoing  persons  were  pressing  for- 
ward so  as  to  exert  considerable  force.  There  was  distinct  evidence 
that  acts  of  violent  rudeness  were  committed  towards  the  plaintiff 
by  a  person  or  persons  who  stood  behind  her  on  the  platform,  and 
who  must  have  been  in  the  immediate  presence  of  the  motorman, 
and  probably  within  arm's  length  of  him.  The  case  is  barren  of 
proof  that  the  motorman  performed  any  active  duty  for  the  plaintiff's 
protection.  Whether  the  case  called  for  such  activity^  and  whether, 
if  it  had  been  exerted,  it  might  have  been  efficacious,  are  disputed 
or  disputable  questions  of  fact.  It  is  worthy  of  remark,  as  bearing 
on  the  motorman's  attentiveness  to  his  surroundings,  that  though  a 
woman,  and  she  a  passenger  who  had  just  left  the  car,  lay  prostrate 
and  seriously  injured  on  the  fender  long  enough  for  two  persons  to 
come  from  the  sidewalk  and  extricate  her,  yet  he,  standing  all  the 

I.  For  actions  relatinf^  to  Persons  betical  order  of  states.  The  New /tr^ 
Injured  on  Platforms  of  Trains  and  sey  Cases  appear  in  vol.  9.  Subsequent 
Street  Cars,  see  vols.  9  and  10  Am.  actions  on  the  same  topics  cppear  in 
Neg.  Cas.,  where  the  same  are  cbrono-  vols.  1-7  Am.  Neg.  Rep.,  and  the 
logically  grouped  from  the  earliest  current  numbers  of  that  series  of  Re- 
period  to  1897,  and  arranged  in  alpha-  ports. 
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vhile  on  the  front  platform,  knew  nothing  of  this  transaction  until 
it  was  over.  My  conclusion  is  that  there  was  evidence  to  go  to  the 
jury,  not  merely  as  to  whether  the  plaintiff's  account  of  her  injury 
was  accurate,  but  as  to  whether,  if  her  account  was  accurate,  the 
accident  was  such  that  it  might  have  been  prevented  by  the  exercise 
of  due  care  on  the  part  of  the  defendant.  If  the  jury  could  answer 
this  latter  question  in  the  affirmative,  they  need  look  no  further,  for 
they  might  then  infer  negligence.  In  such  a  situation  the  burden 
shifts,  and  the  common  carrier,  in  order  to  exonerate  himself,  must 
show,  if  he  can,  that  due  care  was  exercised.  Whalen  v.  Traction 
Co.,  6i  N.  J.  Law,  606,  609,  4  Am.  Neg.  Rep.  422,  40  Atl.  Rep.  645, 
41  L.  R.  A.  836;  Laing  v.  Colder,  8  Pa.  St.  482  (i);  Caldwell  v. 
Steamboat  Co.,  47  N.  Y.  282  (2). 

The  defendant  relied  upon  the  case  of  EUinger  v.  Railroad  Co., 
153  Pa.  St.  213,  25  Atl.  Rep.  1132  (3).  There  the  plaintiff,  a 
woman,  was  alighting  at  Wilmington  from  a  tram  of  the  defendant, 
and  was  thrown  down  and  hurt  by  a  man  who,  in  rudely  boarding 
the  train,  forced  himself  between  her  and  the  end  of  the  step  nearest 
to  the  body  of  the  car.  The  court  denied  the  plaintiff's  right  to 
recover,  saying  that  it  is  no  part  of  a  common  carrier's  duty  to  pro- 
tect its  passengers  against  bad  manners.  It  may  be  suggested  that 
the  true  inquiry  was  whether  the  accident  was  one  that  could  rea- 
sonably be  anticipated.  Of  course,  a  common  carrier  is  not  censor 
tnorum;  but  if,  under  given  circumstances,  rudeness  dangerous  to 
personal  safety  is  to  be  expected,  it  must  be  the  duty  of  a  common 
carrier  to  guard  against  it,  not  because  it  is  unmannerly,  but  because 
it  is  likely  to  injure  persons  whom  the  carrier  is  bound  to  protect. 
A  leading  case  is  Putnam  z/.  Railroad  Co.  (decided  in  1873)  55  N.  Y. 
108  (4),  and  better  known  as  the  **  Car-Hook  Case."  The  action 
was  brought  to  recover  damages  for  the  death  of  Avery  D.  Putnam, 
the  plaintiff's  intestate,  who  was  fatally  injured  by  William  Foster. 
Both  were  passengers  on  a  horse  car  of  the  defendant.  The  ground 
of  action  was  the  alleged  failure  of  the  employees  in  charge  of  the 
car  .to  exercise  the  police  power  with  which  they  were  invested  for 
the  protection  of  passengers.  A  judgment  for  the  plaintiff  was 
reversed  upon  the  ground  that  the  conductor  had  no  reason  to 
apprehend  that  Foster  would  commit  a  murderous  assault.  The 
case  of  Thomson  v.   Railway  Co.,   75   Hun,  548,   27  N.  Y.  Supp. 

1.  Laing  v.  Colder,  8  Pa.  St.  482,  is  R.  Co.,  153  Pa.  St.  213,  is  reported  in 
reported  ir.  lo  Am.  Neg.  Cas.  144.  6  Am.  Neg.  Cas.  361. 

2.  There  is  a  note  of  the  Caldwell  4.  See  note  of  the  Putnam  case  in 
case  in  9  Am.  Neg.  Cas.  586.  8  Am.  Neg.  Cas.  553. 

3.  EUinger   v,  Phila.  Wil.  &  B.   R. 
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608  (i),  was  this:  The  plaintiff,  a  woman,  about  the  ist  of  June^ 
1888,  was  a  passenger  on  defendant's  road.  While  seated  in  a  car 
one  of  her  feet  was  trodden  on  by  a  fellow  passenger,  drunk,  but 
not  boisterous,  who  stood  nearly  in  front  of  her,  holding  on  to  a 
strap.  About  three  years  later  the  plaintiff  alighted  from  a  crowded 
train  on  defendant's  road,  in  the  early  evening,  at  the  City  Hall 
Station,  in  New  York  City.  She  landed  safely,  and  had  taken  a  few 
steps  on  the  station  platform,  when  another  person  stepped  on  the 
same  foot,  and  inflicted  a  second  injury.  She  sued  the  company. 
At  the  trial  her  complaint  was  dismissed.  On  appeal  to  the  General 
Term  of  the  Second  Department  the  judgment  was  affirmed  on  the 
ground  that  neither  injury  could  have  been  reasonably  anticipated, 
or  by  due  care  averted.  In  the  case  of  Buck  v.  Railway  Co.  (Com. 
PI.)  15  Daly,  48  (s.  c.  2  N.  Y.  Supp.  718),  the  head-note  is  as  fol- 
lows: **  Plaintiff,  a  passenger  on  defendant's  elevated  railroad, 
while  attempting  to  get  off  the  platform  of  a  car  at  his  station,  was 
forced  between  the  car  platform  and  the  station  platform  by  others 
boarding  the  train,  and  was  injured.  In  an  action  therefor  it  did 
not  appear  that  any  precaution  was  taken  by  the  guard  upon  such 
platform  to  prevent  incoming  passengers  from  interfering  with 
plaintiff  in  his  effort  to  leave  the  train.  Held,  that  the  question  of 
negligence  in  such  particular  should  have  been  submitted  to  the  jury^ 
and  a  dismissal  of  the  complaint  was  error."  Accordingly  the  Gen- 
eral Term  reversed  the  judgment  and  ordered  a  new  trial.  At  the 
second  trial  the  plaintiff  recovered  a  verdict,  which  was  set  aside  by 
the  General  Term  because  the  trial  judge  left  it  to  the  jury  to  say 
what  precautions  the  defendant  ought  to  have  taken,  instead  of  con- 
fining their  attention  to  the  precise  issue.  Id.,  6  N.  Y.  Supp.  524. 
There  was  then  a  third  trial,  at  which  the  defendant  seems  to  have 
recovered  a  verdict,  which  was  affirmed  by  the  General  Term,  and 
by  the  Court  of  Appeals  without  an  opinion.  Id.,  10  N.  Y.  Supp. 
107;  Id.,  134  N.  Y.  589,  31  N.  E.  Rep.  628.  There  was  no  crowd 
at  the  place  of  the  accident.  Only  two  passengers,  including  the 
plaintiff,  alighted  from  the  car,  and  only  three  persons  boardecj  it. 
The  various  phases  of  this  litigation  are  conveniently  reported  in  5 
Am.  Neg.  Cas.  745-755  (2).  Other  cases  are  Lafflin  v.  Railroad 
Co.,  106  N.  Y.  136,  12  N.  E.  Rep.  599  (3);  Hayman  v.  Railroad 
Co.,  118  Pa.  St.  508,  II   Atl.  Rep.  815  (4);  Graeff  v.  Railroad  Co., 

1.  Thomson  v,  Manhattan  R*y  Co.,     T06  N.  Y.   136,  is  reported  in  5  Am. 
75  Han,  548,  is  reported  in  5  Am.  Neg.     Neg.  Cas.  268. 

Cas.  577.  4.  Hayman    v.  Penn.  R.    Co.,    iiS 

2.  See  the   Buck  case,  reported  in  5  Pa.  St.  508,  is  reported  in  6  Am.  Neg. 
Am.  Nejf.  Cas.  745,  746,  751-755-  Cas.  303. 

3.  Lafflin  r.  Buffalo  &  S.  W.  R.  Co  , 
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i6x  Pa.  St.  230,  28  Atl.  Rep.  1107,  23  L.  R.  A.  606  (i).  It  may 
be  generally  said  of  this  line  of  authorities  that  they  are  attempts  to 
apply  to  widely  different  states  of  fact  the  distinguishing  principle 
that  the  risks  against  which  a  common  carrier  should  try  to  guard 
its  passengers  are  only  those  that  reasonable  foresight  will  antici- 
pate. This  does  not  mean  that  the  accident  must  be  foreknown,  or 
that  exactly  such  an  occurrence  was  expected  or  apprehended,  but, 
rather,  more  generally,  that  its  characteristics  must  be  such  that  it 
can  be  classified  among  events  which,  sooner  or  later,  in  the  absence 
of  due  care,  were  likely  to  happen,  and  which  due  care  would  prevent. 
The  judgment  is  reversed. 

Garrison,  J.  (dissenting).  —  When  a  crowded  trolley  car  stops 
to  let  off  its  passengers  at  a  junction  where  all  of  its  passengers 
must  alight,  it  is  a  reasonable  inference  that  the  persons  who  were 
standing  in  the  aisles  of  the  car  between  the  doors  got  out  before  a 
given  person  who  was  seated  in  the  body  of  the  car. 

Where  the  person  so  seated  was  an  elderly  woman,  who  kept  her 
seat  in  the  car  until  it  stopped,  and  who  had  first  started  to  go  out 
by  the  rear  door,  and  afterwards,  when  the  front  door  was  opened, 
had  gone  out  by  that  door,  the  above  inference  (nothing  more 
appearing)  is  the  only  legitimate  one.  So  long  as  this  inference 
obtains,  the  plaintiff's  injury  in  being  pushed  from  the  front  plat- 
form is  no  more  referable  to  the  fact  that  passengers  had  been  stand- 
ing during  the  trip  than  if  that  circumstance  had  existed  upon  a 
previous  trip,  or  upon  a  trip  upon  a  previous  day.  With  this  infer- 
ence in  the  case,  it  will  not  be  assumed,  without  any  proof,  that  the 
push  that  the  plaintiff  complains  of  was  given  by  a  passenger  who 
had  been  unable  to  obtain  a  seat  in  the  car  by  reason  of  its  crowded 
condition. 

If  the  crowded  condition  of  the  car  be  eliminated  from  the  legal 
consideration  of  the  case,  the  plaintiff  must  rely  upon  the  contention 
that  the  push  could  have  been  prevented  by  those  in  charge  of  the 
car,  by  the  exercise  of  reasonable  care.  To  this  the  complete 
answer  is  that  the  daughter  of  the  plaintiff,  who  had  got  off  the  car 
in  advance  of  her  mother  for  the  express  purpose  of  helping  her  to 
alight,  and  who  was  waiting  for  that  purpose,  saw  no  such  circum- 
stance. A  circumstance  of  this  nature  that  escaped  the  individual 
attention  of  this  daughter  will  not,  without  a  shadow  of  testimony, 
be  deemed  to  have  been  discoverable  by  the  agents  of  the  company 
in  their  general  exercise  of  a  reasonable  care.  I  ^hall  vote  to  affirm 
the  verdict  directed  by  the  trial  Judge. 

I.  Graeff  v.  Phila.  &  Reading  R.  Co.,  i6i  Pa.  St.  230,  is  reported  in  6 
Am.  Neg.  Cas.  376. 
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FITZHENRY  v.  CONSOLIDATED  TRACTION 

COMPANY. 

Court  of  Errors  and  Appeals^  New  Jersey ^  June^  igoo. 


CHILD  CROSSING  STREET  CAR  TRACK  STRUCK  BY  STREET  CAR  - 
CONTRIBUTORY  NEGLIGENCE.  —  i.  The  rule  of  duty  which  requires 
the  ordinary  traveler  in  crossing  a  street  railway  to  use  his  powers  of 
observation  to  discover  approaching  vehicles,  and  his  judgment  how  and 
when  to  cross  without  collision,  is  also  binding  upon  a  child  who  is  sui 
juris  (i). 

a.  In  actions  for  injury  to  a  child  of  that  degree  of  responsibility  when  so  cross- 
ing a  street  railway,  the  question  of  contributory  negligence  is  generally 
one  for  the  jury;  but  where  it  appears  beyond  dispute  that  the  child,  in  its 
attempt  to  cross,  acted  in  entire  disregard  of  the  degree  of  prudence  which 
may  be  reasonably  expected  from  one  of  his  years,  aqd  has  thereby  con- 
tributed to  the  collision  that  caused  the  injury,  then  the  question,  contrary 
to  the  usual  rule,  becomes  one  for  the  court  to  determine. 

3.  In  the  present  case  the  plaintifif  was  a  girl  nine  years  of  age,  who  was  in  the 
act  of  crossing  a  trolley  track  in  a  city  street,  and  was  injured  by  collision 
with  an  approaching  car.  Under  the  circumstances  as  developed  by  the 
plaintiff's  evidence  at  the  trial,  a  nonsuit  was  granted.  On  error,  held  that 
the  nonsuit  should  be  sustained  on  the  ground  of  contributory  negligence. 
(Syllabus  by  the  Court.) 

I.  Infant  run  over  by  street  car  —  /«-  man's  Adm'r,  61  N.  J.  L.  682.  4  Am. 

puted  Negligence,  —  In  Markey  v.  Con-  Neg.  Rep.  511.) 

SOLIDATED  TRACTION  COMPANY  (New  See  also  Woeckner   v.   Motor  Co., 

Jersey^  June,  igooj  ^t  Atl.  Rep.  573,  an  (Pa.)  35  Atl.  Rep.  182;  Schnur  r.  Trac- 

action  for  damages  for  injury  to  a  child  tion  Co.,  (Pa.)  25  Atl.  Rep.  650;  Pletcfaer 

who  was  run  over  by  a  street  car,  ver-  v,  Scranton  Traction  Co.,  185  Pa.  St. 

diet  and   judgment  for  plaintifif  was  147,  4  Am.  Neg.   Rep.  207:   Moss  t/. 

affirmed.    The  syllabus  by  the  court  is  Phila.  Traction  Co.,  (Pa.)  i  Am.  Neg. 

as  follows:  Rep.  519,  36  Atl.  Rep.  865. 

**A  jury  should  not  be  controlled  in  Imputed  Negligence,  —  In  Noonan  v. 

its  action,  except  when  the  testimony  Consolidated     Traction     Company 

will  support  no  other  verdict  than  that  (New  Jersey^  June^  igooj  46  Atl.  Rep. 

which  is  directed.  770,  it  was  held  that  when  a  person  re- 


(( 


The  capacity  of  a  child  between  ceives  injury  by  collision  with  a  car 

four  and  five  years  of  age  to  care  for  its  while  riding  by  invitation,  and  without 

own  safety  is  a  question  for  the  jury,  hire,  in  a  carriage  driven  and  owned 

and  not  for  the  court.  by  another,  the  negligence  of  the  driver 

'*  A  child  who,  by  reason  of  its  mental  is  not  impute ble  to  him.     Judgment  of 

capacity,  is  non  sui  juris,  is  not  to  be  nonsuit    reversed.      {Citing    Traction 

charged  with  the  negligence  of  the  per-  Co.  v.  Hoimark,  60  N.  J.  L.  456, 38  Atl. 

son  in  whose  custody  it  is."    {Citing  Rep.  684;  R.   R.  Co.  v.  Steinbrenner, 

Newman  v.  R.  R.  Co.,  52  N.  J.  L.  446;  47  N.  J.  L.  161.) 
Bergen  County  Traction  Co.  ;'.   Heil- 
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Error  to  Supreme  Court. 

Actioo  by  Helen  Fitzhenry  against  the  Consolidated  Traction 
Company.  From  judgment  of  nonsuit,  plaintiff  brings  error. 
Judgment  affirmed. 

Weller  &  LiCHTENSTEiN,  for  plaintiff  in  error. 

Vredenburgh  &  Garretson,  for  defendant  in  error. 

Hendrickson,  J.  —  In  this  case  a  nonsuit  was  granted  at  the 
close  of  the  plaintiff's  evidence.  The  principal  ground  for  this 
ruling,  as  stated  by  the  learned  trial  judge,  was  the  failure  to  show 
negligence  on  the  part  of  the  defendant  company.  The  question 
of  contributory  negligence,  though  argued,  was  not  directly  passed 
upon  in  the  ruling.  The  facts  wdre  that  on  Sunday  evening,  May 
2,  1897,  shortly  after  seven  in  the  evening,  and  while  it  was  yet 
light,  the  plaintiff,  a  girl  of  nine  years  of  age,  was  in  the  act  of 
crossing  Newark  avenue,  in  Jersey  City,  at  a  point  from  100  to  150 
feet  west  from  Railroad  avenue.  She  had  by  the  hand  her  little 
brother,  three  years  and  nine  months  old,  when  she  was  struck  by 
a  west-bound  car  of  the  defendant's  street  railway,  which  was  being 
propelled  by  electricity.  The  little  boy  was  killed,  and  the  plaintiff 
was  injured.     The  latter  brought  suit  for  damages  for  her  injury. 

The  plaintiff  contends  that  there  were  proofs  of  negligence  on 
the  part  of  the  defendant  and  its  servants  sufficient  to  go  to  the 
jury.  The  only  negligent  act  complained  of  in  the  declaration  is 
that  the  car  "  was  run  with  great  and  unlawful  speed  foul  of  and 
against  "  the  plaintiff.  But,  in  addition  to  the  high  rate  of  speed, 
it  is  insisted  that  the  proofs  tend  to  show  that  the  motorman  was 
further  negligent  by  having  his  head  turned,  looking  at  the  store 
windows  on  his  left,  at  the  time  of  the  accident,  and  that  no  bell  or 
gong  was  being  sounded.  It  is  proper  to  say  that  at  the  time  of 
the  accident  the  car  was  not  at  or  approaching  a  street  crossing, 
and  it  does  not  appear  that  the  street  was  crowded,  nor  that  the  car 
was  moving  at  an  unusually  high  rate  of  speed,  considering  that  it 
was  traversing  the  middle  part  of  a  block.  And  it  is  contended  on 
the  part  of  the  defendant  that  under  the  evidence  it  clearly  appears 
that  there  was  no  negligence  shown  on  the  part  of  the  motorman 
that  became  in  any  degree  the  proximate  cause  of  the  collision. 
Whether  there  was  sufficient  evidence  to  go  to  the  jury  on  that 
point  we  find  it  unnecessary  to  determine,  because  the  evidence 
presents  another,  and,  as  we  think,  a  more  satisfactory,  ground, 
upon  which  the  ruling  of  the  judge  should  be  sustained,  and  that  is 
the  ground  of  contributory  negligence.  To  show  this  I  will  cite  a 
few  further  facts  m  evidence.  The  plaintiff,  having  stopped  on  the 
curb  of  the  street,  was  attracted  by  a  friend  waving  her  hand  on 
Vol.  VIII  — 19 
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the  opposite  side  of  the  street^  and  then  started  to  go  across  to  her» 
According  to  one  witness,  they  went  on  a  run ;  according  to  another, 
they  walked,  but  when  they  reached  the  gutter  they  walked  right 
quickly  across ;  or,  as  the  witness  further  explained,  **  got  a  quick 
gait  on  them."  They  passed  the  east-bound  track,  along  which  a 
car  had  just  passed,  and  had  reached  the  first  rail  of  the  west-bound 
track  when  they  were  struck  by  the  car.  Their  course  in  crossing 
was  not  at  right  angles,  but  slightly  on  a  slant.  Whether  the  slant 
was  towards  or  from  the  approaching  car  the  witnesses  difiFer;  but, 
in  any  event,  after  the  east-bound  car  went  by,  the  plaintiff  could 
plainly  have  seen  the  tracks  and  the  approaching  car  if  she  had 
looked.  It  was  insisted  that  when  they  crossed  the  first  rail  the  car 
was  yet  twenty-five  or  thirty  feet  away.  One  witness,  who  admits 
that  he  looked  from  the  south  side  of  the  street  at  a  distance  of 
from  I  GO  to  150  feet  in  the  rear  of  the  car  at  the  time,  described  the 
situation  as  above,  but  on  his  cross-examination  he  testified  as 
follows:  •*  Q.  They  passed  right  in  front  of  the  car?  A.  Yes, 
until  they  got  to  the  south  track.  They  were  struck  there.  Q.  The 
south  track  ?  A.  Yes,  on  the  north  side  of  the  track  this  way.  Q. 
You  mean  the  south  rail  of  the  north  track  ?  A.  Yes.  Q.  They 
got  in  front  of  the  car  ?  A.  No,  sir;  the  boy  was  right  at  the  edge 
of  the  fender,  and  the  girl  was  knocked  right  into  the  fender  as  far 
as  they  could  go.  *  *  *  Q.  Didn't  they  walk  into  the  side  of 
the  fender?  A.  The  boy  did;  yes.  Q,  And  the  girl  too  ?  A.  Yes, 
sir;  the  girl  was  in  the  middle  of  the  fender.  Q.  She  fell  forward, 
having  come  against  the  side  of  the  fender  ?  A.  Yes."  From  this 
and  the  other  evidence  it  appeared  quite  clearly  that  the  point  of 
the  collision  was  at  or  near  the  south  rail  of  the  west-bound  track, 
and  that  as  soon  as  they  stepped  upon  it  the  children  were  struck. 
Under  such  circumstances  as  these  it  is  plain  that  an  adult  plain tiff^ 
could  not  recover,  because  of  contributory  negligence.  Does  the 
youthfulness  of  the  plaintiff,  who  was  at  the  time  nine  years  of  age, 
prevent  the  operation  of  this  rule,  or  at  least  make  the  question  one 
for  the  jury?  The  plaintiff  was  admitted  sui  juris  ^  and  of  an  age 
when  she  was  required  to  exercise  reasonable  care  to  a  degree  that 
is  usually  exercised  by  children  of  that  age  who  are  ordinarily  care- 
ful. Beach,  Contrib.  Neg.  136,  and  cases  cited;  Traction  Co.  v. 
Scott,  58  N.  J.  Law,  682,  34  Atl.  Rep.  1094.  It  is  true  that  in  such 
cases  the  question  of  contributory  negligence  is  generally,  if  not 
always,  a  question  for  the  jury.  But  this  doctrine  will  not  warrant 
a  recovery  when  the  child  suddenly  puts  himself  in  a  dangerous 
place,  where  there  was  no  reason  to  expect  him,  and  too  late  for  the 
danger  to  be  averted  by  the  person  inflicting  the  injury.     7  Am. 


AMERICAN  Negligence  Reports.  291 

and  Eng.  Enc.  Law  (2d  Ed.)  409,  and  note.  The  salutary  rule  of 
duty  which  requires  the  ordinary  traveler  in  crossing  a  street  rail- 
way to  use  his  powers  of  observation  to  discover  approaching  vehi- 
cles, and  his  judgment  how  and  when  to  cross  without  collision,  is 
also  binding  upon  the  child  that  is  sui  juris;  and  if  the  facts  are 
undisputed,  and  it  appears  clearly  that  he  has  acted  in  entire  disre- 
gard of  that  degree  of  prudence  which  may  be  reasonably  expected 
from  one  of  his  years,  and  he  suffers  injury  thereby,  he  cannot 
recover,  and  in  that  case  the  question  of  contributory  negligence 
becomes  one  for  the  court  to  determine.  3  Elliott,  R.  R.  1261; 
Railway  Co.  v,  Flanagan,  57  N.  J.  Law,  518,  32  Atl.  Rep.  216;  Brady 
V,  Traction  Co.  (N.  J.  Sup.)  42  Atl.  Rep.  1054;  s.  c.  (N.  J.  Sup.) 
45  Atl.  Rep.  805,  7  Am.  Neg.  Rep.  474;  Collins  v.  Railroad  Co.,  142 
Mass.  301,  7  N.  E.  Rep.  856;  Hayes  v,  Norcross,  162  Mass.  546,  39 
N.  E.  Rep.  282.  The  case  of  Brady  v.  Traction  Co.,  supra^  very 
aptly  illustrates  the  principle  above  alluded  to.  The  facts  were 
that  a  boy  nine  and  one-half  years  old,  playing  in  a  public  street, 
ran  across  the  track  of  a  trolley  road,  and  was  struck  and  injured 
by  a  passing  car.  There  was  no  obstacle  to  his  seeing  the  car  if  he 
had  looked  before  going  on  the  track.  The  present  chancellor,  in 
delivering  the  opinion  of  the  Supreme  Court  setting  aside  the  ver- 
dict, said,  among  other  things:  "The  child  is  not  excused  from 
some  duty  of  observation.  Had  the  plaintiff  performed  this  duty 
in  the  very  slightest  degree,  he  would  have  perceived  the  approach- 
ing car  in  time  to  avoid  it.  That  he  did  not  see  the  car  established 
the  fact  that  he. did  not  look,  as  required  even  of  a  child,"  —  citing 
Railroad  Co.  v,  Righter,  42  N.  J.  Law,  180.  In  the  present  case 
the  testimony  is  that  the  plaintiff  lived  only  a  block  or  two  away 
from  Newark  avenue,  where  the  accident  occurred,  and  we  must 
assume  that  she  was  familiar  with  the  running  of  the  trolley  cars 
there,  and  the  danger  of  collision  therewith  in  crossing  their  tracks 
unless  care  is  exercised.  I  think,  therefore,  that  when  the  plaintiff 
attempted  to  cross  defendant's  tracks  at  a  quick  pace  as  she  did, 
either  in  front  of  the  car  which  she  saw  or  by  rushing  heedlessly 
into  danger  without  looking,  she  acted  in  such  entire  disregard  of 
her  duty  that  there  is  room  but  for  one  opinion,  and  that  is  that  she 
was  guilty  of  contributory  negligence. 
The  judgment  below  must  be  affirmed. 
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MURPHY  V.  LEGGETT  et  al. 

Court  of  Appeals^  New  York,  October^  ipoo. 


OBSTRUCTION  ON  SIDEWALK  —  UNLOADING  GOODS.  —  The  use  of  a 

sidewalk  by  a  person  unloading  goods  in  front  of  his  store,  and  the  conse- 
quent obstruction  to  traveh  must  be  necessary,  temporary  and  reasonable  to 
justify  such  obstruction,  and  what  is  reasonable  use  is  ordinarily  a  question 
of  fact  depending  upon  its  being  temporary  and  necessary,  having  reference 
to  time,  place  and  circumstances. 

PEDESTRIAN  INJURED  BY  FALLING  ON  PLATFORM  IN  FRONT  OF 
STOREHOUSE  —  NUISANCE  —  PROXIMATE  CAUSE.  —  PlainiiflF,  in 
trying  to  avoid  an  obstruction  on  the  sidewalk  caused  by  the  unloading  of 
goods  in  front  of  defendant's  store,  passed  over  a  platform  in  front  of  the 
store  and  slipped  on  some  fresh  mud  or  other  slippery  substance  as  she  was 
descending  the  platform  and  was  injured.  Ile/i/f  that  while  defendants 
were  under  no  obligation,  upon  any  theory  of  negligence,  to  furnish  plain- 
tiff a  safe  passageway,  yet  if  defendant's  use  of  the  sidewalk  and  platform 
was  a  nuisance  and  plaintiff  was  injured  by  reason  thereof,  it  constituted 
proximate  cause  for  which  recovery  could  be  had  (i). 
Bartlett  and  Landon,  JJ.,  dissented. 

I.  This  decision    affirms   the  judg-  Co.,  29  App.  Div.  (N.  Y.)  462,  4  Am. 

ment  of  the  Appellate  Division,   Su-  Neg.    Rep.    682    (pedestrian    injured 

preme  Court,  First  Department,  which  while  walking  on  platform  in  front  of 

affirmed  the  judgment  on  verdict  ren-  store,  the  sidewalk  being  obstructed  by 

dered    at  the   trial   term.    New   York  skids  to  wagon). 

County,  in  favor  of  plaintiff  for  $700.  The    case    of    Murphy    v.    Leggett 

See  29  App.  Div.  (N.  Y.)  309,  4  Am.  (above  reported)  limits  the  doctrine  of 

Neg.  Rep.  676.  Welsh  v,  Wilson,  loi  N.  Y.  254,  to  the 

Unloading   goods    on    sidewalk,  —  In  parttcular  facts  there    disclosed.      In 

connection  with  the  case  at  bar  com-  that  case  it  appeared  that  defendant 

pare  the  following  cases  relating  to  ob-  had  placed  a  pair  of  skids  across  the 

structions  to  travel  on  streets  and  side-  sidewalk  from  a  truck  to  the  steps  of 

walks.       People    v.    Cunningham,    i  his  store,  and   plaintiff,  in  attempting 

Denio  (N.   Y.)   524;  Cohen  v.   Mayor,  10  pass  around  the  skids,  slipped  on 

etc.,   113  N.  Y.   532;  Callanan  v.  GiU  the  steps  and  was  injured.     The  skids 

man,  107  N.  Y.  3tx>;  Welsh  v,  Wilson,  had  been  there  only  two  minutes,  and 

loi  N.  Y.  254;  Farley  v.  Mayor,  etc.,  it    would    only    have     required    five 

152  N.  Y.  222;  Shook  V.  Cohoes,  108  minutes  to  remove  all  the  goods  from 

N.  Y.  648;  Blaustein   v,  Guindon,   83  the  truck.     It  was  held  that  plaintiff 

Hun  (N.  Y.)  5;  Jochera  v.  Robinson,  72  was  not  entitled  to  recover,  as  defend- 

Wis.  199;  Denby  v.  Miller,  59  Wis.  240;  ant  had  the  right  to  place  the  skids 

Mathews  v,  Kelsey,  58  Me.  56;  Todd  across  the  sidewalk  temporarily  for  the 

V.  Minneapolis,    etc.,    R.    R.   Co.,   39  purpose  of  removing  his  merchandise 

Minn.  186.  from  the  truck. 

See  also  Linehen  v.  Western  Electric 
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Appeal  from  a  judgment  of  the  Supreme  Court,  New  York, 
Appellate  Division,  First  Department,  affirming  a  judgment  entered 
upon  a  verdict.     Judgment  affirmed. 

Tallmadge  W.  Foster,  for  appellants. 

Anson  B.  Cole,  for  respondent. 

Haight,  J.  —  This  action  was  brought  to  recover  damages  for  a 
personal  injury.  The  defendants  occupied  a  building  on  West 
Broadway,  between  Franklin  and  Varick  streets,  in  the  city  of  New 
York,  in  which  they  carried  on  a  wholesale  grocery  business.  On 
the  West  Broadway  side  they  had  constructed  a  platform  about  five 
feet  wide  and  two  feet  high  on  a  level  with  the  entrance  to  their 
store,  with  three  steps  on  either  end  by  which  they  could  enter  their 
building.  The  platform  was  constructed  of  iron  and  was  within  the 
stoop  limit  of  the  street. 

On  the  19th  day  of  January,  1894,  at  about  eight  o'clock  in  the 
morning,  the  plaintiff,  in  company  with  her  sister  Maggie  and  a 
Miss  Hare,  was  passing  along  West  Broadway  to  her  place  of  work. 
On  reaching  the  defendant's  premises  she  found  the  sidewalk 
blocked  by  two  wagons  or  trucks,  one  backed  across  the  sidewalk 
up  against  the  platform,  and  the  other  backed  into  the  gutter  with 
skids  running  from  the  wagon  to  the  platform  across  the  sidewalk. 
The  wagons  were  loaded  with  goods  and  it  would  take  such  wagon 
about  fifteen  minutes  to  unload.  Finding  the  sidewalk  thus 
obstructed,  the  plaintiff,  leading,  passed  up  the  southerly  steps  to 
the  platform,  followed  by  her  companions,  and  thence  along  the 
platform  to  the  northerly  end  at  which  place  she  slipped  on  some 
fresh  mud,  or  other  slippery  substance,  and  fell  from  the  top  step 
of  the  platform  down  the  remaining  steps  to  the  sidewalk,  dislocat- 
ing her  right  ankle  and  causing  the  injury  for  which  this  action  was 
brought. 

It  appeared,  upon  the  trial,  that  the  platform  had  been  swept  that 
morning  at  seven  o'clock,  and  whatever  mud  there  was  upon  it  had 
been  tracked  there  by  persons  passing  over  the  platform.  The  trial 
court  charged  the  jury  that  the  platform  was  not  a  nuisance /^r  sey 
but  submitted  to  it  two  questions:  First,  were  the  defendants 
guilty  of  negligence,  and,  second,  was  the  use  made  by  the  defend- 
ants of  the  sidewalk  and  platform  unnecessary  and  not  required  by 
the  exigencies  of  their  business,  and  was  such  use  unreasonable  and 
the  proximate  cause  of  the  plaintiff's  injury?  The  jury  found  a 
verdict  in  favor  of  the  plaintiff,  which  has  been  affirmed  by  the 
Appellate  Division,  two  of  the  members  of  that  court  dissenting. 
All  of  the  judges  of  the  Appellate  Division  appear  to  have  been  of 
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the  opinion  that  no  negligence  was  shown  on  the  part  of  the  defend- 
ants and  that  no  recovery  could  be  sustained  upon  that  ground. 
The  defendants,  however,  took  no  exception  to  the  submission  of 
that  question  to  the  jury,  and  a  reversal,  consequently,  cannot  be 
placed  upon  that  ground.  Some  of  the  judges  of  the  Appellate 
Division  evidently  reached  the  conclusion  that  the  platform  con- 
structed in  front  of  the  defendant's  premises  was  a  nuisance.  We 
do  not  so  consider  it.  It  is,  as  we  have  seen,  a  permanent  structure 
of  iron,  wholly  within  the  stoop  limit,  having  steps  at  either  end, 
at  which  persons  may  enter  the  building.  Had  the  steps  been  in 
front  of  the  platform  the  approach  would  have  been  similar  to  a 
thousand  other  places  in  the  same  city,  in  which  no  claim  of  a  nuis- 
ance has  ever  been  made  or  entertained. 

We  think,  however,  that  this  judgment  may  be  sustained  upon 
the  ground  that  it  was  a  question  of  fact  for  the  determination  of 
the  jury  whether  the  use  made  by  the  defendants  of  their  platform 
and  the  sidewalk  in  front  was  reasonable  and  necessary  in  the  con- 
duct of  their  business.  This  view  was  ejitertained  by  the  trial 
judge,  and  he  fairly  submitted  the  question  to  the  jury.  It  is  true 
that  persons  engaged  in  business  in  a  city  have  the  right  to  use  the 
streets  and  sidewalks  for  the  purpose  of  unloading  and  loading  goods 
that  have  to  be  taken  into  and  from  their  buildings  and  storehouses. 
It  is  also  true  that  highways  and  sidewalks  may  be  temporarily 
blocked  when  necessary.  A  person  engaged  in  constructing  a  large 
building  upon  a  street  may  have  to  make  necessary  excavation  for 
its  foundation  and  transport  to  it  the  iron  and  stone  used  in  its  con- 
struction. Heavy  machinery  and  large  safes  may  have  to  be  moved 
into  the  buildings,  taking  considerable  time,  all  of  which  necessarily 
interrupts  and  inconveniences  the  public  in  the  use  of  the  highway. 
The  municipalities  may,  doubtless,  provide  rules  or  regulations  con- 
trolling the  manner  and  times  in  which  these  interruptions  may  be 
made.  They  must  be  necessary,  temporary  and  reasonable,  for  no 
person  can  be  permitted  to  permanently  or  unreasonably  occupy 
the  highway  to  the  detriment  of  the  public.  The  question,  there- 
fore, always  is  as  to  whether  the  use  is  necessary,  temporary  and 
reasonable.  In  this  case  the  evidence  tended  to  show  that  the 
defendants  permitted  trucks  loaded  with  goods  to  be  backed  across 
the  sidewalk  so  as  to  avoid  the  necessity  of  unloading  the  goods 
upon  the  walk,  and  then  transferring  them  across  the  walk  into  the 
store.  They  were  engaged  in  taking  in  goods  from  about  eight 
o'clock  in  the  morning  until  six  o'clock  at  night.  Some  evidence 
tends  to  show  that  they  received  goods  nearly  every  hour  during 
the  day,  and  that  it  took  from  ten  to  fifteen  minutes  to  unload  a 
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truck.  In  the  case  of  Welsh  v.  Wilson,  loi  N.  Y.  254,  it  was  held 
that  a  merchant,  in  removing  cases  of  merchandise  from  his  store, 
had  the  right  to  place  a  pair  of  skids  from  a  truck  across  the  side- 
walk to  the  steps  of  his  store,  and  that  a  person  passing  along  the 
walk,  who  undertook  to  pass  around  the  skids  by  the  steps  to  the 
door,  and  in  so  doing  slipped  and  was  injured,  could  not  recover. 
In  that  case  the  walk  had  been  occupied  but  two  or  three  minutes, 
and  it  would  take  but  two  minutes  more  to  complete  the  loading. 
It  was  held  that  the  use  made  of  the  sidewalk  was  necessary  and 
reasonable. 

While  we  approve  fully  of  the  conclusion  reached  in  that  case 
tinder  the  facts  there  disclosed,  it  should  not  be  understood  as 
authorizing  the  practical  obstruction  of  a  street  for  the  greater  por- 
tion of  the  time,  or  as  establishing  a  hard  and  fast  rule  which  must 
control  in  all  cases.  Places  and  circumstances  widely  differ.  That 
which  would  but  slightly  inconvenience  the  public  in  one  place 
might  in  another  very  seriously  impede  and  discommode  travelers. 
The  use  by  a  merchant  of  a  back  street  but  little  traveled  might  be 
reasonable  and  justified,  while  a  like  use  of  a  main  thoroughfare 
constantly  crowded  with  passing  people  would  become  at  once 
unreasonable  and  a  nuisance  that  could  not  be  tolerated.  Reason- 
able use,  therefore,  is  ordinarily  a  question  of  fact  depending  upon 
its  being  temporary  and  necessary,  having  reference  to  time,  place 
and  circumstances.     Callanan  v.  Oilman,  107  N.  Y.  360,  365. 

The  proximate  cause  of  an  injury  may  exist  without  any  person 
being  liable  for  the  injury.  Liability  exists  where  a  person  has 
created  a  nuisance  which  becomes  the  proximate  cause,  or  has  been 
guilty  of  negligence  which  contributed  to  the  causing  of  the  injury. 
A  person  who  should  run  against  the  steps  of  a  dwelling  house  and 
receive  an  injury  could  not  recover  of  the  owner  if  the  steps  were 
within  the  stoop  line.  If,  however,  the  owner  should  obstruct  a 
street  so  as  to  constitute  a  nuisance  and  a  person  was  injured  by 
reason  thereof,  a  recovery  could  be  had.  In  this  case  the  plaintiff 
fell  down  the  steps  of  the  defendant's  platform.  The  steps,  there- 
fore, with  the  mud  thereon,  became  the  direct  cause.  The  defend- 
ants were  under  no  obligation,  upon  any  theory  of  negligence,  to 
furnish  her  a  safe  passageway,  but  if  the  use  of  the  sidewalk  and 
platform  by  them  was  a  nuisance  and  she  was  injured  by  reason 
thereof,  in  the  manner  described,  it  constituted  proximate  cause. 
•Cohen  v.  Mayor,  etc.,  113  N.  Y.  532. 

We  think  the  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J. ;  O'Brien,  Vann  and  Cullen,  JJ.,  concur;  Bart- 
XETT  and  Landon,  JJ.,  dissent. 

Judgment  affirmed. 
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WOLF  V.  THE  AMERICAN  TRACT  SOCIETY, 

JOHN  DOWNEY,  et  al. 

Court  of  Appeals^  New  York^  October^  ipoo. 


EMPLOYEE  STRUCK  BY  BRICK  WHICH  FELL  FROM  BUILDING  IK 
COURSE  OF  ERECTION  —  INDEPENDENT  CONTRACTOR— RES  IPSA 
LOQUITUR  —  EVIDENCE.  —  In  aa  action  to  recover  damages  for  injuries 
sustained  by  plaintiff,  a  truck  driver  in  tiie  employ  of  one  of  tiie  contractors 
for  furnishing  steam  fitting  for  a  building  in  course  of  erection,  it  appeared 
that  the  defendant,  the  Americao  Tract  Society,  owned  the  building,  and 
had  contracted  for  its  erection  with  numerous  contractors  who  agreed  to  do- 
each  a  special  part  of  the  work,  binding  the  contractor  in  each  case  to  do 
some  particular  part  of  the  work,  and  most,  if  not  all  of  them,  were  bound 
to  use  due  care  and  to  indemnify  the  owner  of  the  building  against  any  loss 
resulting  from  injuries  to  others  in  the  progress  of  the  work;  that  these  con 
tracts  were  made  through  defendant  Downey  who  had  contracted  to  take 
entire  charge  of  the  work,  who  in  turn  made  all  contracts  for  the  several 
departments  of  work  required;  that  contracts  were  made  with  defendants 
Weber  for  the  mason  work  and  scaffolding;  that  there  were  nineteen  inde- 
pendent  contractors,  employing  about  250  men  in  all;  that  before  the  build, 
ing  was  completed  and  while  the  scaffolding  was  still  up,  plaintiff,  while  i^ 
the  performance  of  his  duties  and  without  any  negligence  on  his  part,  was 
struck  on  the  head  by  a  brick  which  fell  from  the  building;  but  there  was 
no  proof  to  show  from  what  part  of  the  building  the  brick  came.  IfeU^ 
that  although  the  maxim  res  ipsa  /9^irf/Mr  applied,  yet  there  being  no  proof 
where  the  brick  came  from  except  that  it  came  from  the  building,  and  noth- 
ing to  identify  the  person  who  set  it  in  motion,  the  plaintiff  had  not  made 
out  a  case  for  the  jury  (i). 
Haight,  J.,  dissenUd. 

Appeal  by  defendants  from  judgment  reversing  dismissal  of 
plaintiff's  case  at  the  trial.  The  facts  appear  in  the  opinion.  Judg^ 
nunt  reversed  3ind  judgment  of  trial  court  affirmed. 

Herbert  C.  SftfYXH,  for  appellants. 

J.  CuLBERT  Palmer^  for  respondent. 

O'Brien,  J. — The  plaintiff's  action  for  damages  resulting  from 
personal  injuries  was  dismissed  at  the  trial,  but  the  court  below,  on 
appeal,  reversed  this  judgment  as  to  all  the  defendants  other  than 
the  tract  society,  and  these  defendants  have  appealed  to  this  court 
from  the  judgment  of  reversal. 

I.  See  Note  on  the  Maxim.  Res  Ipsa        For  other  actions  in  which  the  maxim 

Loquitur,  in  3  Am.   Nsg.  Rep.  488-  is  applied  and  discussed,  see  vols.  x~ft 

496,  appended  to  the  case  of  Stearns  v.  Am.  Nbg.  Rbp.,  and  the  current  nam- 

Ontario   Spinning  Co.,   (Pa.),   3   Am.  bers  of  that  series  of  Reports. 
Neg.  Rep.  485. 
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The  facts  established  at  the  trial,  upon  which  the  complaint  was 
dismissed,  briefly  stated,  were  these:  On  the  25th  of  March,  1895, 
a  large  structural  steel  building,  twenty-three  stories  in  height,  was 
in  progress  of  construction  by  the  American  Tract  Society  near  the 
corner  of  Nassau  and  Spruce  streets,  in  the  City  of  New  York.  The 
society  owned  the  building,  and  had  contracted  for  its  erection  with 
various  contractors  who  agreed  to  do  each  a  special  part  of  the 
work.  It  was  shown  that  there  were  nineteen  independent  con- 
tractors, employing  about  250  men  in  all.  These  contracts  were 
made  directly  with  the  tract  society,  and  bound  the  contractor  in 
each  case  to  do  some  particular  part  of  the  work,  and  in  most,  if 
not  all  of  them,  the  contractor  was  bound  to  use  due  care  and  to 
indemnify  the  owner  of  the  building  against  any  loss  resulting  from 
injuries  to  others  in  the  progress  of  the  work. 

The  proof  tended  to  show  that  on  the  day  named  the  plaintiff  was. 
in  the  service  of  one  of  the  contractors  for  furnishing  the  sjteam- 
fitting  for  the  building,  and  was  sent  there  with  a  load  of  pipe  upon 
a  truck.  The  truck  was  stopped  on  the  Spruce  street  side  of  the 
bailding,  which  is  a  narrow  street.  While  the  plaintiff  was  on  the 
truck  attending  to  his  duties,  and  without  any  negligence  on  hi& 
part,  a  brick  fell  from  the  building,  which  had  then  reached  the 
ninth  story,  and  struck  him  upon  the  head,  inflicting  a  very  serious 
injury.  There  were  then  in  the  building,  it  seems,  not  only  masons 
and  carpenters  engaged  in  the  work,  but  steamfitters  and  plumbers 
putting  in  pipes  in  recesses  in  the  walls,  elevator  men,  electric  light 
people  and  various  workers  doing  work  around  the  building.  There 
was  no  proof  whatever  to  show  from  what  part  of  the  building  the 
brick  came,  or  who  dropped  it  or  set  it  in  motion.  There  was  no 
proof  to  identify  the  person  in  or  about  the  building  as  the  immedi- 
ate author  of  the  wrong.  Of  all  the  numerous  persons  engaged  in 
or  about  the  work  the  jury  could  not  have  imputed  the  accident  to 
any  one  of  them  more  than  another.  In  this  state  of  the  proof  the 
trial  judge  dismissed  the  complaint.  The  learned  Appellate  Divi* 
sion  sustained  the  trial  judge  so  far  as  affected  the  Tract  Society, 
the  owner  of  the  building;  but  since  it  appeared  that  the  defendant 
Downey  had  charge  of  the  carpenter  work,  and  the  defendants,  the 
two  Webers,  had  charge  of  the  mason  work,  and  that  neither  of 
them  had  shown  conclusively  that  the  brick  was  not  set  in  motion 
by  the  act  of  some  of  their  workmen,  it  was  held  that  there  was  a 
case  for  the  jury  to  find  that  some  one  of  them,  or  all  of  them 
together,  were  chargeable  with  negligence  and  so  responsible  to  the 
plaintiff  for  the  injury. 

We  agree  with  the  court  below  that  this  is  a  case  where  the  maxim 
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res  ipsa  loquitur  applies.  There  is  a  presumption  that  the  plaintiff's 
injury  was  the  result  of  negligence.  Mullen  v.  St.  John,  57  N.  Y. 
567;  Hogan  V,  Manhattan  R.  R.  Co.,  149  N.  Y.  23;  Kearney  z-. 
London,  B.  &  S.  C.  Ry.  Co.,  L.  R.,  5  Q.  B.  411  (i);  Volkmar  v. 
Manhattan  R.  R.  Co.,  134  N.  Y.  418.  But  that  presumption  did 
not  complete  the  proof  which  it  was  incumbent  upon  the  plaintiff  to 
make  before  the  case  could  be  submitted  to  the  jury.  In  a  case 
like  this,  where  the  building  in  process  of  construction  is  in  charge 
of  numerous  contractors  and  their  workmen,  each  independent  of 
the  other,  and  none  of  them  subject  to  the  control  or  direction  of 
the  other,  some  proof  must  be  given  to  enable  the  jury  to  point  out 
or  identify  the  author  of  the  wrong.  There  is  no  principle  that  I 
am  aware  of  that  would  make  all  of  the  contractors,  or  all  the 
workmen  engaged  in  erecting  this  building,  liable  in  solido.  And 
yet  there  is  just  as  much  reason  for  that  as  there  is  for  holding  two 
of  these  contractors  for  no  other  reason  than  that  one  of  them  had 
charge  of  the  carpenter  work  and  the  other  of  the  mason  work. 
The  plaintiff,  we  must  assume,  suffered  injury  from  the  negligence 
of  someone;  but  I  am  not  aware  of  any  ground,  in  reason  or  law, 
for  imputing  the  wrong  to  the  two  contractors  who  are  defendants, 
or  for  selecting  them  from  all  the  others  as  responsible  to  the  plain- 
tiff, unless  they  can  conclusively  show  that  they  are  not.  When 
there  is  no  proof  where  the  brick  came  from,  except  that  it  came 
from  the  building,  and  nothing  to  identify  the  person  who  set  it  in 
motion,  it  cannot  be  said  that  the  plaintiff  has  made  out  a  case  for 
the  jury.  The  presumption  does  not  go  far  enough,  since  the  party 
chargeable  with  the  act  from  which  the  injury  resulted  has  n'bt  been 
identified,  but  that  important  fact  is  left  entirely  to  conjecture. 
There  is  no  principle  of  law  that  will  permit  the  plaintiff  to  proceed 
upon  the  theory  that  anyone  in  any  way  connected  with  the  work, 
or  any  one  or  more  of  them  that  he  chooses  to  select,  must  respond 
to  him  in  damages  for  the  injury.  If  the  plaintiff  was  unable  to 
give  proof  pointing  to  the  party  responsible  for  the  injury,  that  is 
no  reason  why  the  innocent  and  the  guilty  should  be  held  in  a  body 
upon  a  presumption  that  some  or  all  were  negligent. 

Each  of  the  nineteen  contractors  was  responsible  only  for  the 
negligence  of  his  own  servants  or  employees.    He  was  not  responsible 

I.  In  Kearney  v,  London,  Brighton  was  passing,  a  train  having  passed  just 

.&  South  Coast  R*y  Co.,  L.  R.  6  Q.  B.  previously,  but  there  was  no  evidence 

75Q,  aff'g  L.  R.  5  Q.   B.  411,  where  as  to  the  condition  of  the  bridge  and 

plaintiff  was  struck  and  injured  by  a  brickwork,  it  was  held  that  there  was 

brick  which  fell  out  of  one  of  the  piers  evidence  from  which  the  jury  might 

of  a  railway  bridge  under  which  he  infer  negligence. 
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for  the  negligence  of  the  servants  of  the  other  contractors.  The 
men  employed  in  and  about  the  building,  in  the  aggregate,  were  the 
servants  of  nineteen  different  masters.  As  the  person  who  caused 
the  injury  was  not  identified  by  the  proof,  it  was,  of  course,  impos- 
sible to  identify  the  master  responsible  for  his  act.  It  follows  that 
either  the  plaintiff's  action  must  fail  for  want  of  proof,  or  we  must 
hold,  as  the  court  below  did,  that  any  or  all  the  contractors  together 
may  be  held  responsible  for  the  injury.  I  am  quite  sure  that  such 
a  proposition  cannot  be  defended  upon  principle  and  I  am  not  aware 
of  any  authority  that  can  possibly  lend  any  support  to  it. 

Cases  must  occasionally  happen  where  the  person  really  responsi- 
ble for  a  personal  injury  cannot  be  identified  or  pointed  out  by  proof, 
as  in  this  case,  and  then  it  is  far  better  and  more  consistent  with 
reason  and  law  that  the  injury  should  go  without  redress  than  that 
innocent  persons  should  be  held  responsible  upon  some  strained 
construction  of  the  law  developed  for  the  occasion.  The  idea  sug- 
gested in  this  case,  that  all  or  any  of  the  nineteen  contractors  may 
be  held  since  the  plaintiff  is  unable  by  proof  to  identify  the  real 
author  of  the  wrong,  is  born  of  necessity,  but  embodies  a  principle 
so  far-reaching  and  dangerous  that  it  cannot  receive  the  sanction 
of  the  courts. 

The  liability  of  the  owner  to  the  plaintiff  upon  the  facts  presented 
by  the  record  in  this  case  is  not  a  practical  question  upon  this 
appeal,  since  the  plaintiff  has  not  appealed  from  that  part  of  the 
order  of  the  court  below  which  discharged  the  tract  society  from 
liability  absolutely. 

The  sole  question  now  before  us  is  whether  there  was  any  case 
made  out  against  the  two  contractors  who  were  originally  joined  as 
defendants  with  the  owner  of  the  building,  and  we  are  of  opinion 
that  there  was  not. 

The  judgment  appealed  from  should  be  reversed  as  to  them,  and 
that  of  the  trial  court  affirmed,  with  costs. 

Haight,  J.  (dissenting).  —  The  plaintiff  was  injured  by  a  brick 
falling  from  a  building  twenty-three  stories  in  height  in  process  of 
construction,  belonging  to  the  defendant,  the  American  Tract 
Society.  The  appellants  Downey,  Louis  and  Edward  Weber,  with 
others,  were  contractors,  each  agreeing  to  do  a  special  part  of  the 
work.  The  question  presented  by  the  record  is  as  to  whether  the 
plaintiff  can  recover  of  any  of  the  defendants  without  showing  the 
particular  person  that  dropped  or  caused  the  brick  to  fall. 

It  appears  to  be  conceded  that  if  the  society  was  constructing  the 
building  itself,  through  its  own  servants,  the  law  would  presume 
negligence  from  the  fact  that  the  brick  fell,  and  the  society  would 
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be  liable.  It  also  appears  to  be  well  settled  that  where  the  owner 
contracts  with  an  individual  to  construct  a  building,  the  owner  sur- 
rendering to  the  contractor  the  possession,  control  and  management 
of  the  property  until  the  building  is  completed,  the  contractor  and 
not  the  owner  would  be  presumed  negligent  for  acts  of  this  char* 
acter,  and,  consequently,  liable.  But  it  is  contended  that  because 
there  are  many  contractors  no  presumption  of  negligence  arises 
against  any  one,  and,  consequently,  there  is  no  liability  unless  the 
plaintiff  can  show  who  the  particular  individual  was  that  dropped 
the  brick. 

Injuries  of  this  character  are  not  uncommon,  but  it  is  seldom 
that  the  injured  party  is  able  to  show  who  the  negligent  person  was, 
and  if  the  principle  contended  for  is  to  be  sustained  in  its  entirety, 
without  limitation,  the  public  has  little  protection  from  the  dangers 
liable  to  occur  from  the  construction  of  high  buildings  upon  the 
lines  of  streets  in  our  large  and  populous  cities.  A  person  walking 
along  a  street  who  is  suddenly  crushed  to  the  earth  by  a  falling 
brick  from  a  high  building  filled  with  workmen  has  no  opportunity 
to  see  and  know  the  person  who  caused  the  brick  to  fall,  and  such 
person  seldom  confesses  to  his  misconduct.  It  was  owing  to  this 
difficulty  that  the  rule  of  presumption  of  negligence  to  which  we 
have  alluded  was  established.  It  was  a  rule  founded  upon  necessity 
designed  for  the  protection  of  the  public,  and,  in  my  judgment, 
should  not  be  abrogated  because  the  owner  sees  fit  to  contract  with 
two  or  more  persons  to  construct  his  building. 

While  the  liability  of  the  owner  is  not  now  before  us,  it  becomes 
important  to  understand  the  nature  of  his  duties  in  order  to  deter- 
mine whether  the  contractors  are  liable.  The  owner,  if  constructing 
the  building  himself,  is  liable  for  the  negligent  acts  of  his  servants. 
He  is  also  liable  for  a  failure  to  discharge  a  duty  which  he  owes  to 
the  public.  In  constructing  high  buildings,  falling  objects  are 
liable  to  occur.  A  sudden  gust  of  wind,  or  a  slight  accident  may 
be  sufficient  to  set  in  motion  a  stone,  a  brick,  a  board  or  an  iron 
tool  which  might  cause  the  death  of  a  person  passing  along  the 
sidewalk  below.  The  owner  is,  therefore,  charged  with  the  duty  of 
active  vigilance  to  see  that  no  harm  is  done  to  others.  The  nature 
and  the  amount  of  his  vigilance  depend  largely  upon  the  character 
and  the  extent  of  the  dangers  that  he  is  required  to  guard  against. 
In  some  instances  he  may  be  required  to  give  notice  of  the  danger 
by  signs  or  barricades,  and  in  others  he  may  be  required  to  erect 
covers  over  the  sidewalks  sufficiently  strong  to  protect  the  people 
passing  thereon  from  falling  objects.  When  he  has  contracted  to 
have  the  building  constructed  for  him,  ordinarily  all  of  these  duties 
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devolve  upon  the  contractor,  but  there  are  exceptions  to  this  rule. 
A  municipality  charged  with  a  duty  by  the  statute  of  keeping  its 
streets  in  a  safe  condition  for  travel  cannot  relieve  itself  from  lia- 
bility for  damages  occasioned  by  a  person  driving  into  an  unguarded 
pit  in  the  night-time  by  contracting  with  an  individual  to  construct 
a  sewer  or  repave  a  street.  Storrs  v.  City  of  Utica,  17  N.  Y.  104; 
Brusso  V,  City  of  Bufifalo,  90  N.  Y.  679;  Vogel  ik  Mayor,  etc.,  92 
N.  Y.  10.  Another  exception  includes  contracts  that  are  unlawful 
or  which  provide  for  acts  which,  when  performed,  will  create  a 
nuisance,  and  still  another  is  where  the  thing  contracted  to  be  done 
is  necessarily  attended  with  danger  or  is  intrinsically  dangerous. 
Andrews,  Ch.  J.,  in  delivering  the  opinion  of  the  court  in  the 
case  of  Engel  v.  Eureka  Club,  137  N.  Y.  100,  104,  after  stating 
the  rule  as  to  the  liability  of  contractors,  says:  **  There  are 
well-understood  exceptions  to  this  rule  of  exemption.  Cases 
of  statutory  duty  imposed  upon  individuals  or  corporations;  of 
contracts  which  are  unlawful,  or  which  provide  for  the  doing  of 
acts  which  when  performed  will  create  a  nuisance,  are  exceptions. 
In  cases  of  the  first-mentioned  class  the  power  and  duty  imposed 
cannot  be  delegated  so  as  to  exempt  the  person  who  accepts  the 
duty  imposed  from  responsibility,  and  in  those  of  the  second 
class  exemption  from  liability  would  be  manifestly  contrary  to 
public  policy,  since  it  would  shield  the  one  who  directed  the 
commission  of  the  wrong.  Storrs  v.  City  of  Utica,  17  N.  Y. 
104;  Lowell  V.  L.  &  B.  R.  R.  Co.,  23  Pick.  24;  Hole  v.  S.  & 
S.  R.  R.  Co.,  6  H.  &  N.  488  (i);  Butler  v.  Hunter,  7  Id.  826  (2). 
There  are  cases  of  still  another  class  where  the  thing  contracted  to 
be  done  is  necessarily  attended  with  danger,  however  skilfully  and 

I.  lo    Hole    V.    Sittingbourne    and  construction,  could  not  be  opened,  and 

Sheerness  R*y  Co.,  6  H.  &  N.  488,  it  the    plaintifif's    vessel   was  prevented 

appeared  that  a  railway  company  was  from  navigating  the  river.     Ileld^  that 

aatborized  by  act  of  Parliament  to  con-  the  company  was  liable  for  the  dam- 

sCruct  a  railway  bridge  across  a  naviga-  age  thereby  caused, 
ble  river.     The  act   provided   that   it        2.  In   Butler  v.   Hunter,  7  H.  &  N. 

should   not   be   lawful  to  detain  any  826,  it  was  held  that  a  person  who  em- 

▼essel  navigating  the  river  for  a  longer  ploys  another  to  do  a  lawful  act  is  pre- 

time  than  sufficient  to  enable  any  car-  sumed,  in  the  absence  of  evidence  to 

riages,  animals  or  passengers,  ready  to  the  contrary,  to  employ  him  to  do  it  in 

traverse,  to  cross  the  bridge,  and  for  a  lawful  and  reasonable  manner;  and 

opening  it  to  admit  such  vessel.     The  therefore,  unless  the  parties  stand  in 

company  employed  a  contractor  to  con-  the  position  of  master  and  servant,  the 

struct  the  bridge  in  conformity  with  employer  is  not  responsible  for  dam- 

the  provisions  of  the  act  of  Parliament,  ages  occasioned  by  the  negligent  mode 

but  before  the  works  were  completed  in  which  the  act  is  done. 
the  bridge,  from   some  defect  in   its 
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carefully  performed,  or,  in  the  language  of  Judge  Dillon,  is 
'  intrinsically  dangerous,'  in  which  case  it  is  held  that  the  party  who 
lets  the  contract  to  do  the  act  cannot  thereby  escape  from  responsi- 
bility for  any  injury  resulting  from  its  execution,  although  the  act 
to  be  performed  may  be  lawful.  2  Dillon  on  Mun.  Corp.,  sec.  1029, 
and  cases  cited.  But  if  the  act  to  be  done  may  be  safely  done  in 
the  exercise  of  due  care,  although  in  the  absence  of  such  care 
injurious  consequences  to  third  persons  would  be  likely  to  result, 
then  the  contractor  alone  is  liable,  provided  it  was  his  duty  under 
the  contract  to  exercise  such  care.  McCafferty  v.  L.  D.  &  P.  M. 
R.  R.  Co.,  61  N.  Y.  178;  Conners  v,  Hennessey,  112  Mass.  96; 
Butler  V.  Hunter,  supra:'  See,  also.  King  v,  N.  Y.  C.  &  H.  R.  R^ 
R.  Co.,  66  N.  Y.  181;  Burmeister  v.  N.  Y.  El.  R.  R.  Co.,  15  J.  &  S. 
264;  O'Rourke  v,  Harte,  7  Bosw.  511;  Vanderpool  v.  Husson,  z"^ 
Barb.  196;  Gardner  v.  Bennett,  6  J.  &  S.  197;  King  tr.  Livermore, 
9  Hun,  298,  affirmed  71  N.  Y.  605;  Dohn  v.  Dawson,  84  Hun,  no. 

It  will  be  observed  from  an  examination  of  the  above  cases  that 
it  is  not  every  contract  that  relieves  the  owner  from  liability,  or  the 
duty  of  watching  and  protecting  the  public.  He  may  contract  to 
have  a  door  constructed,  a  room  plastered,  or  a  chimney  built,  and 
still  not  part  with  the  possession  of  the  building  or  with  his  right 
to  control  and  manage  the  same  while  it  is  in  process  of  construe* 
tion.  But  contracts  in  which  the  intent  of  the  parties  appear  either 
in  express  terms  or  by  necessary  implication,  that  the  duties  of  the 
owner  should  be  performed  by  the  contractor,  he  and  not  the  owner, 
is  liable. 

Was  the  duty  of  the  owner  in  this  case  transferred  to  the  con- 
tractor Downey  ?  The  contract  between  them  is  in  the  form  of 
letters  consisting  of  a  written  offer  by  Downey  and  an  acceptance 
by  the  American  Tract  Society.  Downey's  offer,  so  far  as  is  mate- 
rial to  the  question  under  consideration,  is  as  follows:  **  We  submit 
to  you  a  proposition  to  construct  the  proposed  new  building  for  the 
American  Tract  Society;  we  beg  leave  to  state  that  we  would  agree 
to  take  entire  charge  of  all  the  work  necessitated  by  the  removal  of 
the  old  buildings  from  the  premises,  make  all  excavations,  take 
charge  of  and  be  responsible  tor  the  protection  of  the  adjoining 
property  and  to  erect  a  building,  complete,  in  strict  accordance  with 
the  architect's  plans.  ♦  *  *  To  make  all  contracts  for  the 
various  departments  of  work  required,  subject  to  your  confirmation; 
to  superintend  the  work  in  each  and  every  department,  and  to  take 
all  possible  precautions  for  the  avoidance  of  extra  charges  of  said 
contracts  and  to  obtain  the  best  possible  competition  in  the  various 
departments  at  the  lowest  possible  cost  to  the  owners;  to  furnish 
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inspectors  of  unquestionable  ability  and  honesty,  whose  duty  it  shall 
be,  in  conjunction  with  our  personal  superintendence,  to  see  that 
the  contracts  entered  into  are  honestly  and  faithfully  kept,  and  to 
protect  the  owners  against  all  imposition  by  avoiding  in  every  case 
the  use  of  materials  of  a  proprietary  character  on  which  it  would  be 
impossible  to  get  proper  competition,  only  using  such  materials 
when  we  could  purchase  the  same  at  prices  proportionate  with  their 
actual  value.  We  will  be  responsible  for  all  loss  or  damage  from 
accidents  during  the  construction  of  the  building,  should  such 
occur,  and  we  will  take  all  proper  precautions  for  the  avoidance  of 
such  accidents.  We  will  do  the  carpentry,  cabinet  work  and  all 
work  in  this  department."  It  will  be  observed  that  Downey  in 
express  terms  undertakes  to  remove  the  old  building,  make  excava- 
tions for  the  new,  protect  the  adjoining  property,  and  erect  a  new 
building  complete.  It  is  true  that  he  subsequently  proposes  to 
make  contracts  with  others  for  the  various  departments  of  the  work, 
subject  to  the  confirmation  of  the  owner,  with  the  exception  of  the 
carpentry  and  cabinet  work  and  the  work  in  that  department.  But 
he  also  agrees  to  furnish  inspectors  of  unquestionable  ability  and 
honesty,  whose  duty  it  should  be,  in  conjunction  with  his  personal 
superintendence,  to  see  that  the  contracts  are  honestly  and  faith- 
fully kept.  He  also  expressly  agrees  that  he  will  be  responsible  for 
all  loss  or  damage  from  accidents  during  the  construction  of  the 
building,  should  such  occur.  It  is  possible  that  this  clause,  stand- 
ing alone,  would  be  construed  as  an  indemnity  to  the  owner  and 
not  as  creating  a  liability  to  injured  persons  under  the  authority  of 
French  ».  Vix,  143  N.  Y.  90;  but  the  clause  of  the  contract  which 
follows  seems  to  establish  beyond  question  the  clear  purpose  and 
intent  of  the  contracting  parties.  By  it  Downey  agrees  to  **  take 
all  proper  precautions  for  the  avoidance  of  such  accidents."  By 
this  clause  he  assumes  all  of  the  duties  which  devolved  upon  the 
owner  to  the  public  of  watching,  guarding,  giving  warning  of  dan- 
ger, of  barricading  or  covering  the  sidewalk,  or  of  doing  whatever 
else  would  be  deemed  proper  precautions  on  the  part  of  the  owner 
for  the  avoidance  of  accidents.  It  thus  appears  to  me  that  he 
stepped  into  the  shoes  of  the  owner,  assumed  his  duty  and  liability, 
and  that  under  the  evidence  presented  by  the  record  it  became  a 
question  of  fact  as  to  whether  he  had  fully  discharged  these  duties 
to  the  public.  Clark  v,  Nat.  City  Bank,  8  J.  &  S.  104;  s.  c.  31  N. 
Y.  Super.  Ct.  539;  Potter  z;.  Seymour,  4  Bosw.  140. 

Are  the  defendants  Weber  liable?  Downey  had  entered  into  a 
contract  with  them,  which  had  been  approved  by  the  owner,  to  do 
the  mason  work,  plastering,  etc.,  which  included  the  brick  work. 
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This  work  they  agreed  to  do  according  to  the  directions  of  the 
architect  and  Downey.  They  agreed  to  save  Downey  and  the  owner 
from  all  liability  or  claim  by  reason  of  any  accident,  loss  or  damage 
to  life,  limb  or  property  that  may  occur.  They,  however,  did  not 
agree  to  take  proper  precautions  for  the  avoidance  of  accidents,  so 
that  they  did  not  assume  to  perform  the  duties  of  the  owner  or  the 
duties  assumed  by  Downey  in  this  respect.  They,  however,  did  as 
contractors  owe  a  duty  to  the  public,  which,  if  they  neglected  to 
perform,  would  render  them  liable  for  the  damages  resulting  from 
•such  neglect.  The  brick  work  had  already  been  laid  up  for  eleven 
stories.  It  was  their  duty  to  guard  and  protect  the  loose  bricks  so 
that  they  could  not  fall  and  injure  people  passing  upon  the  street. 
Did  they  do  this  ?  The  bricks  were  under  their  control  and  manage- 
ment. One  fell  and  caused  the  injury  complained  of.  It  appears 
to  me  that  this  fact  raised  a  presumption  of  negligence  against  the 
Webers,  which  cast  the  burden  upon  them  of  showing  that  they 
were  free  from  fault,  and  that  the  evidence  in  this  case  upon  that 
subject  should  have  been  submitted  to  the  jury.  Mullen  v,  St. 
John,  57  N.  Y.  567;  Hogan  %k  Manhattan  R.  R.  Co.,  149  N.  Y.  23; 
Volkmar  v.  Manhattan  R.  R.  Co.,  134  N.  Y.  418;  Dobn  v,  Dawson, 
•90  Hun,  271,  affirmed  157  N.  Y.  686;  Jager  v.  Adams,  123  Mass.  26; 
Eccles  V,  Darragh,  16  J.  &  S.  528. 

The  order  of  the  Appellate  Division  should  be  affirmed  and  judg- 
ment absolute  ordered  against  the  appellants  Downey  and  the 
Webers  under  their  stipulations. 

Parker,  Ch.  J.,  Gray,  Martin,  Landon  and  Werner,  JJ., 
•concur  with  O'Brien,  J.;  Haight,  J.,  dissents. 

Judgment  reversed,  etc. 


VITELLI  V.  NASSAU  ELECTRIC  RAILROAD 

COMPANY. 

Supreme  Courts  New   York^   Appellate  Division^   Second  Department^ 

July,  igoo. 


TEAM  OF  HORSES  INJURED  IN  COLLISION  WITH  STREET  CAR  —  EVI. 
DENCE  — CONTRIBUTORY  NEGLIGENCE.  —  In  ao  action  to  recover 
damages  for  injury  to  a  team  of  horses,  sustained  in  a  collision  with  one  of 
defendant's  electric  cars,  whereby  one  horse  was  killed  and  another  injured, 
it  appeared  that  those  in  charge  of  the  team  looked  down  the  street  before 
driving  upon  the  track  as  far  as  they  could  see,  the  view  being  somewhat 
obstructed;  that  the  car  was  not  in  view  until  too  late  to  avoid  the  collision; 
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that  it  came  upon  them  very  fast,  without  warning  signal  of  any  kind;  and 
that  the  motorman  was  not  at  his  brake,  or  in  a  position  to  effectively  con- 
trol his  car.  Neld^  that  the  question  of  contributory  negligence  was  for  the 
jury,  and  it  was  error  lo  dismiss  plaintiff's  complaint  (i). 

Appeal  from  Municipal  Court  of  New  York  City. 

Action  by  Francesco  Vitelli  and  others,  partners  as  L.  Balbi  &  Co., 
against  the  Nassau  Electric  Railroad  Company.  From  a  judgment 
dismissing  the  complaint  at  the  close  of  plaintiff's  case,  plaintiffs 
appeal.     Judgment  reversed, 

£.  G.  HiGGiNBOTHAM,  for  appellants. 

John  L.  Wells,  for  respondent. 

HiRSCHBERG,  J.  —  The  action  was  brought  to  recover  damages  to 
property  occasioned,  as  alleged  in  the  complaint,  by  defendant's 
negligence.  The  accident  resulted  in  the  killing  of  one  of  a  team 
of  horses  belonging  to  the  plaintiffs,  and  the  injury  of  the  other 
horse,  in  a  collision  with  one  of  defendant's  cars  at  the  corner  of 
Van  Brunt  and  Sackett  streets,  in  Brooklyn.  The  trial  was  without 
a  jury.  The  plaintiffs  gave  evidence  which,  if  credited,  tended  to 
establish  both  the  defendant's  negligence  and  the  plaintiffs'  freedom 
from  blame.  Had  the  case,  however,  been  submitted  to  the  justice, 
and  disposed  of  by  him  on  the  merits,  we  would  not  be  at  liberty, 
under  existing  law,  to  disturb  his  conclusion  that  the  plaintiffs  were 
chargeable  with  contributory  negligence.  But  at  the  close  of  the 
plaintiffs'  case  the  justice  announced  that  "  the  complaint  is  dis- 
missed on  the  ground  that  the  plaintiff  has  contributed  to  the  injury, 
and  therefore  cannot  recover."  The  defendant  neither  offered  evi- 
dence nor  rested  its  case.  The  dismissal  is  to  be  regarded  as  a 
nonsuit,  and  the  question  presented  on  the  appeal  is  whether  the 
plaintiffs  were  guilty  of  contributory  negligence,  as  matter  of  law. 
The  evidence  was  uncontradicted  that  those  in  charge  of  the  team 
looked  down  Sackett  street,  before  driving  upon  the  track,  as  far  as 
they  could  see,  the  view  being  somewhat  obstructed;  that  the  car 
was  not  in  view  until  too  late  to  avert  the  collision;  that  it  came 
upon  them  very  fast,  without  warning  signal  of  any  kind;  and  that 
the  motorman  was  not  at  his  brake,  or  in  a  position  to  effectively 
control  his  car.  This  proof  would  have  required  a  submission  of 
the  case  to  the  jury  in  a  jury  trial,  and,  on  a  trial  without  a  jury, 
required  a  submission  of  the  question  of  contributory  negligence 
to,  and  a  decision  by,  the  court,  as  a  question  of  fact.  Scofield  v. 
Hernandez,  47  N.  Y.  313;  Place  v.  Hayward,  117  N.  Y.  487,  23  N. 

I.  For  other  actions  relating  to  in-  Cars,  from  1897  to  date,  see  vols.  i-S 

jaries  to  Horses  and  Property  Caused  Am.  Neg.  Rbp.,  and  the  current  oom* 

\3fj  Collision  with  Trains  and  Street  hers  of  that  series  of  Reports. 
Vol.  VIII  — so 
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E.  Rep.  25;  Forbes  v.  Chichester,  125  N.  Y.  769,  26  N.  E.  Rep. 
914;  Cowen  V.  Paddock,  137  N.  Y.  188,  191,  ^^  N.  E.  Rep.  154; 
Raabe  v.  Squier,  148  N.  Y.  81,  42  N.  E.  Rep.  516.  As  Judge  Earl 
said  in  Forbes  v.  Chichester,  125  N.  Y.  770,  26  N.  E.  Rep.  916: 

"  I  think  the  court  erred  in  holding,  as  matter  of  law,  that  upon 
the  evidence  adduced  the  plaintiff  had  utterly  failed  to  establish  a 
cause  of  action,  and  the  case  should  go  back,  and  be  heard  upon 
correct  principles  of  law.  The  plaintiff  may  fail  to  satisfy  any 
court,  upon  ail  the  evidence,  that  he  is  entitled  to  recover.  But  he 
has  the  right  to  .have  his  evidence  properly  weighed." 

Thq  case  should  be  retried  befofe  another  justice. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered; 
costs  to  abide  the  event.     All  concur. 


SIMONSEN  V.  BROOKLYN  HEIGHTS  RAILROAD 

COMPANY. 

Supreme  Courts  New   York^  Appellate  Division^   Second  Department^ 

July,  1900. 


BOY  STRUCK  BY  FENDER  OF  STREET  CAR  —  PERSONAL  INJURIES  — 
EVIDENCE  —  INADEQUATE  DAMAGES.  —  Where  a  boy  seven  years  of 
age  was  struck  and  injured  by  the  fender  of  one  of  defendant's  street  cars, 
and  there  was  conflicting  evidence  as  to  the  extent  of  his  injuries,  plaintiff's 
physicians  testifying  that  his  condition  indicated  an  affection  of  the  brain, 
while  defendant's  physician  stated  that  there  were  no  such  indications,  a 
judgment  for  $1,000  in  favor  of  plaintiff  will  not  be  set  aside  on  the  ground 
of  inadequate  damages  (i). 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Reuben  L.  Simonsen,  an  infant,  by  his  guardian  ad 
litem^  Severin  £.  Simonsen,  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  he  appeals.     Judgment  affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Hirschberg,  and 
Jenks,  J  J. 

James  D.  Bell,  for  appellant. 

John  L.  Wells,  for  respondent. 

Jenks,  J.  —  While  the  amount  of  damages  in  cases  of  this  kind  i& 
largely  with  the  jury,  yet,  if  the  verdict  be  unreasonably  small,  the 

I.  Compare  Williamson  v,  Brooklyn  Heights  R.  R.  Co.  (case  next  reported)^ 
on  the  question  of  excessive  damages. 
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case  Vnay  be  sent  back  for  the  reconsideration  of  another  jury. 
Phillips  V,  Railway  Co.,  5  Q.  B.  Div.  78  (i);  Armytage  v.  Haley,  4 
Q.  B.  Div.  917  (2);  Brown  v,  Foster,  i  App.  Div.  578,  37  N.  Y. 
Sapp.  502;  Morris  r;.  Railway  Co.,  64  N.  Y.  Supp.  878;  Miller  v. 
Railroad  Co.,  58  N.  J.  Law,  428,  33  Atl.  Rep.  950.  In  Morris  v. 
Railway  Co.,  supra^  it  is  said  that  the  exercise  of  this  power  is  not 
governed  by  any  well-defined  rule,  but  rests  in  the  circumstances  of 
the  particular  case;  but  I  think  that  the  exercise  of  such  power 
should  be  limited  to  cases  where  the  result  is  irreconcilable  with 
justice  or  with  common  sense,  or  plainly  indicates  that  the  jury 
must  entirely  have  disregarded  some  of  the  elements  of  damages 
which  they  necessarily  should  have  considered  upon  the  evidence 
adduced.  In  Phillips  v.  Railway  Co.,  supra^  the  plaintiff  was  a 
physician  of  middle  age  and  of  robust  health,  who  was  "  irreparably 
injured  to  such  a  degree  as  to  make  life  a  burden  and  a  source  of 
utmost  misery,"  who  had  undergone  great  pain  and  suffering,  with 
the  probability  of  no  recovery,  and  whose  condition  was  at  once 
"  helpless  and  hopeless."  He  had  incurred  medical  expenses  of 
^1,000,  and  he  would  require  further  medical  attendance.  His 
practice  had  been  ;;^5,ooo  a  year,  and  he,  at  time  of  trial,  had  been 
incapacitated  for  sixteen  months.  A  verdict  of  ;;^7,ooo  was  set 
aside  as  insufficient  by  the  Queen's  Bench  Division;  Cockburn,  Ch. 
J.',  saying  that  the  positive  pecuniary  loss  all  but  swallowed  up  the 
greater  portion  of  the  damages,  and  that  it  left  little  or  nothing  for 
health  permanently  destroyed  and  income  permanently  lost,  and 
therefore  the  court  was  led  to  conclude  not  only  that  the  damages 
were  inadequate,  but  that  the  jury  must  have  omitted  to  take  into 
consideration  some  of  the  elements  of  damage  that  ought  to  have 
been  taken  into  account.  The  Court  of  Appeal  (5  Q.  B.  Div.  78), 
per  James,  L.  J.,  dismissed  the  appeal;  saying,  for  the  reasons  and 
upon  the  same  grounds  given  by  the  lord  chief  justice,  that  the 
damages  were  unreasonably  small,  and  that  the  direction  of  a  neW 

I.  In   Phillips  tr.   London  &  South  properly    involved    in    the    plaintiff's 

Western  R'y  Co.,  4  L.  R.,  Q.  B.  Div.  claim. 

406,  affirmed,  5  L.  R.,  Q-  B.  Div.  78,  it  2.  In  Armytage  v.  Haley,  4  Q.  B. 

was  held  that  the  court  will  grant  a  Div.  917,  an  action  for  injury  by  ncf^Ii- 

new  trial,  in  an  action  for  personal  in-  gence    of    the     defendant's    servant, 

juries  sustained  through  the  defend-  where  the  jury  found  a  verdict  for  the 

ant's  negligence,  on  the  ground  of  the  plaintiff,   with  one  farthing  damages, 

inadequacy  of  the  damages  found  by  though  it  appeared  that  the  plaintiff's 

the  jury,   when   it  appears   upon  the  thigh  was  broken,    and  that  he   had 

facts  proved  that  the  jury  must  have  paid  £10  for  surgical  attendance,  the 

omitted    to    take    into    consideration  court  granted  a  new  trial  on  account 

some    of    the    elements    of    damage  of  the  lowness  of  the  damages. 
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trial  was  proper.  In  Armytage  v.  Haley,  supra ^  it  appeared  that 
the  plaintiff's  thigh  was  broken,  and  considerable  expense  had  been 
incurred  for  the  surgeon,  who  testified  that  it  was  doubtful  whether 
plaintiff  would  not  always  be  lame.  The  verdict  was  for  one 
farthing.  The  court,  per  Denman,  C.  J.,  ordered  a  new  trial  on 
payment  of  costs.  In  Miller  v.  Railroad  Co.,  supra^  the  ligaments 
of  plaintiff's  knee  joint  were  severely  strained.  There  was  evidence 
that  the  injury  was  serious,  chronic,  and  painful.  There  was  no 
counter  evidence.  The  verdict  was  for  six  cents.  The  court,  per 
Beasley,  Ch.  J.,  made  the  rule  absolute,  for  the  reason  that  the 
result  could  not  be  explained  '*  on  any  ground  that  would  harmonize 
it  with  justice  or  with  common  sense."  Morris  v.  Railway  Co., 
supra^  was  an  action  for  the  death  of  a  strong,  healthy,  active,  and 
intelligent  lad,  sixteen  years  old,  who  was  about  to  be  graduated 
from  school,  and  who  had  assisted  in  his  father's  business  during 
vacations.  The  damages  were  assessed  at  six  cents.  The  court, 
per  Hatch,  J.,  say: 

**  It  is  quite  true  that  we  are  not  to  apply  strict  rules  of  logic  in 
sustaining  or  setting  aside  the  verdicts  of  juries.  Were  we  to  do 
so,  the  whole  administration  of  the  law  by  this  means  would  be 
thrown  into  the  greatest  confusion,  if  it  did  not  entirely  fall. 
Nevertheless  we  may  be  reasonably  sure,  when  we  are  confronted 
with  a  verdict  which  fails  in  logic  when  compared  with  others,  and 
which,  upon  a  statement  of  it,  shocks  the  moral  sense,  that  some- 
thing about  the  verdict  is  so  wrong  that  it  ought  not  to  be  permitted 
to  stand.  This  seems  to  be  the  status  of  this  verdict.  *  *  * 
Measured  by  all  the  surroundings,  we  think  that  the  jury  failed  to 
comprehend  all  the  elements  of  damage  which  the  case  necessarily 
presented,  and  that  they  erred  in  awarding  nominal  damages,  for 
which  reason  this  judgment  should  be  set  aside."  - 

Phillips  V,  Railroad  Co.,  supra^  and  Morris  v.  Railroad  Co.,  supra^ 
are  the  authorities  cited  to  us  by  the  learned  counsel  for  the  appel- 
lant, but  are  not  precedents  in  this  case. 

The  question  is  whether  the  case  at  bar  warrants  the  exercise  of 
this  power.  On  March  i,  1899,  a  boy  aged  seven  years  was  struck 
by  a  fender  on  the  defendant's  car,  was  thrown  in  the  air, 
then  was  caught  on  the  fender,  and  was  carried  thereon  for 
some  distance,  until  he  was  rescued.  It  is  not  contended  that  he 
was  maimed  or  that  any  bones  were  broken,  or  that  there  was  at 
the  time  any  apparent  physical  injury.  Indeed,  several  of  the 
plaintiff's  witnesses  testify  that  the  lad,  when  rescued,  showed  no 
signs  of  injury.  Dr.  Waugh,  who  was  called  in  six  days  thereafter, 
says  that  he  found  the  lad  in  bed,  suffering  from  shock,  and  in  so 
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critical  a  condition  that  he  advised  calling  in  Dr.  Brush.  When 
asked  what,  in  the  appearance  of  the  boy,  led  him  to  think  he  had 
met  with  serious  injury,  he  answered  that  he  had  already  stated  all 
that  he  saw  and  observed.  Reference  to  his  prior  testimony  shows 
that  he  had  stated  that  the  lad's  breathing  was  irregular,  that  he 
was  unconscious  unless  aroused  by  considerable  effort,  that  his 
pulse  was  irregular  and  rapid,  and  that  his  temperature  was  sub- 
normal. Dr.  Brush  saw  him  on  March  8th,  and  found  the  symptoms 
described  by  Dr.  Waugh,  and  additional  symptoms.  On  March  9th 
he  found  the  lad  much  improved,  and  the  improvement  continued* 
until  the  middle  of  April,  when  he  was  up  and  about.  He  testifies 
that,  in  his  opinion,  the  lad  is  now  in  a  condition  of  imbecility, 
following  slight  meningitis,  which,  after  an  examination  of  January 
25,  he  thought  would  be  permanent.  Dr.  Brim  saw  the  la'd  a  day 
or  two  after  the  accident,  when  the  lad  was  very  nervous  and 
changed.  On  the  next  day  he  was  sufiering  from  cold,  bronchitis, 
and  a  little  fever.  The  bronchitis  improved,  but  the  lad  became 
very  nervous,  and  began  to  breathe  in  the  Cheyne-Stoke  manner, 
which  indicated  an  affection  of  the  brain.  His  condition  varied 
from  day  to  day,  and  his  mind  was  peculiarly  suspicious.  In  answer 
to  the  question  whether  there  would  ever  be  a  recovery,  the  witness 
said: 

•'  It  is  very  difficult  to  say.  The  prognosis  is  very  dubious.  The 
Court:  Difficult  to  say  what  ?    A.  How  it  will  come  out." 

His  parent  and  other  lay  witnesses  gave  testimony  of  actions,  his 
conduct,  and  his  changed  physical  appearance.  Dr  Brush  was 
recalled  to  testify  both  to  the  loss  of  hearing,  which  was  not  due  to 
disease  of  the  ears  or  nerves,  but  to  the  original  shaking  of  the 
brain,  or  slight  inflammatory  action  resultant  therefrom,  and  also 
to  an  Increased  sensitiveness  of  the  spine.  The  objective  symptoms 
indicated  by  Dr.  Brush  were  change  in  pupils,  change  in  reflexes, 
and  change  in  his  gait.  Dr.  Enton,  as  an  expert,  testified  that,  in 
his  opinion,  the  lad  was  suffering  from  ataxia,  resulting  from  injury 
to  the  nerves  at  the  base  of  the  brain,  which  is  commonly  known  as 
the  •*  cerebellum,"  of  which  external  violence  may  be  sufficient 
cause.  For  the  defendant.  Dr.  Riggs,  one  of  its  examining  phy- 
sicians, testified  that  when  he  examined  the  lad  on  March  9th,  with 
Drs.  Brim  and  Brush,  he  found  him  sitting  up  in  bed,  very  bright 
and  intelligent.  His  temperature  was  two-fifths  of  a  degree  above 
normal,  and  he  had  some  cold  and  bronchitis;  but  his  general 
physical  condition  was  simply  that  of  a  slight  rise  in  temperature, 
with  a  cough,  attended  with  some  mucous  sounds  in  his  chest,  due 
to  bronchitis.     The  pupils  reacted  to  the  light,  the  pulse  was  no. 
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and  the  reflexes,  "  and  so  on,"  were  normal.  There  were  no  marks 
of  physical  injury  and  no  evidence  of  meningitis.  Another  examina- 
tion was  made  in  company  with  Dr.  Brush  in  December.  The  boy 
was  nervous,  but  the  nerve  reflex  was  very  slight.  He  sometimes 
walked  perfectly  well,  and  sometimes  in  a  clumsy  way,  —  a  sort  of 
slipping  with  one  foot  over  the  other.  He  was  in  fair  physical  con- 
dition, and  answered  questions.  The  witness  could  find  no  indica- 
tions of  imbecility.  The  witness  also  testified  that  he  had  seen  him 
in  court,  and  was  then  asked,  '*  From  his  appearance  here  to-day, 
is  there  anything  you  have  seen  him  do  that  would  denote  he  was 
not  of  his  right  mind,  and  imbecile  or  foolish?  "  This  question  was 
objected  to  as  immaterial  and  leading,  and  the  objection  was  over- 
ruled. The  witness  answered,  **  He  certainly  has  not  the  appear- 
ance that  we  attribute  to  an  imbecile,  in  any  respect." 

If,  for  instance,  the  lad  had  lost  a  leg  or  an  arm,  so  there  could 
be  no  question  as  to  his  injuries,  or  he  had  been  otherwise  phys- 
ically injured,  so  that  no  evidence  could  explain  his  injury  away, 
and  the  jury  had  returned  a  verdict  in  an  amount  so  small  as  "  to 
fail  in  logic  when  compared  with  others,  or  as  to  shock  the  moral 
sense,"  then  the  case  might  well  call  for  an  inference  in  the  inter- 
ests of  adequate  compensation.  And  so  in  this  case  we  might  well 
be  warranted  in  directing  a  trial  before  a  new  jury  if  the  evidence 
morally  established  that  the  lad  was  suffering  from  imbecility  caused 
by  the  injury,  reasonably  certain  to  be  permanent;  for  then  the 
promise  of  life  is  but  the  physical  existence  of  a  dependent.  But 
there  is  not  such  evidence  in  this  case  as  moved  the  courts  in  the 
authorities  cited,  and  in  many  others  that  need  not  be  stated.  The 
question  turns  upon  the  physical  and  mental  condition  of  a  little 
child,  and  there  is  serious  dispute  as  to  his  manifestations,  physical 
and  mental,  and  as  to  the  medical  .conclusions  to  be  drawn  there- 
from. On  the  one  hand,  there  is  opinion  of  serious  disease  and 
imbecility;  on  the  other,  opinion  that  finds  no  serious  impairment 
of  his  mentality  or  of  his  physique.  The  physicians  are  not  in 
accord  as  to  the  facts  elicited  upon  their  examinations,  and  they 
disagree  upon  the  significance  of  the  facts  ascertained,  and  the 
objective  symptoms  made  manifest.  Thus  there  were  two  opposing 
theories,  and  the  function  of  the  jury  was  to  decide  between  them. 
Numbers  in  experts  are  not  more  controlling  than  numbers  in  ordi- 
nary witnesses.  Whether  the  jury  thought  that  the  opinions  of  the 
plaintifif's  physicians  were  colored  by  professional  partisanship,  or 
were  unfounded  on  the  facts,  or  were  exaggerated,  or  were  those 
of  alarmists,  and  that  the  opinion  of  the  opposing  physician  was  the 
wisest  or  was  more  warranted  by  the  facts,  we  do  not  know,  and  we 


American  Negligence  Reports,  311 

need  not  conjecture.  There  is  conflicting  evidence  and  there  is 
<:lash  of  opinion,  and  we  are  not  called  upon  to  upset  the  result  by 
the  test  that,  if  this  court  had  been  sitting  as  a  jury,  it  would  have 
returned  a  different  verdict.  Manning  v.  Railroad  Co.,  91  Hun, 
279,  36  N.  Y.  Supp.  201;  affirmed  in  157  N.  Y.  683,  51  N.  E.  Rep. 
1091. 

If  the  exclusions  of  the  questions  to  the  witness  Smith,  whether 
^he  noticed  any  difference  in  his  (the  lad's)  personal  appearance,  or 
whether  "he  is  as  fleshy  as  he  was  when  he  went  to  school,"  were 
errors,  such  errors  present  no  basis  for  reversal,  inasmuch  as  the 
facts  sought  to  be  elicited  thereby  were  substantially  presented  to 
the  jury  by  other  testimony.  Hamilton  v.  Forsyth,  77  Hun,  578, 
28  N.  Y.  Supp.  1016;  Stever  v.  Railroad  Co.,  7  App.  Div.  392,  39 
N.  Y.  Supp.  944. 

The  charge  of  the  learned  court  upon  the  question  of  damages, 
•and  the  elements  thereof,  was  plain  and  full.  It  was  unexcepted 
to,  and,  in  law,  was  unexceptionable. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 

WILLIAMSON  V.  BROOKLYN  HEIGHTS  RAIL- 
ROAD COMPANY. 

Supreme  Court y  New    York^  Appellate  Division^  Second  Department ^ 

July,  ipoo. 


BOY  STRUCK  BY  FENDER  OF  STREET  CAR  PROJECTING  OVER  SIDE- 
WALK  — EXCESSIVE  DAMAGES.  — Where  a  boy  eleven  years  of  age 
was  struck  and  injured  by  the  fender  of  one  of  defendant's  street  cars  which 
projected  over  the  sidewalk,  a  verdict  for  $22,500  was  not  excessive,  where 
plaintifif  suffered  two  amputations,  the  first  operation,  removing  the  lower 
portion  of  the  left  leg  about  three  inches  below  the  knee  joint,  and  the 
second  operation  destroying  the  knee  joint  and  all  below  it  (t). 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Howard  Williamson,  an  infant,  by  Louise  Williamson, 
his  guardian  ad  litem ^  against  the  Brooklyn  Heights  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  an  order  denying 
^  new  trial,  defendant  appeals.     Judgment  affirmed. 

John  L   Wells,  for  appellant. 

Thomas  E.  Pearsall,  for  respondent. 

WiLLARD  Bartlett,  J.  —  The  plaintiff  was  run  over  by  one  of 

I.  Compare   Simonsen    v.   Brooklyn    ported),  on  the  question  of  inadequate 
Heights  R.  R.  Co.  (preceding  case  re-    damages. 
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the  defendant's  cars,  in  the  borough  of  Brooklyn,  on  September  25, 
1899,  and  so  badly  injured  that  he  was  compelled  to  suffer  two 
amputations,  —  the  first,  removing  the  lower  portion  of  the  left  leg 
at  a  point  about  three  inches  below  the  knee  joint,  and  the  second 
operation  destroying  the  knee  joint  and  all  below  it.  This  suit  was 
brought  to  recover  damages  for  the  negligence  of  the  defendant  in 
inflicting  such  injury,  and  it  resulted  in  a  verdict  for  $22,500.  The 
defendant  complains  of  this  verdict  as  excessive,  and  also  argues 
that  the  charge  of  the  trial  judge  did  not  fairly  present  the  case  to 
the  jury. 

The  boy  was  eleven  years  old  at  the  time  of  the  accident,  and  had 
always  previously  enjoyed  good  health.  He  lived  with  his  mother, 
who  was  a  widow,  and  he  was  attending  the  public  school  in  the 
neighborhood  of  his  mother's  residence.  It  is  manifest  that  the 
pain  resulting  from  the  injury  and  following  the  two  amputations 
was  extreme;  and  the  permanent  disability  arising  from  the  loss  of 
his  leg  will  put  the  plaintiff  at  a  serious  disadvantage,  physically, 
when  he  arrives  at  manhood  and  enters  into  the  competition  of  life. 
The  former  general  term  has  sustained  verdicts  as  large  as  this  for 
similar  injuries  to  children,  and,  although  the  amount  of  the  recov- 
ery is  certainly  large,  we  are  not  prepared  to  say  that  it  ought  to  be 
reduced. 

Nor  can  we  accede  to  the  proposition  that  the  charge  of  the  court 
did  not  fairly  present  the  case  to  the  jury.  It  must  have  been  quite 
satisfactory  to  the  counsel  who  represented  the  defendant  upon  the 
trial,  for  the  record  does  not  show  a  single  exception  to  the  charge, 
or  any  request  for  further  or  fuller  instructions.  It  is  conceded 
that  the  law  was  properly  stated  to  the  jury,  but  the  charge  is  now 
criticised  as  having  "  unduly  magnified  the  theory  of  the  plaintifif 
upon  the  trial,  and  unduly  minimized  the  evidence  presented  by 
the  defendant,"  so  that  it  is  said  that  **  the  evidence  offered  by  the 
defendant  was  practically  withdrawn  from  the  consideration  of  the 
jury."  The  language  of  the  charge  does  not  seem  to  us  to  justify 
this  criticism.  On  the  contrary,  its  tone  throughout  was  extremely 
fair,  and  we  cannot  perceive  that  the  learned  judge  said  anything 
or  omitted  anything  to  the  prejudice  of  the  defendant.  The  acci- 
dent occurred,  according  to  the  testimony  of  the  plaintiff's  wit- 
nesses, by  reason  of  the  fact  that  the  fender  of  the  car  projected 
over  the  sidewalk  upon  which  the  boy  was  standing,  and  swept  him 
off  his  feet.  As  to  this  occurrence  the  court  instructed  the  jury 
that  it  was  not  negligence,  in  itself,  for  the  company  to  permit  its 
fender  to  pass  over  the  top  of  the  curbstone.  Certainly  this  instruc- 
tion was  highly  favorable  to  the  defense;  and  the  court  was  careful 
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in  other  respects  to  protect  the  rights  of  the  defendant,  as,  for 
example,  at  the  close  of  the  charge,  where  the  jury  were  cautioned 
not  to  punish  the  railroad  company,  if  they  rendered  a  verdict  in 
favor  of  the  plaintiff,  by  adding  anything  to  their  award  by  way  of 
exemplary  damages. 

The  conductor  of  the  car  by  which  the  plaintiff  was  injured  was  a 
witness  for  the  defendant,  and  testified  that  the  accident  occurred 
in  consequence  of  the  boy's  attempt  to  board  the  car.  At  the  time 
of  the  trial  the  witness  was  no  longer  in  the  employment  of  the 
railroad  company,  and  he  stated  upon  cross-examination  that  he 
had  been  discharged  for  having  an  unsatisfactory  register  account, 
and  that  before  his  discharge  he  was  sent  for  to  go  down  to  the 
office  of  the  defendant  and  make  a  statement  as  to  the  accident, 
which  he  did.  Upon  his  redirect  examination  he  identified  a  paper 
as  the  statement  or  report  which  he  made  to  the  company  in  regard 
to  the  accident,  and  that  paper  was  offered  in  evidence  in  behalf  of 
the  defendant,  but  was  excluded  by  the  court.  The  exception  to 
this  ruling  presents  no  error.  The  mere  fact,  brought  out  on  cross 
examination,  that  the  witness  had  made  a  report  of  the  circum- 
stances of  the  accident,  did  not  entitle  the  defendant  to  prove  the 
contents  of  such  report.  The  excluded  statement  is  submitted  to 
us  on  a  separate  sheet,  apart  from  the  appeal  book,  and  is  not  cer- 
tified as  a  portion  of  the  record.  Assuming,  however,  that  it  is 
thus  laid  before  us  by  consent  of  counsel,  we  do  not  see  how  the 
exclusion  of  the  report  could  have  been  harmful  to  the  defendant, 
in  any  point  of  view.  The  statement  gives  substantially  the  same 
account  of  the  accident  as  was  given  by  the  witness  upon  the  trial; 
but  there  was  no  suggestion  by  plaintiff's  counsel  that  the  witness 
had  ever  described  the  occurrence  differently,  and,  indeed,  the  jury 
could  hardly  have  drawn  any  inference  from  the  circumstance  that 
the  conductor  was  required  to  make  a  statement  concerning  the 
accident  before  leaving  the  service  of  the  railroad  company,  unless 
it  was  that  the  defendant  exercised  a  very  proper  and  commendable 
degree  of  care  in  obtaining  a  written  narrative  of  the  facts  while 
they  were  fresh  in  the  mind  of  the  witness.  There  is  really  no  view 
of  the  case  which  makes  this  paper,  or  any  of  the  testimony  in 
regard  to  it,  in  any  manner  material  or  important  to  the  determina- 
tion of  the  issue. 

Judgment  and  order  affirmed,  with  costs. 

Goodrich,  P.  J.  —  I  concur  in  the  opinion  of  Mr.  Justice  Wil- 
LARD  Bartlett,  cxcept  that  I  think  the  amount  of  the  verdict  was 
excessive,  and  should  be  reduced. 
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MEEKER  V.  C.  R.  REMINGTON  AND  SON 

COMPANY. 

Supreme  Courts  New  Y&rk^  Appellate  Divinon^  Fourth  Department^ 

Julyy  ipoo. 


EMPLOYEE  KILLED  BY  BURSTING  OF  STEAMPIPE  — FELLOW-SERV- 
ANT  —  INSTRUCTION.  —  In  an  action  to  recover  damages  for  the  killing 
of  plaintifif's  intestate*  an  employee  in  defendant's  mill,  it  appeared  that 
while  defendant's  superintendent  was  testing  some  steam  pipes,  opening  a 
valve  near  the  tee  of  one  of  the  steampipes  for  the  purpose  of  drawing  off 
water  and  then  closing  it,  the  tee  burst,  and  steam  was  emitted  in  such 
quantity  as  to  cause  the  death  of  plaintiff's  intestate,  who  was  in  the  engine 
room  at  the  time  on  business  with  the  superintendent.  Neld^  that  the  act 
of  the  superintendent  in  opening  the  valve  was  the  act  of  a  co-servant,  and 
not  of  the  defendant,  and  the  jury  should  have  been  so  instructed  as  matter 
of  law  (i). 
Spring,  J.,  dissented. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Laura  H.  Meeker  against  the  C.  R.  Remington  &  Son 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.     Judgment  reversed. 

**  The  action  was  brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate.  Defendant  Is  a  domestic  corporation  engaged 
in  the  manufacture  of  paper  and  wood  pulp  at  Glenpark.  For  sev- 
eral years  prior  to  December  7,  1898,  it  had  carried  on  business  at 
that  place,  and  in  the  month  of  May  preceding  it  commenced  to 
enlarge  its  mill  by  altering  its  plant  and  placing  in  use  an  additional 
twenty-ton  paper  machine.  During  the  progress  of  this  work  the 
mill  continued  in  operation.  The  work  was  nearly  completed  at 
the  time  of  the  accident,  but  the  additional  machine  had  not  been 

I.  For  actions  in  which  the  question  Michigan  Southern  R'y  Co.  (Michi^ 

of  negligence  of  Fellow-servants  is  in-  gan^   September^  iq/f}o)s  83  N.  W.  Rep. 

volved,  see  vols    1-8  Am.  Keg.  Rep.,  596,  an  action  for  injuries  to  plaintiff, 

and  the  current  numbers  of  that  series  an  employee,  caused   by  a  defective 

of  Reports.  steam  pipe,  ihe  question  whether  such 

See  also  notes  and  cases  on  the  Doc-  employee  was  justified  in  relying  on 

TRINE  OF  Fellow-servant,  in  i  Am.  his  employer's  promise  to  repair  the 

Neg.  Rep.  308;  id.  544;  id.  722;  3  Am.  defect,  such  repairs  not  having  been 

Neg.  Rep.  109:  6  Am.  Neg.  Rep.  223;  made  and  the  accident  taking  place 

id.  326;  7  Am.  Neg.  Rep.  114;  id.  182.  about  thirty  days  after  promise  to  re- 

Employee  injured  by  defective  steam  pair,  was  for  the  jury  to  determine. 

pipe, — In   Mann    v.   Lake  Shore  &  Judgment  for  plaintiff  affirmed. 
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operated.  Plaintiff's  intestate  was  employed  as  timekeeper.  The 
work  of  enlarging  the  plant  was  done  by  the  employees  of  defend- 
ant, under  the  supervision  of  a  competent  and  experienced  superin- 
tendent, who  was,  and  had  been  for  a  long  time,  superintendent 
of  its  works.  A  new  engine  had  been  erected,  and  wrought-iron 
steam  pipes,  from  eight  to  ten  inches  in  diameter,  had  been  placed 
in  position,  connecting  the  new  engine  room  with  the  boiler,  which 
were  more  than  loo  feet  distant  therefrom.  A  new  boiler  had  also 
been  erected,  and  had  been  connected.  These  pipes,  leading  from 
the  boiler  room  to  the  new  engine  room,  extended  along  the  ceiling, 
the  pipe  being  several  inches  lower  where  it  reached  the  new  engine 
room  than  near  the  boiler  room.  Four  feet  and  three  inches  from 
the  end  of  the  main  pipe  in  the  engine  room,  a  smaller  lateral  pipe 
extended  from  it  to  the  engine;  there  being  a  valve,  which  was 
closed,  in  the  lateral  pipe  at  its  junction  with  the  main  pipe.  At 
the  end  of  the  main  pipe  a  six-inch  tee  was  attached,  with  a  two- 
inch  bushing,  from  which  a  two-inch  pipe  extended  at  right  angles 
to  the  driers  for  the  purpose  of  adding  live  steam  to  the  exhaust 
steam  used  in  drying  the  paper.  From  the  driers  another  pipe 
extended  back  to  the  boilers,  designed  to  return  the  condensed 
steam.  In  the  two-inch  pipe,  and  about  ten  inches  from  the  tee, 
there  was  a  valve,  by  means  of  which  the  steam  could  be  shut  off  or 
permitted  to  pass  through.  This  line  of  piping  was  pu:  in  place  on 
Sunday,  December  4,  1898.  On  Monday,  the  5th,  the  valve  in  the 
two-inch  pipe,  as  well  as  the  valve  in  the  lateral  pipe  extending  to 
the  new  engine,  being  closed,  steam  was  turned  on  for  the  purpose 
of  testing  the  pipes.  At  the  connection  of  the  lateral  pipe  leading 
to  the  new  engine,  a  leak  was  discovered.  To  relieve  this,  the  valve 
in  the  two-inch  pipe  near  the  tee  was  opened  slightly  by  O'Connor, 
a  machinist  and  millwright  in  defendant's  employ,  thus  allowing  the 
water  that  had  accumulated  in  the  main  pipe  from  the  condensation 
of  steam  to  pass  off.  On  Tuesday,  the  6th,  the  steam  was  con- 
tinued in  the  new  pipes  as  before;  and  on  Wednesday  morning  the 
superintendent,  observing  that  the  leak  or  drip  still  continued  at 
the  connection  of  the  lateral  pipe  running  to  the  engine  with  the 
main  pipe  at  the  ceiling,  slightly  opened  the  valve  in  the  two-inch 
pipe  near  the  tee,  as  before,  for  the  purpose  of  draining  off  the 
water.  Later  in  the  morning  the  decedent  came  into  the  new  engine 
room  to  make  an  inquiry  of  the  superintendent,  who  was  there. 
About  this  time  the  superintendent  again  opened  the  same  valve 
slightly,  when  a  pounding  noise,  known  as  '*  steam  hammer,"  was 
heard  in  the  main  pipe.  The  superintendent  then  closed  the  valve, 
the  steam  hammer  continued,  and  within  from  one  to  three  minutes 
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the  tee  burst,  and  steam  was  emitted  in  such  quantity  as  to  cause 
the  death  of  the  decedent.     The  main  steam  pipe  was  a  few  inches 
lower  at  the  valve  opening  into  the  lateral  pipe  leading  to  the  new 
engine  than  at  the  tee.     It  was  claimed  by  the  plaintiff  that  defend- 
ant was  guilty  of  negligence  in  not  providing  a  drip  or  bleeder  for 
drawing  off  the  water  that  might  condense  in  the  main  pipe,  and 
that  provision  should  have  been  thus  made  for  draining  the  pipe  at 
its  lowest  point.     If  the  valve  in  the  pipe  leading  to  the  new  engine 
had  been  opened,  that  being  the  lowest  point  in  the  main  pipe,  it 
probably  would  have  drawn  off  the  water,  although  this  was  not 
shown  definitely.     The  superintendent  intended  to  place  a  drip  or 
bleeder  in  the  main  pipe  at  the  point  where  the  lateral  pipe  branched 
off  to  the  engine,  but  this  had  not  been  done  at  the  time  of  the  acci- 
dent.    Evidence  was  given  tending  to  show  that  it  was  customary 
to  insert  a  drip  or  bleeder  in  such  steam  pipes.     The  tee  that  split 
or  burst  was  of  good  material.     Plaintiff  contended  that  the  water 
hammer  was  caused  by  the  act  of  the  superintendent  in  opening  the 
valve,  and  evidence  was  introduced  tending  to  show  that  as  an  open- 
ing is  made  to  draw  off  the  water  and  as  the  water  commences  to 
move  the  steam  condenses  and  a  vacuum  is  created  which  pulls  the 
water  back  towards  the  steam  and  the  whole  body  of  water  in  the 
pipe  is  set  in  motion  waving  back  and  forth  causing  a  series  of 
blows.     It  is  claimed  that  this  ultimately  burst  or  split  the  tee.     It 
was  cold  weather  and  under  such  circumstances  it  was  claimed  that 
the  live  steam  being  forced  into  this  large  pipe  which  was  at  some 
points  eight  and  others  ten  inches  in  diameter,  would  condense 
rapidly,  forming  considerable  water,  which,  on  account  of  the  pipe 
being  lower  at  and  near  the  end,  would  accumulate  there.     The 
plaintiff  also  claimed  that  defendant  was  guilty  of  negligence  in 
admitting  live  steam  into  these  pipes  at  a  time  when  no  provision 
for  drainage  had  been  made,  and  in  opening  the  valve  at  a  time 
when  the  superintendent  should  have  known  that  the  pipe  contained 
a  large  quantity  of  water,  and  that  the  act  of  the  superintendent  in 
thus  opening  the  valve  was  the  act  of  the  defendant.     At  the  close 
of  plaintiff's  case,  defendant's  counsel  moved  for  a  nonsuit  on  the 
grounds,  i,  that  plaintiff  failed  to  make  out  a  cause  of  action ;  2, 
that  there  was  no  proof  of  negligence  on  the  part  of  defendant:  3, 
that  defendant  fully  discharged  its  duty;  4,  that  defendant  is  not 
liable  for  error  of  Judgment,  but  only  for  culpable  negligence,  which 
was  not  shown;  5,  that  defendant  wa^  not  obliged  to  foresee  and 
guard  against  such  an  accident;  6,  that  the  plant  was  incomplete, 
and  the  decedent  assumed  the  risk;  7,  that  the  act  of  the  superin- 
tendent was  a  detail  of  the  work,  and  not  the  act  of  defendant;  8, 
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that,  notwithstanding  the  absence  of  a  drip  cock  or  bleeder,  it  did 
not  appear  but  that  the  pipe  could  have  been  drained  through  the 
exhaust  or  through  the  pipe  to  the  engine.  The  motion  was  denied, 
and  defendant  excepted.  The  court  left  it  to  the  jury  to  determine 
whether  the  defendant  had  discharged  its  duty  of  providing  for 
plaintiff's  intestate  a  safe  place  in  which  to  do  his  work,  and  whether 
defendant  was  negligent  and  did  anything  that  was  a  direct  and 
proximate  cause  of  the  injury.  The  court  also  left  it  to  the  jury  to 
say  whether  or  not  the  superintendent,  in  turning  the  valve,  was 
the  co-servant  of  the  decedent,  and  declined  the  request  of  defend- 
ant's counsel  to  charge,  as  matter  of  law,  that  he  was  such  co-serv- 
ant, to  which  ruling  defendant's  counsel  duly  excepted.  Defendant's 
counsel  also  requested  the  court  to  charge,  as  matter  of  law,  that 
the  superintendent,  in  turning  the  valve,  was  performing  a  detail  of 
the  work,  and  did  not  stand  in  place  of  the  master.  This  the  court 
•declined,  and  defendant's  counsel  duly  excepted." 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spring,  Williams 
and  Laughlin,  JJ. 

Watson  M.  Rogers,  for  appellant. 

Henry  Purcell,  for  respondent. 

Laughlin,  J.  —  It  is  evident  that  the  jury  were  given  to  under- 
stand that  even  if  they  found  that  defendant  was  not  guilty  of  neg- 
ligence with  reference  to  the  manner  in  which  the  plant  was  con- 
structed, or  in  not  having  previously  provided  a  drip  cock  or  bleeder 
for  the  main  steam  pipe,  still  if  the  jury  found  that  the  superin- 
tendent, in  turning  the  valve,  was  not  acting  as  a  co-servant  with 
decedent,  and  if  his  act  in  turning  the  valve  was  the  sole  cause  of 
the  injury,  defendant  would  be  liable.  This  we  think  was  error. 
In  effect,  the  jury  were  permitted  to  find  against  the  defendant 
even  if  they  believed  from  the  evidence  that  defendant  had  dis- 
charged its  duty  of  furnishing  the  decedent  a  reasonably  safe  place 
in  which  to  perform  his  duties.  If  the  place  was  safe,  and  was 
made  dangerous  only  by  the  act  of  the  superintendent  in  opening 
the  valve,  plaintiff  was  entitled  to  recover,  under  this  charge,  pro- 
vided the  jury  were  of  opinion  that  the  superintendent,  in  opening 
the  valve,  represented  the  master.  The  legal  proposition  thus 
presented  is  whether  the  superintendent,  while  testing  machinery 
or  appliances,  so  represents  the  master  as  to  make  the  latter  liable 
to  another  employee  injured  directly  and  immediately  by  the  super- 
intendent's negligent  act.  It  is,  of  course,  well  settled  that  it  is 
the  duty  of  a  master  to  furnish  reasonably  safe  tools,  machinery, 
and  appliances  to  his  servants,  and  to  inspect  the  same  from  time 
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to  time.  The  person  furnishing  the  tools,  machinery,  and  appli- 
ances, and  the  employee  who  inspects  the  same,  in  so  doing  perform 
a  duty  which  devolves  upon  the  master,  and  for  their  negligence 
the  master  is  liable  to  a  servant  to  whom  the  tool,  machinery,  or 
appliance  is  subsequently  delivered  for  use,  and  who,  owing  to  such 
negligence,  is  subsequently  injured  thereby.  It  is  also  the  duty  of 
the  master  to  exercise  reasonable  care  to  furnish  a  safe  place  for  his 
employees  to  work,  and  whoever  furnishes  the  completed  place 
represents  the  master.  We  are  not,  however,  prepared  to  hold  that 
the  master  is  liable  for  the  negligent  act  of  a  foreman  or  superin- 
tendent in  inspecting  or  repairing  machinery,  tools,  or  appliances, 
or  in  the  work  of  making  a  place  safe  for  his  employees,  where  such 
negligent  act  results  in  direct,  immediate  injury  to  another  servant 
while  the  work  of  inspection  or  repairing  or  making  the  place  safe 
is  in  progress.  We  are  of  opinion  that  the  act  of  the  superintendent 
in  opening  this  valve  was  the  act  of  a  co-servant,  and  not  of  the 
defendant,  and,  as  the  evidence  is  undisputed,  the  jury  should  have 
been  so  instructed  as  matter  of  law.  Murphy  v.  Railroad  Co.,  88> 
N.  Y.  146;  Bell  V.  Power  Co.,  36  App.  Div.  243,  56  N.  Y.  Supp.  780; 
McCosker  v.  Railroad  Co.,  84  N.  Y.  77;  Cullen  v.  Norton,  126  N. 
Y.  I,  26  N.  E.  Rep.  905;  Beilfus  v.  Railroad  Co.,  29  Hun,  556; 
Hussey  v.  Coger,  112  N.  Y.  614,  20  N.  E.  Rep.  556,  3  L.  R.  A.  559; 
Kimmerv.  Weber,  151  N.  Y.  419,  i  Am.  Neg.  Rep.  156,  45  N.  E. 
Rep.  860;  Vitto  V.  Keogan,  15  App.  Div.  329,  44  N.  Y.  Supp.  i; 
Crispin  v.  Babbitt,  81  N.  Y.  516.  It  does  not,  however,  follow  that 
plaintiff  cannot  recover.  If  the  master  was  negligent  in  not  furnish- 
ing a  reasonably  safe  place  or  in  constructing  the  plant  negligently, 
and  such  negligence  co-operated  with  negligence  of  the  supenn- 
tendent  in  turning  the  valve,  the  master  would  be  liable.  These 
exceptions  present  reversible  errors  and  require  a  new  trial,  with 
costs  to  appellant  to  abide  the  event. 

Adams,  P.  J.,  concurs.     McLennan  and  Williams,  JJ.,  concur 
in  result.     Spring,  J.,  dissents. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 
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TUCKER  V.  BUFFALO  RAILWAY  COMPANY. 

Supreme  Courts  New  York^  Appellate  Division^  Fourth  Department^ 

July,  I  goo. 


PASSENGER'S  ARM  EXTENDING  OUTSIDE  OF  WINDOW  OF  STREET 
CAR  —  CONTRIBUTORY  NEGLIGENCE.  —  In  an  action  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff,  a  passenger  on  one  of  defendant's^ 
street  cars,  it  was  not  error  to  refuse  to  charge  the  jury  that  the  fact  that 
plaintiff  was  riding  with  his  elbow  extending  three  inches  outside  the  car 
window  was  contributory  negligence  as  a  matter  of  law,  the  question  of 
negligence  being  for  jury  to  determine (i). 

ARM  OUTSIDE  OF  WINDOW  OF  STREET  CAR  —  COLLISION  -  EVI- 
DENCE. —  In  such  case  where  the  evidence  showed  that  plaintiff,  who  was 
struck  and  injured  by  another  street  car  passing  on  a  switch,  was  at  the 
time  of  the  accident  sitting  by  the  window  of  the  car,  on  which  he  was  a 
passenger,  reading  a  newspaper,  with  his  elbow  resting  on  the  window  sill, 
and  the  cars  came  so  close  together  that  plaintiff's  elbow  was  struck  by  the 
other  car,  and  there  was  nothing  to  show  want  of  due  care  on  plaintiff's  part 
aside  from  the  fact  that  his  elbow  might  have  extended  a  little  beyond  the 
side  of  the  car,  it  was  held  to  be  gross  negligence  on  defendant's  part  to  sa 
ran  its  cars,  and  the  evidence  justified  the  finding  that  plaintiff  was  free- 
from  contributory  negligence  (2). 
Adams,  P.  J.,  and  Laughlin,  J.,  dissented. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Norman  A.  Tucker  against  the  Buffalo  Railway  Com* 
pany.  From  a  judgment  in  favor  of  the  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Argued  before  Adams,  P.  J.  and  McLennan,  Spring,  Williams 
and  Laughlin,  JJ. 

C.  M.  BusHNELL,  for  appellant. 

Herman  Hennig,  for  respondent. 

Williams,  J.  — The  action  was  brought  to  recover  damages  for 
injuries  to  the  plaintiff,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.     The  plaintiff  was  a  passenger  upon  one  of 


I.  For  other  actions  relating  to  Acci- 
dents to  Passengers  whose  Arms  or 
Heads  Protruded  from  Car  Windows, 
see  vols.  9  and  10  Am.  Neg.  Cas.,  where 
the  same  are  chronologically  grouped 
and  arranged  in  alphabetical  order  of 
states  from  the  earliest  period  to  1897. 
The  New  York  cases  appear  in  vol.  9. 
Subsequent  actions  on  the  same  topic 


10  date  are  reported  in  vols,  i^  Am. 
Neg.  Rep.,  and  the  current  numbers- 
of  that  series  of  Reports. 

2.  See  note  on  Passengers  Injured 
IN  Collisions  on  Street  Railroads, 
at  end  of  this  case. 

See  also  vols.  9  and  10  Am.  Neg. 
Cas.  and  vols.  1-7  Am.  Neg.  Rep.,  for 
actions  arising  out  of  collisions. 
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the  defendant's  street  cars.  At  the  time  of  the  accident  he  sat  by 
one  of  the  windows  reading  a  newspaper,  with  his  elbow  resting 
upon  the  window  sill.  Whether  his  elbow  was  wholly  inside  the  car, 
or  extended  not  more  than  three  inches  outside  the  car,  was  a  ques- 
tion of  fact  in  dispute  on  the  trial.  As  this  car  passed  another  car 
going  in  an  opposite  direction  on  a  switch,  the  two  cars  came  close 
to  each  other.  Whether  they  touched  each  other  was  a  question  of 
fact  in  dispute  on  the  trial.  The  cars  came  so  close  to  each  other, 
at  all  events,  that  the  plaintiff's  elbow  was  struck  by  the  other  pass- 
ing car,  and  his  arm  fractured,  causing  the  injuries  for  which  a 
recovery  was  had. 

There  was  evidence  given  on  the  trial  sufficient  to  authorize  the 
jury  to  find  that  the  plaintiff's  elbow  was  wholly  inside  the  car  until 
the  two  cars  came  in  collision,  and  that  by  such  collision  his  elbow 
was  jarred  outside  the  car,  and  was  then  struck  by  the  passing  car, 
and  his  injuries  were  thus  received.  The  court,  however,  charged 
the  jury,  in  effect,  that  the  plaintiff  might  recover  although  he  was 
riding  with  his  elbow  three  inches  outside  the  car,  and  although  the 
•cars  themselves  did  not  actually  collide,  but  the  passing  car  came 
within  three  inches  of  the  car  in  which  the  plaintiff  was  riding,  and 
thus  struck  his  elbow  and  fractured  his  arm  and  caused  his  injuries. 
The  court  left  it  to  the  jury  to  say,  even  if  the  plaintiflF  was  riding 
with  his  elbow  three  inches  outside  the  window,  whether  he  was, 
under  the  circumstances,  exercising  the  care  of  an  ordinarily  careful 
and  prudent  person,  and  refused  to  charge  the  jury  that  riding  with 
his  elbow  extending  three  inches  outside  the  car  would  constitute 
contributory  negligence  as  a  matter  of  law.  The  defendant  claims 
the  court  erred  in  so  instructing  the  jury.  This  question  was  fully 
considered,  and  the  earlier  decisions  in  this  and  other  States  were 
discussed,  in  Francis  v.  Steam  Co.,  114  N.  Y.  380,  21  N.  E.  Rep. 
988.  In  that  case  the  defendant  had  opened  a  trench  in  Vesey 
street,  in  New  York  City,  alongside  of  the  tracks  of  a  street  railroad. 
Upright  planks  had  been  set  in  the  trench,  within  three  or  four 
inches  of  the  side  of  passing  street  cars.  The  plaintiflF  was  a  pas- 
senger riding  in  one  of  the  street  cars,  and  as  the  car  passed  the 
trench  his  arm,  which  rested  upon  the  window  sill,  was  struck  by 
the  upright  planks  and  fractured.  There  was  conflict  in  the  evi- 
dence as  to  whether  the  plaintiff's  arm  extended  outside  the  car. 
The  court,  among  other  things,  charged  that  if  the  jury  found  the 
plaintiff  sat  with  his  arm  out  of  the  open  window,  and  it  was  so 
brought  in  contact  with  the  planks  and  fractured,  it  would  not 
defeat  his  right  to  recover,  unless  they  further  found  such  conduct 
was  negligent.     The  defendant  requested  the  court  to  charge  that 
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-such  conduct  constituted  contributory  negligence  and  prevented  a 
recovery.  Exceptions  were  taken.  The  Court  of  Appeals  (Second 
Division)  affirmed  the  judgment  for  plaintifif,  all  the  judges  con- 
-curring.     Follett,  Ch.  J.,  after  reviewing  the  cases,  concluded: 

'*  We  are  satisfied  that  a  general  rule  applicable  to  all  cases  can- 
not be  laid  down,  and  that  whether  the  question  is  one  of  law  or 
fact  must  be  determined  by  the  circumstances  of  each  case.  Street 
railroads  are  operated  under  circumstances  widely  different,  —  some 
in  the  crowded  thoroughfares  of  large  cities;  others  in  streets  little 
used,  in  suburban  districts  and  in  villages.  Conduct  which  would 
be  declared  negligent  as  a  matter  of  law  in  one  case  might  not  be 
so  in  another.'' 

It  was  said  further  on  in  the  opinion: 

"  This  is  not  an  action  by  a  passenger  against  his  carrier,  between 
whom  contractual  relations  exist,  and  out  of  which  reciprocal  duties 
arise,  but  it  is  an  action  against  a  defendant  having  a  right  to  a 
limited  use  of  the  street,  and  required  to  exercise  its  right  so  as  not 
to  unnecessarily  endanger  travelers.'* 

We  do  not,  however,  regard  this  statement  as  indicating  that  the 
question  would  be  in  any  way  different  in  an  action  against  a  rail- 
road company  by  a  passenger.  All  the  cases  reviewed  in  the  opinion 
were  against  railroad  companies  by  passengers. 

In  Sias  v.  Railroad  Co.,  92  Hun,  140,  36  N.  Y.  Supp.  378  (i),  the 
plaintiff's  intestate  was  a  passenger  on  one  of  the  defendant's  cars. 
He  went  on  the  platform,  and  leaned  out  beyond  the  side  of  the  car, 
and  was  struck  by  a  tree  near  which  the  car  passed.  The  presiding 
justice  of  the  Fifth  department  wrote  an  opinion  reviewing  many 
<:ases,  and  among  them  Francis  v.  Steam  Co.,  above,  and  arrived  at 
the  conclusion  that  the  plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence,  and  that  a  nonsuit  was  properly  granted  by  the 
trial  court.  The  opinion  closed  with  the  statement:  **  However, 
my  associates  are  of  the  opinion  that  the  questions  as  to  negligence 
and  contributory  negligence  should  have  been  submitted  to  the  jury. 
Therefore  a  reversal  must  be  ordered."  The  other  justices  con- 
curred in  the  opinion  by  the  presiding  justice.  This  case  was 
retried,  and  a  verdict  rendered  for  the  plaintiff,  and  then  came 
before  the  appellate  division,  Fourth  department  (18  App.  Div.  506, 
46  N.  Y.  Supp.  582),  and  an  opinion  was  written  by  Mr.  Justice 
Adams,  in  which  the  conclusion  was  arrived  at  that  the  plaintiff's 
intestate  was  guilty  of  contributory  negligence,  and  that  as  to  that 

X.  There  is  a  note  of  Sias  v.  Rochester  R.  R.  Co.,  92  Hun  (N.  Y.)  140,  in  9 
Am.  Neg.  Gas.  655. 
Vol.  VIII  — 21 
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issue  there  was  no  question  for  the  jury.  In  this  opinion  the  pre- 
siding justice  and  one  associate  justice  concurred,  while  two  asso- 
ciate justices  dissented,  on  the  ground  that  the  question  of  contribu- 
tory negligence  was  one  of  fact,  and  not  of  law.  The  judgment 
was  therefore  reversed.  On  appeal  to  the  Court  of  Appeals  the 
appeal  was  dismissed,  on  the  ground  that  it  did  not  affirmatively 
appear  that  the  appellate  division  had  examined  the  facts.  159  N. 
Y.  567,  54  N.  E.  Rep.  1094.  It  would  seem  that  the  two  branches  of 
the  Supreme  Court  reviewing  that  case  placed  their  decisions  not  so 
much  on  the  mere  fact  that  the-  plaintiff's  intestate  leaned  out 
beyond  the  side  of  the  car  as  upon  the  circumstances  under  which 
he  did  so.  Our  conclusion  is  that  the  rule  laid  down  by  the  Court 
of  Appeals  in  the  case  of  Francis  v.  Steam  Co.,  above,  should  be 
followed,  and  that  the  only  question  of  law  involved  in  this  case  is 
whether,  under  the  circumstances,  there  was  evidence  from  which 
the  jury  were  justified  in  finding  that  the  plaintiff  was  exercising 
reasonable  care  at  the  time  of  the  accident,  although  his  elbow  was 
three  inches  outside  the  car.  In  this  view  of  the  case,  the  charge 
of  the  court  was  right.  There  were  no  peculiar  circumstances 
showing  want  of  care  by  plaintiff  aside  from  the  mere  fact  that  his 
elbow  may  have  extended  a  little  beyond  the  side  of  the  car.  It 
was  a  warm  day.  The  car  window  was  open.  The  plaintiff  sat 
beside  it,  with  his  elbow  resting  on  the  window  sill.  He  was  intent 
in  reading  his  paper.  He  had  no  reason  to  suppose  the  cars  would 
be  run  so  closely  to  each  other  as  they  were.  It  was  gross  negli- 
gence in  the  defendant  to  so  run  its  cars,  and,  under  all  the  circum- 
stances, we  cannot  say  the  jury  was  not  justified  in  finding  the 
plaintiff  free  from  contributory  negligence. 

There  was  no  reversible  error  in  the  admission  of  evidence  with 
reference  to  damages,  or  the  charge  of  the  court  with  reference 
thereto. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.     So  ordered. 

All  concur,  except  Adams,  P.  J.,  and  Laughlin,  J.,  who  dissent. 

PASSENGERS  INJURED  IN  COLLISIONS  ON  STREET  RAILROADS. 

Degree  of  eare  required. 

In  Heucke  v,  Milwaukee  City  R.  Co.,  69  Wis.  40T,  which  was  an  acdon  by  a 
passenger  on  defendant's  horse  car  to  reco\rer  damages  for  injuries  sustained  in 
a  collision  of  the  car  with  a  hook  and  ladder  truck,  it  was  held  thai  an  instruction 
to  the  jury  that  it  was  the  duty  of  the  driver  of  a  street  car  to  exercise  the  highest 
degree  of  care  to  avoid  any  collision  or  accident ;  that  his  first  and  highest  duty  was 
to  secure  the  safety  of  his  passengers,  and,  to  do  that,  he  should  exercise  all  the 
care  that  prudence  might  suggest  in  looking  about  and  listening,  so  as  to  assure 
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himself  that  his  track  was  clear  and  safe,  and  that  this  duly  is  greater  at  a  street 
crossing  than  at  other  ordinary  places  —  did  not  hold  the  defendant  to  a  stricter 
responsibility  in  its  business  than  the  law  imposes.  See  also  Sears  v,  Seattle 
Cons.  Si.  R.  Co.,  6  Wash.  227;  Smith  v.  St.  Paul  City  R.  Co.,  32  Minn,  i;  Lou- 
don r.  Eighth  Ave.  R.  Co.,  16  App.  Div.  (N.  Y.)  152;  2  Am.  Neg.  Rep.  419^ 
O'Rourke  v.  Lindell  R.  Co.,  17  App.  Diir.  (N.  Y.)  349;  3  Am.  Neg.  Rep.  562. 

Collisions  wltli  otliep  ears. 

A  collision  occuired  between  defendant's  horse  car  and  the  car  of  another  line 
which  crossed  defendant's  line  at  right  angles,  resulting  in  dthe  crushing  of 
plaintiff's  leg.  The  morning  was  foggy.  Defendant's  car  was  driven  at  a  rapid 
rare  of  speed.  The  driver  admitted  that  he  heard  the  bell  of  the  other  car  when 
twenty-five  or  thirty  feet  distant.  Plaintiff  was  riding  on  the  front  platform,  as 
the  car  was  crowded.  Held^  in  Hourney  v,  Brooklyn  City  R.  Co.,  27  N.  Y.  St. 
R.  49;  affirmed  in  130  N.  Y.  641,  mem.,  that  the  driver  was  grossly  negligent 
and  that  defendant  company  was  liable. 

Iq  Schneider  v.  Second  Ave.  R.  Co.,  133  N.  Y.  583,  plaintiff  was  injured  in  a 
collision  between  the  horse  car  on  which  he  was  a  passenger  and  the  car  of 
another  company  which  crossed  defendant's  line.  At  a  distance  of  sixty-five  feet 
from  the  crossing,  the  car  of  the  other  company  could  be  seen  when  seventy- four 
feet  from  the  crossing.  Held^  that  a  judgment  entered  upon  a  verdict  for  plain- 
tiff so  far  as  regarded  the  company  on  whose  line  he  was  a  passenger,  should 
be  affirmed.  The  other  company  was  made  a  party  defendant,  and  it  was 
alleged  that  it  was  negligent  in  not  having  a  sufficient  inspection  of  a  brake  rod 
which  contained  a  latent  defect.  Held^  further,  that  as  plaintiff  was  not  a  pas- 
senger on  that  company's  line,  the  high  degree  of  vigilance  required  of  the 
other  company  was  not  demanded  of  it,  and  it  was  error  to  allow  a  witness  to 
state  his  opinion  that  striking  the  rod  with  a  hammer  would  have  revealed  the 
defect,  as  the  question  was  not  of  an  expert  nature,  and  was  to  be  determined 
by  the  jury. 

It  was  held  in  People's  Pass.  R.  Co.  v.  Lauderbach  (Pa.),  3  Atl.  Rep.  672, 
thai  where  plaintiff,  a  passenger  on  defendant  company's  horse  car  line,  was 
injured  by  a  collision  with  the  car  of  another  company,  it  was  not  error  to 
charge  that  it  was  for  the  jury  to  determine  whether  the  negligence  was  mutual, 
and  that  the  burden  of  proof  was  on  plaintiff  to  show  that  the  defendant  com- 
pany was  negligent,  and  that  the  other  company  was  not  negligent. 

It  was  held  in  Wynn  v.  Central  Park,  etc.,  R.  Co.,  133  N.  Y.  575,  that  where 
the  driver  of  a  horse  car  is  confronted  with  a  sudden  emergency,  a  failure  on 
his  part  to  exercise  the  best  judgment  which  the  case  rendered  possible  cannot 
fairly  be  claimed  as  a  lack  of  care  or  skill.  In  that  case  plaintiff,  a  passenger 
on  defendant's  line,  was  injured  in  a  rear  end  collision  between  two  of  defend- 
ant's cars. 

Where  plaintiff  (a  passenger  on  a  horse  car)  was  injured  in  a  rear  end  collision 
between  the  horse  car  (which  had  stopped  at  a  crossing)  and  an  electric  car  com- 
ing from  behind,  and  the  motorman  admitted  that  he  saw  the  horse  car  slowing 
ap  gradually  when  it  was  fifty  feet  ahead  of  him.  and  that  he  failed  to  apply 
his  brakes  till  he  was  within  twenty  or  twenty-two  feet  of  it,  and  that  then,  the 
rails  being  slippery,  be  was  unable  to  avoid  the  collision,  it  was  held  in  Wynn 
9.  Atlantic  Ave.  R.  Co.,  156  N.  Y.  702,  mem.,  aff'g  14  Misc.  Rep.  394,  that  the 
defendant  company  was  negligent. 

An  electric  car  driven  at  a  high  rate  of  speed  collided  with  a  car  on  the  other 
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track  which  had  come  into  collision  with  a  beer  wagon  a  few  seconds  previously. 
There  was  no  evidence  offered  as  to  who  was  answerable  for  the  collision 
between  the  beer  wagon  and  the  car  on  the  parallel  track.  It  was  shown  that 
the  distance  between  the  cars,  when  the  first  collision  occurred,  was  only  150 
feet,  and  that  five  seconds  only  intervened  between  the  two  collisions.  Held^  in 
Snediker  v,  Nassau  Electric  R.  Co.,  58  N.  Y.  Supp.  457,  that  defendant  company 
was  not  negligent. 

In  Bailey  v,  Tacoma  Traction  Co.,  16  Wash.  48,  it  was  held  that  failure  of  an 
electric  street-railroad  company  to  provide  means  by  signal  flag,  register,  or 
otherwise  for  infm-ming  the  operatives  of  a  car  passing  over  a  switch,  where  two 
tracks  united,  whether  another  car  which  should  have  passed  the  point  of  junc> 
tion  a  few  minuf es  earlier,  had  actually  passed,  resulting  in  a  collision  by  which 
plaintiff,  a  passenger,  was  injured,  constituted  negligence. 

In  Craighead  v,  Brooklyn,  etc..  R  Co..  123  N.  Y.  391,  the  facts  were:  Plain- 
tiff bad  been  speaking  to  the  conductor  of  an  open  street  car,  on  which  he  was 
riding,  and  then  stepped  from  the  rear  platform  to  the  outside  step  of  the  car. 
Another  car  coming  along  the  down  or  opposite  track  struck  and  injured  plain- 
tiff, who  sought  to  recover  damages  by  reason  of  defendant's  negligence  in  con- 
structing its  tracks  too  close  together.  It  was  shown  that  seventeen  inches 
intervened  between  the  step  and  the  car  of  the  down  track  —  that  persons  had 
been  constantly  riding  on  the  step  in  the  same  manner  for  many  years  at  that 
place  —  and  that  no  accident  had  previously  happened.  Held^  there  was  no 
evidence  of  negligence  on  defendant's  part. 

In  Herdt  v.  Rochester  City,  etc.,  Co.,  48  N.  Y.  St.  Rep.  46,  aff'd,  142  N.  Y. 
646,  mem.,  where  plaintiff,  whilst  riding  on  the  step  of  a  crowded  car,  was  struck 
and  injured  by  a  car  approaching  on  the  other  track,  and  it  appeared  that  he 
was  unaware  of  the  fact  that  the  inner  rails  of  the  two  tracks  were  nearer  to  each 
other  at  the  place  of  collision  than  was  safe  for  the  passage  of  cars,  and  that  the 
rails  were  depressed  by  the  sinking  of  the  ground  so  that  the  upper  portions  of 
the  cars  were  tilted  over  towards  each  other  at  the  point  where  the  accident 
occurred,  it  was  held  that  defendant  owed  a  duty  to  its  passengers  to  keep  its 
tracks  in  good  order,  and  a  failure  to  do  so  rendered  it  liable  for  the  injuries  to 
plaintiff.  To  the  same  effect  is  Gray  v.  Rochester  City,  etc.,  Co.,  40  N.  Y.  St. 
Rep.  715.  in  which  plaintiff  was  injured  in  the  same  collision. 

In  Geitz  v,  Milwaukee  City  R.  Co.,  72  Wis.  307,  where  plaintiff  was  injured 
by  being  struck  by  a  car  coming  from  the  opposite  direction  while  standing  on 
the  footboard  of  the  horse  car  on  which  he  was  riding,  it  was  held  that  the  find- 
ings of  the  jury  that  plaintiff  used  ordinary  care,  and  was  unaware  of  the 
danger,  and  that  defendant  knew  of  it,  and  was  guilty  of  negligence,  could  not 
be  disturbed. 

See  also  Smith  v.  St.  Paul  City  R.  Co..  32  Minn,  i;  Connelly  f.  Manhatun  R. 
Co.,  142  N.  Y.  377;  Dlabola  ».  Manhattan  R.  Co..  134  N.  Y.,  585,  mem.,  aff'g  8 
N.  Y.  Supp.  334:  Varillat  v.  New  Orleans,  etc..  R.  Co..  10  La.  Ann.  88;  Loudon  v. 
Eighth  Ave.  R.  Co..  (N.  Y.)  2  Am.  Neg.  Rep.  419;  Terre  Haute  Electric  R.  Co. 
V.  Lauer,  5  Am.  Neg.  Rep.  581;  Thane  v.  Scranton  Traction  Co.,  6  Am.  Neg. 
Rep.  185;  Blanchette  v.  Holyoke  R.  Co.,  7  Am.  Neg.  Rep.  64;  Holman  v.  Union 
St.  R.  Co.,  114  Mich.  208;  North  Chicago  R.  Co.  v.  Cotton,  140  111.  486. 

Joint  negligence  of  two  street  railroad  eompanies. 

In  Tompkins  v.  Clay  St.  H.  R.  Co.,  66  Cal.  163,  where  the  injury  of  a  passen- 
ger by  a  collision  was  the  result  of  the  negligence  of  two  street  car  companies. 
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it  was  held  that  if  the  negligence  of  both  contributed  to  the  injury,  the  plaintiff 
might  recover  from  either  or  both,  and  where  both  are  sued,  he  may  ordinarily 
dismiss  as  to  either,  and  if  it  appeared  that  one  was  not  guilty  of  negligence, 
he  might,  on  sufficient  evidence,  take  a  verdict  against  the  other,  but  a  release 
of  one  carrier  operates  as  an  estoppel,  so  as  to  prevent  the  injured  party  from 
afterwards  suing  the  other  carrier  for  the  same  injury.  In  that  case  plaintiff 
was  injured  by  the  collision  of  a  cable  car  with  a  horse  car. 

See  also  Kuttner  v,  Lindell  R.  Co.,  29  Mo.  App.  502;  Barrett  v.  Third  Ave. 
R.  Co.,  45  N.  Y.  628,  aff'g  8  Abb.  Pr.  N.  S.  205;  Goorin  v.  Traction  Co.,  179  Pa. 
St.  327;  Taylor  r.  Grand  Ave.  R.  Co.,  i  Am.  Ncg.  Rep.  469;  West  Chicago 
St.  R.  Co.  V.  Piper,  i  Am.  Neg.  Rep.  406;  O'Rourke  v.  Lindell  R.  Co.,  3  Am. 
Neg.  Rep.  562;  West  Chicago  St.  R.  Co.  v,  Kennedy,  i  Am.  Neg.  Rep.  414. 

Contribution  as  between  Joint  tori;  feasors. 

In  Rend  v,  Chicago,  etc.,  R.  Co.,  8  III.  App.  517,  which  was  an  action  brought 
by  a  street  railroad  company  to  recover  the  amount  of  a  judgment  obtained 
against  it  by  a  passenger  on  its  line  who  was  injured  by  the  collision  of  the 
horse  car  on  which  he  was  riding  with  a  wagon  belonging  to  defendant,  it  was 
held  error  to  instruct  the  jury  that  they  should  find  whether  the  injury  was  the 
result  of  the  negligence  of  plaintiff  or  defendant,  and  on  this  find  a  verdict  either 
for  or  against  plaintiff.  There  was  evidence  tending  to  show  that  the  injury 
was  the  result  of  the  negligence  of  both  plaintiff  and  defendant,  and  in  that 
case,  as  the  law  will  not  enforce  contribution  between  joint  tort-feasors,  the 
verdict  should  be  for  defendant. 

Collisions  with  trueks,  wagons  and  other  objeets. 

In  Walker  v.  Atlantic  Ave.  R.  Co.,  34  N.  Y.  St.  R.  118,  11  N.  Y.  Supp.  742, 
plaintiff  testified  that  he  was  sitting  in  the  front  seat  of  an  open  car,  when  the 
car  collided  with  a  horse,  and  the  horse  kicked  plaintiff  on  the  knee,  injuring 
him.  Plaintiff  further  testified  that  the  driver,  without  slackening  speed,  ran 
the  car  against  the  horse.  This  testimony  was  contradicted  by  the  driver  and 
conductor.  Other  passengers,  who  did  not  see  the  collision,  were  not  certain  as 
to  the  facts.  Held^  that  there  was  not  such  a  preponderance  of  testimony  in 
favor  of  defendant  as  to  authorize  a  dismissal  of  the  complaint. 

In  an  action  to  recover  damages  occasioned  by  defendant's  horse  car,  on 
which  plaintiff  was  a  passenger,  colliding  with  a  hook  and  ladder  iruck,  the 
evidence  showed  that  the  car  was  going  west  on  State  street,  and  the  truck 
south  on  FoQfth  street;  that  the  driver  of  the  car  did  not  look  north  when  he 
came  to  Fourth  street;  and  that  if  he  had  looked  he  could  have  seen  the  truck, 
and  have  tried  to  avoid  the  collision.  Held^  that  the  question  of  the  driver's 
negligence  was  properly  submitted  to  the  jury.  Heucke  v,  Milwaukee  City  R. 
Co..  6q  Wis.  401. 

In  Franklin  v.  Forty-second  St.,  etc.,  R.  Co.,  50  Hun,  605,  aff'd  121  N.  Y  673, 
mem.,  where  defendant's  horse  car  collided  with  a  furniture  van,  which  was 
crossing  its  track,  injuring  plaintiff,  a  passenger  on  defendant's  car,  it  was  held 
that  the  proof  of  negligence  on  the  part  of  defendant's  driver  in  not  slackening 
his  speed  so  as  to  permit  the  van  to  pass  over  the  track,  and  the  absence  of  con- 
tributory negligence  on  plaintiff's  part,  sufllced  to  uphold  the  verdict. 

In  Devlin  v.  Atlantic  City  R.  Co.,  32  N.  Y.  St.  R.  958,  10  N.  Y.  Supp.  848, 
which  was  an  action  to  recover  for  Injuries  to  plaint  iff,  occasioned  by  defend- 
ant's horse  car  (on  which  plaintiff  was  riding)  colliding  with  the  shaft  of  a 
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wagofi«  it  was  held  error  to  direct  a  nonsait,  where  it  was  shown  that  if  the 
driver  of  defendant's  car  had  stood  still  for  a  momeni,  so  as  to  allow  the  wagon 
to  pass,  the 'accident  would  not  have  occurred. 

Where  a  horse  car  was  making  a  sharp  turn  into  a  street,  and  the  driver  was 
stopping  for  passengers  so  that  his  attention  was  drawn  away  from  an  opposite 
street  down  which  a  runaway  herdic  was  coming,  it  was  held  in  Hamilton  v. 
West  End  St.  R'y  Co.,  39  N.  E.  Rep.  loio,  that  the  defendant  company  was  not 
liable  to  a  passenger  for  injuries  received  in  a  collision  occasioned  by  the  herdic 
running  into  the  rear  platform  of  the  horse  car. 

See  also  Fox  v.  Brooklyn  City  R.  Co.,  7  Misc.  (N.  Y.)  285;  Watkins  v.  Atlantic 
Ave.  R.  Co.,  20  Hun,  237;  Seidlinger  v,  Brooklyn  City  R.  Co.,  28  Hun,  503; 
afT*d  79  N.  Y.  642,  mem. ;  Spooner  v.  Brooklyn  City  R.  Co.,  54  N.  Y.  230;  Alex- 
ander V,  Rochester  City,  etc.,  R.  Co.,  128  N.  Y.  13;  Hill  v.  Ninth  Ave.  R.  Co.. 
109  N.  Y.  239:  Moylan  v.  Second  Ave.  R.  Co.,  128  N.  Y.  583;  Aiken  v.  Frank- 
ford,  etc.,  R.  Co.,  142  Pa.  St.  47;  Federal,  etc.,  R.  Co.  v,  Gibson,  96  Pa.  St.  83; 
Hurley  v.  New  York,  etc..  Brewing  Co.,  i  Am.  Neg.  Rep.  324;  West  Chicago 
St.  R.  Co.  V,  McNulty,  2  Am.  Neg.  Rep.  no;  Peterson  v.  West  Chicago  St.  R. 
Co.,  2  Am.  Neg.  Rep.  503;  Hassen  v,  Nassau  Electric  R.  Co.,  53  N.  Y.  Supp. 
1069. 

Struetures  dangerously  near  track. 

In  Dahlberg  v,  Minneapolis  R.  Co.,  32  Minn.  404,  it  was  held  that  a  street 
railway  company,  as  a  carrier  of  passengers,  was  bound  to  exercise  the  highest 
degree  of  care  and  was  liable  for  slight  neglect,  and  the  question  of  negligence 
in  the  management  of  the  car  on  approaching  an  obstacle  which  might  graze, 
or  come  into  such  close  proximity  to  the  car  as  to  be  dangerous,  would  be  for 
the  jury,  for,  independently  of  contributory  negligence  on  the  part  of  the  pas- 
senger, he  might,  by  a  jolt  of  the  car,  or  for  other  justifiable  reason,  temporarily 
expose  a  hand  or  limb  beyond  the  limits  of  the  car  and  be  injured. 

In  Catalanotto  v.  Coney  Island,  etc.,  R.  Co.,  27  N.  Y.  St.  Rep.  47,  7  N.  Y. 
Supp.  628,  plaintiff  was  injured  by  the  fall  of  a  pole  on  which  the  key  of  a  draw- 
bridge was  hung,  whilst  riding  in  defendant's  horse  car  over  the  bridge.  Plain- 
tiff alleged  that  the  fall  of  the  pole  and  key  was  caused  by  the  undue  rate  ot 
speed  at  which  the  horse  car  was  driven,  causing  the  bridge  to  violently  oscillate. 
The  evidence  as  to  this  was  conflicting,  but  the  driver  admitted  that  he  was 
bound  to  drive  slowly  over  the  bridge;  held^  that  the  verdict  of  the  jury  finding 
for  the  plaintiff  should  not  be  disturbed. 

In  Kreuzen  v.  Forty-seccnd  St.,  etc.,  R.  Co.,  38  N.  Y.  St.  Rep.  461,  13  N.  Y. 
Supp.  588,  the  driver  of  the  car  in  which  plaintiff  was  riding  jumped  off  the  car, 
and  the  conductor  ran  to  the  rear  of  the  car  shouting  he  was  not  going  to  be 
killed,  and  as  the  plaintiff  followed,  he  was  knocked  down  and  injured  through 
the  car  colliding  with  some  unknown  object,  held  that,  unexplained,  the  facts 
proved  a  clear  breach  of  duty  on  the  part  of  the  carrier,  aflSrmaiively  establish- 
ing negligence. 

In  Coleman  v.  Second  Ave.  R.  Co.,  114  N.  Y.  609,  plaintiff  was  injured  by 
striking  a  post  of  the  elevated  road  while  on  the  step  of  defendant's  car.  He 
testified  chat  the  seat  he  occupied  became  so  crowded  as  to  render  it  uncom- 
fortable, and  he  was  proceeding  to  the  forward  part  of  the  car  when  the  accident 
occurred.  Evidence  was  given  by  defendant  that  there  were  seats  near  plainiiflf 
which  he  could  have  taken.  Heldy  that  it  was  error  in  the  court  to  refuse  to 
charge,  as  requested  by  defendant,  that  if  plaintiff  left  his  seat  unnecessarily. 
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«nd  swang  himself  out  on  the  step,  without  asking  that  the  car  be  stopped,  and 
was  injured,  defendant  was  not  liable. 

It  was  held  in  North  Chicago  Street  R.  Co.  v,  Williams,  140  111.  275,  that 
where  a  street  railroad  company  places  its  tracks  so  near  an  obstruction,  which 
it  is  necessary  for  its  cars  to  pass,  that  its  passengers  in  getting  on  or  ofif  the 
cars,  and  while  upon  them  are  in  danger  of  being  injured  by  contact  with  such 
obstruction,  it  is  a  fair  question  for  the  jury,  whether  the  company  is  or  is  not 
guilty  of  negligence.  In  that  case  plaintiff,  while  on  the  side  platform  of  defend- 
■ant's  horse  car  on  which  he  had  just  stepped,  and  before  he  could  reach  a  seat 
was  injured  by  colliding  with  a  telegraph  pole. 

See  also  West  Chicago  St.  R.  Co.  v.  Marks,  82  111.  App.  185. 


SANDERS  V.  CHICAGO,  ROCK  ISLAND  AND 
PACIFIC  RAILWAY  COMPANY. 

Supreme  Courts  Oklahoma^  /^f^y  igoo. 


PASSENGER  RIDING  ON  STEPS  OF  CAR  —  FALLING  FROM  MOVING 
TRAIN— CONTRIBUTORY  NEGLIGENCE.  —  i.  One  is  not  justified  in 
riding  on  the  steps  of  a  passenger  car,  outside  of  the  vestibule  door,  even 
though  he  has  a  ticket  for  passage  on  that  particular  train,  and  is  unable  to 
secure  admission  to  the  coach;  and  if  one  voluntarily  assumes  such  risk, 
and  is  accidentally  thrown  from  the  train  while  it  is  running,  be  is  not 
entitled  to  damages  for  personal  injuries  received  thereby  (i). 

a.  A  demurrer  to  evidence  which  does  not  reasonably  support  the  allegations 
of  a  petition,  and  which  will  not  support  a  verdict,  should  be  sustained. 
(Syllabus  by  |he  Court.) 

Error  from  District  Court,  Kingfisher  County. 

Action  by  Spencer  £.  Sanders  against  the  Chicago,  Rock  Island 
-and  Pacific  Railway  Company.  From  judgment  for  defendant, 
plaintiff  brings  error.     Judgment  affirmed, 

D.  K.  Cunningham,  for  plaintiff  in  error. 

M.  A.  Low,  W.  F.  Evans,  C.  O.  Blake  and  E.  E.  Blake,  for 
tlefendant  in  error. 

BuRWELL,  J.  —  Spencer  E.  Sanders  commenced  this  action 
against  the  Chicago,  Rock  Island  and  Pacific  Railway  Company  to 
recover  the  sum  of  $20,000,  as  damages  alleged  to  have  been  sus- 
tained by  him  on  account  of  personal  injuries  caused  by  the  negli- 
gence of  the  defendant  while  plaintiff  was  a  passenger  on  one  of  its 
trains.     Issues  were  joined,  and  a  trial  had.     After  the  plaintiff 

I.  For  actions  arising^  out  of  similar  States,  from  the  earliest  period  to  1897. 
-accidents  to  the  case  at  bar,  see  vols.  Subsequent  actions  are  reported  in 
-3-10  Am.  Nbg.  Cas.,  where  the  same  vols.  1-8  Am.  Neg.  Rep.,  and  the  cur- 
are arranged  in  alphabetical  order  of  rent  numbers  of  that  series  of  Reports. 
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introduced  all  of  his  evidence  and  rested,  the  defendant  filed  a 
demurrer  to  the  evidence,  which  was  sustained  by  the  court,  and 
judgment  for  costs  entered  for  the  defendant.  The  plaintiff  saved 
his  exceptions  to  this  order,  as  well  as  to  an  order  denying  him  a 
new  trial,  and  brings  the  case  here  on  error. 

The  facts  in  this  case  are  brief.  The  plaintiff  on  the  morning  of 
the  injury  went  to  the  passenger  depot  of  the  defendant  in  King- 
fisher, and  purchased  from  the  agent  a  ticket  from  that  place  ta 
Dover,  which  is  located  a  few  miles  north  of  Kingfisher.  At  this 
time  the  north-bound  passenger  train  was  standing  by  the  depot, 
having  arrived  some  four  minutes  before,  and  other  passengers  had 
gotten  on  and  off  of  it.  A  lady  and  gentleman  entered  the  front 
end  of  the  chair  car  a  short  distance  ahead  of  the  plaintiff,  but  when 
the  plaintiff  reached  the  car  the  vestibule  door  was  closed  and 
locked.  He  stepped  onto  the  car  steps  and  shook  the  door,  but 
could  not  get  it  open.  He  then  walked  back  to  the  other  end  of 
the  chair  car  and  tried  to  open  the  vestibule  door  there,  but  could 
not.  According  to  his  statement,  he  stood  on  the  steps  until  the 
bell  rang  for  leaving,  and  then  shook  the  door  again.  By  this  time 
the  train  was  moving,  and  he  concluded  to  remain  on  the  steps, 
thinking  that  some  of  the  trainmen  would  discover  him  and  let  him 
in.  But  the  other  witnesses  say  that  after  trying  the  vestibule  door 
at  the  back  end  of  the  chair  car,  and  finding  himself  unable  to  effect 
an  entrance,  he  stepped  down  on  the  depot  platform  and  started 
toward  the  north  end  of  the  car,  and  that  at  this  time  the  bell  began 
ringing  and  the  train  started,  whereupon  he  stepped  back  onto  the 
steps  at  the  back  end  of  the  chair  car  and  rode  off.  This  difference, 
however,  we  deem  immaterial.  At  the  time  plaintiff  arrived  at  the 
train  all  of  the  passengers  had  gotten  on  and  off,  and  all  of  the 
trainmen  had  returned  to  the  train,  or  at  least  none  of  them  were 
on  the  depot  platform  or  in  sight.  The  ordinary  stop  of  this  train 
at  Kingfisher  was  five  minutes,  and  this  was  about  the  time  con- 
sumed that  morning.  Plaintiff  rode  on  the  car  steps  outside  of  the 
vestibule  door  until  the  train  reached  a  point  a  short  distance  north 
of  Dover.  Here,  without  any  force  by  or  knowledge  of  the  agents 
of  the  defendant,  he  accidentally  fell  off  of  the  train,  and  received 
the  injury  complained  of. 

Viewing  this  evidence  in  its  most  favorable  light,  the  plaintiff  is 
not  entitled  to  recover,  and  the  demurrer  was  properly  sustained. 
Many  authorities  are  cited  by  the  appellant  to  the  effect  that  railway 
companies  are  bound  to  provide  proper  accommodations  and  to  use 
all  reasonable  precautions  for  the  safety  of  their  passengers.  The 
correctness  of  these  decisions  is  not  questioned  in  this  opinion* 
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However,  the  defendant   company   had   used    these    precautions. 
Vestibule  doors  on  cars  are  for  the  purpose  of  preventing  passen- 
gers going  from  one  car  to  another  while  the  train  is  moving  from 
failing  off  the  train,  and  to  keep  out  smoke,  dust,  etc.     The  defend- 
ant knew,  or  at  least,  in  law,  it  is  presumed  that  he  knew,  that  it 
was  extremely  dangerous  for  him  to  ride  on  the  car  steps,  outside 
of  the  vestibule  door;  and  while  it  is  true  he  had  purchased  a  ticket, 
possibly  to  ride  on  that  train,  the  company  did  not  agree  that  he 
might  ride  on  the  car  steps.     His  ticket  gave  him  passage  in  the 
car,  and  not  on  the  steps  outside,  and  when  he  voluntarily  elected 
to  ride  on  the  steps  he  assumed  all  of  the  additional  risks  incident 
thereto.     Persons  have  become  familiar  with  the  extreme  danger  of 
riding  on  the  tops  of  cars  or  on  the  steps,  and  the  courts  have  laid 
down  the  rule  that  such  acts  constitute  negligence  per  se,     Secor 
V,  Railroad  Co.  (C.  C.)   lo  Fed.  Rep.  15  (i);  Scheiber  v.   Railway 
Co.  (Minn.)  63  N.  W.  Rep.  1034  (2);  4  Elliott,  R.  R.  sec.  1630,  and 
notes.     While  certain  duties  are  imposed  upon  railway  companies 
for  the  protection  and  safety  of  passengers,  persons  riding  on  pas- 
senger trains  are  required  to  use  at  least  reasonable  diligence  and 
care  for  their  own  safety.     If  the  plaintiff  was  denied  a  fair  oppor- 
tunity to  get  on  the  train  after  buying  his  ticket,  provided  he  bought 
it  in  time  to  take  passage  on  that  particular  train  under  the  rules  of 
the  company,  and  the  train  was  one  from  which  passengers  were 
permitted  to  alight  at  Dover,  and  he  suffered  any  damages  by  rea- 
son thereof,  he  could  have  maintained  his  action  for  the  same ;  but 
he  cannot  recover  damages  from  the  company  for  an  injury  which 
was  the  result  of  his  own  rash  act,  and  which  imperiled  his  life  from 
the  very  moment  the  train  reached  full  speed.     The  evidence  of  the 
plaintiff  and  his  witnesses  did  not  reasonably  support  the  allegations 
of  the  petition,  and  if  a  verdict  had  been  returned  for  the  plaintiff 
the  trial  court  would  have  been  compelled  to  set  it  aside.     There- 
fore the  demurrer  to  the  evidence  was  properly  sustained. 

For  the  reasons  herein  expressed,  the  judgment  of  the  court  below 
is  affirmed  at  the  costs  of  plaintiff  in  error.  All  of  the  justices  con- 
curring, except  McAtee,  J.,  who  presided  at  the  trial  below,  not 
sitting. 

I.  Secor  V,  Toledo,  P.  &  W.  R.  Co.  2.  Scheiber  v,  Chicago,  St.  P.  M.  ^ 
10  Fed.  Rep.  15,  is  reported  in  7  Am.  O.  R'y  Co,  (Minn.J,  63  N.  W.  Rep. 
Neg.  Gas.  547.  1034,  is  reported  in  4  Am.  Neg.  Cas^ 

265. 
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EMISON  V.  OWYHEE  DITCH  COMPANY. 

Supreme  Courts  Oregon^  August^  ipoo. 


CROPS  DAMAGED  BY  OVERFLOW  OF  WATER  —  CONTRIBUTORY  NEG- 
LIGENCE—  INSTRUCTION.  —  In  an  action  to  recover  damages  for  the 
loss  of  crops,  alleged  to  have  been  caused  by  defendant's  negligence  in  per- 
mitting water  from  its  ditch  to  overflow  plaintiff's  land,  it  was  error  to  charge 
that  plaintiff  could  not  recover  if  she  caused  or  contributed  to  the  damage 
by  her  own  carelessness  or  negligence  in  the  management  or  care  of  her 
property,  where  there  was  no  evidence  of  such  negligence  (i). 

Appeal  from  Circuit  Court,  Malheur  County. 

Action  by  Mary  N.  Emison  against  the  Owyhee  Ditch  Company. 
Prom  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Judgment 
reversed. 

This  is  an  action  to  recover  damages  for  the  loss  of  crops,  alleged 
to  have  been  caused  by  the  defendant's  negligence  in  permitting 
water  from  its  ditch  to  overflow  plaintiff's  lands.  It  is  alleged  in 
the  complaint  that  the  defendant  owns  and  operates  a  ditch  in  Mal- 
heur county,  Ore.,  and  is  engaged  in  furnishing  water  to  its  cus- 
tomers for  irrigation;  that  the  plaintiff  is  the  owner  in  fee  of  certain 
lands  in  said  county,  across  the  south  end  of  which  the  defendant 
maintains  and  operates  a  waste  way  from  its  main  ditch  to  conduct 
the  surplus  water  therefrom;  that  in  1897,  1898,  and  1899  the 
defendant  so  negligently  constructed,  maintained,  and  operated  said 
waste  way  that  the  water  escaped  therefrom  and  overflowed  plain- 
tiff's lands,  to  her  damage  in  the  sum  of  $1,075.  ^^^  answer,  hav- 
ing denied  the  material  allegations  of  the  complaint,  averred  **  that 
heretofore,  in  the  year  1896,  the  plaintiff,  the  K.  S.  D.  Fruit-Land 
Company,  the  Nevada  Ditch  Company,  and  this  defendant  entered 
into  a  joint  agreement,  contrs^ct,  and  undertaking  for  the  construc- 
tion of  a  waste  way  or  waste  ditch  from  the  Owyhee  ditch,  on  the 
section  line  between  Clark  and  the  K.  S.  D.  Fruit-Land  Company 
and  the  lands  of  the  plaintiff,  east  to  Snake  river  slough;  that  in 
pursuance  of  said  agreement,  contract,  and  undertaking,  the  said 
parties,  jointly  operating  together,  and  for  their  mutual  benefit  and 
advantage,  did  proceed  with  the  construction  of  said  waste  way  or 
i^aste  ditch  as  aforesaid,  and  did  so  build  and  construct  the  waste 

I.  For  other  actions  relating  to  dam-    i-^  Am.  Neg.  Rbp.,  and  the  current 
age  to  property  from  overflow  of  water    numbers  of  that  series  of  Reports. 
or  sewage,  from  1897  to  date,  see  vols. 
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way  or  waste  ditch  mentioned  and  referred  to  in  plaintiff's  com- 
plaint; that,  if  any  damage  has  been  occasioned*  to  any  of  the  lands 
or  crops  of  the  plaintiff,  it  has  so  been  caused,  not  by  the  acts^ 
negligence,  or  conduct  of  the  defendant,  but  by  either  the  Nevada 
Ditch  Company,  the  K.  S.  D.  Fruit-Land  Company,  by  the  plaintiff 
herself,  or  by  all  of  said  parties."  The  reply  having  put  in  issue 
the  allegations  of  new  matter  in  the  answer  a  trial  was  had  resulting 
in  a  judgment  for  the  defendant  and  plaintiff  appeals. 

William  H.  Packwood,  Jr.,  John  L.  Rand,  and  R.  G.  Wheeler, 
for  appellant. 

Lionel  R.  Webster  and  Wm.  Miller,  for  respondent. 

Moore,  J.  (after  stating  the  facts).  — An  exception  having  been 
taken  to  the  following  instruction,  it  is  contended  by  plaintiff's 
counsel  that  the  court  erred  in  giving  it,  to  wit:  **  There  is  one 
other  matter,  gentlemen  of  the  jury,  that  I  desire  to  call  your  atten- 
tion to;  and  that  is,  there  is  one  place  in  this  answer  where  the 
defeu  int  alleges  that,  if  any  damage  was  occasioned  to  the  lands 
of  plaintiff,  it  was  occasioned  by  the  surplus  water  used  by  the 
plaintiff  in  irrigating.  In  other  words,  that  is  in  the  nature  of  con- 
tributory negligence,  — that  the  plaintiff  herself  contributed  to  the 
damage.  And,  in  that  respect,  I  charge  you  that  if  the  plaintiff,  by 
carelessness  or  negligence  in  the  management  or  care  of  her  prop- 
erty, caused  or  contributed  to  her  own  damage,  if  she  suffered  any 
damage,  she  cannot  recover  any  such  damages  in  this  action,  and  I 
instruct  you  that  you  should  find  for  the  defendant;  that  is,  if  any 
damages  have  been  occasioned  by  her  (the  plaintiff)  contributing 
to  the  damage  herself.'*  The  testimony  produced  by  plaintiff  tends 
to  show  that  she  has,  near  the  southern  boundary  of  her  farm,  about 
fifteen  acres  of  low  land  which  in  1897,  1898,  and  1899  was  covered 
for  a  short  time  each  year  with  water  from  the  defendant's  waste 
way  to  a  depth  of  from  six  inches  to  two  feet,  destroying  the  crop 
thereon,  and  producing  the  injury  of  which  she  complains.  She 
irrigates  her  crops  by  flooding  the  higher  land  with  water,  which  is 
permitted  to  flow  down  upon  and  moisten  the  low  tract,  towards 
which  about  forty  acres  of  her  farm  gradually  slopes.  Prior  to  the 
construction  of  the  defendant's  waste  way  in  1897,  good  crops  of 
alfalfa  had  been  raised  on  this  low  land,  upon  a  small  part  of  which 
the  water  had  once  been  known  to  accumulate.  Plaintiff's  wit- 
nesses testified  that,  while  the  seepage  from  the  irrigation  of  the 
farm  moistened,  it  did  not  supply  too  much  water  to  the  low  land, 
and  that  there  was  no  surface  water  to  be  disposed  of.  Several 
witnesses  called  by  defendant  testified  that  they  had  irrigated  land 
in  the  vicinity  of  plaintiff's  farm,  and  that,  in  their  experience,  such 
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land  could  not  be  irrigated  without  producing  some  seepage  or  waste 
water;  and  one  witness,  speaking  of  his  own  farm,  said  he  was 
obliged  to  provide  a  means  for  the  waste  water  to  escape.  The 
defendant  called  one  Mulder  as  a  witness,  who  testified  that  he  was 
employed  in  1897  and  1898  to  irrigate  plaintiff's  land,  and  that  the 
seepage  water  accumulated  on  the  south  end  of  the  field,  until  it 
had  all  the  water  and  probably  more  than  was  necessary.  On  his 
direct  examination  he  was  asked,  "Was  there  some  trouble  about 
the  accumulation  of  water  on  that  low  place?  "  to  which  he  replied, 
*•  Not  to  my  knowledge."  On  cross-examination,  in  answer  to  the 
question,  *'Was  the  water  which  stayed  upon  that  bottom  there 
caused  by  water  you  used  in  irrigating  the  surrounding  land,  or  was 
it  caused  from  other  sources?  "  he  said,  "  I  don't  think  that  it  was, 
northat  I  caused  the  killing  of  the  alfalfa.*'  This  is  the  substance  of 
the  evidence  respecting  the  surface  water,  and  it  will  be  seen  that 
no  testimony  was  introduced  tending  to  show  that  the  plaintiff's 
method  of  irrigating  her  farm  caused  the  water  flowing  from  the 
higher  land  to  appear  on  the  surface  of  the  low  tract  during  1897, 
1898,  or  1899.  If  the  volume  of  surface  water  which  overflowed  the 
low  land  be  regarded  as  the  test  of  contributory  negligence,  the 
testimony  fails  to  show  that  the  plaintiff  was  responsible  for  any 
part  thereof.  The  rule  is  well  settled  that  when  the  court,  in  the 
absence  of  any  evidence  thereof,  instructs  the  jury  respecting  a 
matter  that  is  material  to  the  cause,  the  charge  is  necessarily  mis- 
leading and  erroneous.  Breon  v,  Henkle,  14  Ore.  494,  13  Pac.  Rep. 
289;  Glenn  v.  Savage,  14  Ore.  567,  13  Pac.  Rep.  442;  Woodward  v. 
Navigation  Co.,  18  Ore.  289,  22  Pac.  Rep.  1076;  Knahtla  v.  Railway 
Co.,  21  Ore.  136,  27  Pac.  Rep.  91;  Pearson  v.  Dryden,  28  Ore.  350, 
43  Pac.  Rep.  166.  The  instruction  complained  of  not  having  been  predi- 
cated upon  any  testimony,  the  court  erred  in  giving  it.  The  plaintiff 
had  the  undoubted  right  to  irrigate  her  farm  in  any  manner  that 
suited  her  fancy,  so  long  as  she  did  not  injure  others  in  the  enjoy- 
ment of  this  right,  and,  if  it  had  appeared  that  her  method  of  irri- 
gation caused  surface  water  to  accumulate  on  her  low  land,  such 
fact  would  not  justify  the  discharge  of  quantities  of  water  thereon 
to  augment  her  injury;  and,  notwithstanding  she  may  hare  beea 
injured  in  part  by  her  own  act,  the  defendant  would  be  liable,  at 
least  in  nominal  damages,  if  by  its  carelessness  the  overflow  of  her 
land  was  increased,  and  hence  the  instruction  was  improper,  even 
if  it  had  been  warranted  by  the  testimony.  In  Moakler  v.  Railway 
Co.,  18  Ore.  189,  22  Pac.  Rep.  948,  6  L.  R.  A.  656  (i),  this  court 

I.  Moakler  v,  Willamette  Valley  R'y  Co.,  18  Ore.  189,  is  reported  in  10  Am^ 
Neg.  Cas.  50. 
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adopted  from  4  Am.  and  Eng.  Eac.  Law,  17,  the  following  defini- 
tion: "  Contributory  negligence  is  a  want  of  ordinary  care  upon 
the  part  of  a  person  injured  by  the  actionable  negligence  of  another, 
combining  and  concurring  with  that  negligence,  and  contributing  to 
the  injury,  as  a  proximate  cause  thereof,  without  which  the  injury 
would  not  have  occurred."  The  plaintiff  did  not  open  the  gate  in 
defendant's  waste  way,  nor  break  its  ditch,  thereby  causing  the 
water  to  overflow  her  premises,  nor  could  she  have  prevented  the 
injury  by  the  exercise  of  ordinary  care;  and  hence  the  instruction 
was  erroneous  in  principle. 

It  is  insisted  by  plaintiff's  counsel  that  the  court  erred  in  overrul- 
ing their  motion  to  strike  out  the  allegation  in  the  answer  to  the 
effect  that,  if  any  damage  was  sustained  by  overflowing  said  land, 
it  was  occasioned  by  the  plaintiff  or  the  companies  designated,  on 
the  ground  that  the  averment  is  alternative  and  hypothetical.  The 
rule  is  general  that  such  a  form  of  stating  material  facts  in  a  plead- 
ing is  bad.  Heard,  Steph.  PI.  *387.  **  Such  a  pleading,"  says  the 
editor  of  the  Encyclopedia  of  Pleading  and  Practice  (volume  6,  p. 
269),  "  is  subject  to  a  motion  to  make  more  definite  and  certain 
under  the  Codes."  In  a  note  to  section  317  in  Bliss  on  Code  Plead- 
ing (3d  ed.),  the  author  says,  **  The  remedy  for  hypothetical  plead- 
ings is  by  motion  to  strike  out."  Whatever  the  mode  may  be  of 
correcting  the  vice  in  the  pleading  complained  of,  it  is  not  necessary 
to  consider;  for  the  action  of  the  court  in  overruling  the  motion, 
not  having  been  assigned  as  error  in  the  notice  of  appeal,  must  be 
treated  as  waived. 

It  follows  that  the  judgment  is  reversed,  and  a  new  trial  ordered. 


KANE  ET  AL.  V.  CITY  OF  PHILADELPHIA. 

Supreme  Courts  Pennsylvania^  J^fyf  igoo. 


PEDESTRIAN  FALLING  ON  SIDEWALK  WHICH  CAVED  IN  —  EXCAVA- 
TION  —  EVIDENCE  —  PRESUMPTION  OF  NEGLIGENCE.  —  In  an 
action  to  recover  damages  for  injuries  sustained  by  plaintiff  caused  by  a 
sidewalk  giving  way,  it  appeared  that  the  city  placed  a  water  meter  in  the 
sidewalk  of  a  public  street:  that  six  years  after  it  had  been  so  placed,  the 
plaintiff  was  walking  on  the  sidewalk  when  the  earth  around  the  meter 
gave  way  and  she  was  thrown  down  and  injured;  that  the  earth  had  settled 
or  been  washed  away,  leaving  an  excavation  four  feet  long,  two  feet  wide, 
and  three  feet  deep;  that  the  box  surrounding  the  meter  was  filled  with 
water  which  was  flowing  between  the  planks  into  the  excavation  which  con- 
tained bui  little  water;  that  plaintiff's  testimony  tended  to  show  ihat  the 
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water  came  from  a  leak  in  the  meter,  and  that  the  excavation  had  been 
caused  either  by  the  settling  of  the  earth  which  had  not  been  properly 
packed  after  the  box  was  constructed,  or  by  the  washing  away  of  earth 
when  the  escaping  water  found  an  outlet;  that  defendant's  theory  was  that 
the  excavation  had  been  caused  oy  an  unusual  rainstorm  shortly  before  the 
•  accident,  and  testimony  was  offered  to  show  that  the  meter  and  pipe  con- 
nections were  free  from  defects,  and  that  no  water  escaped  from  them. 
Held^  that  the  city  '^^s prima  facie  liable  under  the  facts  shown  by  plaintiff, 
and  the  question  of  negligence  was  for  the  jury  to  determine  (i). 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  for  injuries  by  James  H.  Kane  and  another  against  the 
city  of  Philadelphia.  From  a  judgment  in  favor  of  plaintiffs, 
defendant  appeals.     Judgment  affirmed, 

J.  W.  Catharine,  Assistant  City  Solicitor,  and  John  L.  Kinssy, 
City  Solicitor,  for  appellant. 

Francis  G.  Gallager,  for  appellees. 

Fell.  J.  —  The  only  assignment  to  be  considered  is  to  the  refusal 
of  the  court  to  direct  a  verdict  for  the  defendant.  In  1893  the  city 
caused  an  opening  to  be  made  in  the  sidewalk  of  a  public  street  for 
the  purpose  of  attaching  a  water  meter  to  the  service  pipe  of  an 
abutting  property.  The  opening  extended  from  the  curb  towards 
the  house  line,  and  was  six  feet  long,  four  feet  wide,  and  four  feet 
deep.  Its  sides  were  cased  with  planks,  and  it  was  covered  with 
an  iron  lid,  which  was  even  with  the  surface  of  the  brick  pavement. 
In  1898  the  plaintiff  was  walking  on  the  pavement,  when  the  earth 
at  the  side  of  the  planks  nearest  the  building  suddenly  gave  way 
under  her,  and  she  was  thrown  down  and  injured.  The  earth  under 
the  pavement  at  this  place  had  settled  or  been  washed  away,  leaving 

I.  For  other  actions  against  munici-  that  he  stepped  off  the  sidewalk  with- 

pal  corporations  for  damages  for   in-  out  looking,  it  being  held  that  he  was 

juries  to  pedestrians  caused  by  defec-  negligent,  and   verdict    should    have 

tive  sidewalks,  similar  to  the  accident  been    directed    for    defendant.      The 

in  the  case  at  bar,  see  vols.  1-8  Am.  court  distinguished  the  cases  of  Dundas 

Neg.  Rep.,  and  the  current  numbers  v.  City  of  Lansing,  75  Mich.  509,  42 

of  that  series  of  Reports.  N.  W.  Rep.  loii,  5  L.  R.  A.  143;  Argus 

Pedestrian  injured  by  falling  into  ex-  v.  Village  of  Sturgis,  86  Mich.  344,  48 

cavation  in  street — Contributory  negli-  N.  W.   Rep,   1085;  Brezee  v.   Powers, 

gence,  —  In  Cloneyv.  City  of  Kalama-  80  Mich.  172,  45  N.  W.  Rep.  130;  Finn 

zoo  C Michigan,  September,  1900 J,  83  N.  v.  City  of  Adrian,  93  Mich.  507,  53  N. 

W.  Rep.  618,  judgment  for  plaintiff  for  W.  Rep.  614;  Graves  v.  City  of  Batde 

$5,000  was  reversed,  where  it  appeared  Creek,  95   Mich.  266,   54  N.  W.  Rep. 

that  plaintiff  knew  that  a  street  was  757,  19  L.  R.  A.  641,  cited  by  plaintiff's 

being  torn   up   near  a  crossing,  that  counsel,  holding  that  the  circumstances 

there  was  sufficient  light  to  have  seen  in  each  of  those  cases  differed  from  the 

the  condition  of  the  street  as  he  ap-  one  at  bar. 
proached  the  crossing  at  night,  and 
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an  excavation  four  feet  long,  two  feet  wide,  and  three  feet  deep. 
The  box  surrounding  the  meter  was  filled  with  water,  which  was 
flowing  between  the  edges  of  the  planks  into  the  excavation,  which 
contained  but  little  water.  As  to  these  matters  there  was  no  dis- 
pute at  the  trial.  It  did  not  clearly  appear  where  the  water  in  the 
box  had  come  from,  but  the  plaintiff  presented  testimony  tending' 
to  show  that  it  came  from  a  leak  in  the  meter,  and  that  the  excava- 
tion had  been  caused  either  by  the  settling  of  earth  which  had  not 
been  properly  packed  after  the  box  was  constructed,  or  by  the 
washing  away  of  earth  when  the  water  which  escaped  from  the  box 
found  an  outlet.  The  theory  of  the  defendant  was  that  the  exca- 
vation had  been  caused  by  an  unusual  rainstorm  a  few  hours  before 
the  accident,  and  testimony  was  offered  by  it  to  show  that  the  meter 
and  pipe  connections  were  free  from  defects,  and  that  no  water 
escaped  from  them.  As  the  city  was /rm^/cxr/V  liable  under  the 
facts  as  they  appear  from  the  plaintiff*s  testimony,  an  issue  was 
raised  which  was  clearly  for  the  jury.  Where  a  presumption  of 
negligence  has  once  arisen,  either  as  matter  of  law,  as  in  the  case 
of  injury  to  a  passenger  in  charge  of  a  common  carrier,  or  from 
affirmative  evidence  of  acts  of  commission  or  omission,  it  remains 
until  overcome  by  countervailing  proof,  and  whether  it  is  overcome 
is  a  question  of  fact  for  the  jury.  Spear  z;.  Railroad  Co.,  119  Pa. 
St.  61,  12  Atl.  Rep.  824  (i);  McCafferty  z^.  Railroad  Co.,  193  Pa.  St. 
339,  6  Am.  Neg.  Rep.  693,  44  Atl.  Rep.  435. 
The  judgment  is  affirmed. 

LONZER  V.  LEHIGH  VALLEY  RAILROAD 

COMPANY. 

Supreme  Courts  Pennsylvania^  J^fy^  igoo. 


MASTER  AND  SERVANT  — ENGINEER  KILLED  BY  DERAILMENT  OF 
TRAIN  — CONTRIBUTORY  NEGLIGENCE.  —  Where  it  appeared  that 
plaintiff's  intestate,  an  engineer  in  defendant's  employ,  was  killed  by  the 
derailment  of  his  train  caused  by  a  subsidence  of  the  track,  and  that  if  he 
had  not  disregarded  an  order  of  the  railroad  company  to  its  engineers  to 
run  slow  —  which  the  evidence  showed  meant  eight  to  ten  miles  an  hour  — 
at  the  place  in  question,  the  accident  would  not  have  happened,  or  would 
not  have  had  any  serious  results,  the  contributory  negligence  of  the 
deceased  precluded  recovery  (2). 

I.  Spear  v.  Phila.  Wil.  &  Bait.  R.  R.  2.  For  actions  relating  to  Persons 
Co.,  119  Pa.  St.  61,  is  reporled  in  10  Injured  by  Derailment  of  Trains,  see 
Am.  Neg.  Cas.  105.  vols.  9  and  10  Am.  Nsg.  Gas.,  where 
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Appeal  from  Court  of  Common  Pleas,  Luzerne  County. 

Action  by  Catharine  E.  Lonzer  against  the  Lehigh  Valley  Rail* 
road  Company  for  the  death  of  plaintiff's  husband.  From  judgment 
for  plaintiff,  defendant  appeals.     Judgment  reversed. 

H.  W.  Palmer,  and  Wheaton,  Darling  &  Woodward,  for 
appellant. 

John  T.  Lenahan  and  John  R.  Sharpless,  for  appellee. 

Mitchell,  J.  —  The  plaintiff's  husband  was  engineer  of  a  train 
which  was  derailed  by  a  subsidence  of  the  track,  and  he  was  killed. 
The  defense  was  his  own  contributory  negligence.  It  appeared  by 
the  undisputed  evidence  that  the  track  was  laid  for  a  considerable 
distance  over  mine  workings,  from  which  the  coal  had  been  removed; 
that  from  time  to  time  prior  to  the  accident  there  had  been  cavings 
in  of  the  surface  along  the  railroad's  right  of  way;  that  the  road 
was  known  to  be  in  an  unsafe  condition,  from  this  tendency;  and 
that  the  accident  causing  deceased's  death  arose  from  this  cause. 
On  the  argument  several  points  were  made  by  appellant  in  regard 
to  deceased's  contributory  negligence,  but  we  do  not  find  it  neces- 
sary to  notice  any  but  one.  The  recognition  of  the  dangerous  con- 
dition of  the  track  was  such  that  the  company  had  begun  a  change 
of  location,  and,  pending  the  completion  of  the  work,  had  posted  a 
notice  on  the  bulletin  board  of  the  assistant  train  master's  office, 
for  nearly  three  weeks  before  the  accident,  that  ''  all  trains  will  run 
slow  between  Sugar  Loaf  switch  and  South  Sugar  Loaf,  account 
track  settling."  It  was  the  duty  of  deceased  to  examine  this  bulle- 
tin board  before  starting  and  at  the  end  of  each  run  (that  is,  six 
times  every  day  that  the  notice  was  up),  and  the  inference  is  irre- 
sistible that  he  must  have  seen  it.  But  beyond  this,  there  is  the 
positive  testimony  of  the  fireman  that  the  deceased  had  a  copy  of 
the  order,  which  he  showed  to  witness.  There  was  further  evidence 
that  "  running  '*  slow  meant  eight  to  ten  miles  an  hour,  and  that  at 
that  speed  the  accident  would  not  have  happened,  or,  at  most, 
would  not  have  had  any  serious  results.  It  is  true  that  an  effort 
was  made  by  plaintiff  to  show  that  the  notice  was  not  posted  until 
after  the  accident,  but  the  evidence  could  hardly  be  said  to  amount 
to  a  scintilla.  A  single  witness  (the  engineer  of  a  shifting  engine) 
was  called  to  this  point  in  rebuttal,  but  his  testimony  cannot  fairly 
be  said  to  go  further  than  that  he  did  not  see  the  notice  until  after 
the  accident. 

the  same  are  chronologically  grouped,  pear  in  vol.  lo.  Subseqaeni  actions  on 
from  the  earliest  period  to  1897,  and  the  same  topic,  to  date,  are  reported  in 
arranged  in  alphabetical  order  of  vols.  i-'S  Am.  Neg.  Rep.,  and  the  car- 
States.     The  Pennsylvania  cases  ap-  rent  numbers  of  that  series  of  Reports. 
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It  is  farther  said  that  the  testimony  as  to  the  posting  of  the  notice 
^ni  the  deceased*s  knowledge  of  it  was  by  witnesses  for  the  defense, 
and  their  credibility  was  for  the  jury.  Such  certainly  is  the  general 
rule.  The  jury  are  not  bound  to  believe  every  story  that  a  witness 
or  witnesses  are  willing  to  swear  to,  simply  because  no  other  witness 
contradicts  it.  If  its  inherent  improbability  or  irreconcilatbility 
with  facts  shown  or  admitted  is  such  that  it  does  not  command  their 
assent,  the  jury  may  disregard  it.  But  this  rule  is  founded  on  com- 
mon sense  and  knowledge  of  human  nature,  and  must  be  limited  by 
the  same  standards.  When  the  testimony  is  not  in  itself  improb- 
able, is  not  at  variance  with  any  proved  or  admitted  facts  or  with 
ordinary  experience,  and  comes  from  witnesses  whose  candor  there 
is  no  apparent  ground  for  doubting,  the  jury  is  not  at  liberty  to 
indulge  in  a  capricious  disbelief.  If  they  do  so,  it  is  the  duty  of 
the  court  to  set  the  verdict  aside.  Such  cases  are  exceptional,  but 
this  is  one  of  them.  The  fact  that  the  notice  was  there  for  three 
weeks  in  a  place  where  it  was  the  daily  duty  of  the  deceased  to  look 
was  not  denied,  except  inferentially  by  one  witness.  The  co- 
employees  of  the  deceased  saw  it,  and,  when  the  fireman  testified 
that  the  deceased  had  shown  him  a  copy  of  it,  he  merely  added 
positive  testimony  to  what  was  already  an  irresistible  inference  from 
facts  previously  proved.  The  verdict  should  have  been  set  aside 
as  in  direct  disregard  of  the  evidence,  and  where  that  is  the  case 
the  court  may  refuse  to  submit  it  at  all,  and  direct  a  verdict  accord- 
ingly.    Holland  v,  Kindregan,  155  Pa.  St.  156,  25  Atl.  Rep.  1077. 

On  a  review  of  the  whole  evidence,  the  facts  are  practically  undis- 
puted, and  from  them  it  clearly  appears  that  Lonzer's  death  was 
the  direct  and  proximate  result  of  his  voluntary  disregard  of  an 
order  of  the  appellant  made  specially  to  avoid  the  very  danger  from 
which  the  accident  resulted.  Under  such  circumstances,  there 
could  be  no  recovery  by  him,  or  by  anybody  claiming  through  him. 

Judgment  reversed. 

KASEMAN  V.  BOROUGH  OF  SUNBURY. 

Supreme  Courts  Pennsylvania^  J^fyy  ipoo. 


RAILROAD  EMBANKMENT— HIGHWAY— PEDESTRIAN  INJURED  — 
LIABILITY.  —  In  an  action  against  a  municipal  corporation  to  recover 
damages  for  the  death  of  plaintiff's  husband,  caused  by  injuries  sustained 
by  falling  into  an  opening  in  an  embankment  along  a  street  on  which  a 
railroad  was  constructed,  it  was  held  that  the  fact  that  people  were  accus- 
tomed to  use  the  embankment  for  a  footpath  did  not  constitute  it  a  public 
Vol.  VIII  — 22 
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highway  which  defendant  was  required  to  maintain  in  a  safe  condition,  and 
the  fact  that  notices  were  posted  notifying  persons  using  the  embankment 
that  they  would  be  regarded  as  trespassers  negatived  the  presumption  that 
such  use  was  permissive. 

PEDESTRIAN  FALLING  INTO  OPENING  IN  RAILROAD  EMBANKMENT 
—  CONTRIBUTORY  NEGLIGENCE,  —  In  such  case,  where  plaintiff's, 
husband,  who  was  a  stranger  in  the  locality,  ran  along  the  railroad  ties, 
after  passing  along  the  embankment,  on  a  dark  night  without  a  light,  and 
fell  into  the  opening  which  resulted  in  fatal  injuries  to  him,  his  failure  to 
exercise  reasonable  care  would  have  prevented  recovery  even  if  he  had  been 
rightfully  on  the  embankment. 

Appeal  from  Court  of  Common  Pleas,  Northumberland  County. 

Action  by  Hannah  £.  Kaseman  against  the  Borough  of  Sunbury. 

From  judgment  for  defendant,  plaintiff  appeals.     Judgment  affirmed. 

S.  B.  BoYER  and  C.  M.  Clement,  for  appellant. 

J.  F.  ScHAFFER  and  Walter  Shipman,  for  appellee. 

Mestrezat,  }.  —  This  was  an  action  of  trespass  brought  by  the 
plaintiff  to  recover  damages  for  the  death  of  her  husband,  caused 
by  injuries  sustained  by  falling  into  an  opening  in  the  embankment 
at  the  intersection  of  Penn  street  and  Center  alley,  in  Sunbury. 
The  following  facts  were  conceded  or  established  by  admittedly 
competent  testimony:  James  Kaseman,  the  plaintiff's  husband,  and 
D.  W.  Shipman,  Esq.,  residents  of  Shamokin,  went  to  Sunbury  on 
June  21,  1898.  They  attended  a  social  gathering  that  day  near 
Sunbury,  and  were  together  until  the  accident  occurred  which 
resulted  in  the  death  of  Kaseman.  They  spent  the  evening  at  the 
rooms  of  the  association  of  the  Elks,  which  are  located  on  the  north 
side  of  Market  street,  between  Third  and  Fourth  streets,  in  Sunbury. 
About  12.30  A.  M.  of  the  morning  of  June  22,  1898,  they  left  these 
rooms  and  started  for  the  passenger  depot  of  the  Philadelphia  and 
Reading  Railroad,  with  the  intention  of  taking  a  train  at  12.52  a.  m. 
for  their  home,  at  Shamokin.  The  night  was  dark.  This  station  is 
located  at  the  corner  of  Second  and  Penn  streets,  about  five  squares, 
in  a  southwesterly  direction,  from  the  Elks'  rooms.  Market,  Chest- 
nut, Penn,  and  Church  streets  extend  east  and  west,  and  intersect, 
at  right  angles,  Second,  Third,  and  Fourth  streets,  and  another 
small  street  between  Second  and  Third  streets,  known  as  "  Center 
Alley."  The  plaintiff's  husband  and  Mr.  Shipman  on  leaving  the 
Elks'  rooms  started  west  on  Market  street,  but  when  they  reached 
Third  street  they  found  a  freight  train  moving  north  on  the  track 
of  the  Pennsylvania  Railroad,  which  extends  along  Third  street. 
Seeing  they  could  not  cross  Third  street  without  going  over  the 
overhead  crossing,  they  turned  south  on  Third  street,  intending  to 
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go  to  Chestnut  street,  and  thence  along  it  and  Second  street  to  the 
depot.  When  ihey  arrived  at  Chestnut  street,  however,  they  found 
their  passage  west  on  it  obstructed  by  the  same  train,  and  they  con- 
tinued along  Third  street  till  they  came  to  Penn  street.  The  two 
tracks  of  the  Philadelphia  and  Reading  Railroad  are  laid  on  Penn 
street  at  an  elevation  of  eight  or  ten  feet  above  the  surface.  These 
tracks  were  first  laid  in  1883  or  1884  upon  trestlework  erected  in  the 
bed  of  the  street,  but  subsequently  a  fill  was  made,  except  where 
the  railroad  crosses  Center  alley,  and  thus  was  constructed  the 
embankment  on  which  the  tracks  now  rest.  From  Third  street  to 
Center  alley  there  is  a  roadway  on  the  north  side  of  the  embank- 
ment, but  it  does  not  extend  from  Center  alley  to  the  railroad  sta- 
tion at  Second  street.  Pedestrians  desiring  to  go  between  Third 
street  and  Second  street  have  been  accustomed  to  enter  upon  the 
embankment  and  pass  along  it,  crossing  Center  alley  on  the  trestling 
upon  which  the  railroad  tracks  are  laid.  The  trestlework  was  of 
sufficient  height  to  permit  traveling  underneath  it.  Planks  are  laid 
on  it  longitudinally  with  the  tracks  at  Center  alley,  but  the  trestling 
only  extends  the  width  of  the  tracks,  with  no  footwalk  or  guard  rail 
at  either  side  of  it.  On  the  night  of  the  accident,  when  the  deceased 
and  his  companion  were  at  Chestnut  or  at  Penn  street,  en  route  to 
the  depot,  they  heard  the  train  whistle  for  the  station.  From 
Chestnut  street  they  went  south  on  Third  street,  between  cars 
standing  on  the  Pennsylvania  tracks,  to  Penn  street.  Here,  on  the 
west  side  of  Third  street,  they,  without  looking  for  a  sidewalk  on 
either  side  of  Penn  street,  went  upon  the  embankment,  and  on  the 
Reading  track,  or  along  the  edge  of  it,  and  started  immediately 
westward  along  the  tracks  for  the  depot.  They  ran,  **  not  at  full 
speed,"  but  **  at  a  pretty  good  pace,'*  in  order  to  make  the  Reading 
train;  Shipman  passing  between  the  two  tracks,  and  the  deceased 
running  on  the  outer  ends  of  the  ties  of  the  northern  track.  Kase- 
man  struck  his  foot  against  the  switch  rod  which  is  a  short  distance 
cast  of  Center  alley,  but  recovered  himself  and  continued  to  run 
until  he  stumbled  and  fell  at  or  near  the  trestlework  supporting  the 
railroad  bridge  over  Center  alley,  and  received  the  injuries  from 
which  he  died.  There  are  dwelling  houses  located  on  both  sides  of 
Penn  street  between  Third  street  and  Center  alley.  At  the  inter- 
section of  Penn  street  with  Second  and  Third  streets  there  were 
notices  warning  the  public  against  trespassing  on  the  railroad. 
These  notices  were  in  large  letters,  and  were  posted  on  the  embank- 
ment. From  the  plan  of  the  locus  in  quo  printed  in  the  appellant's 
paper  book,  it  appears  there  are  two  routes  from  the  Elks* 
rooms  on  Market  street  to  the  Reading  depot,  equally  as  direct  as 
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that  taken  by  Kaseman  and  his  companion  on  the  night  of  the  accU 
dent.  By  the  one  you  go  west  two  squares  on  Market  street,  cross- 
ing the  Pennsylvania  tracks  on  Third  street  by  an  overhead  crossing, 
to  Second  street,  and  thence  south  on  Second  street  two  squares  to 
the  depot.  By  the  other  you  go  west  one  square  on  Market  to 
Third  street,  south  on  Third  street  one  square  to  Chestnut,  west 
on  Chestnut  street  one  square  to  Second  street,  and  thence  south  on 
Second  street  one  square  to  the  depot.  The  plaintiff  having  closed 
her  testimony,  the  court,  on  motion,  of  defendant's  counsel,  entered 
a  nonsuit,  which  it  subsequently  refused  to  take  off.  In  this  we 
think  there  was  no  error. 

The  statement  is  not  printed,  but  the  learned  counsel  for  the 
plaintiff  states  her  contention  in  their  printed  brief  as  follows: 
*'  That,  in  effect,  this  embankment,  as  constructed,  was  a  substituted 
highway,  ten  feet  in  width  from  the  outer  or  northern  rail;  that  the 
permissive  use  of  it  by  all  persons  passing  east  and  west  along  Penn 
stre.t  made  the  defendant  responsible  for  its  proper  maintenance; 
and  that  the  construction  of  the  way  over  Center  alley  without 
proper  footwalks  on  either  side  of  the  tracks,  and  guard  rails,  was 
a  dereliction  of  duty  for  which  the  borough  was  answerable  in  dam- 
ages." The  appellant  is  clearly  in  error  in  assuming  that  the 
embankment,  or  any  part  of  it,  was  a  highway  on  which  the  deceased 
had  the  right  to  enter  and  walk  on  the  night  of  the  accident.  It 
may  be  conceded  (for  it  abundantly  appears  by  the  testimony)  that 
people  were  accustomed  to  use  the  embankment  for  a  footpath 
between  Second  and  Third  streets.  This,  however,  of  itself,  did 
not  constitute  it  a  public  highway  which  the  defendant  was  required 
to  maintain  in  a  safe  condition.  Nor  did  it,  under  the  circum- 
stances, show  an  acquiescence  by  the  railroad  company  or  the 
borough  in  its  use  as  such.  It  must  be  assumed  that  the  embank- 
ment was  constructed  to  take  the  place  of  the  trestle.work  on  which 
the  railroad  tracks  were  laid  in  1883,  and  which  continued  to  sup- 
port the  tracks  until  it  was  replaced  by  the  embankment.  Such 
being  the  case,  we  cannot  presume  that  the  railroad  company  or  the 
defendant  intended  that  any  part  of  it  should  be  used  by  the  public. 
As  we  have  said,  the  use  of  it  by  the  people  in  the  manner  shown 
by  the  testimony  did  not  establish  that  fact.  Their  path  was  not 
across  the  embankment,  but  along  it.  The  necessary  appliances  of 
the  railroad,  in  addition  to  the  tracks,  occupied  the  ground  claimed 
to  be  permissively  appropriated  by  the  public  for  a  pathway.  This 
clearly  negatives  the  presumption  that  the  use  of  it  was  permissive. 
It  will  not  be  presumed  that  the  company  intended  that  a  part  of 
its  right  of  way  in  actual  use  in  the  operation  of  its  road  should  be 
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appropriated  longitudinally  by  pedestrians  as  a  public  thoroughfare. 
It  also  appears  from  the  testimony  that  at  the  bridge  over  Center 
alley  there  were  no  sidewalks  or  footways  on  which  persons  using 
the  embankment  could  cross  that  alley,  and  that  such  persons  were 
necessarily  compelled  to  use  the  railroad  tracks  to  cross  it.  It  has 
not  been,  and  will  not  be,  contended  that  the  public  had  a  right  to 
make  a  footway  out  of  the  railroad  bridge,  nor  that  the  company 
intended  that  it  should.  The  absence  of  a  footway  crossing  the 
alley  was  therefore  notice  to  all  persons  using  the  embankment  that 
they  were  not  expected  or  permitted  to  use  it  in  passing  between 
Second  and  Third  streets.  They  were  thus  notified  that  they  were 
trespassers,  and  subject  to  the  risks  incident  thereto.  That  the 
railroad  company  did  not  consent  to  the  use  of  the  embankment  by 
the  public  as  a  highway  is  established,  not  only  by  the  fact  that  it 
was  necessary  to  use  it  for  railroad  purposes,  but  also  by  the  further 
fact  that  it  had  warned  the  public  not  to  use  it.  The  evidence 
shows  that  notices  were  posted  by  the  company  along  the  right  of 
way  notifying  persons  using  the  embankment  that  they  would  be 
regarded  as  trespassers.  These  notices,  as  shown  by  the  plaintiff's 
witnesses,  were  posted  on  the  embankment  at  the  intersection  of 
both  Second  and  Third  streets,  —  the  points  at  which  the  public 
was  most  likely  to  enter  upon  the  right  of  way.  In  no  other  way 
could  the  company  more  emphatically  have  expressed  its  dissent 
from  the  use  of  its  property  by  the  public.  We  do  not  understand 
that  the  company  was  required  to  maintain  a  police  force  there  to 
prevent  pedestrians  from  trespassing  on  its  premises,  or  to  relieve 
it  or  the  borough  from  liability  for  the  reckless  act  of  the  deceased 
in  running  along  the  embankment  on  a  dark  night,  and  falling  into 
an  open  space  within  its  right  of  way.  Unless  such  an  anomalous 
proposition  can  be  maintained,  the  deceased  was  a  trespasser  when 
he  went  upon  the  embankment  and  ran  thereon  towards  the  Reading 
depot,  and  he  assumed  the  risks  incident  to  his  wrongful  act. 
Whether  Kaseman  saw  the  trespass  notice  or  not  is  immaterial. 
From  the  rapidity  with  which  he  and  his  companion  passed  upon 
and  along  the  embankment,  and  the  little  care  they  gave  to*the 
dangerous  route  they  were  traveling,  it  may  be  assumed  he  did  not 
see  the  notice.  But,  as  he  was  a  stranger  in  Sunbury,  he  could  not 
have  known  that  the  public  was  accustomed  to  use  the  embankment 
as  a  public  highway,  if  it  was  so  used,  as  alleged  by  the  plaintiff; 
and  hence  it  was  his  duty  to  have  assumed  that  he  had  no  right  to 
use  it  as  su^h,  that  it  was  a  place  of  danger,  and  that  he  must  avoid  it. 
It  is  claimed  and  argued  most  strenuously  by  the  learned  counsel 
for  the  plaintiff  that  the  deceased  at  the  time  he  received  his  injuries 
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was  on  that  part  of  the  embankment^  "  ten  feet  in  width  from  the 
outer  or  northern  rail,"  that  was  used  by  the  public  as  a  footpath, 
and  not  on  the  part  in  actual  use  by  the  railroad  company.  The 
evidence,  as  we  have  shown  above,  does  not  sustain  the  contention. 
The  uncontradicted  testimony  shows  that  as  Kaseman  proceeded 
along  the  embankment  he  stumbled  over  the  switch  rod,  and  con- 
tinued to  run  on  the  ends  of  the  ties  until  he  fell  into  the  open  space 
within  the  line  of  the  embankment.  It  therefore  does  not  lie  with 
him  or  the  plaintiff  to  allege  that  he  was  not  upon  a  part  of  the 
embankment  in  actual  use  by  the  company  in  the  operation  of  its 
road  when  he  received  his  fatal  injuries. 

To  support  the  position  that  the  embankment,  or  the  part  of  it 
north  of  the  railroad  tracks,  was  a  permissive  highway,  along  which 
the  deceased  had  the  right  to  pass  to  the  depot,  the  plaintiff  cites 
and  relies  on  Railroad  Co.  v.  Troutman  (Pa.),  ii  W.  N.  C.  453; 
Railroad  Co.  v,  Lewis,  79  Pa.  St.  zz\  and  Taylor  «;.  Canal  Co.,  113 
Pa.  St.  162,  8  Atl.  Rep.  43.  But  these  cases  are  clearly  distin- 
guishable from  the  case  in  hand.  Kaseman  at  the  time  he  received 
his  injuries  was  not  attempting  to  cross  the  right  of  way  of  a  rail- 
road company  by  a  well-known  path  constantly  used  by  the  public, 
as  was  the  case  in  Railroad  Co.  v.  Troutman  and  in  Taylor  v.  Canal 
Co.,  but  he  was  using  the  tracks  of  the  railroad  company  for  pass- 
ing longitudinally  from  Third  to  Second  street.  In  other  words,  he 
was  using  the  railroad  bed  between  those  streets  as  a  public  high- 
way, as  appellant  claims  a  part  of  the  embankment  to  be.  Railroad 
Co.  V.  Troutman  holds  that  a  person  crossing  a  railroad  track  by  a 
common  and  well-known  footpath,  used  by  the  public  for  many 
years  without  let-  or  hindrance  on  the  part  of  the  company  or  its 
employees,  cannot  be  regarded  as  a  trespasser;  and  in  Taylor  v. 
Canal  Co.  it  is  held  that,  when  it  is  shown  that  the  footpath  across 
the  railroad  track  has  been  habitually  used  by  the  public  for  many 
years  without  objection,  it  is  a  question  of  fact  for  the  jury  to 
determine  whether  the  railroad  company  has  not  acquiesced  in  such 
use.  The  question  in  Railroad  Co.  v.  Lewis  was,  as  said  by  Chief 
Justice  Agnew,  delivering  the  opinion  of  the  court,  **  whether  a 
railroad  company  may  enter  into  the  outskirts  of  a  populous  city  at 
a  high  and  dangerous  rate  of  speed,*  even  though  it  be  upon  its  own 
track,  where  the  people  have  no  right  to  be."  These  cases,  there- 
fore, are  not  authority  for  the  position  that  a  person  using  the 
tracks  of  a  railroad  company  under  the  circumstances  of  this  case 
is  not  a  trespasser,  or  that  the  question  is  for  the  jury. 

We  think,  however,  that  the  case  at  bar  is  more  nearly  allied  to 
the  class  of  cases  represented  by  Moore  v.  Railroad  Co.,  99  Pa.  St. 
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3oiy  and  Railroad  Co.  v.  Cadow,  120  Pa.  St.  559,  14  Atl.  Rep.  450. 
In  the  last  case  it  is  held  that  when  it  was  uncontroverted  that  the 
plaintiff,  a  cripple  with  a  stiff  leg,  left  a  safe  path  along  the  sidewalk 
of  a  street,  to  pass  hastily,  in  the  night  time  and  without  a  light, 
diagonally  over  a  railroad  crossing,  the  condition  of  which  he  did 
not  know,  and  stumbled  among  the  rails  and  plankings,  fell,  and 
was  injured,  it  was  error  to  refuse  binding  instructions  that  the 
verdict  should  be  for  the  defendant;  In  Moore  v.  Railroad  Co., 
the  present  Chief  Justice,  delivering  the  opinion  of  the  court,  says: 
"  It  was  affirmatively  established,  and  entirely  undisputed,  that  the 
deceased  was  walking  on  and  along  the  track  at  the  time  of  the 
accident.  He  was  not  on  the  track  at  a  public  crossing,  nor  was 
he  in  the  act  of  crossing.  It  is  true  that  the  railroad  track  at  this 
place  was  laid  upon  the  bed  of  a  public  street,  and  the  right  to  use 
it  was  not  limited  to  the  highway  or  street  crossings.  But  the  boy 
was  walking  along  the  track,  and  not  across  it,  when  he  was  struck. 
This  he  clearly  had  no  right  to  do."  In  the  same  opinion  the  Chief 
Justice  further  says:  *'  We  have  so  frequently  held  that  in  such 
circumstances  [a  boy  of  ten  years  trespassing  on  a  railroad  track] 
there  can  be  no  recovery,  that  it  is  unnecessary  to  quote  the  authori- 
ties. *  *  *  They  [railroad  companies]  are  not  subject  to  an 
obligation  to  take  precautions  against  any  class  of  persons  who  may 
walk  on  or  along  their  tracks.*'  In  Railroad  Co.  v,  Hummell,  44 
Pa.  St.  379,  Mr.  Justice  Strong,  delivering  the  opinion  of  the  court, 
says,  inter  alia:  **  But  if  the  use  of  a  railroad  is  exclusively  for  its 
owners  or  those  acting  under  them,  if  others  have  no  right  to  be 
upon  it,  if  they  are  wrongdoers  whenever  they  intrude,  the  parties 
lawfully  using  it  are  under  no  obligations  to  take  precautions  against 
possible  injuries  to  intruders  upon  it."  These  authorities  are 
applicable  to  the  case  in  hand.  Whether  the  deceased  met  his  death 
by  a  passing  train  or  by  falling  into  an  opening  in  the  company's 
right  of  way  is  immaterial,  so  far  as  his  right  to  protection  from  the 
railroad  company  or  defendant  borough  is  concerned.  The  railroad 
company  was  at  the  time  of  the  accident  in  possession  of  and  using 
the  part  of  the  embankment  on  which  the  deceased  was  injured. 
It  therefore  had,  as  against  him  and  other  intruders,  the  exclusive 
use  of  it,  and  when  the  deceased  entered  upon  it  he  became  a  tres- 
passer. ■  The  company  owned  no  duty  to  Kaseman  to  span  the  alley 
with  a  footwalk,  or  to  guard  it  by  the  erection  of  barriers  to  prevent 
him  from  falling  into  it.  No  such  precautions  could  be  exacted  of 
it  for  his  safety.  The  deceased  was  clearly  guilty  of  negligence  in 
the  manner  in  which  he  passed  along  the  embankment  after  he  had 
•entered  upon  it.     Had  he  exercised  reasonable  care  as  he  passed 
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along  it,  he  would  not  have  fallen  into  the  opening  at  the  alley.  It 
was  a  dark  night,  and  he  was  without  a  light.  He  was  a  stranger 
to  the  community,  and  not  familiar  with  the  railroad  bed.  Not- 
withstanding these  facts,  he  made  no  effort  to  pursue  his  way  care- 
fully, but  ran  at  a  good  speed  along  the  ends  of  the  railroad  ties 
*' to  the  very  time  he  pitched  over"  into  the  opening  at  Center 
alley.  If,  therefore,  he  had  been  rightfully  on  the  embankment, 
siich  conduct  would  have  convicted  him  of  negligence,  and  prevented 
a  recovery  for  the  injuries  he  received.  There  was  no  necessity 
for  Kaseman  and  his  companion  taking  the  route  they  did  take  in 
order  to  go  from  the  Elks'  rooms  to  the  depot.  The  way  they  at 
first  evidently  intended  to  go,  and  should  have  gone,  was  west  on 
Market  to  Second  street,  and  then  to  the  station.  The  overhead 
crossing  would  have  enabled  them  to  pass  over  the  Pennsylvania 
tracks  on  Third  street  in  safety,  and  to  have  reached  their  destina- 
tion without  incurring  the  risk  of  passing  along  the  railroad  tracks 
on  Third  and  Penh  streets  of  a  dark  night.  After  they  reached  the 
embankment  at  Penn  street,  they  exercised  no  greater  care  for  their 
safety.  Instead  of  gomg  upon  the  embankment,  they  could  and 
should  have  gone  along  the  roadway  on  the  part  of  Penn  street  on 
the  north  side  of  the  embankment  not  occupied  by  the  railroad,  to 
Center  alley,  and  there  deflected  their  course  so  as  to  reach  the 
station.  This  simple  precaution  would  have  prevented  the  accident 
that  occurred,  and  saved  a  human  life. 

It  is  clear,  under  the  facts  disclosed  on  the  trial,  that  the  conten- 
tion of  the  plaintiff  "  that,  in  effect,  thi^  embankment,  as  con- 
structed, was  a  substituted  highway,**  and  *'  the  permissive  use  of 
it  by  all  persons  passing  east  and  west  along  Penn  street  made  the 
defendant  responsible  for  its  proper  maintenance,**  cannot  be  sus- 
tained. The  deceased  in  traveling  along  the  embankment  was  a 
trespasser  on  the  right  of  way  of  the  railroad  company,  to  whom 
neither  the  company  nor  the  defendant  borough  owed  the  duty  of 
protection  from  danger  at  the  opening  at  Center  alley.  He  had  no 
right  to  enter  upon  the  embankment,  and  was  guilty  of  negligence 
in  the  manner  in  which  he  traveled  upon  it.  His  own  conduct  would 
prevent  a  recovery  in  this  action. 

The  admission  in  evidence  of  the  borough  ordinance,  the  rejec- 
tion of  which  is  the  subject  of  the  first  assignment,  would  not  have 
supported  the  contention  of  the  plaintiff  that  the  embankment  was 
a  substituted  highway,  or  that  it  was  used  by  the  public  by  permis- 
sion of  the  railroad  company.  Hence  it  was  properly  excluded. 
Without  the  testimony  elicited  by  the  defendant  on  cross-examina- 
tion, the  admission  of  which  is  complained  of  in  the  fourth,  fifth. 
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and  sixth  assignments,  sufficient  facts  were  developed  on  the  trial 
of  the  cause  to  prevent  a  recovery  by  the  plaintiff. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 

ELSTON  V.  DELAWARE,  LACKAWANNA  AND 
WESTERN  RAILROAD  COMPANY. 

Supreme  Courts  Pennsylvania^  /^fyy  1900. 


KILLED  WHILE  DRIVING  ACROSS  RAILROAD  TRACK— CONTRIBU- 
TORY  NEGLIGENCE  FOR  JURY.—  In  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate  who  was  killed  by  one  of  defendant's  trains 
at  a  railroad  crossinfc,  it  appeared  that  the  intestate  was  driving  on  a  public 
highway  at  a  point  where  it  was  crossed  by  six  tracks  of  defendant's  road; 
that  on  tracks  i,  2  and  3  trains  were  standing  on  both  sides  of  the  crossing, 
leaving  an  opening  barely  wide  enough  to  admit  passage  of  a  wagon;  that 
a  train  was  going  south  on  track  5;  that  plaintiff's  intestate  stopped  on  a 
bridge  twenty-five  feet  from  track  i  and  ninety  feet  from  track  6;  that  he 
waited  for  the  train  on  track  5  to  pass,  and  after  it  had  passed  looked  north 
and  sodth  for  the  approach  of  a  train  and  drove  between  the  standing  cars 
when  his  horses  were  struck  by  a  train  going  south  on  track  6,  and  he  was 
killed:  that  he  stopped  at  the  usual  place  to  look  for  trains;  that  being 
seated  in  his  wagon,  he  was  not  in  a  position  to  see  the  train  until  his 
horses  were  close  to  or  on  track  6;  that  the  train  was  running  rapidly  on  a 
down  grade  without  giving  any  signal  of  its  approach.  Held^  that  the  ques- 
tion of  contributory  negligence  was  properly  for  the  jury,  and  judgment 
for  plaintiff  was  affirmed  (i). 

I.  For  other  actions  relating  to  Acci-  driven  across  bridge,  the  engine  mov- 

dents  at  Railroad  Crossings  from  1897  ing  at  a  slow  rate,  and  in  trying  to  es- 

to  date,  see  vols.  1-8  Am.  Nbg.  Rep.,  cape  the  wagon  was  struck  by   the 

and  the  current  numbers  of  that  series  engine  and  plaintiff  was  thrown  out 

of  Reports.  and  injured.     Plaintiff  saw  the  engine 

See  also  note  on  Accidents  at  Raii^  about  300  feet  from  the  approach  to 

ROAD  Crossings,  etc.,  in  7  Am.  Nbg.  the  bridge. 
Rep.  30^316.  In  Knopf    v,    Philadelphia,    Wil- 

Accidents  at  railroad  crossings — Coi-  mington  &  Baltimore  R.  R.  Co. 
lisioHs  between  trains  and  vehicles,  —  In  (Delaware^  Mareh^  ^900 J y  46  Atl.  Rep. 
Allen  v,  Florence  &  Cripple  Creek  747,  where  plaintiff  was  injured  at  a 
R.  R.  Co.  (Colo,  App.^  June^  igooj,  61  railroad  crossing,  there  was  a  verdict 
Pac.  Rep.  491,  judgment  of  nonsuit  for  plaintiff  for  ^,500  for  injuries  to 
was  reversed,  the  question  of  plaintiff's  himself  and  wagon.  The  train  which 
contributory  negligence  in  .attempting  struck  the  plaintiff  appears  to  have 
to  cross  track  being  for  jury  to  deter-  been  running  at  a  rate  of  speed  in  ex- 
mine.  Plaintiff's  team  became  fright-  cess  of  six  miles  an  hour  in  violation 
ened  at  the  noise  of  steam  from  an  of  city  ordinances.  The  jury  were  in- 
approaching  engine,  as  il  was  being  strucied  that  the  violation  of  such  ordi- 
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K'^^iLKL  from  Court  of  Common  Pleas,  Luzerne  County. 

Action  by  Belinda  Elston  against  the  Delaware,  Lackawanna  and 
IVestern  Railroad  Company  for  the  death  of  plaintiff's  husband. 
From  judgment  for  plaintiff,  defendant  appeals.     Judgment  affirmed, 

Henry  W.  Palmer  and  Andrew  H.  McClintock,  for  appellant. 

Paul  J.  Sherwood,  for  appellee. 

Fell,  J.  —  The  only  question  raised  by  the  assignments  of  error 
is  whether  a  verdict  should  have  been  directed  for  the  defendant. 
The  public  highway  on  which  the  plaintiff's  husband  was  driving  is 
<:rossed  by  six  tracks  of  the  defendant's  road.  Tracks  i,  2,  3  and  4, 
on  the  west,  are  sidings  used  for  the  shifting  and  storage  of  cars. 

nance   was  negligence,  and  if  it  was  center.      His  attention  was  drawn  to 

the  proximate  cause  of  the  injury  the  the  gullies  recently  washed  in  the  road, 

railroad  company  was  liable,  provided  though  given  somewhat   to  the   rail- 

the  plaintiff  did  not  contribute  to  the  road.    Just  as  the  team  was  going  on 

injury  by  his  want  of  due  care.  the  rails,  he  noticed  the  train  coming 

In  Collins  et  al.  v.  Illinois  Central  from  the  north,  only  a  few  feet  distant, 
R.  R.  Co.  (Mississippi^  May^  ^goojy  27  and  he  was  thrown  in  the  air  to  the 
Southern  Re  p.  837,  where  a  person  in  embankment.  A  the  engine  wat 
trying  to  head  his  team  off  the  railroad  moving  at  the  rate  of  thirty-five  miles 
track  which  had  become  frightened  by  an  hour,  there  was  no  possibility  of 
the  sound  of  a  train  whistle,  was  struck  escape  after  its  discovery,  and  the  evi- 
and  killed  by  a  train  running  at  a  dence  tended  to  show  that  he  saw  it  at 
high  rate  of  speed,  above  that  pre-  the  first  opportunity."  The  defendant 
scribed  by  the  municipality,  and  it  appealed  from  the  judgment  for  plain- 
was  shown  that  deceased  could  see  the  tiff  on  the  ground  of  contributory  neg- 
train  when  he  started  to  cross  the  track,  ligence  of  plaintiff,  but  judgment  was 
and  signals  of  the  train's  approach  affirmed,  the  court  holding  that  it  was 
were  given,  no  recovery  could  be  had,  for  the  jury  to  say  whether  plaintiff 
as  deceased  was  guilty  of  contribu-  stopped  within  a  reasonable  distance 
tory  negligence.  Following  R.  R.  Co.  from  the  track,  or  was  bound,  in  the 
V.  McGowan,  62  Miss.  682.  exercise  of  ordinary  care,   to    do    so 

In  Mackrall  V,  Omaha  &  St.  L.  R.  again  within  the  100  feet. 
Co.  flowa.  May,  tgoo)^  82  N.  W.  Rep.  In  King  v,  Chicago,  Milwaukbb  & 
975,  it  appeared  that"  plaintiff,  in  ap-  St.  Paul  R*y  Co.  (Minnesotay  May^ 
proaching  a  crossing  from  ihe  west,  igooj^  82  N.  W.  Rep.  1113,  it  appeared 
Slopped  his  team,  looked,  and  listened,  that  "  plaintiff,  while  riding  in  and 
when  100  feet  from  the  railway,  with-  driving  his  wagon  across  defendant's 
out  observing  or  hearing  the  train,  tracks,  was  run  into  by  defendant's 
He  then  sat  down  on  the  north  side  of  train.  As  a  result,  he  was  personally 
the  hayrack  with  his  feet  in  the  box  injured,  and  the  wagon  and  horses 
below,  his  back  to  the  north,  and  his  and  harness  were  damaged.  There- 
face  towards  the  team,  and  slowly  afterplaintiff  brought  an  action  against 
drove  down  a  descent  to  the  track,  defendant  to  recover  for  the  injuries 
From  there  to  within  fourteen  feet  from  suffered  in  his  person,  and  secured  a 
the  center  of  the  track  was  an  em-  judgment  of  $1,000.  While  that  ac- 
bankment,  which  obstructed  his  view  tion  was  still  pending  on  appeal  in  this 
up  10  at  least  twenty  feet  from  such  court  (79    N.    W.   Rep.  611)  plaintiff 
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Tracks  5  and  6,  on  the  east,  are  main  tracks.  The  plaintiff's  hus- 
band approached  the  crossing  from  the  west,  and  stopped  on  a 
bridge  twenty-five  feet  from  track  i,  and  ninety  feet  from  track  6, 
where  he  was  killed.  From  the  bridge  he  could  see  trains  on  the 
main  tracks.  On  tracks  i,  2,  and  3,  trains  of  box  and  gondola 
cars  were  standing  on  both  sides  of  the  crossing;  an  opening 
being  left  between  them  barely  wide  enough  to  admit  of  the  passage 
of  a  wagon.  A  train  wis  going  south  on  track  5.  He  waited  several 
minutes,  while  this  train  passed,  and  one  or  two  minutes  after  it 
had  passed,  and  then,  before  proceeding,  looked  north  and  south 
for  the  approach  of  a  train.  He  drove  between  the  standing  cars 
on  the  sidings,  and  his  horses  were  struck  by  the  engine  of  a  train 
going  south  on  track  6.  The  place  where  he  stopped  was  the 
place  where  those  using  the  highway  usually  stopped  to  look  for  a 
train,  and,  because  of  its  elevation,  it  was  the  best  place  at  which 
to  stop.     Between  the  cars  standing  on  the  sidings  and  track  6 

commenced  the  present  proceeding  to  judgment  for  $7,500,  but  on  defend- 
recover  the  damage  sustained  by  the  ant's  appeal,  the  court  modified  the 
injury  to  the  horses,  wagon,  and  bar-  same  as  to  damages,  reversing  judg- 
ness,  alleged  to  be  $225.  As  a  defense  ment  unless  plaintiff  stipulated  to  re- 
to  this  action,  defendant  pleaded  the  duce  recovery  to  $3,500;  but  in  event 
former  judgment  as  a  bar,  and,  by  an  of  such  stipulation  judgment  as  re- 
amendment  later,  pleaded  its  full  pay-  duced  affirmed  unanimously.  All  other 
ment  and  satisfaction.  Upon  the  trial  points  on  defendant's  appeal  consid- 
below,  judgment  was  rendered  for  the  ered,  but  none  found  to  warrant  re- 
full  amount,  and  defendant  appeals."  versal. 

It  was  held  that  '*  injuries  to  the  per-        In  Stewart  v.  Long  Island  R.  R. 

son  and  injuries  to  the  property  of  the  Co.  {NewYork^App,  Div.^  Second Dept,^ 

person  injured,  both  resulting  from  the  October^  igoo\  another  action   arising 

same  tortious  act,  are  separate  items  out  of  the  Valley  Stream  disaster,  in 

of  damages,  constituting  but  one  cause  which  the  facts  are  stated  in  the  Lewis 

of  action.*'     Judgment  reversed.  and  Henn  cases  (supra),  judgment  for 

In  Henn  r.  Long  Island  R.  R.  Co.  plaintiff  for  $18,000  was  unanimously 

(New   York  App.  Div,^   Second  DepL  affirmed.     Opinion  by  Jenks,  J. 

May^  igooj,  65  N.  Y.  Supp.  21,  an  ac-  •    In  Frederick  v.  Fonda,  Johnstown 

tion  arising  out  of  the  "  Valley  Stream  &  Gloversville  R.  R.  Co.  ?New  York^ 

disaster"  (a  collision  between  a  tally-  App,  Division^  Third  Dept.^  June  ^  iqoo)^ 

ho  coach  and  a  train  at  a  railroad  cross-  65  N.  Y.  Supp.  440,  it  appeared  that 

ing),  the  facts  of  the  accident  will  be  plaintiff  was  driving  a  team  and  sleigh 

found  set  forth  in  Lewis  t^.  Long  Island  loaded  with  ice  and  was  in  the  act  of 

R,  R.  Co.,  30  App.  Div.  (N.  Y.)  410,  51  crossing    defendant's    track    when    a 

N.  Y.  Supp.   558;  162  N.  Y.  52.  7  Am.  train   of  defendant  collided   with  the 

Neg.  Rep.  299,  56  N.  E.  Rep.  548.     In  sleigh  destroying  the  latter  and  injur- 

the   Henn   Case  the   plaintiff    was    a  ing  plaintiff.     There  was  another  man 

young  woman  nineteen  years  of  age,  a  with  plaintiff,  and  when  about  twenty- 

gaest  of  the  party  by  whom  the  coach  five    feet  from   the    track   they    both 

was    chartered.       Plaintiff    recovered  looked  up  the  track,  which  they  could 


^ 
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there  was  the  space  occupied  by  tracks  4  and  5,  from  which 
he  could  have  seen  the  approaching  train;  but,  seated  in  his  wagon, 
he  was  not  in  a  position  to  see  it  until  his  horses  were  close  to  or 
on  track  5.  As  to  these  matters  there  was  no  dispute.  According 
to  the  testimony  produced  by  the  plaintiff,  the  train  was  running 
rapidly  on  a  down  grade,  and  no  notice  of  its  approach  was  given 
by  bell  or  whistle  or  otherwise.  Clearly,  this  made  a  case  for  the 
jury.  If  the  deceased  had  been  walking  over  the  crossing,  he  might 
have  been  held,  as  matter  of  law,  to  the  duty  of  stopping  and  look- 
ing after  he  crossed  the  third  track,  as  he  would  have  had  ample 
space  in  which  to  see  without  exposing  himself  to  danger.  Kepple- 
man  v.  Railway  Co.,  190  Pa.  St.  333,  42  Atl.  Rep.  697.  And  the 
presumption  that  he  looked  would  have  been  overcome  by  the  fact 

see  for  about  1,500  feet,  bat  not  hear-  it  may  be  said  that  it  was  his  daty  to 

ing:  or  seeing  any  (rain  they  proceeded  endeavor  by  all  reasonable  and  proper 

to  cross  the  track.     When  on  the  traclc  means  to  guide  and  control  him;  and 

plaintiff  looked  up  and  saw  a  train^ap-  when    the    horse    plunged    upon   the 

proaching  about  750  feet   away.     He  track,  dragging  his  driver  after  him.  it 

urged  the  horses  on,  but  one  of  them  was  not  required  of  the  latter  that  he 

slipped  and  partially  fell,  and  the  train  should  exercise  the  most  perfect  judg- 

struck  plaintiff.     His  companion  had  ment  in  the  face  of  the  danger  which 

jumped  from  the  sleigh  when  he  saw  confronted  him.      The  law  is  not  so 

the  train  approaching,     it   was  held  exacting  as  this,  but  it  declares  that  in 

that  the  question  whether  plaintiff  was  such  circumstances  it  is  for  the  jury  to 

negligent  in  not  looking  up  the  track  determine  whether  a  person  acts  negli- 

more  than  once  before  crossing,  and  gently  or  otherwise.     Heath  v,  Rail- 

whether  he  was  careless  in  not  jump-  road  Co.,  90  Hun,  560-562,  36  N.  Y. 

ing  when  his  companion  did,  were  facts  Supp.   22;    Smith  v.    Railroad  Co.,  4. 

for  the  jury  to  determine,  and  it  was  App.  Div,  493,  38  N.  Y.  Supp.  666,  39 

error  to  nonsuit.  N.  Y.  Supp.  1119." 

In  Doll  v.  Lbhigh  Valley  R.  R.  In    Bowen    v.  Southern   R*y  Co. 

Co.   (New    York^    Appellate    Division^  (South  Carolina^  J^fy*  ^Qooj,  36  S.  E. 

Fourth  Dept,^   May,   igooj^   65   N.  Y,  Rep.   590,   judgment    for  plaintiff  for 

Supp.  454,  where  plaintiff's  intestate  $1,200  damages  for  injuries  to  person 

was  killed  in  a  collision  while  driving  and  property  caused   by  defendant's 

across  defendant's  track,  the  question  train  colliding  with  plaintiff's  wagon 

of  defendant's  negligence  in  running  while  the  latter  was  crossing  the  track, 

the  train  was  for  the  jury  and  judg-  was  affirmed. 

ment  of  nonsuit  was  reversed.     On  the  In  Texas  &  Paciftc  R'y  Co.  v.  DuR- 

question    of    contributory   negligence  kktt  (Texas  Civil  Appeals^  June,  igooj^ 

the  court  said:  "  We  fail  to  see  how  it  58  S.  W.  Rep.  187,  judgment  for  plain- 

can  be  said,  as  matter  of  law,  that  the  tiff  for  $1,254   damages    for    injuries 

plaintiff's  intestate  was  guilty  of  con-  sustained  in  a  collision  between  one 

tributory  negligence.     As  has  already  of    defendant's   trains   and    plaintiff's 

been  stated,  he  was  rightfully  upon  the  wagon  at  a  crossing,  was  reversed  for 

street  with  his  horse,  and   when   the  erroneous  instructions  as  to  items  of 

latter  took  fright  he  was  not  bound  to  damages  not  alleged  In  the  complaint, 
drop  the  reins  and  let  him  go.     Indeed, 
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that  he  stepped  in  front  of  a  moving  train,  which  he  either  saw,  or 
could  have  seen  if  he  had  looked,  as  in  Carroll  v.  Railroad  Co.  12 
W.  N.  C.  (Pa.)  348,  and  Marland  v.  Railroad  Co.,  123  Pa.  St.  487,  16 
Atl.  Rep.  624.  But,  riding  in  a  wagon,  and  driving  a  pair  of  horses, 
whose  management  required  his  attention,  the  conditions  were 
dififerent.  The  act  of  the  company  in  so  placing  its  cars  that  he 
was  obliged  to  drive  through  a  narrow  passage  between  them  put 
him  in  danger  from  the  time  he  attempted  to  cross,  and  it  left  no 
place  from  which  he  could  see  until  he  was  in  a  position  where,  if 
he  had  any  chance  at  all,  a  moment's  hesitation  as  to  the  right 
course  to  pursue,  or  a  slight  error  of  judgment,  would  result  in 
disaster.  The  court  can  treat  the  question  of  contributory  negli- 
gence as  one  of  law  only  in  clear  cases,  where  the  facts  and  the 
inferences  to  be  drawn  from  them  are  free  from  doubt.  The 
deceased  obeyed  the  unbending  rule  to  stop,  look,  and  listen.  Hav- 
ing stopped  in  the  place  where  the  public  using  the  highway  in  the 
same  manner  usually  stopped,  whether  he  should  have  stopped 
again,  or  whether  without  stopping  he  should  have  seen  in  time  to 
avoid  injur}^  was  a  question  for  the  jury,  and  not  for  the  court. 
Gookson  V,  Railway  Co.,  179  Pa.  St.  184,  i  Am.  Neg.  Rep.  176,  36 
Atl.  Rep.  194;  Muckinhaupt  v.  Railroad  Co.,  196  Pa.  St.  380,  46 
Atl.  Rep.  364  (i). 

The  judgment  is  affirmed. 

I.  In  Muckinhaupt  v.  Erie  R.  R.  After  he  had  gone  about  twenty  feet, 
Co.  C Pennsylvania,  May,  igooj,  196  a  boy  who  was  riding  with  him  drew 
Pa.  St.  380,  46  All.  Rep.  364,  the  facts  down  a  side  curtain,  and  looked  up 
of  the  case  are  stated  in  the  opinion  the  tracks,  and  reported  that  no  train 
{per  Fell,  J.),  as  follows:  **  From  the  was  in  sight.  His  horses  at  this  time 
testimony  presented  by  the  plaintiff  it  were  on  a  slow  trot,  and  so  continued 
appeared  that  he  was  driving  two  until  the  crossing  was  reached.  The 
horses  to  a  top  buggy,  after  dark,  on  a  diagonal  crossing  was  forty-five  feet  in 
country  road  which  is  crossed  by  the  length,  and  going  in  the  direction  in 
tracks  of  the  defendant's  road  at  an  which  the  plaintiff  drove  the  left  hind 
oblique  angle.  On  th?  side  on  which  wheel  of  a  wagon  might  be  three  feet 
the  train  approached  the  crossing,  and  beyond  the  tracks  before  the  right  hind 
500  or  600  feet  from  it,  the  railroad  wheel  was  clear  of  them.  The  plaintiff 
tracks  are  in  a  cut  of  considerable  knew  nothing  of  the  approach  of  the 
depth.  Th^re  is  also  a  curve  in  the  train  until  he  was  about  the  middle  of 
tracks,  with  its  convex  side  toward  the  the  crossing,  and  then  only  by  observ- 
highway.  The  plaintiff,  when  about  ing  the  flash  of  the  headlight  on  the 
175  feet  from  the  crossing,  stopped,  ground  between  his  horses.  The  right 
looked,  and  listened,  and,  in  order  to  hind  wheel  of  the  buggy  was  struck 
obtain  a  better  view,  turned  bis  horses  after  the  left  hind  wheel  was  clear  of 
to  one  side,  so  that  he  could  see  up  the  the  tracks.  No  notice  was  given  by 
tracks  as  far  as  possible.  Neither  see-  whistle  or  bell  or  otherwise  of  the  ap- 
ing nor  hearing  a  train,  he  drove  on.  proach  of  the  train,  which  was  running 
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WESTBROOK  v.  CROWDUS  et  al. 

Court  of  Civil  Appeals^  Texcts^  y»«^»  1900, 


EMPLOYEE  INJURED  BY  FALL  OF  DERRICK  —  DEFECTIVE  APPLI. 
ANCE— NOTICE  — ERRONEOUS  FINDING  BY  COURT.  — In  aa 
action  to  recover  damages  for  injuries  received  by  an  employee  of  defend- 
ants caused  by  the  fall  of  a  derrick,  it  was  held  that  a  finding  that  the  man- 
ner of  construction  of  the  derrick  was  as  apparent  to  plaintiff  at  the  time  il 
fell,  and  prior  thereto,  as  it  was  to  defendants,  and  the  possible  danger 
attending  its  use  was  apparent  to  the  parties,  was  not  sustained  by  the  evi- 
dence, as  it  was  not  shown  that  plaintiff  had  any  notice  of  the  defective  con- 
dition of  the  derrick  or  of  the  danger  attending  its  use  (i). 

FAILURE  OF  MASTER  TO  INSPECT  APPLIANCE  USED  BY  EMPLOYEE. 
—  Where  the  derrick  was  erected  by  an  experienced  man,  but  was  after* 
wards  removed,  under  defendant's  directions,  by  inexperienced  men,  with- 
out, however,  being  inspected  to  see  that  it  was  safe  in  its  new  position, 
defendants  were  guilty  of  negligence  and  were  liable  for  injuries  sustained 
by  plaintiff  by  reason  of  the  fall  of  the  derrick. 

Error  from  District  Court,  Tarrant  County. 

Action  by  John  M.  Westbrook  against  R.  L.  Crowdus  and  others 
for  injuries.     From  judgment  for  defendants,  plaintiff  brings  error. 
Judgment  reversed, 

C.  F.  Ogden  and  Q.  T.  Moreland,  for  plaintiff  in  error. 

Randle  &  Buck,  for  defendants  in  error. 

Stephens,  J.  —  Defendants  in  error  undertook,  through  W.  R^ 
Haymaker,  one  of  them,  to  put  a  gravel  roof  on  a  shed  at  the  north- 
west corner  of  the  public  square  in  Ft.  Worth,  and  employed  John 
M.  Westbrook,  plaintiff  in  error,  to  spread  the  gravel  on  the  roof. 
A  derrick  was  first  erected  on  the  west  side  of  the  shed  by  an 
experienced  and  competent  man,  and  in  a  proper  manner.  After 
'  the  roof  on  that  side  of  the  shed  was  about  finished,  Haymaker 
directed  the  employees  (other  than  plaintiff  in  error),  who  were, 

on  a  down  grade  at  the  rate  of  forty-  this  was  the  testimony  presented,  and 

fi\re  or  fifty  miles  an  hour.     The  place  on  it  the  question  of  the  plaintiff's  neg- 

at  which  the  plaintidf  stopped  was  the  ligence   was  to  be  determined."      It 

usual  place  of  stopping  to  look  and  was  held  that  it  could  not  be  said,  as. 

listen  for  the  approach  of  a  train  by  matter  of  law,  that  plaintiff  was  guilty 

those  who  used  the  highway.     It  was  of  contributory  negligence.    Judgment 

the  best  place  from  which  to  observe  for  plaintiff  affirmed, 

the  approach  of  a  train,  as  between  i.  For  actions  relating  to  Accidents 

that  place  and  the  crossing  the  view  Caused  by  Defective  Appliances,  from 

was  obstructed    by  an   embankment.  1897  to  date,  see  vols.   1-8  Am.  Nb6. 

Whether  accurate  or  not  as  to  the  dis-  Rep.,  and  the  current  numbers  of  that 

tances  and  the  obstructions  of  view,  series  of  Reports. 
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however,  inexperienced  in  constructing  derricks,  to  remove  the 
derrick  to  the  east  side  of  the  shed,  "  and  to  put  it  up  carefully, 
just  as  it  was  on  the  west  side."  Haymaker,  who  was  also  inex- 
perienced in  the  use  and  construction  of  derricks,  did  not  himself 
inspect  the  derrick,  or  have  any  one  else  to  do  so,  to  see  that  it  was 
safe,  after  its  reftioval  to  the  east  side  of  the  shed.  The  employees 
who  removed  it  failed,  through  ignorance  or  negligence,  to  properly 
adjust  and  fasten  it,  so  that,  without  fault  or  negligence  on  the  part 
of  plaintiff  in  error,  it  fell,  and  knocked  him  off  the  roof.  On 
account  of  the  personal  injuries  received  in  this  fall,  suit  was 
brought,  but  recovery  was  denied  by  the  court,  a  jury  having  been 
waived,  upon  the  following  grounds:  "  9.  That  the  size  and  man- 
ner of  construction  of  the  derrick  was  as  apparent  to  plaintiff  at  the 
time  it  fell,  and  prior  thereto,  as  it  was  to  the  defendants,  and  the 
danger  possibly  attending  its  use  was  as  open  and  apparent  to  plain- 
tiff as  to  defendants.  10.  That  the  defendants  had  no  notice  that 
the  derrick  was  unsafe,  but  believed,  and  had  good  reason  to  believe, 
that  the  same  was  safe  and  sufficient  for  the  use  intended  to  be 
made  of  the  same.  11.  That  the  defendant  Haymaker  was  as  cau- 
tious and  careful,  with  reference  to  the  derrick  and  its  use,  as  any 
other  prudent  person  would  reasonably  be  with  reference  to  a  simi- 
lar matter  under  similar  circumstances." 

We  find  no  evidence  whatever  in  the  record  tending  to  show  that 
plaintiff  in  error  had  any  notice  of  the  defective  condition  of  the 
derrick  or  of  the  danger  attending  its  use,  or  that  the  same  was 
obvious.  As  he  was  but  a  servant;  whose  simple  duty  it  was  to 
receive  and  spread  the  gravel,  no  duty  of  inspection  as  to  the  con- 
dition of  the  derrick  rested  upon  him.  We  are  all,  therefore,  of 
opinion  that  the  ninth  finding,  quoted  above,  will  not  support  the 
judgment. 

Whether  Haymaker  was  '*  as  cautious  and  careful,  with  reference 
to  the  derrick  and  its  use,  as  any  other  prudent  person  would  rea- 
sonably be  with  reference  to  a  similar  matter  under  similar  circum- 
stances," or,  rather,  whether  we  should  overturn  the  trial  court's 
finding  to  that  effect,  is  not  so  easy  to  determine.  What  a  person 
of  ordinary  prudence  would  or  would  not  do  under  given  circum- 
stances is  always  a  question  of  more  or  less  uncertainty.  It  is 
largely  a  matter  of  opinion,  and  a  finding  of  the  trial  court  upon  it 
can  seldom  be  disturbed.  The  writer,  therefore,  without  reference 
to  what  might  be  his  view  on  an  original  hearing,  very  much  doubts 
the  power  of  this  court  to  overturn  the  finding  of  the  trial  court 
npon  the  issue  of  negligence  under  consideration.  The  other  mem- 
bers of  the  court,  however,  entertain  a  different  view,  which  is  thus 
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expressed  by  them:  "  In  this  case,  Haymaker,  who  was  in  charge 
of  the  work,  and  stood  in  the  relation  of  master  to  the  plaintiff,  who 
was  serving  him  in  receiving  and  carrying  away  the  gravel,  says: 
*  I  told  them  [not  plaintiff]  to  be  careful,  and  put  it  up  on  the  east 
side  just  as  it  was  on  the  west  side.  Whether  they  did  so  or  not  I 
don't  know.  I  did  not  notice  them  as  it  was  being  carried  over, 
nor  did  I  notice  it  after  it  was  set  up,  to  see  whether  it  was  safe  or 
not.*  This  admits  negligence,  because  it  was  the  duty  of  the  mas- 
ter who  was  present,  and  ordering  the  work  to  be  done,  to  see  that 
his  servants  were  not  endangered  by  a  faulty  and  improperly  con- 
structed derrick,  as  this  clearly  was,  so  far  as  this  could  be  effected 
by  the  use  of  ordinary  care  and  prudence;  and  hence  the  finding  of 
the  court  is  against  the  evidence.  Railway  Co.  v,  Delaney  (Tex. 
Civ.  App.)  55  S.  W.  Rep.  538.**  On  the  other  hand,  there  seems  to 
be  room  for  the  contention  that,  as  the  derrick  was  of  simple  con- 
struction, a  person  of  ordinary  prudence  might  not  unreasonably 
have  concluded  that  it  required  no  particular  skill  to  take  it  down, 
and  put  it  up  again  just  as  it  had  been  originally  erected,  and  might 
have  trusted  ordinary  workmen  to  do  this  without  exposing  himself 
to  the  charge  of  negligence  for  not  having  it  cither  constructed  by 
an  experienced  workman  or  inspected  by  an  expert.  However,  as 
the  majority  are  clearly  of  opinion  that  this  finding  is  against  the 
evidence,  the  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


SMITH  V.  TEXAS  AND  PACIFIC  RAILWAY 

COMPANY. 

Court  of  Civil  Appeals y  Texas^  J^^  ipoo. 


RAILROAD  EMPLOYEE  INJURED  BY  KICK  FROM  HORSE  — PROXI- 
MATE CAUSE. —  Where  plaintiff,  an  employee  of  defendant,  while  attempt- 
ing, in  the  course  of  his  employment,  to  fasten  the  door  of  a  stock  car  to 
present  the  escape  of  horses  which  had  been  shipped  upon  such  car,  was 
injured  by  one  of  the  horses  rushing  out  of  said  car  and  kicking  him,  it  was 
held  that  the  negligence  complained  of,  a  defectiire  fastening  to  the  door, 
was  not  the  proximate  cause  of  (he  injury,  but  the  injury  was  due  to  the 
kicking  by  the  horse,  and  judgment  for  defendant  was  affirmed. 

Appeal  from  District  Court,  Ector  County. 

Action  by  Berry  Smith  against  the  Texas  and  Pacific  Railway 
Company.  From  judgment  for  defendant,  plaintiff  appeals.  Judg* 
ment  affirmed. 
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W.  W.  Martin,  for  appellant. 

BiDWELL  &  Stennis,  for  appellee. 

Stephens,  J.  —  Appellant  was  severely  injured,  September  6, 
1898,  while  engaged  in  the  service  of  appellee,  and  brought  this 
suit  to  recover  damages.  Upon  a  trial  before  a  jury,  the  court 
instructed  a  verdict  against  him.  He  alleged  as  ground  of  recovery, 
and  the  evidence  tended  to  prove,  '*  that  on  said  6th  day  of  Septem- 
ber, 1898,  after  appellant  and  others  had  driven  into  and  loaded 
upon  one  of  the  stock  cars  of  defendant  for  shipment  a  number  of 
horses,  appellant,  in  pursuance  of  his  duty  by  reason  and  virtue  of 
his  said  employment,  was  attempting  to  close,  fasten,  and  secure 
the  gate  or  door  to  said  stock  car,  in  order  to  prevent  the  escape 
-of  said  horses  therefrom,  when  one  of  said  horses,  without  fault  or 
negligence  on  the  part  of  appellant,  rushed  out  of  said  stock  car, 
through  the  door  or  gateway  entrance  which  appellant  was  endeav- 
oring to  close,  and  before  appellant  had  time  to  or  could  make  his 
escape,  kicked  appellant  and  broke  his  thigh;  that  said  door  or 
gate  was  operated,  in  opening  and  closing,  by  means  of  a  bar  of 
iron  attached  to  the  side  of  the  car,  and  loops  of  iron  attached  to 
the  top  of  the  door  and  to  said  bar,  through  which  loops  said  bar 
slided  in  opening  and  closing  the  door;  that  bolts  of  iron  passed 
through  the  side  of  the  car,  the  ends  of  which  bolts  were  in  close 
proximity  to  said  bar  of  iron  on  which  said  loops  slided;  that, 
through  the  negligence  of  appellee,  one  of  said  bolts  became  dis- 
placed and  out  of  adjustment,  and  projected  from  the  side  of  the 
car  in  such  manner  as  to  interfere  with  and  prevent  the  sliding  of 
said  loops  on  said  bar;  that  when  appellant  attempted  to  close  said 
door,  as  aforesaid,  said  bolt  so  displaced,  out  of  adjustment,  and 
projecting,  as  aforesaid,  caught  against  one  of  said  loops,  and  pre- 
vented the  closing  of  said  door;  that  appellant  never  knew  that  said 
bolt  was  displaced,  out  of  adjustment,  and  projecting,  as  aforesaid, 
until  he  was  attempting  to  close  said  door,  and  until  said  loop 
•caught  against  the  same,  at  a  time  too  late  for  him  to  protect  him- 
self against  said  injury;  that  appellee  knew  of  said  defective  con- 
dition of  said  bolt,  or  might  have  known  thereof  by  the  exercise  of 
reasonable  and  ordinary  care  and  diligence;  that,  had  it  not  been 
for  the  said  displacement,  mlsadjustment,  and  projection  of  said 
bolt,  appellant  could  easily  have  closed  said  door  or  gate,  and  would 
have  done  so,  and  would  thereby  have  prevented  the  escape  of  said 
horse  through  said  doorway,  and  thereby  have  avoided  and  pre- 
vented said  injury."  To  this  quotation  from  appellant's  brief  we  add 
the  following  excerpt  from  his  testimony:  **  The  door  was  wide 
open  when  the  stock  went  in.  It  was  not  closed  any  until  I 
Vol.  VIII— 23 
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attempted  to  close  it.  The  chute  is  what  runs  into  the  car  from 
the  stock  pen,  through  which  the  stock  pass  in  going ,  from  the  pen 
into  the  car.  There  is  a  gate  between  the  pen  and  the  chute.  In 
closing  the  door,  one  has  to  get  into  the  mouth  of  the  chute,  or  he 
cannot  close  it.  The  horses  loaded  that  day  were  stock  range 
horses,  and  skittish.  You  could  not  have  gotten  horses  into  the 
car  and  closed  the  door  in  any  other  way  than  as  I  did.  It  was 
necessary  to  get  into  the  chute  in  order  to  get  the  horses  in  and 
close  the  door." 

Upon  the  authority  of  Railway  Co.  v,  Bigham,  90  Tex.  223,  38  S. 
W.  Rep.  162,  the  majority  hold  that  the  negligence  complained  of 
was  not  the  proximate  cause  of  the  injury,  but  that  it  was  wholly 
due  to  an  intervening  cause, — the  kicking  of  the  horse, — and 
hence  approve  the  court's  action  in  withdrawing  the  case  from  the 
jury.  The  writer,  however,  is  very  much  inclined  to  a  contrary 
conclusion,  and  hence  makes  the  following  brief  statement  of  his. 
reasons  for  distinguishing  this  case  from  the  Bigham  Case.  The 
duty  of  the  master  to  exercise  due  care  to  furnish  the  servant  a 
reasonably  safe  place  to  work  is  a  familiar  one,  and  if  the  negligence 
of  the  master  renders  such  place  unsafe,  and  the  servant  is  injured 
in  consequence  thereof,  liability  attaches,  provided  the  injury  is 
such  as,  under  the  attendant  circumstances,  might  reasonably  have 
been  foreseen;  that  is,  if  it  is  the  natural  and  probable,  and  hence 
the  proximate,  result  of  the  negligence.  Let  us  apply  this  rule  to 
the  facts  of  this  case.  Appellee  was  engaged  in  shipping  wild  or 
"skittish"  horses  from  the  range  in  western  Texas,  and,  in  order 
to  load  and  confine  them  in  its  cars,  required  appellant,  as  stated 
in  his  testimony,  to  enter  the  chute,  and  close  the  car  door  immedi- 
ately behind  them,  and  must  have  contemplated  that  appellant  was 
dependent  for  his  safety  in  the  discharge  of  this  duty  upon  the  car 
door's  being  in  proper  condition  for  its  intended  use.  Otherwise 
the  "skittish"  horses  were  liable  to  run  over  or  kick  him  in  mak^ 
ing  their  escape  from  the  car,  —  a  result  so  natural  and  probable 
that  it  must  be  held  to  have  been  foreseen.  What  else  could  have 
been  expected  from  placing  a  man  in  a  narrow  chute  to  close  a 
sliding  door  upon  wild  horses,  with  no  means  of  protecting  himself 
against  the  natural  propensities  of  such  animals  but  the  door  in 
question  ?  The  Bigham  Case  was  not  one  of  an  employee  who  was 
put  in  a  dangerous  place  by  the  master,  but  the  facts  of  that  case 
were  peculiar,  involving,  perhaps,  an  extraordinary  combination  of 
occurrences,  which  could  not  reasonably  have  been  anticipated.  At 
least,  the  Supreme  Court  so  held.  Negligence  and  proximate  cause 
are  questions  of  fact  in  this  State,  and  the  case  ought  to  be  a  very 
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clear  one  before  the  court  is  warranted  in  taking  it  from  the  jury. 
However,  as  the  majority,  being  unable  to  distinguish  this  case  from 
the  Bigham  Case,  have  concluded  that  the  injury  sustained  by  appel- 
lant was  not  the  proximate  result  of  the  negligence  alleged,  and 
which  the  evidence  tended  to  prove,  the  judgment  is  affirmed. 


TEXAS  AND  PACIFIC  RAILWAY  COMPANY  V. 

TAYLOR. 

Court  of  Civil  Appeals^  TexaSy  June^  ipoo. 


PASSENGER  INJURED  AFTER  ALIGHTING  FROM  TRAIN  —  INSUFFI- 
CIENTLY LIGHTED  PLATFORM- EVIDENCE.—  In  an  action  to 
recover  damages  for  injuries  sustained  by  a  passenger  after  alighting 
from  one  of  defendant's  trains,  caused  by  falling  from  an  insufficiently 
lighted  station  platform,  testimony  of  the  conductor  in  charge  of  the  train 
from  which  plainti£f  alighted  to  the  effect  that  when  the  train  arrived  at  the 
depot  he  did  not  place  anybody  on  the  platform  to  notify  passengers  that 
there  was  no  railing  about  the  platform,  was  relevant  and  material,  where 
the  complaint  alleged  the  failure  of  defendant  to  warn  passengers  that  there 
was  no  rail  about  the  platform  (i). 

NOTICE  TO  PASSENGERS  —  INSTRUCTION.  —  An  instruction  which 
required  plaintiff  to  exercise  such  attention  to  the  notice  given  to  passengers 
not  to  leave  the  train  at  a  certain  place,  "  as  a  passenger  of  ordinary  atten- 
tion would  have  used,"  and  failure  to  do  so  would  bar  recovery,  was  objec- 
tionable and  misleading,  in  that  if  plaintiff  had  been  asleep  when  this  notice 
was  given,  and  he,  after  alighting  from  the  train,  had  made  his  way  in  a 
pmdent  manner  across  the  station  platform,  he  would  be  entitled  to  recover 
if  the  accident  happened  to  him  in  consequence  of  defendant's  negligence 
In  not  having  the  platform  properly  lighted  or  guarded. 

I.  For  other  actions  relating  to  Pas-  Passenger  injured  at  railroad  station, 

sengers  Injured  after  Alighting  from  —  In  Texas  &  Pacific  R'y  Co.  v.  May- 

Trains,  or  at  Stations,  etc.,  see  vols,  yirim  (Texas  Civ.  App.^  Aprils igoo J ^s^ 

9  and  lo  Am.  Neg.  Cas.,   where  the  S.W.  Rep.  942,  judgment  for  plaintiff  for 

same  are  chronologically  grouped  from  $1,840  was  affirmed,  the  opinion  of  the 

the  earliest  period  to  1897, and  arranged  court  (per   Hunter,   J.),   stating    the 

in  alphabetical  order  of  States.     See  facts  as  follows:  '*  On  March  30,  1899, 

also   vols.   2-7    Am.    Neg.    Cas.,    for  appellee  [plaintiff  below]  was  a  passen- 

actions  relating  to  Injuries  Sustained  ger  on  appellant's  regular  passenger 

while    Alighting    from    or    Boarding  train    going    from   Abilene   to  Cisco. 

Trains,  etc.      Subsequent  actions  on  The  train  stopped  at  Baird  to  change 

the  same  topics  to  date  are  reported  in  engines,  it  being  the  end  of  a  division 

vols.  1-8  Am.  Neg.  Rep.,  and  the  cur-  of  the  road,   when  appellee  alighted 

rent  numbers  of  that  series  of  Reports,  from   the   train,   as  did    many  other 
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Appeal  from  District  Court,  Cooke  County. 

Action  by  Josephus  Taylor  against  the  Texas  and  Pacific  Railway 
Company.  From  judgment  for  plaintiff,  defendant  appeals.  Judg- 
ment affirmed, 

T.  J.  Freeman  and  Head,  Dillard  &  Muse,  for  appellant. 

CuLP  &  GiDDiNGs,  for  appellee. 

Stephens,  J.  —  Appellee  fell  off  the  depot  platform  at  Dallas  and 
received  personal  injuries,  on  account  of  which  he  recovered  a 
judgment  against  appellant  for  $1,400,  from  which  judgment  this 
appeal  is  prosecuted.  The  terse  statement  in  appellant's  brief  of 
the  nature  and  result  of  the  suit  and  of  the  undisputed  and  the  dis- 
puted facts  relieves  us  of  the  necessity  of  any  further  statement  of 
the  case.  The  evidence  warranted  the  jury  in  finding  that  appellant 
was  negligent  in  not  having  the  depot  platform  sufficiently  lighted 
(the  accident  occurring  at  night),  and  that,  without  contributory 
negligence  on  the  part  of  appellee,  this  negligence  of  appellant  was 
the  proximate  cause  of  the  injury. 

The  first  error  is  assigned  to  the  admission  of  the  testimony  of 
the  conductor  in  charge  of  the  incoming  train  from  which  appellant 
had  alighted,  to  the  effect  that  when  the  train  arrived  at  the  depot 
in  Dallas  he  did  not  place  anybody  on  the  platform  to  notify  pas- 
sengers that  there  was  no  railing  about  the  platform ;  the  ground  of 

passengers,  and,  after  talking  with  a  *    *    *    Appellee  did  not  see  the  oil 

friend  on  the   platform  and   walking  bucket.     The  evidence  is  sufficient  10 

about  awhile,  he  stopped  about  half-  establish  that  the  injury  was  caused 

way  between  the  engine  and  first  pas-  by  the  negligence  of  the  trainmen  in 

senger  coach,  and  was  standing  there  starting  the  train  before  the  passen* 

talking  to  another  friend,  near  enough  gers  had  time  to  get  on  after  the  bell 

to  touch  the  cars,  when  he  thought  signal    and    conductor's    call    to   get 

he  heard  the  call,  '*  All  aboard,"  and  aboard  were  given,  and  also  in  leaving 

about    that    dme    the    train    started,  the  oil   bucket  so   near  the  train  as 

There  was  a  rush  for  the  train  by  the  10  interfere  with   passengers  in  their 

passengers,  and  he  caught  hold  of  the  efforts  to  board  the  train.     It  was  the 

hand  railing  of  the  first  coach  to  get  custom  for  passenger  trains  to  stop  at 

on;  but  the  steps  were  crowded,  and  this  station  for  ten  or  fifteen  minutes, 

one  man  was  on  the  bottom  step,  so  and  on  this  occasion  the  train  stopped 

that  he  could  not  mount  it.     He  held  about  that  time.    The  appellee   was 

onto  the  railing,  however,   with  both  not  guilty  of  contributory  negligence 

hands,  and  ran  along  the  platform,  in-  in  getting  off  the  train  at  that  place, 

tending  to  mount  the  step  as  soon  as  nor  in  waiting  for  the  signals  to  get  on 

the  other  man  got  off    it,   when   he  the  train  before  attempting  to  do  so. 

stumbled  over  the  oil  bucket,  and  fell.  The  evidence  is  sufficient  to  sustain  the 

rolled  off  the  platform  under  the  cars,  verdict  rendered  by  the  jury  in  every 

and  was  caught  and  pulled  up  on  the  respect,  and  in  support  of  it  we  make 

platform  by  the  newsboy.     In  the  fall  the  above  findings  therefrom,  as  it  is  our 

his  left  arm  was  dislocated  at  the  wrist,  duty  to  do,  from  conflicting  evidence." 
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the  objection  being  that  the  testimony  was  irrelevant  and  imma- 
terial, and  that  no  duty  rested  on  appellant  of  placing  persons  to 
give  notice  that  there  was  no  railing  on  the  platform.  Appellee's 
petition  alleged  as  one  ground  of  recovery  the  failure  of  appellant 
to  erect  a  railing  around  the  platform  to  prevent  passengers  from 
falling  off,  and  also  its  failure  to  station  "  any  guard  or  trainman 
or  other  person  on  said  platform  to  direct  passengers  when  to  get 
off  said  platform,  and  to  warn  them  of  the  fact  that  said  platform 
was  exposed,  without  railing,  so  as  to  prevent  them  from  falling  off 
the  same.*'  As  the  evidence  was  evidently  offered  in  response  to 
this  allegation,  it  can  hardly  be  said  to  have  been  entirely  irrelevant. 

The  second,  third,  and  fourth  errors  are  assigned  to  the  charge 
of  the  court,  which  is  set  out  in  full  in  appellant's  brief,  and  which 
needs  only  to  be  carefully  read  to  refute  the  objections  so  brought 
against  it. 

The  fifth  error  is  assigned  to  the  fourth  paragraph  of  the  charge, 
upon  the  ground  that  there  was  no  evidence  that  the  bills  of  the 
physicians  which  this  paragraph  allowed  the  appellee  to  recover 
were  reasonable;  and  this  assignment,  upon  the  authority  of  Rail- 
way Co.  V,  Warren,  90  Tex.  566,  32  S.  W.  Rep.  578,  i  Am.  Neg.  Rep. 
246,  39  S.  W.  Rep.  652,  40  S.  W.  Rep.  6,  and  other  cases  in  line 
with  it,  must  be  sustained.  Appellee,  however,  offers  to  cure  this 
error  by  remittitur  of  the  total  amount  of  these  bills,  which  we  find 
to  be  $65,  and  not  $55,  as  claimed  by  him. 

The  sixth  errof  is  assigned  to  the  court's  refusal  to  give  the  first 
special  charge  requested  by  appellant,  reading:  "  If  you  believe 
from  the  evidence  that  defendant's  passenger  train  stopped  before 
it  reached  its  downtown  depot  at  Dallas,  to  permit  another  passen- 
ger train  to  pass,  and  at  a  point  not  provided  or  intended  by 
defendant  as  a  place  where  its  passengers  should  leave  its  train,  and 
that  defendant  caused  notice  to  be  given  through  its  train  that  the 
train  had  not  yet  arrived  at  the  depot  and  that  passengers  should 
keep  their  seats,  and  that  the  notice  was  so  given  that  a  passenger 
in  the  exercise  of  such  attention  as  a  passenger  of  ordinary  atten- 
tion would  have  used  might  have  heard  the  same,  and  that  plaintiff 
left  the  train  at  this  place,  and  because  of  leaving  it  at  such  place 
he  was  injured,  when  he  otherwise  would  not  have  been  injured 
if  he  had  waited  for  the  train  to  pull  up  to  the  depot,  if 
you  believe  it  did  pull  up  to  the  depot,  then  you  will  return  a 
verdict  for  defendant,  even  though  you  may  believe  that  plaintiff 
did  not  hear  any  warning  to  not  leave  the  train  at  such  place." 
We  think  the  issue  of  contributory  negligence  which  appel- 
lant  sought  to  have  submitted    by  this  charge   was   sufficiently 


\ 
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covered  by  the  seventh  paragraph  of  the  main  charge.  We  are  also 
of  opinion  that  the  special  charge  was  not  in  itself  correct,  and  that, 
if  given,  it  would  have  had  a  tendency  to  confuse  and  mislead  the 
jury.  While  appellee  probably  would  not  have  been  injured  if  he 
had  remained  on  the  train  until  it  arrived  at  the  depot,  still  it  seems 
reasonably  clear  from  the  testimony  that  his  alighting  from  the 
train  before  that  time  was  not  the  proximate  cause  of  the  injury ; 
for  he  sustained  no  injury  in  alighting  from  this  train,  but  was  on 
the  platform,  making  his  way  to  the  ticket  office  to  purchase  a 
ticket  for  a  further  extension  of  his  journey,  when,  according  to  his 
version,  which  was  corroborated  by  the  testimony  of  other  wit- 
nesses, he  stepped  off  the  platform  because  it  was  not  sufficiently 
lighted  to  apprise  him  of  the  danger  to  which  he  was  exposed.  If 
he  had  never  been  on  the  train  at  all,  but  was  intending  and  making 
an  effort,  in  a  prudent  manner,  to  purchase  a  ticket  and  become  a 
passenger,  he  was  entitled  to  that  protection  on  appellant's  premises 
which  reasonable  care  on  its  part  would  have  afforded.  That 
feature  of  this  special  instruction  which  required  appellee  to  exer- 
cise such  attention  to  the  notice  given  passengers  not  to  leave  the 
train  **  as  a  passenger  of  ordinary  attention  would  have  used  "  was 
objectionable  and  misleading.  We  think,  if  appellee  had  been 
asleep  when  this  notice  was  given,  the  train  not  yet  having  reached 
the  depot,  he  would  nevertheless  have  been  entitled  to  recover,  if, 
after  alighting  from  the  train,  in  making  his  way  to  the  ticket  office 
across  the  platform  in  a  prudent  manner  he  had  met  his  misfortune 
in  consequence  of  the  negligence  of  appellant  in  not  having  the  plat- 
form properly  lighted  or  guarded. 

The  seventh  and  last  error  is  assigned  to  the  court's  refusal  to 
give  special  instructions  Nos.  2,  3,  and  4.  The  first,  second,  and 
fifth  propositions  submitted  under  this  assignment  complain  rather 
of  what  was  given  in  the  main  charge  than  of  the  refusal  to  give  the 
special  instructions;  and  as  the  propositions,  therefore,  are  not 
germane  to  the  assignments,  we  decline  to  consider  them.  The 
third  proposition  is  very  general  in  its  nature  and  scope,  and  seems 
to  require  no  particular  notice.  The  ground  upon  which  it  is  urged 
in  the  fourth  proposition  that  the  special  instructions  should  have 
been  given  was  sufficiently  covered  by  the  main  charge. 

These  conclusions  dispose  of  all  the  assignments,  and  lead  to  an 
affirmance  of  the  judgment,  after  it  is  reformed  by  the  subtraction 
of  $65  from  the  verdict,  with  the  costs  of  appeal  taxed  against  the 
appellee. 
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SOUTHERN  RAILWAY  COMPANY  V.  DAWSON. 

Supreme  Court  of  Appeals^  Virginia^  September y  ipoo. 


PASSENGER  INJURED  IN  COLLISION  —  PRESUMPTION  —  BURDEN  OF 
PROOF.  —  Where  an  accident  happens  by  reason  of  a  collision  between 
cars  whereby  a  passenger  is  thrown  from  his  seat  in  a  freight  train,  and 
injured,  the  presumption  is  that  the  accident  occurred  by  the  negligence  of 
the  railroad  company,  and  the  burden  of  proof  is  on  the  company  to  estab- 
lish that  there  was  no  negligence  on  its  part  (i). 

VERDICT  —  DAMAGES.  —A  verdict  will  not  be  disturbed  on  the  ground  that 
it  is  excessive,  where  there  is  nothing  to  indicate  that  the  jury,  in  ascertain- 
ing the  damage,  acted  under  the  impulse  of  an  improper  motive,  gross 
error,  or  misconception. 

Error  to  Circuit  Court,  Nelson  County. 

Action  by  one  Dawson  against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  brings  error.  Judgment 
affirmed, 

Chas.  M.  Blackford,  for  plaintiff  in  error. 

S.  B.  Whitehead  and  Diggs  &  Perkins,  for  defendant  in  error. 

Harrison,  J.  —  The  defendant  in  error  bought  a  ticket  which 
entitled  him  to  transportation  on  a  freight  train  of  the  plaintiff  in 
error,  which  was  provided  with  a  car  for  the  use  of  passengers, 
from  Covesville,  in  Albemarle  county,  to  Fabers  Mills,  in  Nelson 
county.  While  on  the  way  the  train,  consisting  of  about  thirty  cars, 
separated,  from  some  unknown  and  unexplained  cause,  several  cars 
were  derailed,  and  the  separated  cars  collided  with  such  force  that 
the  defendant  in  error  was  thrown  from  his  seat  with  great  violence 
and  seriously  injured. 

This  suit  for  damages  followed,  and  resulted  in  a  verdict  in  favor 
of  the  defendant  in  error  for  $2,000. 

The  sole  ground  of  error  assigned  is  that  the  Circuit  Court  refused 
to  set  aside  the  verdict  upon  the  ground  that  it  was  excessive  and 
contrary  to  the  law  and  the  evidence. 

The  plaintiff  in  error  contends  that  the  accident  was  inevitable, 
and  that  00  skill  or  care  on  its  part  could  have  avoided  it,  and  that 

I.  For  other  actions  relating  to  pas-  tween  Trains,  8  Am.  Neg.  Rep.,  161- 

sengers  injured  in  collisions  between  166,    ante;   and    note    on    Collisions 

trains,  from  1897  to  date,  see  vols.  1-8  Between  Street  Cars,  where  passe n- 

Am.  Neg.  Rep.,  and  the  current  num-  gers  are  injured,  8  Am.  Neg.  Rep.  329^ 

bers  of  that  series  of  Reports.  327,  ante. 

See  also    note  on  Collisions    Be- 
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the  risk  of  such  an  accident  was  assumed  by  the  defendant  in  error 
when  he  bought  his  ticket. 

It  is  well  settled  that  a  railroad  company  is  held  to  as  strict  an 
accountability  for  the  negligence  of  its  employees  in  the  manage- 
ment of  a  freight  train  with  a  caboose  attached,  in  which  passengers 
are  seated,  as  the  law  imposes  in  the  transportation  of  passengers 
on  trains  specially  provided  for  that  purpose. 

When  a  person  becomes  a  passenger  on  a  freight  train,  he  assumes 
the  risks  and  inconvenience  necessarily  and  reasonably  incident  to 
that  mode  of  travel;  but  life  and  limb  are  as  valuable  in  the  caboose 
as  in  the  palace  car,  and  the  degree  of  care  required  to  avoid  dam- 
age to  the  passenger  is  as  high  in  the  one  case  as  the  other.  Thomp. 
Carr.  p.  234,  sec.  20;  Railroad  Co.  v,  Horst,  93  U.  S.  291,  23  L.  Ed. 

898  (I). 

Where  an  injury  happens  as  the  result  of  an  accident  such  as  the 
record  discloses,  the  presumption  is  that  it  occurred  by  the  negli- 
gence of  the  railroad  company ;  and  the  burden  of  proof  is  on  the 
company  to  establish  that  there  has  been  no  negligence  whatsoever, 
and  that  the  damage  was  caused  by  inevitable  casualty,  or  by  some 
cause  which  human  care  and  foresight  could  not  prevent.  Railroad 
Co.  V,  Noell's  Adm'r,  32  Gratt.  394  (2). 

In  the  case  at  bar  the  plaintiff  in  error  has  failed  to  sustain  the 
burden  thus  imposed  upon  it.  The  evidence,  which  has  been  certi-^ 
fied,  was  sufficient  to  justify  the  jury  in  the  conclusion  reached,  — 
that  the  accident  was  the  result  of  negligence  on  the  part  of  the 
plaintiff  in  error.  Certainly  it  cannot  be  said  that  the  evidence  is^ 
plainly  insufficient  to  support  the  verdict,  —  a  conclusion  necessary 
to  justify  this  court  in  setting  the  verdict  aside  because  contrary  ta 
the  evidence.  Kimball  v.  Friend's  Adm'r,  95  Va.  125,  27  S.  E. 
Rep.  901. 

Nor  can  the  verdict  be  disturbed  upon  the  ground  that  it  i& 
excessive;  there  being  nothing  to  indicate  that  the  jury,  in  ascer- 
taining the  damage,  acted  under  the  impulse  of  an  improper  motive, 
gross  error,  or  misconception  of  the  subject.  Railroad  Co.  v.  Shott,. 
92  Va.  34,  22  S.  E.  Rep.  811. 

For  these  reasons,  the  judgment  must  be  affirmed. 

1.  Ind.  &  St.  L.  R.  Co.  v.  Horst,  93  10  Am.  Neg.  Gas.  368,  which  is  an  ac- 
U.  S.  291,  is  reported  in  7  Am.  Neg.  lion  arising  out  of  the  Narrow  Passage 
Cas.  331.  bridge  disaster.     See  Bait.  &  O.  R.  Co. 

2.  See  note  of  Bait.  &  O.  R.  Co.  v.  v.  Wightman's  Adm'r,  2q  Gratt.  (Va.> 
Noell's  Adm*r,  32  Gratt.  (Va.)  394,  in  431,  10  Am.  Neg.  Cas.  367 


American  JSfEGUGENCE  Reports.  361 

THOMAS  V.  BELLAMY. 

Supreme  Couri^  Alabama^  June^  igoo. 


MASTER  AND  SERVANT  —  DEFECTIVE  MACHINE  — NOTICE. —  An 
employer  is  not  liable  for  injury  to  an  employee  caused  by  defective 
machinery  where  it  is  shown  that  the  employee  knew  of  the  defect  and 
failed  in  a  reasonable  time  to  give  notice  thereof  to  the  employer  or  to  some 
person  superior  to  himself  in  the  service  of  such  employer. 

EMPLOYEE  INJURED  BY  MACHINE  — FAILURE  TO  NOTIFY  MASTER 
OF  DEFECT— MASTER  NOT  LIABLE.  —  Where  plainliflf.  while  in  the 
employ  of  defendant,  was  injured  by  a  defective  machine,  and  it  appeared 
that  he  notified  defendant's  foreman,  who  tried  to  remedy  such  defect, 
although  said  foreman  was  not  charged  with  the  duty  of  keeping  the 
machine  in  order,  and  the  injury  was  caused  by  failure  to  properly  remedy 
the  defect,  the  defendant  was  not  liable,  as  plaintiff  had  not  notified  him,  or 
the  person  intrusted  by  him  with  the  duty  of  seeing  that  the  machine  was 
in  proper  condition,  of  the  defect  (i). 

Appeal  from  Circuit  Court,  Lauderdale  County. 

Action  for  injuries  by  Ben  Thomas  against  A.  D.  Bellamy,  receiver 
of  the  Florence  Wagon  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Judgment  affirmed, 

'*  This  was  an  action  brought  by  the  appellant,  Ben  Thomas,  who 
was  a  minor,  through  his  next  friend,  against  A.  D.  Bellamy,  as 
receiver  of  the  Florence  Wagon  Company.  The  plaintiff,  while  in 
the  employment  of  the  defendant  as  receiver  of  the  Florence  Wagon 
Company,  was  injured  in  the  discharge  of  his  duties.  The  com- 
plaint, as  originally  filed,  contained  four  counts.  Demurrers  were 
interposed  to  these  counts,  which  demurrers  were  confessed  by  the 
plaintiff.  Thereupon  the  plaintiff  amended  his  complaint  by  adding 
other  counts,  in  some  of  which  he  alleged  that  the  injury  sustained 
by  him  was  caused  by  reason  of  defects  in  the  condition  of  the 
machinery  or  plant  used  by  the  defendant  in  conducting  its  busi- 
ness. In  other  counts  of  the  complaint  the  negligence  complained  of 
was  that  of  one  Charles  Morrison,  who  was  employed  by  the  defend- 
ant as  superintendent  of  the  defendant's  plant;  such  negligence 
being  in  failing  to  repair  the  machinery  which  the  plaintiff  had  to 
work.  The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 
The  defendant  introduced  no  evidence,  and,  upon  the  introduction 

z.  For  other  acdons  from  1897  10  of  notice  of  defect,  see  vols.  1-8,  Am. 
date,  relating  to  employees  injured  by  Neg.  Rep.,  and  the  carrent  numbers 
defective  machinery,  and  the  question    of  that  series  of  Reports. 
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of  the  evidence  for  the  plaintiff,  the  court,  at  the  request  of  the 
defendant,  gave  the  general  affirmative  charge  in  his  behalf,  to  the 
giving  of  which  charge  the  plaintiff  duly  excepted.  There  were 
verdict  and  judgment  for  the  defendant.  The  plaintiff  appeals,  and 
assigns  as  error  the  several  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved." 

R.  T.  Simpson  and  Emmet  0*Neal,  for  appellant. 

Simpson  &  Jones,  for  appellee. 

Tyson,  J.  —  There  are  but  two  assignments  of  error  in  the  record. 
The  first  is  based  upon  the  sustaining  by  the  court  of  a  demurrer 
to  the  original  counts  of  the  complaint.  The  record  discloses  that 
this  demurrer  was  confessed  by  the  plaintiff.  He  cannot  now,  of 
course,  have  the  action  of  the  court  in  respect  to  it  reviewed.  The 
other  assignment  is  based  upon  the  action  of  the  court  in  giving,  at 
the  request  of  the  defendant,  the  general  affirmative  charge.  There 
are  two  contentions  insisted  upon  in  argument,  and  we  quote  them: 
**  I.  The  evidence  adduced  by  the  appellant  tends  to  show  that  the 
injury  was  caused  by  reason  of  the  defects  in  the  condition  of 
machinery  or  plant  connected  with  and  used  by  appellee  in  conduct- 
ing its  business.  2.  The  evidence  tends  to  show  that  the  injury  to 
appellant  was  caused  by  reason  of  the  negligence  of  a  person  in  the 
service  or  employment  of  the  master  or  employer,  who  had  the 
supervision  or  superintendence  in  keeping  in  repair  the  punch 
machine  that  injured  appellant.'*  It  is  manifest  from  this  state- 
ment that  the  plaintiff  predicates  his  right  of  recovery  upon  an 
injury  received  on  account  of  an  alleged  or  supposed  defect  in  a 
punch  machine.  But  the  master  or  employer  is  not  liable  for  such 
injury  if  the  plaintiff,  whom  the  evidence  shows  was  an  employee  to 
use  the  machine,  knew  of  the  defect,  and  failed  in  a  reasonable  time 
to  give  information  thereof  to  the  master  or  employer,  or  to  some 
person  superior  to  himself  engaged  in  the  service  or  employment  cf 
the  master  or  employer,  unless  he  was  aware  that  the  master  or 
employer  or  such  superior  already  knew  of  such  defect;  nor  is  the 
master  or  employer  liable  unless  the  defect  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to,  the  negligence  of  the  master 
or  employer,  or  of  some  person  in  the  service  of  the  master  or 
employer,  and  intrusted  by  him  with  the  duty  of  seeing  that  the 
machine  was  in  proper  condition.  Code,  sec.  1749.  The  evidence  of 
the  plaintiff  himself  shows:  That  he  had  been  working  in  the 
wagon  works  of  the  defendant  for  three  years,  and  had  been  for  sev- 
eral weeks  operating  the  punch  machine,  which  bad  been  in  the 
works  about  one  year.  That  a  few  days  before  the  accident  he  dis- 
covered that  the  machine  would  not  hold   the  punch,  on  account  of 
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the  threads  by  which  it  was  held  being  worn  and  out  of  repair.  He 
at  once  reported  this  condition  to  one  Charles  Morrison,  who  was 
the  head  of  the  blacksmith  department,  in  which  he  worked,  and 
whose  orders  he  obeyed.  Morrison  had  a  mechanic  to  cut  new 
threads  on  the  punch  and  fix  the  machine.  Two  or  three  days 
before  the  accident  the  machine  got  out  of  repair  again,  and,  upon 
his  informing  Morrison,  he  had  it  repaired  a  second  time.  On  the 
morning  the  injury  occurred,  he  says:  **  I  screwed  in  the  punch 
as  tight  as  possible,  and  let  the  punch  down  once  with  my  hand,  to 
be  sure  it  would  strike  the  hole  in  the  die.  It  came  down  all  right. 
I  then  set  the  belt  and  started  the  machinery,  and  the  punch  came 
out  of  the  machine  and  struck  the  die,  which  blow  broke  the  punch 
and  struck  me  in  the  eye."  On  cross-examination  he  testified: 
"  I  was  always  very  careful  to  see  that  the  die  was  in  place,  so  that 
the  punch  would  strike  the  hole  in  the  die.  At  the  time  that  the 
accident  occurred  I  first  let  down  the  punch  with  my  hand,  and  then 
the  second  time  with  the  power.  A  die  was  under  the  punch,  and 
the  first  time  it  came  down  exactly  in  the  right  place.  Both  times  the 
punch  struck  the  hole  in  the  die  in  the  center.  The  third  time 
the  punch  went  down  was  the  time  my  eye  was  destroyed.  I  do 
not  know  whether  it  struck  in  the  die  all  right  or  not  the  last  time. 
There  was  no  iron  in  the  machine  being  punched  at  the  time  the 
accident  occurred."  Without  quoting  further  from  the  evidence, 
we  will  state  that  it  shows  that  this  machine  was  being  used  for  the 
purpose  of  punching  holes  through  sheet  iron.  Other  witnesses 
were  examined  by  the  plaintiff,  but  their  testimony  sheds  no  light 
upon  the  question  as  to  whether  the  plaintiff  knew  of  the  defect, 
and  failed  to  give  the  information  to  his  superior,  or  that  the  defect 
had  not  been  remedied  owing  to  the  negligence  of  the  person 
intrusted  with  the  duty  of  seeing  that  the  machine  was  in  proper 
condition.  It  is  beyond  adverse  inference  that,  if  the  plaintiff  knew 
on  the  morning  of  the  accident  that  the  punch  was  loose,  he  gave 
no  information  of  its  condition  to  his  employer  or  Morrison.  The 
only  reasonable  inference  to  be  drawn  from  his  statement  that  he 
"  screwed  in  the  punch  as  tight  as  possible  "  on  the  morning  of  the 
accident  is  that  he  suspected  that  it  would  come  out  when  he  began 
to  operate  the  machine.  But,  independent  of  this,  it  is  not  shown 
by  the  evidence  of  the  plaintiff  himself  or  by  any  other  witness  that 
Morrison  was  intrusted  by  the  defendant  with  the  duty  of  seeing 
that  the  machine  was  in  proper  condition.  At  best,  the  testimony 
of  the  plaintiff  only  shows  that  Morrison  had  some  one  to  repair  the 
machine  whenever  his  attention  was  called  by  the  plaintiff  to  its 
being  out  of  order.     On  the  contrary,  the  testimony  of  Fisher  shows 
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that  it  was  **  the  duty  of  the  foreman  (Morrison)  to  carry  out  the 
orders  of  the  superintendent,  and  that  he  had  charge  of  all  the 
machinery  of  the  blacksmith  department,  but  that  he  was  not 
charged  with  the  duty  of  keeping  the  machines  in  order."  Railway^ 
Co.  V,  Chambliss,  97  Ala.  171,  11  Southern  Rep.  897. 

There  is  no  error  in  the  record,  afnd  the  judgment  is  affirmed. 


POPE  V.  FARMERS'  UNION  AND  MILLING 

COMPANY. 

Supreme  Court^  California^  September^  igoo. 


WAREHOUSEMAN  — FAILURE  TO  DELIVER  WHEAT  — INCENDIARY 
FIRE  — NEGLIGENCE  — DAMAGE  BY  ELEMENTS.  —  Where  plaintiff 
sued  to  recover  from  defendant  the  value  of  certain  wheat  destroyed  by  fire 
of  incendiary  origin,  which  the  defendant  contracted  to  deliver,  "  damage 
by  the  elements  excepted/'  it  was  no  defense  to  say  or  to  show  that  the 
wheat  was  destroyed  without  negligence,  it  being  incumbent  upon  defend- 
ant to  show  that  the  wheal  was  in  fact  destroyed  or  damaged  by  the  ele- 
ments, the  phrase  *'  damage  by  the  elements  "  being  equivalent  to  '*  act  of 
God  ••  (I). 

I.  For  other  actions  against  ware-  gence,  there  being  no  presumption  of 
housemen,  from  1897  to  date,  see  vols,  negligence  of  bailee  where  goods  are 
z-8,  Am.  Neg.  Rep.,  and  the  current  lost  while  in  his  possession.  The  bur- 
numbers  of  that  series  of  Reports,  den  is  on  plaintiff  to  prove  negligence. 
See  also  the  same  series  of  Reports  for  In  Georgia  and  Alabama  R'y  v, 
actions  for  loss  of  wheat,  etc.,  by  fire,  Pound  (Georgia^  Jutu,  igooj,  36  S.  £, 
etc.  Rep.  312,  an  action   for  damages  re- 

For    actions    between   Bailor  and  suiting  from  loss  by  fire  of  certain  dry 

Bailee,   from    the  earliest  period   to  goods  in  the  railway  company's  freight 

1897,  see  vol.  I,  Am.  Neg.  Cas.,  where  depot,  which     was     accidentally    de- 

the  same  are  chronologically  arranged  stroyed  by  fire,  judgment  for  plainilff" 

and  grouped  in  alphabetical  order  of  was  reversed.      The    syllabus  by  the 

states.  court  states  the  case  as  follows: 

Liability  for  loss  of  goods  by  fire  in  *'As  was  decided  in  Almand  v.  Rail- 

warehouse,  —  In     James     v.     Orrell  road  Co.,  95  Ga    775,   22  S.  E.  Rep. 

f Arkansas,  June ^  igooj,  57  S.  W.  Rep.  674,  'where  goods  are  shipped  by  rail, 

931,  an  action  against  James  to  recover  and  arrive  at  destination   within  the- 

damages    for   cotton    stolen    and  de-  usual  time  required  for  transportation, 

stroyed  by  fire  while  in  his  possession,  and  are  there  deposited  by  the  railroad 

judgment  for  plaintiffs  was  reversed  company  in  a  place  of  safety,  and  held 

for  erroneous  instruction  to  the  effect  ready  to  be  delivered  to  the  consignee- 

that  the  loss  being  admitted,  the  bur-  on  demand,  the  company's  liability  as^ 

den  was  on  defendant  to  show  that  the  a  common  carrier,  in  the  absence  of  a 

loss  was  not  occasioned  by  his  negli-  contrary  custom  of  trade  as  to  deliv- 
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Department  2.   Appeal  from  Superior  Court,  San  Joaquin  County. 

Action  by  L.  C.  Pope  against  the  Farmers'  Union  &  Milling  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Judgment  reversed, 

J.  W.  SwiNNERTON,  for  appellant. 

Woods  &  Levinsky,  Nicol  &  Orr  and  R.  L.  Beardslee,  for 
respondent. 

ery.  ceases,  and  its  liability  as  a  ware-  for  insurance,   when  there  is  no  evi- 

houseman  begins.'  -                                 '  dence  that  the  plaintiff's  goods  were 

**  In  order  to  show  the  existence  of  covered  by  insurance,  or  that  the  de- 

a  custom  varying  the  general  rule  as  fendant    received    anything    from  an 

above  announced  at  a  particular  place  insurance  company  on  account  of  the 

by  reason    of    the  railroad   company  loss  thereof." 

having  observed  a  usage  of  notifying  In  McGrew    v.  Thayer  (Ind,  App, 

consignees  of  the  arrival  of  goods,  it  May,iqoo)^  57  N.  £.  Rep.  262,  action 

must  be  affirmatively  proved  that  this  for  loss  of  grain  by  fire  while  in  de- 

asage  was  of  an  established  and  gen-  fendant's    warehouse,    judgment    for 

eral  nature,  and  that  the  notices  given  defendant  was  affirmed.     The  plaintiff 

in    pursuance    thereof  were    of    such  sued  to  recover  for  grain  alleged  to  have 

character  as  to  in4icate,  or  to  reason-  been  sold  and  delivered  to  defendants, 

ably  warrant  the   inference,   that  the  and   the  main    question    for  decision 

company  intended  to  remain  liable  as  was,  did  the  facts  specially  found  show 

a  common  carrier  until  the  consignee,  a  contract  of  bailment  or  a  contract  of 

in  each  instance,  had  had  reasonable  sale?    The  court  held  that  the  receipts 

time  and  opportunity   to   remove   his  showed  a  contract  of  bailment  stating 

goods  from  its  custody.  in  the  course  of  its  ppinion:     "  It  is  the 

"  Such  a  custom  is  not  sufficiently  law  of  this  jurisdiction,  as  well  as  of 
proved  by  evidence  which  shows  no  many  others,  that  where  a  warehouse- 
more  than  that  the  company  had  been  man  receives  grain  on  deposit  for  the 
in  the  habit  of  notifying  a  particular  owner,  to  be  mingled  with  other  grain 
customer,  by  postal  card,  of  the  arrival  in  a  common  receptacle,  from  which 
of  his  goods,  and  informing  him  that  sales  are  made,  the  warehouseman 
storage  or  demurrage  would  be  charged  keeping  constantly  on  hand  grain  of 
thereon  unless  they  were  called  for  like  kind  and  quality  for  the  depositor 
within  a  time  specified,  and  that  it  had  and  ready  for  delivery  to  him  on  call, 
in  this  manner,  and  also  by  messages,  the  contract  is  one  of  bailment,  and  not 
by  telephone  and  otherwise,  given  of  sale.  Woodward  v.  Seamans,  125 
similar  notices  to  other  customers,  in  Ind.  330,  25  N.  E.  Rep.  444;  Rice  v. 
some  of  which  it  was  stated  that  un-  Nixon,  97  Ind.  97;  Bottenberg  v.  Nix- 
less  the  goods  were  removed  as  re-  on,  97  Ind.  106;  Schindlers/.  Westover, 
quested  they  would  be  '  held  *  or  99  Ind.  395;  Lyon  v,  Lenor,  106  Ind. 
*  stored  '  at  the  owner's  risk.  567,    7   N.    E.    Rep.    311;    Preston   v. 

"  It  is  not,  in  the  trial  of  an  action  Witherspoon,  109 Ind.  457, 9  N.  E.  Rep. 

against  a   railroad   company   for   the  585;  Morningstar  v,  Cunningham,  no 

value  of  goods  alleged  to  have  been  Ind.  328,  11  N.  E.  Rep.  593:  Baker  v, 

burned  in  its  depot,   proper  to  allow  Born,  17  Ind.  App.  422,  46  N.  E.  Rep. 

counsel  for  the  plaintiff  to  argue  to  the  930.     The  facts  specially  found  bring 

jury  that  his  client  is  entitled   to  re-  this  case   squarely   within  the  above 

cover  money  collected  by  the  company  rule." 
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Henshaw,  J.  — Plaintiff  sued  to  recover  from  defendant  the  value 
of  certain  wheat  deposited  under  the  terms  of  the  following  written 
contract:  **  Stockton,  Cal.,  July  31,  1897.  Received  of  Mrs.  L.  C. 
Pope,  in  the  Eureka  warehouse,  situated  on  Levee  street,  Stockton, 
the  following  described  merchandise,  which  we  agree  to  deliver 
(damage  by  the  elements  excepted),  upon  the  surrender  of  this  cer- 
tificate and  payment  of  charges,  twenty-seven  hundred  seventy-six 
sacks  wheat,  weighing  three  hundred  eighty-three  thousand  one 
hundred  forty-six  pounds.  Rates  of  storage,  seventy-five  cents  per 
ton  for  the  season  ending  June  i,  1898.  Two  thousand  seven  hun- 
dred and  seventy-six  sacks  wheat,  weighing  383,146.  Room  6,  pile 
No.  67.  Mark:  *  L.  C.  P.'"  The  complaint  alleged  a  demand 
upon  the  defendant  for  the  return  of  the  wheat,  and  its  failure  to 
comply  therewith.  The  answer  of  defendant  did  not  deny  the  exist- 
ence of  the  contract,  but  pleaded  that,  through  no  negligence  upon 
its  part,  the  major  portion  of  the  wheat  was  destroyed  by  fire,  and 
the  rest  of  it  so  badly  damaged  as  to  be  of  small  value,  and  offered 
to  restore  to  plaintiff  the  damaged  wheat  in  its  possession,  and  the 
value  of  such  portion  of  the  damaged  wheat  as  it  had  already  sold. 
Under  these  pleadings,  a  trial  was  had  before  a  jury.  The  plaintiff 
rested  her  case  without  the  introduction  of  any  evidence.  The  evi- 
dence for  the  defense,  which  was  admitted  without  any  objection 
by  plaintiff,  showed  that  the  warehouse  was  destroyed  by  fire,  and 
that  the  fire  was  of  incendiary  origin.  The  court  instructed  the 
jury,  generally,  that  plaintiff  could  not  recover  if  it  were  not  shown 
that  defendant  was  negligent.  Verdict  passed  for  defendant,  judg 
ment  in  its  favor  followed  the  verdict,  and  from  that  judgment,  and 
from  an  order  denying  her  a  new  trial,  plaintiff  appeals. 

By  its  written  contract,  defendant  promised  absolutely  to  return 
the  wheat  to  plaintiff  upon  surrender  of  the  certificate,  "  damage  by 
the  elements  excepted."  **  Damage  by  the  elements  "  is  the  equiv- 
alent of  the  phrase  **  act  of  God."  Polack  v.  Pioche,  35  Cal.  416; 
Chidester  v.  Ditch  Co.,  59  Cal.  202;  Fay  v.  Improvement  Co.,  93 
Cal.  253,  261,  26  Pac.  Rep.  1099,  28  Pac.  Rep.  943,  16  L.  R.  A.  188. 
As  no  effort  was  made  by  defendant  to  reform  this  contract  in  any 
way,  it  must  stand,  so  far  as  this  case  is  concerned,  exactly  as  it 
was  written;  and,  so  construing  it,  it  is  open  to  but  one  interpreta- 
tion, namely,  that  defendant's  liability  to  return  the  wheat  was 
absolute,  unless  it  was  prevented  from  so  doing  by  the  act  of  God. 
Under  this  construction  of  the  contract,  it  was  no  defense  for 
defendant  to  say,  or  to  show,  that  the  wheat  was  destroyed  without 
negligence  upon  its  part.  It  was  incumbent  upon  it  to  show  that 
the  wheat  was  in  fact  destroyed  or  damaged  by  the  elements.     The 
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evidence  which  it  adduced  tended  merely  to  prove  that  the  fire  was 
of  incendiary  origin,  and  thus  absolutely  to  negative  the  idea  that 
the  destruction  of  the  grain  was  caused  by  the  act  of  God.  The 
judgment  and  order  are  therefore  reversed,  and  the  cause  remanded. 
We  concur:  Temple,  J.;  McFarland,  J. 


SOUTHERN  RAILWAY  COMPANY  V.  WATSON. 

Supreme  Courts  Georgia^  J^^^^  ipoo. 


CARRIERS  OF  PASSENGERS  —  LIMITING  LIABILITY— TIME  LIMIT  ON 
TICKET  —  REGULATIONS  —  EJECTION  OF  PASSENGER  FROM 
TRAIN.  —  I.  While  the  sectioa  of  the  Code  which  denies  to  a  carrier  the 
right  to  limit  his  legal  liability  by  a  notice  or  entry  on  receipts  given  or 
tickets  sold,  but  declares  that  he  may  do  so  by  express  contract,  applies 
only  to  carriers  of  goods,  yet,  under  general  law,  a  carrier  of  passengers 
cannot  limit  his  legal  liability  for  the  consequences  of  his  own  negligence 
by  such  notice,  or  even  by  express  contract. 

9.  A  carrier  of  passengers,  however,  has  the  legal  right  to  make  reasonable 
rules  and  regulations  for  the  conduct  of  its  business  in  the  transportation  of 
passengers.  When  a  regulation  is  made  affixing  a  limii  to  the  time  in 
which  a  ticket  shall  be  good,  and  the  time  of  the  limit  affords  to  the  pas- 
senger ample  opportunity  to  make  his  journey  with  safety  and  convenience 
to  himself,  such  a  regulation,  if  otherwise  reasonable,  becomes  a  part  of  the 
contract  of  carriage,  and  if,  after  the  expiration  of  the  limit  of  time  specified 
on  his  ticket,  the  passenger  tenders  the  same  for  his  transportation,  and 
for  refusing  to  pay  fare  is  ejected  from  the  train  in  a  decorous  and  proper 
manner  by  the  conductor,  such  ejection  affords  no  cause  of  action  against 
the  carrier  (i). 

I.  For  actions  relating  to  Ejection  in  action  for  being  ejected  from  train 
of  Persons  from  Trains,  Street  Cars,  of  defendants,  was  reversed  for  erro- 
etc,  see  vol.  8,  Am.  Neg.  Cas.,  where  neous  instruction  as  to  exemplary 
the  same  are  chronologically  grouped  damages,  and  submission  of  question 
from  the  earliest  period  to  1S97,  and  to  jury  as  to  whether  conductor  in- 
arranged  in  alphabetical  order  of  suited  plaintiff  or  acted  maliciously 
States.  Subsequent  actions  on  the  towards  him  where  the  evidence  did 
same  topic    to   date  are   reported   in  not  show  same. 

vols.  1-8,  Am.  Neg.  Rep.,  and  the  cur*        Ticket  —  In   Southern  R'y  Co.  v. 

rent  numbers  of  that  series  of  Reports.  Yiovt akd  f  Georgia^  June ^   igooj,  36  S. 

Persons  ejected  from    trains^    etc,  —  E.  Rep.  213,  judgment  for  plaintiff  in 

Among  recent  cases  relating  to  Ejec-  action  for  being  ejected  from  freight 

tion  of  Persons  from  Trains,  etc.,  are  train  of  defendants,  was  reversed,  the 

the  following:  syllabus  by  the  court  stating  the  case  as 

In    RisTiNE    V,  Blocker  (Colorado,  follows:    "No  right  of  action  accrues 

June,  iQOo),  61  Pac.  Rep.  486,  judg-  to  a  passenger  upon  a  railway  train 

ment  for  plaintiff.  Blocker,  for  $500.  for  ejection  therefrom  when  it  appears 
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3.  A  regulation  so  limiting  the  period  of  transportation,  when  it  embraces  a  pro- 
vision for  refunding  the  purchase  price  of  the  ticket,  or  any  unused  part 
thereof,  if  not  used  within  the  limited  period,  is,  as  a  matter  of  law,  held  to 
be  reasonable. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Griffin. 

Action  by  I.  M.  Watson  against  the  Southern  Railway  Company. 
From  judgment  for  plaintiff,  defendant  brings  error.  Judgment 
reversed, 

Charlton  E.  Battle,  for  plaintiff  in  error. 

RoBT.  T.  Daniel,  W.  H.  Beck  and  G.  R.  Hutchens,  for  defeno- 
ant  in  error. 

Little,  J.  —  Watson  instituted  an  action  against  the  Southern  Rail- 
way Company  to  recover  damages  for  being  wrongfully  ejected  from 

that  under  a  reasonable  ref^ulation  of  *'  Conditions  in  a  round-trip  excur- 
the  company  the  ticket  which  he  sion  railroad  ticket  stipulating  that  it 
offered  as  bis  right  for  transportation  shall  be  used  only  by  the  original  pur- 
was  limited  as  to  the  time  in  which  chaser,  and  requiring  him  to  identify 
the  carriage  was  to  be  performed,  and  himself  as  such  at  the  point  of  destina- 
such  limit  had  expired.  Railway  Co.  tion  before  beginning  the  return  pass- 
z/.  Lippman  (March  term,  1900).  8  Am.  age,  are  not  unreasonable  or  invalid. 
Neg.  Rep.  13,  36  S.  E.  Rep.  202.  "  D.  purchased  the  return  portion  of 

"  One   who   takes   passage   upon   a  such   a  ticket  from   a   broker  at  the 

freight  train  to  a  designated  city  is  en-  point  of  destination,  upon  which  the 

titled  to  carriage  thereon  only  to  the  conditions  named  were  plainly  printed, 

point  or    place    in    such    city    or  its  It  had  not  been  signed  by  the  original 

suburbs  at  which  the  run  of  this  train  purchaser,  and  the  broker  signed  D.*s 

upon  its  usual  and  regular  schedule  is  name  on  the  ticket  as  though  he  were 

terminated,  and  cannot   demand   the  the  original  purchaser,  had  the  signa- 

right  to  be  transported  thereon  to  a  ture  witnessed,  and  then  delivered  it 

station  to  which  only  passenger  trains  to  D.,  who  started  on  his  journey.     The 

of  the  company  are  carried  for  the  dis-  first  conductor  to  whom   it  was  pre- 

charge  of  passengers.  sented  accepted  the  ticket  for  passage, 

"Applying     the     rules    above     an-  but  the  second  conductor  discovered 

nounced  to   the   facts  of   the   present  that  D.  was  not  entitled  to  ride  upon 

case,  the  verdict  in  the  plaintiff's  favor  the  ticket,   took  it  up,  and  D.,  having 

was  contrary  to    law,   and   ought  to  refused  to  pay  his  fare,  was  required  to 

have  been  set  aside/'  leave   the   train.    Held^   that   D.,   not 

In  DANGERFiELDr.  Atchison,Topeka  being  the  original  purchaser,  nor  hav- 

AND  Santa  Fe  R'y  Co.,  ^Aawjrtj,y««/,  ing    complied     with     the    conditions 

igooj^  61  Pac.   Rep.  405,  an  action  for  plainly  printed  upon  the  ticket,   was 

damages  for  being  compelled  to  leave  not  entitled   to  ride   upon   the  same; 

defendant's  train  on  refusal  of  defend-  that  the  conditions  of  the  contract  were 

ant's    conductor   to  accept  a  limited  not  waived,  and  the  railway  company 

round-trip     ticket     purchased     of    a  was  not  estopped  to  refuse  the  ticket 

broker,  judgment  for  defendant  was  because   the  agents  of  the    company 

affirmed,   the    syllabus   by   the    court  to  whom  it  was  first  presented  did  not 

stating  the  case  as  follows:  discover  the  imposition,  and  when  the 
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one  of  the  cars  of  the  defendant,  while  a  passenger,  on  June  i,  1897. 
A  trial  of  the  case  resulted  in  a  verdict  for  the  plaintiff  for  $200. 
Defendant  made  a  motion  for  a  new  trial,  which  was  overruled,  and 
he  excepted.     It  appeared  from  the  evidence  that  the  plaintiff  lived 

•discovery  was  made  the  company  had  team  by  which  he  was  killed  wilhout 
the  right  to  refuse  to  carry  D.  further,  fault  on  the  pan  of  the  motorman.  On 
and,  upon  his  failure  to  pay  his  fare,  this  conflicting  testimony  the  court  in- 
to require  him  to  leave  the  train.  structed  the  jury  that,  if  the  motorman 

"  The  general  rule  is  that  the  con-  pushed  1  he  intestate  from  the  platform 

duct  of  one  which  had  been  induced  by  of  the  car  into  the  street,  and  under  or 

the  misrepresentation  or  fraud  of  an-  immediately  in    front    of    a    passing 

other  cannot   be   relied   upon   by   the  wagon,  whereby  he  was  unavoidably 

latter  as  an  estoppel."  run    over,   they  should   find   for  the 

TV^j^ajj^.  —  In  NussBAUM  z'.  Louis-  plaintiff    also  that  it  was  the  duty  of 

viLLE  R'y  Co.  ( Kentucky y  May^  1900 J y  the  motorman  to  make  him  get  off  the 

57  S.  W.  Rep.  249,  judgment  for  rail-  car   by   warning  him  to  do  so,  or,  if 

way  company  was  affirmed  in  action  necessary,  by  using  such  force  as  was 

for  damages  for  death  of  boy  who  was  reasonably  necessary  to  make  him  get 

ejected    from   defendant's  street  car.  off,  but  that  in  using  force  to  eject  the 

HoBSON,  J.,  stated  the  case  as  follows:  boy,  if  he  did  eject  him  by  force,  it  was 

**  The  proof  for  appellant    [plaintiff]  the  duty  of  the  motorman  to  exercise 

showed   that    the  intestate   was  nine  ordinary  care  to  prevent  injuring  him 

years  old;  that  he  and  two  other  boys,  or  causing  him  to  be  injured  by  such 

a  year  or  two  older  than  he,  jumped  on  ejection;  and,  if  he  failed  to  use  such 

one  of  appellee's  cars  to  ride  to  the  care,   and  by  reason  of  this  the  boy 

turntable;  that  when  the  car  got  to  the  was  injured,  the  jury  should  find  for 

turntable  the  boys  were  on  the  rear  end  the  appellant.     This  seems  to  us  a  fair 

of  the   car,   and  the  motorman  said,  statement  of  the  law  of  the  case,  and, 

*"  There,  kid,  pull  that  trolley  down,"  taking  the  instructions  as  a  whole,  we 

and  thereupon  the  intestate  and  an-  cannot  see  how  the  jury  could  have 

other  boy  commenced  scrambling  for  been  misled."  Judgment  for  defendant 

the  rope;  that  the  intestate  got  it,  and  affirmed. 

while  the  two  boys  were  scuffitng  over  Ejection  of  infant — Failure  of  parent 

the  rope,  the    motorman  came   back  to  pay  fare,  —  In  Braun  v.  Northern 

through   the    car.   and    shoved    them  Pacific    R'y    Co.    ( Minnesota^    May, 

both,  pushing  the  intestate  off  the  car  jgoo)^  82  N.  W.   Rep.  675.  judgment 

and  the  other  boy  to  the  steps,  where  for  plaintiff  was  affirmed  in  action  to 

he  caught  the  railing  and  hung  on;  recover  damages  for  wrongful  expul- 

that  as  the  intestate  was  pushed  from  sionof  plaintiff  and  his  infant  son  from 

the  car  a  wagon  was  driving  rapidly  one  of  defendant's  passenger  trains, 

by,  and  ran  over  him  just  as  he  reached  The  syllabus  by  the  court  states  the 

the  ground,  by  reason  of  his  having  case  as  follows: 

been  pushed  from  the  car,  inflicting  "  The  law  implies  a  contract  on  the 
injuries  from  which  he  died.  On  the  part  of  a  parent  who  enters  a  rail- 
other  band,  the  proof  for  the  appellee  road  train  with  a  child  non  sui  juris, 
thowed  that  the  motorman  was  not  and  subject  to  payment  of  fare,  to  pay 
near  the  boys,  and  that  they  jumped  off  the  fare  of  such  child, 
the  car,  and  that  intestate,  in  getting  ''  If  he  refuse  to  pay  such  fare,  both 
off  the  car,  got  under  the  wagon  and  may  be  expelled  and  removed  from 
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at  Tallapoosa,  Ga.,  which  was  situated  on  one  of  the  lines  of  the 

defendant's  railroad.  He  desired  to  go  to  Columbus,  Ga.,  to  which 
point  the  defendant  also  maintained  and  operated  a  railroad.  Plaintiff 
consulted  the  agent  of  the  defendant  in  Tallapoosa,  and  informed  him 

the  train,  even  though  the  parent  ten-  court  (per  James,  Ch.  J.)  as   follows: 

ders  payment  of  his  own  fare.  "  This  action   was   to   recover  actual 

**  The  forcible  ejection  and  removal  damages  for  being  evicted  from  appel- 
of  a  child  of  tender  years  from  a  rail-  lant's  train  while  en  route  from  £1 
road  train  on  which  it  has  taken  pas-  Paso  to  Las  Cruces.  Plaintiff  was  a 
sage  with  its  parent,  for  the  failure  of  passenger,  and  held  a  valid  ticket 
the  parent  to  pay  the  child's  fare,  is,  entitling  him  to  passage,  which  the 
whether  rightful  or  wrongful,  in  effect  conductor  did  not  recognize.  Verdict 
the  ejection  and  removal  of  the  parent,  for  plaintiff  for$50o.  We  are  not  able 
If,  in  such  case,  the  parent  has  paid  to  sustain  the  first  assignment,  which 
his  own  fare  before  the  removal  of  the  claims  that  the  verdict  is  not  supported 
child,  such  fare,  or  the  unearned  value  by  the  evidence,  and  is  excessive  to 
thereof,  must  be  returned,  or  offered  the  extent  of  showing  that  it  was  die- 
to  be  returned,  as  a  condition  prece-  tated  by  prejudice.  The  only  element 
dent  to  the  right  of  removal.*'  of  damage  (besides  the  cost  of  a  pas- 

Refusal  to  accept  passenger  with  live  sage  from  El  Paso  to  Las  Cruces),  which 

goat  —  Rules    and    regulations,  —  In  the  charge  of  the  court  permitted  the 

Daniel  v.  North  Jersey  Street  R'y  jury  to  find  for,  was  the  distress  of 

Co.  (New  Jersey^  June^  iQooJ,  46  Atl.  mind,  if  any,  suffered  by  plaintiff  from 

Rep.  625,  judgment   for  plaintiff,   in  being  put  off  the  train  under  the  cir- 

action  for  damages  for  refusal  of  de-  cumstances  attending  such  act.     The 

fendant  to   permit  him   to  board  car  sum  of  $500  for  such  injury  appears  ta 

with  live  goat,  was  reversed,  the  sylla-  us  to  be  large,  but   not  so  large  as 

bus  by  the  court  stating  the  case  as  to   warrant  our    interference,    in  this 

follows:  species    of    damage.     The    jury    and 

"  In  an  action  for  damages  against  judge  were  in  a  better  position  than  we 

a  corporation  operating  a  street  railway  are   to  pass  on   the   susceptibility  of 

for  the  refusal  of  one  of  its  conductors  plaintiff  to  that  character  of  damage, 

to  accept  a  passenger  carrying  in  his  and   the  extent   thereof    in  his  case» 

arms  a  live  goat,  it  is  error  to  submit  That  said  sum  cannot  be  said  to  be  ex- 

to  the  jury   the  reasonableness  of  a  cessive  in  any  and  every  instance  of 

regulation  of  the  company  forbidding  damage    of    this    kind    is    obvious.*' 

the  carrying  of   live  animals   in   the  *    *    *    "  There  was  testimony  that 

cars.    The  reasonableness  of  such   a  plaintiff    was     rudely    expelled     and 

regulation  is  for  the  trial  court.  ejected  from  the  train,  when  we  coo- 

"  The  cases  of  State  v.  Overton,  24  sider  the  manner  in  which  it  waa 
N.  J.  L.  435,  Railroad  Co.  v.  Ayres,  29  brought  atout  by  the  conductor.  The 
N.  J.  L.  393,  and  Compton  v.  Trans-  court  having  restricted  the  recovery  to> 
portation  Co.,  34  N.  J.  L.  134,  dis*  mental  distress  consequent  upon  plain- 
approved.*'  tiff's  removal  from  the  train,  there  was 

Mental    distress  —  Damages,   —  In  no  error  in  stating  that  the  jury  could, 

Atchison,  Topeka  and  Sante  Fe  R*y  in  determining  the  damages,  '  look  to> 

Co.  t/.  CuNiFFE  (Texas  Civil  Appeals,  all  the  surroundings.'    This  expressioo 

May,  igooj,  57   S.  W.    Rep.  692,   the  occurs  in  a  special  charge,   where  it 

facts  of  the  case  were  stated  by  the  could  not  be  taken  as  having  reference 
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that  he  desired  to  be  in  Columbus  by  ten  o'clock  on  the  next  day,  and 
was  informed  by  the  agent  that  there  was  no  train  running  directly 
from  Tallapoosa  to  Columbus,  but  that  he  could  go  to  Atlanta  from 
Tallapoosa  on  Friday  night,  and,  leaving  Atlanta  on  the  early  morn- 
ing train,  would  arrive  in  Columbus  by  nine  o'clock.  The  agent 
also  told  plaintiff  that  he  could  purchase  a  through  ticket  from  Tal- 
lapoosa to  Columbus,  for  which  there  would  be  no  reduction  in  the 
rate,  but  would  save  him  the  trouble  of  purchasing  another  ticket 
in  Atlanta.  The  agent  said  nothing  to  the  plaintiff  as*  to  the  kind 
or  character  of  the  ticket  which  he  would  furnish  him.  After  this 
conversation,  plaintiff  purchased  a  through  ticket  from  Tallapoosa 
to  Columbus,  and  leaving  Tallapoosa  at  8:30  o'clock  on  Friday 
night,  he  reached  Atlanta  about  eleven  o'clock  the  same  night. 
The  train  for  Columbus  regularly  left  Atlanta  about  five  o'clock  in 
the  morning.  Plaintiff  went  to  the  station  next  morning  at  a  very 
early  hour,  but  did  not  take  the  train,  because,  having  temporarily 
left  the  station,  when  he  returned  the  train  had  departed.  There 
was  also  a  train  which  left  Atlanta  daily  in  the  afternoon,  reaching 
Columbus  early  at  night.  The  route  to  Columbus  from  Atlanta  by 
the  Southern  Railway  was  over  its  main  line  to  McDonough,  and 
from  there  over  the  Georgia  Midland  Division  to  Columbus.  The 
cars  for  Columbus  were  attached  to  a  train,  and  carried  to  Mc- 
Donough and  detached.  These  cars  were  then  attached  to  another 
locomotive  and  carried  on  to  Columbus  in  charge  of  another  con- 
ductor. Plaintiff  remained  in  Atlanta  on  Saturday.  On  Sunday  he 
went  up  to  Douglasville,  and  returned  to  Atlanta,  and  on  the  Tues- 
day morning  following  boarded  the  train  for  Columbus.  The  con- 
ductor on  the  train  between  Atlanta  and  McDonough  declined  to 
accept  for  passage  the  ticket  which  plaintiff  had  purchased  in  Talla- 

to  anything  but  the  circumstances  at-  fied.  It  appeared  that  plain tifif,  a  col- 
tending  the  act  of  expression.  There  ored  woman,  was  wrongfully  ejected 
was  no  error  in  the  charge  authoriiing  from  the  train  at  Pasadena,  CaL,  while 
the  jury  to  find  such  damages  as  plain-  her  trunk  was  carried  to  her  destina- 
tiff  may  be  entitled  to, '  not  to  exceed  tion  at  Cincinnati,  Ohio,  leaving  plain- 
one  thousand  dollars.'  The  verdict  tiff  with  no  clothes  except  those  she 
was  for  $500,  and  it  is  very  evident  was  wearing,  and  she  was  compelled 
that  the  jury  were  not  governed  or  thereby  to  buy  clothes  costing $37.25. 
misled  by  this."  Judgment  for  plain-  The  cost  of  the  ticket  taken  from  plain- 
tiff affirmed.  tiff  was  $77.50.  Held,  that  the  incon- 
Damages,  —  In  Proctor  p.  South-  venience  and  pecuniary  loss  were 
ERN  California  R*y  Co.  (California^  proper  elements  of  damages,  but  the 
September^  igooj,  63  Pac.  Rep.  306,  an  cost  of  the  clothing  purchased  was  not 
action  for  damages  for  ejection  of  a  proper  element  of  damage,  and  judg- 
plaintiff  from  defendant's  train,  judg-  ment  modified  on  plaintiff  remitting 
meat  for  plaintiff  for  $575  was  modi-  from  the  judgment  the  sum  of  $37.25. 
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poosa  on  the  Friday  previous,  because  it  was  a  limited  ticket,  and 
the  limit  of  time  had  expired.  This  train  did  not  stop  at  any  point 
between  Atlanta  and  McDonough,  and  the  conductor  informed  the 
plaintiff  that  the  conductor  from  McDonough  to  Columbus  would 
not  accept  the  ticket  for  passage.  After  leaving  McDonough,  he 
presented  the  ticket  to  the  second  conductor,  who  refused  to  accept 
it  for  passage,  and  when  the  train  reached  GrifRn  the  plaintiff  was 
requested  to  leave  the  train.  He  declined  to  do  so,  and  was 
ejected.  Concerning  the  manner  of  ejection  there  is  no  complaint. 
Plaintiff  had  frequently  purchased  tickets  over  the  linpes  of  the 
Southern  Railway  since  1896,  but  testified  that  he  had  never  inspected 
any  of  those  tickets  to  ascertain  whether  they  were  limited  or  unlim- 
ited. He  did  not  know  at  the  time  it  was  purchased  that  his  ticket 
was  limited.  He  knew  that  it  had  holes  punched  in  it,  because  he 
saw  the  agent  when  he  made  the  holes,  but  did  not  look  to  see  for 
what  purpose  they  were  made.  After  arriving  at  McDonough, 
plaintiff  knew  that  his  ticket  had  expired,  but  he  thought  it  was 
possible  that  the  conductor  might  pass  him  on  it.  He  was  informed  by 
the  second  conductor  that  if  he  would  take  the  ticket  back  to  Talla- 
poosa, where  it  was  issued,  the  amount  of  money  he  paid  for  it 
would  doubtless  be  refunded.  Plaintiff  testified  further  that  at  the 
time  he  was  ejected  he  had  sufficient  money  with  which  to  pay  his 
fare  to  Columbus,  but  not  enough  to  pay  his  fare  to  Columbus, 
hotel  bill,  and  return  passage.  He  also  testified  that  the  limit  on 
the  ticket  gave  him  time  to  go  from  Tallapoosa  to  Columbus.  It 
was  shown  that  the  regular  fare  from  McDonough  to  Columbus  was 
$2.94,  and  that  all  local  tickets  issued  by  the  Southern  Railway  Com- 
pany are  limited  tickets,  and  good  for  continuous  passage  only. 
The  limit  is  expressed  by  punching  out  the  date  on  the  margin  of 
the  ticket.  The  sale  of  limited  tickets  exclusively  began  on  May 
15,  1896.  Each  ticket  shows  that  it  is  limited,  and  the  time  in  which 
it  may  be  used.  Notices  of  this  regulation  were  posted  in  the  ticket 
windows  and  waiting  rooms  at  all  of  the  depots,  in  plain,  legible 
type,  placed  in  conspicuous  places.  The  ticket  which  the  plaintiff 
purchased  on  May  28th  was  limited  as  good  for  use  through  May 
29th.  The  plaintiff  paid  regular  fare  for  the  ticket.  It  was  also 
testified  that  the  regulation  for  the  adoption  of  limited  local  tickets 
was  made  by  the  railroad  in  1896,  for  the  reason  that  the  limited 
ticket  conferred  benefits  on  the  passenger  and  the  railway  company 
beyond  those  afforded  by  an  unlimited  ticket.  If  a  passenger  should 
lose  his  ticket,  or  have  it  stolen  from  him,  and  it  has  not  been  used 
within  the  time  limited,  the  railway  company  refunds  the  amount 
paid  to  the  purchaser.     Without  a  limitation,  no  such  refunding 
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could  be  made,  because  it  would  be  impossible  to  ascertain  when 
the  ticket  might  thereafter  be  used.  The  regulation  was  beneficial 
also  to  the  railway  company,  because  it  enabled  it  to  more  properly 
check  its  accounts,  which  include  sales  of  tickets  by  agents,  as  well 
as  their  collection  by  conductors;  and  it  also  diminished  the  oppor- 
tunity for  the  fraudulent  manipulation  of  a  ticket  either  to  the 
injury  of  a  passenger  or  the  revenues  of  the  company.  It  was  also 
testified  that  ten  or  twelve  tickets  are  daily  redeemed  by  the  defend- 
ant company.  The  plaintiff  testified  in  rebuttal  that  he  had  never 
seen  any  of  the  notices  in  relation  to  the  limitation  of  tickets,  nor 
did  he  know  that  the  ticket  he  purchased  was  limited. 

There  are  many  grounds  set  out  in  the  motion  for  new  trial, 
which,  if  considered,  would  require  a  discussion  of  many  questions 
which,  under  the  view  that  we  take  of  this  case,  are  not  material  to 
the  ascertainment  of  the  rights  of  the  respective  parties.  After  all, 
the  merits  of  the  case  must  depend  on  a  solution  of  the  question 
whether  one  who  has  paid  full  fare  for  transportation  between  two 
points  on  a  railway  line,  and  receives  a  ticket  which  bears  on  its 
face  a  limitation  of  the  time  in  which  it  may  be  used  for  passage, 
is  bound  by  the  terms  of  shch  limitation,  in  the  absence  of  any 
further  notice  or  contract.  It  is  not  necessary  for  the  purposes  of 
this  case  to  enter  into  a  discussion  of  the  question  whether  a  ticket 
purchased  by  a  prospective  passenger  constitutes  the  contract  of 
carriage  between  the  carrier  and  passenger,  or  whether  it  is  in  law 
simply  a  token  or  receipt  that  the  passage  money  has  been  paid. 
Many  apparently  well-considered  authorities  go  to  the  extent  of 
ruling  that  the  terms  and  conditions  printed  upon  the  ticket  consti- 
tute the  contract  between  the  parties.  Others,  however,  entitled  to 
equal  weight,  declare  that  the  words  placed  upon  a  ticket  which  the 
passenger  receives  do  not  constitute  the  contract,  but  that  it  is 
simply  evidence  of  the  receipt  by  the  carrier  of  the  passage  money, 
and  a  token  that  a  contract  of  carriage  has  been  made.  The  latter 
▼iew  seems  to  be  more  in  accord  with  the  views  heretofore  expressed 
by  this  court  in  several  cases  than  the  former.  It  may  not  be 
amisSy  however,  to  remark  that  it  is  somewhat  singular  that, 
admitting  the  ticket  to  be  only  the  token  of  a  contract,  yet,  when 
that  token  bears  on  its  face  statements  that  the  contract  of  which 
it  is  an  evidence  is  subject  to  certain  limitations  and  conditions, 
that  the  contract  is  not  in  any  way  affected  thereby.  If  in  an 
ordinary  business  transaction  one  receives  from  another  a  sum  of 
money  as  a  consideration  for  the  performance  of  a  particular  act, 
and  as  evidence  of  such  payment  issues  a  receipt  therefor,  contain- 
ing stipulations  as  to  the  character  and  terms  of  the  performance  to 
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be  made,  such  terms  and  manner  of  performance,  if  not  binding,  in 
any  event  are  at  \^^%\.  prima  facie  of  conditions  which  are  binding 
on  both  parties.  But,  whatever  may  be  the  legal  status  of  a  ticket 
with  reference  to  the  contract  of  carriage,  a  discussion  of  the  ques- 
tion would  not  be  profitable  here.  The  contention  made  by  the 
plaintiff  in  error  is  that  when  the  defendant  in  error  contracted  with 
it  to  be  transported  by  the  Southern  Railway  Company  over  its 
lines  from  Tallapoosa  to  Columbus,  Ga.,  it  did  so  on  the  condition 
that  the  passage  was  to  be  continuous,  and  to  be  made  within  two 
days  from  the  time  of  the  issue  of  the  ticket;  that  the  time  was 
ample  within  which  such  journey  might  be  made  with  comfort  and 
convenience;  that  by  reason  of  certain  rules  and  regulations  which 
the  carrier  had  made  in  the  conduct  of  its  business  the  passenger 
could  not  make  his  journey,  or  any  part  of  it,  after  the  expiration 
of  two  days  from  the  date  of  the  contract  for  passage,  and  that 
after  such  limit  the  ticket  was  void  for  passage.  To  this  conten- 
tion the  defendant  in  error  replies  that  at  the  time  he  purchased  the 
ticket  he  made  no  express  contract  with  the  carrier  as  to  the  time 
in  which  his  journey  was  to  be  performed,  but  that  he  paid  full  fare 
for  his  passage,  that  he  had  no  knowledge  or  notice  at  the  time  that 
he  received  it  that  the  ticket  bore  on  its  face  any  limitation  as  to 
time,  and  that  under  the  provisions  of  our  law  as  embodied  in  sec- 
tion 2276  of  the  Civil  Code  the  carrier  was  bound  to  transport  him 
under  the  contract  from  Tallapoosa  to  Columbus  at  any  time  within 
the  p'^riod  governing  the  limitation  in  which  such  contracts  may  be 
enforced.  The  provisions  of  this  section  of  the  Code  are:  "A 
common  carrier  cannot  limit  his  legal  liability  by  any  notice  given, 
either  by  publication  or  by  entry  on  receipts  given  or  tickets  sold 
He  may  make  an  express  contract,  and  will  then  be  governed  there- 
by.*' We  do  not  propose  to  enter  here  into  a  discussion  of  the 
proper  application  of  the  provisions  of  law  which  the  section  con- 
tains. That  has  been  done  in  the  case  of  Railway  Co.  v.  Lippman 
(this  term),  8  Am.  Neg.  Rep.  13,  36  S.  E.  Rep.  202.  It  is  insisted 
that  the  rule  here  announced  is  applicable  to  passenger  carriers.  If 
that  be  a  correct  proposition,  then  by  these  words  of  the  Code,  as 
construed  by  the  defendant  in  error,  a  passenger  carrier  would  have 
the  right  by  an  express  contract  to  limit  his  liability  (meaning  there- 
by his  duty  to  exercise  extraordinary  diligence  for  the  safety  of  the 
passenger).  For  the  reasons  fully  given  in  the  discussion  of  the 
legal  principles  involved  in  the  case  last  cited,  supra,  it  is  our 
opinion  that  the  provisions  of  this  section  of  the  Code  do  not  apply 
in  any  way  to  a  carrier  of  passengers,  but  they  apply  exclusively  and 
alone  to  a  common  carrier;  that  is,  a  carrier  of  goods.     But  we  go 
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further  than  the  point  to  which  th&  argument  of  the  defendant  in 
error  would  lead,  and  say  that,  in  our  opinion,  a  carrier  of  passen- 
gers cannot  limit  his  obligation  to  exercise  extraordinary  diligence 
for  the  care  of  his  passengers  by  a  notice  or  publication,  nor  can  he 
<lo  so  even  by  an  express  contract,  because  such  a  contract  would 
be  void,  as  being  against  public  policy,  —  for  a  discussion  of  which 
proposition  see  case  of  Railway  Co.  v,  Lippman,  supra  (i).  If  the 
plaintiff  below  was  entitled  to  have  a  recovery  against  the  defend- 
ant, that  right  existed  because  the  railway  company  invaded  some 
legal  right  of  the  plaintiff.  If  the  ejection,  which  was  clearly 
shown,  was  unauthorized,  it  was  a  tort  committed  upon  the  person 
of  the  defendant  in  error.  On  the  contrary,  if  there  was  no  breach 
of  legal  duty  on  the  part  of  the  plaintiff  in  error  towards  the  pas- 
senger, then,  no  right  of  recovery  existed  in  the  latter.  We  do  not 
understand  that  the  plaintiff  in  error  in  this  case  denies  its  liability 
to  in  any  manner  limit  the  duty  which  the  law  imposes  upon  it  as  a 
passenger  carrier,  either  by  notice  or  by  express  contract.  It  is, 
however,  insisted  against  the  right  of  the  defendant  in  error  to  sus- 
tain the  verdict  which  was  rendered  in  his  favor:  First.  That  all 
contracts  of  carriage  made  by  the  'defendant  railway  company  with 
a  passenger  had  a  time  limit,  in  which  the  contract  of  carriage 
should  be  performed.  Second.  That  such  contract  resulted  from  a 
rule  and  regulation  which  the  railway  company  had  found  necessary 
to  make  for  the  protection  of  the  passenger  and  the  orderly  and 
successful  conduct  of  its  business  as  a  passenger  carrier;  that,  in 
accordance  with  such  rule  and  regulation,  the  contract  entered  into 
with  the  plaintiff  below  limited  the  time  in  which  he  could  be  car- 
ried from  Tallapoosa,  Ga,,  to  Columbus,  Ga.,  to  two  days,  and  that 
this  was  ample  time,  consulting  the  comfort  and  convenience  of  the 
purchaser  of  the  ticket,  in  which  the  journey  might  be  made.  Third. 
That  this  rule  and  regulation  under  which  the  contract  of  carriage 
involved  in  this  case  was  made,  and  the  ticket  was  issued,  was  fair 
and  reasonable.  This  contention  necessarily  brings  us  to  an  inquiry 
concerning  the  power  of  a  carrier  of  passengers  to  make  rules  and 
regulations  for  the  conduct  of  its  business.  It  is  provided  by  sec- 
tion 2278  of  the  Civil  Code  that  a  carrier  is  bound  to  receive  all 
passengers  offered  that  he  is  accustomed  to  carry,  upon  compliance 
with  such  reasonable  regulations  as  he  may  adopt  for  his  own  safety 
and  the  benefit  of  the  public.  So  far  as  we  are  informed,  both  text- 
writers  and  the  rulings  made  in  adjudicated  cases  are  unanimous  in 
support  of  the  proposition  that  a  carrier  of  passengers  may  make 

I.  See  the  Lippman  Case,  reported  in  8  Am.  Neg.  Rep.  13,  ante. 
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reasonable  regulations  as  to  the  conduct  of  its  business.  Not  only 
so,  but  Mr.  Hutchinson  declares  on  authority  that  the  passenger 
takes  his  ticket  always  with  the  understanding  that  he  will  conform 
to  the  reasonable  regulations  of  the  carrier  as  to  the  conduct  of  the 
carriage,  and  that  obedience  to  such  regulations  is  a  condition  of 
the  contract  to  carry,  though  not  expressed  in  the  contract,  or 
known  to  the  passenger;  but  that  the  carrier  cannot,  by  regulations 
or  usages  unknown  to  the  passenger,  deprive  the  latter  of  rights 
conferred  upon  him  by  his  ticket,  which  contained  no  notice  of  such 
limitations.  Hutch.  Carr.,  sec.  587.  It  was  said  by  Brown,  J.,  in 
the  case  of  Hibbard  v.  Railroad  Co.,  15  N.  Y.  455  (i),  that  such 
regulations  as  would  enable  a  railroad  corporation  to  execute  its 
difficult  and  responsible  duties,  insure  the  comfort  and  safety  of  its 
passengers,  and  protect  itself  from  wrong  and  imposition,  it  has  an 
undoubted  right  to  prescribe,  provided  such  regulations  are  reason- 
able and  just. 

It  is  contended  here  that  rules  and  regulations  limiting  the  time 
within  which  a  ticket  over  its  route  shall  be  good  for  passage  may 
be  made  by  the  carrier,  and  that,  when  so  made,  if  the  time  limited 
be  reasonable,  the  stipulation  is  good  in  law.  On  this  subject  Mr. 
Hutchinson,  in  section  576  of  his  work  on  Carriers,  says  that  **  the 
company  may  lawfully  limit  the  time  within  which  the  ticket  shall 
be  used,'*  for  which  proposition  he  cites  Hill  ik  Railroad  Co.,  63  N. 
Y.  loi;  Elmore  v.  Sands,  54  N.  Y.  512  (2);  Rawitzky  v.  Railroad 
Co.,  40  La.  Ann.  47,  3  Southern  Rep.  387;  Barker  z;.  Coflin,  31 
Barb.  556.  In  his  treatise  on  the  Law  of  Railroads  (volume  3,  p. 
1638),  Mr.  Wood  declares  that  the  carrier  may  impose  any  reason- 
able limitation  as  to  time;  that  a  ticket  "  good  only  two  days  after 
date,"  or  **  for  this  day  and  train  only,"  ceases  to  have  any  validity 
after  that  date,  although  it  has  never  been  used;  citing  Railroad 
Co.  V,  Proctor,  i  Allen,  267;  Gale  v.  Railroad  Co.,  7  Hun,  670. 
Mr.  Elliott,  in  his  Law  of  Railroads  (volume  4,  section  1598), 
declares  that  **  the  right  of  a  railroad  company  to  limit  the  time 
within  which  a  ticket  over  its  road  shall  be  good  is  well  settled,"  for 
which  he  cites  Churchill  v.  Railroad  Co.,  67  111.  390  (3):  Pennsyl- 
vania Co.  V,  Hine,  41  Ohio  St.  276;  and  a  number  of  additional 
authorities  in  note  3,  p.  2496.  We  have  preferred  to  take  the  terse 
statement  of  the  rule  laid  down  by  these  text-writers,  rather  than  to 

I.  Hibbard   v,  N.  Y.  &  Erie  R.  R.     Sands,  54  N.  Y.  512*  in  8  Am.  Neg. 
Co.,  15  N.  Y.  455,  is  reported  in  8  Am.     Gas.  553. 
Neg.  Gas.  516.  3.  Ghurchill  v.  Chicago  &  Alton  R» 

a.  There   is  a  note  of    Elmore    v.    Co.,  67  III.  390,  is  reported  in  8  Am. 

Neg.  Gas.  170. 
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make  quotations  from  the  authorities  cited.  An  examination,  how- 
ever, of  the  cases  which  these  authors  have  cited  to  support  the 
<loctrine  shows  that  the  rules  enunciated  are  supported  by  the 
adjudications  made.  In  the  case  of  Elmore  v.  Sands,  54  N.  Y.  512 
(i),  quoted  by  Mr.  Hutchinson,  supra^  it  was  said  in  the  opinion 
that:  "  Railroad  companies  carrying  passengers  have  the  right  to 
make  reasonable  rules  and  regulations  for  conducting  their  business 
and  they  and  their  agents  incur  no  liability  in  enforcing  them  in  a 
proper  manner.  ♦  ♦  •  He  had  his  option  either  to  pay  upon  the 
train,  or  to  purchase  the  ticket,  and  exhibit  that  as  evidence  of  his 
right  to  ride.  The  railroad  company  was  not  bound  to  issue  the 
ticket  in  advance  of  the  day  on  which  it  was  to  be  used,  and  had 
the  right  to  insist  and  provide  that  it  should  be  used  on  the  day 
when  it  was  issued."  In  the  absence  of  any  statutory  provision 
which  contravenes  them,  the  principles  ruled  by  the  authorities  to 
which  we  have  referred,  the  reasoning  adopted  by  the  different 
courts  which  reached  the  conclusion  announced  seeming  to  be  sound 
and  founded  upon  clear  principles  of  right,  are  entitled  to  great 
weight,  if,  indeed,  they  are  not  satisfactorily  conclusive  of  the  ques- 
tion involved.  But  it  is  strongly  urged  upon  us  that  the  decisions 
of  this  court  heretofore  made  in  the  cases  of  Phillips  v.  Railroad 
Co.,  93  Ga.  356,  20  S.  E.  Rep.  '247  (2);  Boyd  v,  Spencer,  103  Ga. 
828,  4  Am.  Neg.  Rep.  619,  30  S.  E.  Rep.  841;  Railway  Co.  v.  Bar- 
low, 104  Ga.  213,  4  Am.  Neg.  Rep.  610,  30  S.  E.  Rep.  732;  and 
Railway  Co.  v.  Ricks  (Oct.  term,  1899),  34  S.  E.  Rep.  570,  are  in 
conflict  with  the  rulings  made  in  the  various  cases  to  which  we  have 
referred,  and  opposed  to  the  reasoning  of  the  courts  which  reached 
the  conclusions  expressed.  We  are  aware  that  much  of  the 
language  which  appears  in  the  discussion  of  each  of  these  cases  will 
support  this  criticism,  and  that  in  some  of  these  cases  the  pro- 
visions of  sec.  2276  are  recognized  as  applicable  to  the  carriers  of  pas- 
sengers, but  it  must  be  borne  in  mind  that  in  none  of  them  was  it 
insisted  that  the  provisions  there  incorporated  applied  exclusively 
to  common  carriers,  —  in  other  words,  carriers  of  goods,  —  and  also 
that  in  no  one  of  these  cases  was  the  question  whether  a  time  limit 
placed  upon  a  ticket  in  pursuance  of  a  regulation  bound  the  passen- 
ger as  a  rale  of  the  company  governing  the  contract  of  passage. 
On  the  contrary,  in  none  of  them  were  these  questions  made  or 
decided,  and  no  court  is  bound  by  any  adjudication  when  it  is 
sought  to  make  that  adjudication  applicable  to  a  question  not  then 
made  or  considered.     Because  of  the  defenses  made  in  those  cases, 

1.  See  note  in  8  Am.  Neg.  Gas.  553.     Georf^a  R*  R*  &  Banking  Co.,  93  Ga. 

2.  There    is  a    note  of   Phillips  v,    356,  in  8  Am.  Neg.  Cas.  135. 
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we  have  no  criticism  to  make  of  the  judgments  there  rendered. 
The  ruling  made  in  the  present  case  is  not  based  on  the  ground 
that  sec.  2276  of  the  Civil  Code  does  not  apply  to  a  carrier  of 
passengers.  We  have  in  another  case  endeavored  to  show  that  it 
does  not.  But,  whether  it  does  or  not,  the  rulings  here  made  do 
not  rest  on  its  provisions.  A  review  of  the  rulings  made  in  these 
cases  is  had  in  the  Lippman  case,  supra.  All  the  authorities  which 
support  the  doctrine  that  a  railroad  company  may,  by  rules  and  regu- 
lations, limit  the  time  in  which  a  ticket  can  be  used  for  passage, 
concur  in  the  view  that  such  regulations  must  be  reasonable,  and 
whether  or  not  a  regulation  of  this  character  is  or  is  not  reasonable 
is  a  question  to  be  determined  by  the  court.  On  this  subject,  the 
rule,  as  we  understand  it,  is  that,  where  the  facts  are  not  disputed, 
the  reasonableness  of  a  regulation  of  a  common  carrier  affecting  the 
transportation  of  passengers  is  one  of  law  for  the  court,  and  not  of 
fact  for  the  jury.  Railway  Co.  v,  Adcock,  52  Ark.  406,  12  S.  W. 
Rep.  874;  Railway  Co.  v.  Hardy,  55  Ark.  134  (i),  17  S.  W.  Rep. 
711;  Railroad  Co.  v  Rhodes,  25  Fla.  40  (2),  5  Southern  Rep.  633; 
Gregory  v.  Railway  Co.  (Iowa),  69  N.  W.  Rep.  532;  Chilton  v.  Rail- 
way Co.,  114  Mo.  88,  21  S.  W.  Rep.  457.  See,  also.  Central  Rail- 
road &  Banking  Co.  v  Brunswick  &  W.  R.  Co.,  87  Ga.  386,  13  S  E. 
Rep.  520;  Railway  Co.  v,  Johnson,  90  Ga.  501,  16  S.  E.  Rep.  49; 
Railroad  Co.  v.  Moore,  94  Ga.  457,  20  S.  E.  Rep.  640;  Railroad  Co. 
V.  Bussey,  95  Ga.  591,  23  S.  E.  Rep.  207. 

This  brings  us  to  the  question  next  in  order;  that  is,  whether  or 
not  such  a  rule  is  reasonable.  It  has  been  so  often  determined  that 
such  is  a  reasonable  rule  by  the  authorities  cited  in  the  foregoing 
part  of  this  opinion  that  the  ruling  which  we  make  that  it  is  ren- 
dered very  much  stronger  by  the  sanction  of  the  many  eminent 
jurists  presiding  in  the  courts  of  last  resort  in  very  many  of  the 
states  of.  the  Union.  Under  ordinary  circumstances,  when  a  plain 
ticket  is  issued  without  conditions  or  limitations  to  a  prospective 
passenger,  that  ticket  can  be  made  nothing  but  a  receipt  or  token, 
and  only  shows  that  the  person  holding  it  is  entitled  to  be  trans- 
ported between  certain  named  points;  and  it  cannot  be  questioned 
that  the  holder  of  it  may  use  it  at  his  pleasure  within  the  statutory 
period  for  the  enforcement  of  a  contract.  This  right,  however,  is 
not  without  its  burdens.  If  the  ticket  be  lost  or  stolen,  it  can  as 
well  be  used  by  another  as  by  the  one  who  purchased  it.  It  cannot, 
from  any  fair  view,  we  think,  be  considered  unreasonable  that  the 

I.  St.  Louis  Ark.  &  Tex.  R'y  Co.  v.  2.  South  Florida  R.  R.  Co.  v. 
Hardy,  55  Ark.  134,  is  reported  in  Rhodes,  25  Fla.  40,  is  reported  in  8 
S  Am.  Neg.  Cas.  41.  Am.  Neg.  Gas.  ir6. 
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oarrier  may  provide  a  method  by  which,  if  a  railroad  ticket  is  lost, 
or  if,  for  some  unforeseen  cause,  the  purchaser  is  unable  to  use  it 
within  the  time  limit,  if  it  be  limited,  that  it  may  be  redeemed,  or, 
if  the  purchaser  travels  only  a  part  of  the  distance  to  which  the 
ticket  entitles  him  to  go,  that  the  part  remaining  unused  may  be 
redeemed.  Certainly  such  regulations  provide  a  protection  to  bona 
fide  passengers,  and  as  to  them  and  to  the  public  there  can  be  noth- 
ing unreasonable  in  such  regulations.  On  the  other  hand,  it  is  but 
reasonable  that  the  carrier  may  prescribe  a  rule  by  which  he  may 
know  how  many  persons  are  to  travel  on  a  particular  train  during  a 
^iven  day  or  time.  It  is  not  unreasonable  for  the  carrier  to  confine 
the  passage  contracted  for  to  the  person  to  whom  it  has  contracted 
to  carry,  and  it  is  nothing  more  than  reasonable  that  the  carrier 
should  have  an  opportunity  to  receive  from  all  persons  who  have 
occasion  to  travel  over  its  lines  the  compensation  which  the  law 
allowed  it  to  charge;  and,  inasmuch  as  it  is  able  with  the  limitation 
of  time,  taken  in  connection  with  the  obligation  of  the  carrier,  to 
make  a  redemption  of  unused  or  partly  unused  tickets  when  so  lim- 
ited, it  is  reasonable,  —  not  only  reasonable,  but  just;  just  not  only 
to  the  carrier,  but  to  the  passenger  as  well.  And  such  a  regulation 
being  as  we  have  attempted  to  show,  within  the  limit  of  the  power 
of  the  carrier  to  prescribe,  and  reasonable,  there  seems  to  exist  no 
reaspn  why  the  rule  which  was  in  force  and  promulgated  at  the  time 
the  defendant  in  error  purchased  his  ticket  for  passage  should  not 
be  maintained.  It  follows  from  what  has  been  said  that  the  defend- 
ant in  error,  by  reason  of  the  rule  adopted  by  the  carrier  for  the 
transportation  of  passengers,  was  not  entitled  to  use  the  ticket 
which  had  been  issued  to  him  after  the  expiration  of  the  time  limit 
placed  upon  it.  He  should  have  paid  his  fare,  and  caused  the  ticket 
to  be  redeemed.  As  he  failed  to  do  so,  but  insisted  on  his  right  to 
use  the  ticket  for  passage,  no  right  of  action  accrued  to  him  to 
recover  damages  for  his  expulsion  from  the  train  in  the  manner  in 
which  it  was  shown  to  have  been  done  by  the  evidence  in  the  case. 
The  court  having  refused  to  give  in  charge  to  the  jury  certain 
requests  properly  made,  which  embodied  the  views  of  the  law  which 
govern  the  case  as  herein  indicated,  the  court  committed  error  in 
overruling  the  motion  for  new  trial. 

It  is  but  a  matter  of  justice  for  us  to  say  here  that,  in  addition  to 
the  very  able  and  comprehensive  briefs  submitted  by  the  counsel  in 
this  case,  we  have  derived  much  assistance  from  the  excellent  briefs 
of  Messrs.  Dorsey,  Brewster  &  Howell  and  Sanders  McDaniel,  coun- 
sel for  plaintiff  in  error  in  the  case  of  Railway  Co.  v,  Dyson,  7  Am. 
Neg.  Rep.  215,  34  S.  E.  Rep.  997,  in  which  the  leading  questions 
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discussed  here  were  made,  but  in  which  it  was  not  necessary  that 
they  should  be  decided.  Judgment  reversed.  All  the  justices  con- 
curringy  except  Fish,  J.,  absent  on  account  of  sickness. 


STACK  V.  HARRIS. 

Supreme  Courts  Georgia^  J^fy%  ipoo. 


LIABILITY  OF  LANDLORD  FOR  INJURY  TO  TENANT  CAUSED  BY 
DEFECTIVE  FLOOR.  —  Though  a  landlord  will  not  be  liable  in  damages 
for  injuries  to  a  tenant  resulting  from  the  defective  condition  of  a  plank  in 
the  floor  of  the  rented  building,  of  which  the  landlord  had  no  notice,  a 
petition  which  alleges  that  the  plaintiff  (a  tenant)  was  injured  by  reason  of 
such  a  defect,  and  that  the  landlord  (the  defendant)  had  notice  of  the 
"  defective  condition  of  the  floor,"  sufficiently  alleges,  as  against  a  general 
demurrer,  that  the  defendant  had  notice  of  the  defective  coaditioa  of  the 
plank  (i). 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta. 

Action  by  J.  L.  Harris  against  Minnie  Stack.  From  judgment  for 
plaintiff,  defendant  brings  error.     Judgment  affirmed, 

Hammond,  Skeen  &  Langley,  for  plaintiff  in  error. 

D.  W.  RouNTREE,  for  defendant  in  error. 

Cobb,  J.  —  Harris  brought  suit  against  Miss  Minnie  Stack,  alleg- 
ing in  his  petition:  That  on  the  i8th  day  of  May,  1899,  he  rented 
from  the  defendant  a  storehouse  in  the  city  of  Atlanta.  That  he 
was  a  gunsmith  by  trade,  and  used  the  store  rented  as  a  general 
repair  shop.  That  on  the  night  of  July  15,  1899,  about  eleven 
o'clock,  when  he  quit  work  and  was  preparing  to  clean  the  floor  of 
the  storehouse,  he  stepped  upon  •a  plank  in  the  floor,  which  was 
apparently  sound,  and  the  same  gave  way  under  him,  causing  him 
to  fall,  and  by  reason  thereof  he  sustained  serious  and  painful  inju- 
ries. When  he  rented  the  premises  the  floor  was  out  of  repair  in 
different  places,  but  portions  of  the  floor  seemed  10  be  sound  and  in 
good  condition,  and  such  was  the  appearance  of  those  portions  of 
the  floor  where  he  usually  worked,  and  where  he  was  at  the  time  he 
received  the  injuries  above  referred  to.    When  he  used  those  portions 

I.  See  McAdam  on  Landlord  and  relationship  of  Landlord  and  Tenant, 

Tenant  (3rd  ed.)  for  the  law  relating  to  from  1S97  to  date,  see  vols.  1-8,  Au. 

liability  of  landlord  for  injuries  caused  Neg.  Rep.,  and  the  current  numbers  of 

by  defects  in  buildings.  that  series  of  Reports. 

For  other  actions  arising  out  of  the 
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of  the  floor  that  were  oat  of  repair,  he  did  so  with  the  greatest  caution. 
There  was  nothing  in  the  appearance  of  the  plank  that  gave  way 
under  him  to  indicate  that  it  was  at  all  dangerous.  At  the  time  that 
he  rented  the  store  he  called  the  attention  of  the  defendant  to  the 
**  defective  condition  of  the  floor/*  and  she  agreed  to  repair  it. 
When  he  paid  the  second  month's  rent,  he  made  a  similar  complaint 
to  the  agent  of  the  defendant  who  collected  the  rent,  and  subse- 
quently he  reported  to  the  defendant  that  the  floor  was  out  of  repair 
a.nd  she  agreed  to  make  the  repairs.  He  complains  that  his  injuries 
were  due  to  the  negligence  of  the  defendant  in  not  having  the  floor 
repaired  after  her  attention  was  called  to  the  same.  The  defendant 
filed  a  general  demurrer  to  the  petition,  which  the  court  overruled, 
and  she  excepted. 

As  against  a  general  demurrer,  the  petition  sets  forth  a  cause  of 
action.  The  common  law  placed  the  burden  of  repairs  upon  the 
tenant,  and  the  landlord  was  not  bound  to  make  repairs  unless  there 
was  an  express  stipulation  to  that  effect  in  the  contract  which 
created  the  relation  of  landlord  and  tenant.  Neither  was  there  anv 
inoiplied  warranty  on  the  part  of  the  landlord  that  the  premises  were 
suitable  for  the  purposes  for  which  they  were  leased,  or  that  they 
were  in  a  condition  to  be  occupied,  i  Tayl.  Land.  &Ten.  (8th  ed.), 
sees.  175a,  327,  328;  Gear,  Land  &  Ten.,  sec.  104.  The  com- 
mon-law rule  is  not  of  force  in  Georgia.  Under  our  Code,  the  land- 
lord, in  the  absence  of  a  stipulation  to  the  contrary,  is  bound  to 
keep  the  premises  in  repair.  Civ.  Code,  sec.  3123.  He  is,  how- 
ever, entitled  to  notice  from  the  tenant  that  the  premises  are  out  of 
repair,  and  if,  after  such  notice  has  been  given,  the  tenant  suffers 
damage  on  account  of  the  failure  of  the  landlord  to  make  the  neces- 
sary repairs,  the  landlord  is  liable  for  the  damage  thus  sustained, 
provided  the  conduct  of  the  tenant  was  not  such  as  to  preclude  him 
from  recovering.  Guthman  v,  Castleberry,  4.8  Ga.  172.  Under  the 
law  of  this  State,  it  is  presumed  that  the  premises  leased  are  in  a 
condition  suitable  for  the  purposes  for  which  they  were  rented;  and 
if  such  is  not  the  case,  and  damage  results  therefrom  to  the  tenant, 
the  landlord  is  liable,  provided  he  has  had  notice  of  the  defective 
condition  of  the  premises,  and  has  failed  after  a  reasonable  time  to 
make  the  necessary  repairs,  and  provided  also  that  the  tenant  has 
not  been  guilty  of  such  negligence  as  to  bar  a  recovery  by  him. 
Whittle  V,  Webster,  55  Ga.  180.  See,  also.  Driver  v.  Maxwell,  56 
Ga.  »i;  White  v.  Montgomery,  58  Ga.  204;  Lewis  v,  Chisolm,  68 
Ga.  40;  Miller  v.  Smithe,  95  Ga.  288,  22  S.  E.  Rep.  532;  Johnson  v. 
Collins,  98  Ga.  271,  26  S.  E.  Rep.  744.  When  the  landlord  is  notified 
that  the  premises  are  out  of  repair,  it  becomes  his  duty  to  inspect 
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and  investigate,  in  order  that  he  may  make  such  repairs  as  the  safety 
of  the  tenaat  requires.  It  follows,  therefore,  that  when,  after  such 
notice,  the  landlord  fails,  within  a  reasonable  time,  to  make  the 
repairs,  he  is  chargeable  with  notice  of  all  the  defects  that  a  proper 
inspection  would  have  disclosed.  To  this  extent  he  might  be 
charged  with  liability  for  injury  arising  from  a  defect  which  was 
hidden  so  far  as  the  tenant  was  concerned.  When  rented  premises 
become  out  of  repair,  it  is  the  duty  of  the  tenant  to  notify  the  land- 
lord of  this  fact,  and  also  to  abstain  from  using  any  part  of  the 
premises,  the  use  of  which  would  be  attended  with  danger.  But 
even  after  notice  to  the  landlord  the  tenant  has  a  right  to  use  those 
parts  of  the  premises  which  are  apparently  in  good  condition,  if 
there  is  nothing  to  call  his  attention  to  what  may  be  a  hidden  defect. 
The  failure  of  the  landlord  to  repair  in  such  a  case  would  give  to  the 
tenant  a  right  of  action  for  any  damages  sustained  by  him,  and  his 
use  of  that  part  of  the  premises  which  was  in  an  apparently  sound 
condition  would  not  preclude  him  from  recovering,  notwithstanding 
he  had  knowledge  that  there  were  other  parts  of  the  premises  in  a 
defective  condition.  Applying  what  is  above  said  to  the  facts  of  the 
present  case,  after  the  defendant  had  been  notified  three  times  that 
the  floor  of  the  storehouse  was  out  of  repair,  it  became  her  duty  Xjo 
inspect  the  premises,  and  make  such  repairs  as  were  necessary. 
This  is  not  a  case  where  the  landlord  is  sought  to  be  held  liable  for 
injuries  arising  from  defects  which  were  hidden  both  from  the  land- 
lord and  the  tenant.  Neither  is  it  a  case  where  the  landlord  is 
sought  to  be  held  liable  on  account  of  the  defects  which  were  hid- 
den from  him,  and  known  to  the  tenant.  But  it  is  a  case  where  the 
landlord  is  sought  to  be  held  liable  for  injuries  resulting  from 
defects  which  were  hidden  from  the  tenant,  and  which  the  landlord 
could  have  discovered  by  the  exercise  of  ordinary  diligence,  and 
where  the  circumstances  were  such  as  to  require  that  he  should 
make  an  investigation,  which,  when  made,  would  have  necessarily 
resulted  in  his  discovering  the  defects  which  were  the  cause  of  the 
plaintiff's  injury.  As  the  petition  distinctly  alleged  that  the  plain- 
tiff, at  the  time  he  was  injured,  was  in  the  use  of  a  portion  of  the 
floor  which  was  apparently  sound,  and  that  there  was  nothing  \s> 
indicate  that  there  was  any  defect  in  that  portion  of  the  floor,  there 
was  nothing  appearing  on  the  face  of  the  petition  which  would 
authorize  the  conclusion  that  the  plaintiff  was  guilty  of  such  negli- 
gence as  would  preclude  a  recovery  on  his  part. 
Judgment  affirmed.     All  the  justices  concurring. 
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EVANSVILLE  AND  TERRE  HAUTE  RAILROAD 

COMPANY  V.  WELCH. 

Appellate  Courts  Indiana^  October^  ipoo. 


PERSON  STANDING  ON  STATION  PLATFORM  STRUCK  BY  FLYING 
BODY  HURLED  BY  LOCOMOTIVE— PROXIMATE  CAUSE.  —  In  an 
action  to  recover  damages  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  railway  company,  it  appeared  that  plaintiff 
while  standing  upon  the  platform  of  defendant's  station  was  structc  and 
injured  by  the  body  of  a  person  which  was  thrown  into  the  air  after  being 
struck  by  a  wild  engine  at  a  crossing  near  the  station.  IfM,  that  plaintiff 
could  not  recover  damages  from  defendant,  the  reckless  running  of  the 
enfirine  at  the  crossing  not  being  the  proximate  cause  of  the  injury  to  plain- 
liff"(i). 

I.  See  Wood  v.  Penn.  R.  R.  Co.,  177  was  a  limited  fast  passenger  train,  and 

Pa.  St.  307.  10  Am.  Neg.  Cas.  103,  an  always  passed  through  the  town  with-< 

action  arising  out  of  an  accident  siroi-  out  stopping.     At  the  time  of  the  acci- 

lar  to  the  one  at  bar,  where  judgment  dent  George  Short  was  standing  about 

of  nonsuit  was  aflSrmed.  twenty-five   feet  from   the  track,  and 

For  actions  relating  to  Persons  about  eighty  feet  from  the  place  where 
Struck  by  Flying  Objects,  see  vols.  9  the  horse  was  struck.  Appellee's  evi- 
and  10  Am.  Neg.  Cas.,  and  vols.  1-8,  dence  tended  to  show  that  the  place 
Am.  Neg.  Rep.,  and  the  current  num.  where  the  accident  occurred  was  com- 
bers of  that  series  of  Reports.  monly  used  by  the  public,  and  that 

Pedestrian  struck  by  flying  object  George  Short  was  lawfully  there,  and 
hurled  by  locomotive,  —  In  Texas  and  that  stock  habitually  ran  and  grazed 
Pacific  R'y  Co.  v.  Short  (Texas  Civil  about  there,  and  that  some  stock  had 
Appeals^  May^  igooj^  58  S.  W.  Rep.  56,  been  recently  struck  by  appellant's 
an  appeal  from  judgment  for  plaintiff  trains  at  that  point,  and  that  this  par- 
in  the  District  Court,  Dallas  county,  ticular  train  was  run  very  rapidly, 
the  facts  were  stated  by  Templeton,  The  point  where  the  accident  occurred^ 
J.,  as  follows:  "A  train  of  the  appel-  being  in  town,  could  not  be  fenced, 
lant,  the  Texas  &  Pacific  Railway  The  train  was  on  schedule  time,  and 
Company,  while  being  operated  appellant's  evidence  showed  that  it. 
through  the  village  of  Orphans  Home,  was  being  run  at  the  customary  rate 
struck  a  horse  and  hurled  it  against  of  speed.  Appellee  and  his  son 
George  Short,  a  minor  son  of  the  ap-  George  Short,  who  was  seventeen  years 
pellee,  P.  B.  Short,  thereby  breaking  old,  knew  the  schedule  time  and  the 
the  boy's  leg  and  otherwise  injuring  usual  rate  of  speed  of  the  train,  and 
him.  Appellee  brought  suit  against  that  stock  ran  and  grazed  near  the 
appellant  for  the  loss  of  his  son's  scrv-  track,  and  knew  that  the  train  was  ap- 
ices, and  for  expenses  incurred  for  proaching,  before  the  accident  oc- 
nursing,  medicines,  and  doctor's  bills,  curred.  The  train  was  coming  west, 
and  recovered  judgment  for  $1,000.  and  a  public  road  crossed  the  track  of 
Orphans  Home  is  a  ham  let  of  about  100  the  railroad  about  250  yards  east  of 
inhabitants,  and  the  train  in  question  where  the  horse  was  struck;  and  the 
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Appeal  from  Circuit  Court,  Sullivan  County. 

Action  for  personal  injuries  by  Charles  Welch  against  the  Evaas- 
ville  and  Terre  Haute  Railroad  Company.  •  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.     Judgment  reversed. 

John  E.  Iglehart,  Edwin  Taylor  and  John  T.  Hays,  for 
appellant. 

John  S.  Bays,  for  appellee. 

Henley,  J.  — The  appellant,  by  proper  assignment  of  error,  ques- 
tions the  ruling  of  the  lower  court  in  holding  appellee's  complaint 

evidence  was  conflicting  as  to  whether  was  so  struck,  and  that  the  failure,  if 

the  statutory  signals  were  given  for  the  any,  of  defendant's  said  servants  to 

crossing,  and  was  also  conflicting  as  exercise  such  ordinary  care  was  the 

to  what  warning  signals  were  given  as  proximaie  cause  of  the  injuries,  if  any, 

the  train  passed  through  the  town,  and  inflicted  upon  George  Shori   by  l)eing 

as  to  wheiherthe  train  could  have  been  struclc  by  said  horse,  and  complained 

stopped,  or  its  speed  slackened,  after  of  by  plaintiff  in  his  petition,  —  then, 

the  horse  was  discovered  on  the  track,  in  all  of  these  events,  you  will  find  for 

and    the    accident    thereby    avoided,  plaintiff,  unless  you  find  for  defendant 

The  court  charged  the  jury  as  follows:  under  paragraph  numbered  2,  herein- 

*  If  you  find  and  believe  from  the  evi-  after.'     The  appellant  asked  the  court 

dence  that  on  or  about  the  2d  day  of  to  charge  the  jury    as  follows:    '  In 

June,    1898,   while    defendant's    train  order  for  this  plaintiff  to  recover,  the 

was  being  operated  through  the  vil-  injuries  that  resulted  to  the  boy  must 

lage    of    Orphans    Home,    in    Dallas  not  only  have  resulted  from  an  act  or 

County,  Texas,  a  horse  was  struck  by  acts  of  negligence  on  the  part  of  the 

the  engine  of  said  train,   and  hurled  defendant,     but     such     injury     must 

against  George  Short,  inflicting  upon  reasonably  have  been  expected  to  fol- 

George  Short  the  injuries,  or  any  of  low  as  the  result  of  such  acts.     There- 

them,  if  any,  compUined  of  by  plain-  fore,  even  though  the  jury  believe  from 

tiff  in  his  petition;  and  if  you  further  the  evidence  that  defendant  was  guilty 

find  and  believe  from  the  evidence  that  of  negligence  in  striking  the  horse,  un- 

George  Short  was  struck  by  said  horse  less  you  further  believe  from  the  evi- 

at  a  place   commonly  and  habitually  dence  that  the  injury  to  the  boy  could 

used  by  the  public,  and  I  hat  such  com-  have  reasonably  been  foreseen  and  ex- 

mon  and  habitual  use,  if  any,  of  said  pected  to  follow  as  the  result  of  striking 

place  by  the  public  had  continued  for  the  horse,   you  must  find  for  the  de- 

a  long  time,  with  the  knowledge  of,  fendant.     This   charge    was    refused, 

and  without  protest  and  objection  from.  No  charge   defining  the  term  '  proxi- 

defendant,  and  that  George  Short  at  mate    cause,'   as    used    in    the    maip 

said  time  was  using  said  place  for  the  charge,    was  given,    and    the    charge 

purpose  for  which  the  public  habitually  given  did  not  apply  the  law  as  to  proxi- 

used  the  same,  if  they  did  so  use  it;  mate  cause  to  the  facts  of  the  case, 

and,  in  these  events,  if  you  further  find  The  action  of  the  court  in  all  these  re- 

and  believe  from  the  evidence  that  de-  spects  is  complained  of  by  appellant." 

fendanl's  servants  in  charge  of  and  It  was  held  that  the  term  "  proximate 

operating   said   engine  failed  to  exer-  cause  "  should  have  been  defined;  that 

cise  ordinary  care  in  approaching  and  is,  that  it  was  a  material  question  as 

passing  said  place  where  George  Short  to  whether  the  horse  was  negligently 
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good  against  a  demurrer  for  want  of  sufficient  facts.  The  facts 
stated  in  the  complaint  are  substantially  the  following:  That  the 
town  of  Farmersburg  is  incorporated,  and  has  about  i,ooo  inhabit- 
ants, and  is  provided  with  streets,  sidewalks,  and  alleys.     That 

struck,  aad  a  charge  should  have  been  at  the  place  above  named.  On  the  oc- 
given  on  that  question;  that  it  was  casion  in  question  he  left  the  hotel, 
error  not  to  charge  that  it  is  not  negii-  where  his  bedroom  was,  and  walked 
gence/rr  st  for  a  railroad  to  run  its  across  the  railroad  to  a  store,  for  the 
trains  at  a  particular  rate  of  speed;  purpose  of  buying  some  tobacco.  In 
that  the  court  should  have  charged  that  going  he  used  the  crossing,  and  in  re- 
it  was  not  negligence  as  matter  of  law  turning  the  same  way  he  met  one 
to  fail  to  give  crossing  signals;  &nd  for  Keever,  a  pumper,  and  engaged  in 
these  errors  and  admission  of  certain  conversation  with  him.  This  conver- 
«vidence  on  damages,  judgment  for  sation  was  private  and  personal,  and 
plaintiff  was  reversed.  did  not  relate  to  the  company's  affairs. 
In  Gulf.  Colorado  and  Sante  Fe  In  the  beginning  of  the  conversation, 
R*Y  Co.  V.  March  AND  ^TVjraj- CiVi/v^/-  appellee  leaned  against  the  east  end 
pecUs.  June,  igooj,  57  S.  W.  Rep.  860,  of  the  depot,  and  Keever  stood  about 
an  appeal  from  judgment  for  plaintiff  five  feet  from  him.  Thus  situated, 
rendered  in  the  District  Court,  Harris  Keever  could  see  westward  up  the 
county,  judgment  for  plaintiff  was  track  for  a  long  distance;  the  track 
affirmed.  The  facts  were  stated  by  being  level  and  straight,  and  it  being 
Gill,  J.,  as  follows:  "  This  suit  was  a  bright,  moonlight  night.  Appellee 
brought  by  appellee,  G.  P.  Marchand,  could  not  see  in  that  direction,  his 
to  recover  damages  for  personal  inju-  view  being  obstructed  by  the  depot 
ries  alleged  to  have  been  caused  by  the  building.  This  was  about  9  o*clock 
negligence  of  appellant  in  the  opara-  at  night,  and  the  conversation  had  con- 
tion  ofoneof  its  passenger  trains.  The  tinned  about  fiveminutes  when  Keever 
accident  which  is  the  basis  of  the  suit  abruptly  and  hurriedly  left,  disappear- 
occurred  on  the  line  of  appellant's  rail-  ing  around  the  corner  of  the  depot,  in 
way  at  the  little  town  of  Hitchcock,  the  direction  of  the  track.  Appellee, 
the  population  of  which  is  estimated  at  not  knowing  his  purpose,  waited  a  few 
from  250  to  350,  and  including  the  ad-  moments,  and  then  started  to  his  room, 
jacent  residents,  at  from  400  to  500  He  stepped  three  steps  parallel  with 
inhabitants.  There  was  a  road  cross-  the  track,  when  the  passing  passenger 
ing  the  track  of  appellant  immedi-  train  struck  a  cow,  hurling  it  about  60 
ately  east  of  its  depot,  the  western  feet  in  the  direction  of  and  past  the  ap- 
margin  of  the  road  touching  the  east-  pellee,  striking  him  and  inflicting  severe 
ern  end  of  the  depot.  This  crossing  injuries.  Keever  testified  that  the 
had  never  been  established  by  law  as  train  was  running  about  35  miles  an 
a  public  crossing,  but  the  railway  com-  hour  when  it  passed;  that  it  was  a 
pany  had  acquiesced  in  its  use  as  such  fast,  through  train,  and  not  scheduled 
both  by  vehicles  and  pedestrians  for  so  to  stop  at  that  point;  that  when  he  saw 
many  years  that  the  question  of  the  it  coming  it  was  about  600  feet  away, 
right  CO  its  use  as  such  is  eliminated  approaching  from  the  west;  that  about 
from  the  case.  The  appellee  was  a  45  or  50  cattle  were  lying  or  standing 
carpenter,  and  had  been  engaged  for  on  and  near  the  track  near  the  west 
about  two  months  next  preceding  the  end  of  the  depot,  and  he  left  appellee 
accident  in  the  construction  of  a  hotel  for  the  purpose  of  driving  them  off; 
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appellant  has  and  maintains  a  depot  and  station  in  said  town,  which 

is  located  near  the  central  part  of  said  town,  at  the  west  side  of 
appellant's  track,  and  immediately  along  the  side  thereof.  That 
the  south  end  of  said  station  abuts  on  the  main  street  in  said  town, 

that  he  considered  this  his  duty,  in  cattle  at  that  season  of  the  year  would 
view  of  the  danger  to  the  train ;  that  congregate  at  and  near  the  track  at 
he  ran  as  hard  as  be  could,  and  con-  night  to  avoid  the  mosquitoes.  In  ad> 
tinned  his  efforts  to  gel  them  off  until  dition  to  the  large  number  of  cattle 
the  train  was  so  near  that  he  ran  into  present  on  the  night  in  question,  it 
the  street  to  save  himself.  He  did  not  was  shown  that  their  habits  in  this  re 
see  appellee  when  struck,  and  does  not  spect  were  known  to  the  railway  em* 
know  that  he  saw  the  cow  that  struck  ployees  and  the  public  generally  at 
him,  until  afterwards.  Appellee,  that  point,  including  appellee.  It  was 
when  struck,  was  nineteen  feet  from  also  shown  that  usually  a  number  of 
the  center  of  the  track,  and  had  just  people  congregated  at  the  depot  to  see 
at  that  moment  discovered  the  approach  the  passing  trains,  though  on  this  oc- 
of  the  train.  The  testimony  was  con-  casion  no  one  was  there  except  appellee 
flicting  as  to  whether  the  whistle  was  and  Keever.  The  cow  which  struck 
sounded  for  the  station,  and  whether  plaintiff  was  not  standing  on  the  track 
the  bell  was  ringing  on  its  approach,  but  ran  upon  it  about  ten  feet  in  front 
but  it  is  sufficient  to  support  a  finding  of  the  engine.  Both  the  engineer  and 
that  neither  was  done.  That  the  stock  fireman  testified  that  they  did  not  see 
signal  was  not  sounded;  that  the  her  until  she  got  on  the  track,  and  it 
speed  of  the  train  was  not  materially  was  then  impossiple  to  avoid  striking 
checked,  either  on  account  of  the  sta-  her.  This  is  undisputed.  Appellee 
tion  or  the  presence  of  the  stock;  and  did  not  see  her  or  the  other  cattle, 
that  it  ran  through  the  town  at  a  speed  and  did  not  see  or  hear  the  approach* 
of  between  thirty  and  forty  miles  an  ing  train  until  about  the  instant  he 
hour  —  are  undisputed.  A  merry-go-  was  struck.  The  cow  weighed  about 
round  or"  flying  Jenny  "  was  in  opera-  1,000  pounds,  and  the  blow  knocked 
tion  about  300  feet  west  of  the  depot,  appellee  a  distance  of  twenty  feet,  the 
and  about  100  feet  from  the  track,  cow  going  much  further.  That  his  in- 
There  were  present  the  usual  lights  and  juries  were  severe  and  permanent  is 
hand-organ  music,  and  a  considerable  not  questioned.  The  evidence  showed 
crowd  of  men,  women,  and  children  that  it  was  the  custom  of  many  of  the 
were  in  attendance.  Two  witnesses  leading  railways  of  the  United  States 
testified  that  as  the  train  passed  that  to  run  their  through  trains  at  a  high 
point  both  the  engineer  and  fireman  rate  of  speed  through  towns  of  much 
were  looking  at  it  through  the  cab  greater  population  than  the  one  in 
window.  This,  though  contradicted,  question,  and  that  this  was  done  in  re- 
taken in  connecdon  with  other  circum-  sponse  to  the  public  demand  for  fast 
stances,  is  sufficient  to  support  a  find-  travel;  that  this  was  done  by  appel* 
ing  that  neither  the  engineer  nor  fire-  lant  as  to  several  of  its  fast  trains,  and 
man  exercised  reasonable  care  in  appellee  admitted  that  he  knew  the 
keeping  a  lookout  on  passing  through  day  trains  ran  through  at  a  high  rate 
the  station.  The  road  was  unfenced  of  speed  without  stopping,  but  denied 
at  that  point,  though  fenced  up  10  that  he  knew  of  this  custom  as  to  the 
within  a  few  hundred  feet  of  it.  and  night  trains.  This  statement  of  plain- 
the  evidence  is  undisputed  that  the  tiff  was  not  overthrown.    Appellee  also 
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which  street  is  called  "Listen  Street/'  and  that  the  platform  of 
said  station  runs  along  the  east  side  and  the  entire  length  thereof. 
That  said  street  runs  east  and  west  through  the  entire  length  of 
said  town,  and  crosses  appellant's  track  just  east  of  the  south  end 
of  said  station,  and  that  appellant's  track  runs  north  and  south 
through  said  town,  and^that  running  parallel  with  said  track  through 
said  town  is  a  certain  side  track  or  switch.  That  there  are  a  large 
number  of  buildings  in  said  town  on  both  sides  of  appellant's  track, 
and  along  the  line  of  said  Liston  street,  and  at  and  near  appellant's 
said  station,  and  that  at  all  times  of  day  large  numbers  of  persons 
pass  to  and  from  the  east  and  west  portions  of  said  town  along  said 
street  and  across  appellant's  said  tracks,  and  large  numbers  of  per- 
sons congregate  at  and  on  the  platform  of  appellant's  said  station 
for  the  purpose  of  taking  passage  on  appellant's  passenger  train  No. 
2,  especially  just  before  the  incoming  of  appellant's  said  passenger 
train,  which  facts  the  appellant  well  knew.  In  order  to  make  said 
crossing  safe  for  persons  passing  along  said  street  it  was  necessary 
that  appellant  keep  the  view  along  said  tracks  unobstructed  and 
free  from  ^11  things  calculated  to  obstruct  the  view,  so  that  persons 
•crossing  said  tracks  at  said  street  could  see  the  approach  of  loco- 
motives and  cars,  and  that,  if  said  side  track  had  cars  located  there- 
on, it  was  necessary,  to  insure  the  safety  of  passengers,  that  the 
locomotives  should  be  run  at  a  low  rate  of  speed  when  crossing  said 
street.  That  on  the  12th  of  January,  1898,  one  William  Bostic,  a 
resident  of  said  town,  who  resided  on  the  east  side  of  said  railroad 
track,  and  along  the  line  of  said  Liston  street,  left  his  home  for  the 
purpose  of  going  to  the  station  of  said  appellant  for  the  purpose  of 
taking  passage  on  its  said  passenger  train  No.  2,  which  was  due  to 
arrive  from  the  south  at  10:30  a.  m.  That  after  said  Bostic  left  his 
home  he  proceeded  west  on  said  Liston  street  to  where  said  street 
crosses  the  railroad  track,  side  track,  etc.  That,  at  the  time  the 
said  Bostic  approached  the  said  tracks  for  the  purpose  of  crossing 
them,  there  were,  and  had  been  a  long  time  prior  thereto,  a  large 
number  of  flat  cars  and  box  cars  carelessly  and  negligently  placed 
on  said  side  track,  which  said  cars  completely  obstructed  the  view 

admitted  that,  as  he  was  not  on  the  should    have  been  submitted  to  the 

traclc,  he  apprehended  no  danger,  and  jury.     At  the  last  trial,  on  the  state  9f 

had  never  heard  of  a  like  accident  be-  facts  as  above  set  out,  in  substance,  a 

fore.     The  first  trial  resulted  in  a  j'ldff-  verdict  and  judgment  were   rendered 

meot  for  the  company,  the  trial  court  in  favor  of  plaintiff,  from  which  appel- 

having  directed  a  verdict  to  that  effect,  lant    had    appealed,   and   here   urges 

That  judgment  was  reversed  on  the  many  assignments  of  error."     //?/</, 

appeal  of  plaintiff,  on  the  ground  that  that  the  facts  were  sufficient  to  sustain 

the   evidence  presented  issues  which  judgment  for  plaintiff. 
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from  the  south  of  one  who  was  passing  along  the  line  of  said  street, 
making  said  crossing  dangerous  at  said  point,  if  an  engine,  or  train 
of  cars  propelled  by  an  engine,  was  run  at  a  great  or  unusual  rate 
of  speed,  all  of  which  facts  were  well  known  to  appellant.  That,  by 
reason  of  said  obstructions,  it  was  dangerous  to  all  persons  on  or 
about  said  station  platform,  and  to  persons  attempting  to  cross 
said  track,  if  an  engine  should  be  run  with  great  and  unusual  speed 
by  and  past  said  point,  and  over  and  across  said  street,  at  or  near 
the  time  when  said  passenger  train  No.  2  would  be  due  at  said  sta- 
tion, all  of  which  facts  appellant  well  knew.  That  while  said  Bostic 
was  on  the  opposite  side  of  the  track,  and  in  the  act  of  crossing 
said  track,  and  just  before  said  passenger  train  was  due  to  arrive  at 
said  station,  a  locomotive  known  as  a  '*  wild  engine,*'  in  charge  of 
the  agents  and  employees  of  appellant,  and  running  upon  the  time 
of  train  No.  2,  and  at  the  time  said  train  No.  2  should  arrive  at  said 
station,  was  run  upon  and  across  and  over  appellant's  track  and 
through  said  town,  and  was  by  appellant's  servants  and  agents  care- 
lessly and  negligently  run  at  a  dangerous,  reckless,  and  unusual  rate 
of  speed  along,  across,  and  over  appellant's  main  track  where  the 
same  crossed  Listen  street,  to  the  great  danger  of  all  persons  who. 
might  be  attempting  to  cross  said  track  at  said  time,  all  of  which 
facts  were  well  known  to  the  appellant.  Said  William  Bostic  was 
attempting  to  cross  said  street  towards  the  west  and  to  approach 
said  station  for  the  purpose  of  taking  passage  on  appellant's  train 
when  said  wild  engine,  running  as'  aforesaid,  suddenly,  carelessly, 
and  negligently  ran  upon  and  against  said  Bostic,  killing  him 
instantly,  and  hurling  his  body  at  and  against  appellee,  who  was 
then  and  there  standing  upon  the  platform  of  appellant's  said  sta- 
tion, with  such  force  that  appellee,  without  any  fault  or  negligence 
on  his  part,  was  knocked  down,  bruised,  mangled,  and  crippled,  for 
which  injury  he  demands  judgment  in  the  sum  of  $5,000.  It  is 
further  averred  in  the  complaint  that  at  the  time  appellee  was  so 
struck  as  aforesaid  he  was,  in  company  with  a  large  number  of  per- 
sons, standing  upon  the  platform  of  the  station  of  appellant,  with 
the  knowledge  and  consent  of  the  appellant;  that  he  resides  in  said 
town  and  is  engaged  in  the  livery  business  therein,  and  that,  in  con- 
nection with  his  said  business,  he  attends  the  incoming  of  all  appel- 
lant's trains  at  said  station,  for  the  purpose  of  soliciting  customers 
who  may  arrive  on  said  trains,  all  of  which  he  does  with  the  knowl- 
edge and  consent  of  appellant,  and  all  of  which  facts  appellant  well 
knew.  The  above  strange  and  unusual  facts  are  relied  upon  by 
appellee  as  showing  actionable  negligence  upon  the  part  of  appel- 
lant, proximately  causing  appellee's  damage.     Was  appellee's  injury 
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the  natural  and  probable  consequence  of  the  negligence  charged  to 
appellant,  and  was  his  injury  such  as  might  or  ought  to  have  been 
foreseen,  in  the  light  of  the  attending  circumstances?  In  the  case 
of  Davis  V,  Williams,  4  Ind.  App.  487,  31  N.  E.  Rep.  204,  the  court 
said:  "It  is  not  every  tortious  act  that  makes  the  perpetrator 
liable  in  damages  if  injury  occurs,  even  if  such  injury  is,  in  some 
sense,  produced  or  influenced  by  it.  If  in  any  such  case  some  other 
power  or  force,  beyond  the  control  of  the  original  actor,  may  be 
justly  said  to  constitute  the  more  direct  cause,  and  the  result  follow- 
ing the  primary  cause  was  extraordinary,  unusual,  or  unnatural,  and 
the  consequences  for  which  damages  are  claimed  were  not  such  as 
might  have  been  reasonably  anticipated,  the  first  cause  will  be  con- 
sidered too  remote  to  be  taken  in  law  as  the  proximate  or  efficient 
one."  It  is  possible  that  persons  may  be  injured  in  the  manner  in 
which  appellee  received  his  injury.  Sufficient  proof  of  this  is  the 
fact  that  appellee  was  so  injured.  But  such  an  injury  cannot  be 
said  to  be  one  which  the  most  prudent  man  would  have  anticipated. 
The  manner  in  which  appellee  was  injured  was  unusual  and  extra- 
ordinary and  contrary  to  common  experience.  It  was  such  an  injury 
as  could  not  have  been  foreseen  or  reasonably  anticipated  as  the 
probable  result  of  appellant's  negligent  acts.  Under  such  circum- 
stances there  is  no  liability.  Richards  v.  Rough,  53  Mich.  2T2,  18 
N.  W.  Rep.  785;  Hoag  v.  Railway  Co.,  85  Pa.  St.  293;  Sjogren  v. 
Hall,  53  Mich.  274,  18  N.  W.  Rep.  812;  Mitchell  v.  Railway  Co.,  51 
Mich.  236,  16  N.  W.  Rep.  388;  Railway  Co.  v.  Locke,  112  Ind.  404, 
14  N.  E.  Rep.  391;  City  of  Allegheny  v,  Zimmerman,  95  Pa.  St. 
295;  Stewart  v.  Strong,  20  Ind.  App.  44,  50  N.  E.  Rep.  95.  Our 
Supreme  Court,  in  the  case  of  Railway  Co.  v.  Locke,  supra^  say: 
"  Mischief  which  by  no  reasonable  possibility  could  have  been  fore- 
seen, and  which  no  reasonable  person  would  have  anticipated,  can- 
not be  taken  into  account,  as  a  basis  upon  which  to  predicate  a 
wrong."  It  is  said  in  Pol.  Torts,  36:  **  Now,  a  reasonable  man 
can  be  guided  only  by  a  reasonable  estimate  of  probabilities.  If 
men  were  about  to  guard  themselves  against  every  risk  to  them- 
selves or  others  which  might  by  ingenuous  conjecture  be  conceived 
as  possible,  human  affairs  could  not  be  carried  on  at  all.  The 
reasonable  man,  then,  to  whose  ideal  behavior  we  are  to  look  as  the 
standard  of  duty,  will  neither  neglect  what  he  can  forecast  as  prob- 
able, nor  waste  his  anxiety  on  events  that  are  barely  possible.  He 
will  order  his  precaution  by  the  measure  of  what  appears  likely  in 
the  known  course  of  things."  Taking  the  facts  as  stated  in  the 
complaint,  it  does  not  appear,  and  it  cannot  reasonably  be  inferred, 
that  appellant  failed  to  observe  such  precautions  for  appellee's  safety 
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as  were  reasonable  and  prudent  under  the  circumstances.  In  the 
case  of  Wood  v.  Railroad  Co.,  177  Pa.  St.  306,  35  Atl.  Rep.  699,  35 
L.  R.  A.  199  (i),  it  is  said:  * 'Again,  the  competent  railroad 
engineer  knows  from  his  own  experience,  and  that  of  others  in  like 
employment,  that  to  approach  a  grade  highway  crossing  with  a 
rapidly  moving  train  without  warning  is  dangerous  to  the  lives  and 
limbs  of  the  public  using  the  crossing.  He  knows  death  and  injury 
are  the  probable  consequences  of  his  neglect  of  duty.  Therefore 
he  gives  warning.  But  does  any  one  believe  the  natural  and  prob- 
able consequence  of  standing  fifty  feet  from  a  crossing,  to  the  one 
side  of  the  railroad,  when  a  train  is  approaching,  either  with  or 
without  warning,  is  death  or  injury?  Do  not  the  most  prudent,  as 
well  as  the  public  generally,  all  over  the  land,  do  just  this  thing 
every  day,  without  fear  of  danger?  The  crowded  platforms  and 
grounds  of  railroad  stations,  generally  located  at  crossings,  along- 
side of  approaching,  departing,  and  swiftly  passing  trains,  prove 
that  the  public,  from  experience  and  observation,  do  not,  in  that 
situation,  foresee  any  danger  from  trains.  They  are  there  because, 
in  their  judgment,  although  it  is  possible  a  train  may  strike  an 
object,  animate  or  inanimate,  on  the  track,  and  hurl  it  against  them, 
such  a  consequence  is  so  highly  improbable  that  it  suggests  no 
sense  of  danger.  They  feel  as  secure  as  if  in  their  homes.  To 
them  it  is  not  probable  that  a  train  at  that  point  will  jump  the  track 
and  run  over  them.  If  such  a  consequence  as  here  resulted  was  not 
natural,  probable,  or  forseeable  to  anybody  else,  should  defendant, 
under  the  rule  laid  down  in  Hoag  t\  Railway  Co.,  be  charged  with 
the  consequence?  Clearly,  it  was  not  the  natural  and  probable  con- 
sequence of  its  neglect  to  give  warning,  and  therefore  was  not  one 
which  it  was  bound  to  foresee.  The  injury,  at  most,  was  remotely 
possible,  as  distinguished  from  the  natural  and  probable  conse- 
quences of  the  neglect  to  give  warning.  As  is  said  in  Railway  Co. 
V.  Trich,  117  Pa.  St.  399,  ir  Atl.  Rep.  627:  *  Responsibility  does 
not  extend  to  every  consequence  which  may  possibly  result  from 
negligence.'  What  we  have  said  thus  far  is  on  the  assumption  that 
the  accident  was  caused  solely  by  the  negligence  of  the  defendant, 
or  by  the  concurring  negligence  of  defendant  and  the  one  killed 
going  upon  the  track  with  a  locomotive  in  full  view.  This  being  an 
action  by  an  innocent  third  person,  he  cannot  be  deprived  of  his 
remedy  because  his  injury  resulted  from  the  concurrent  negligence 
of  two  others.  He  fails  because  his  injury  was  a  consequence  so 
remote  that  defendant  could  not  reasonably  foresee  it."     We  think 

z.  The  Wood  case  is  reported  in  10  Am.  Neg.  Cas.  103. 
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the  Supreme  Court  of  Pennsylvania,  in  the  above-quoted  case,  cor- 
rectly stated  the  law  upon  facts  not  materially  different  from 
the  case  at  bar.  It  was  error  to  overrule  the  demurrer  to  the 
complaint. 

Judgment  reversed,  with  instructions  to  the  lower  court  to  sus- 
tain appellant's  demurrer  to  appellee's  complaint. 


SCOTT  V.  ST.  LOUIS,  K.  AND  N.  W.  RAILWAY 

COMPANY. 

Supreme  Courts  lowa^  October^  igoo. 


STREET  CROSSING  BLOCKED  BY  FREIGHT  TRAIN  — BOY  INJURED 
WHILE  PASSING  BETWEEN  CARS  — STATEMENT  OF  BRAKEMAN 
BINDING  ON  RAILROAD  COMPANY.  —  Where  a  street  crossiag  was 
blocked  by  a  freight  train  of  defendant,  and  plaintiff,  who  wanted  to  cross 
the  street,  was  told  by  a  brakeman  to  go  between  the  cars  as  there  would 
be  plenty  of  time  to  pass  before  the  train  moved,  and  as  plaintiff  attempted 
to  do  so,  the  train  moved  backwards  and  his  foot  was  crushed,  it  was  held 
that  the  statement  of  the  brakeman  was  binding  on  the  railroad  company, 
and  his  negligence  in  making  such  statement  was  the  negligence  of  the 
company  (i). 

CONTRIBUTORY  NEGLIGENCE.  —  ^^/^,  also,  that  it  would  not  necessarily 
be  negligent  for  plaintiff  to  have  passed  between  these  cars,  had  they  not 
been  liable  to  move;  and  whether  he  had  reasonable  ground  to  believe  they 
would  remain  stationary  was  for  the  jury. 

TRESPASSER  —  LIABILITY  OF  RAILROAD  COMPANY.  —  Held,  also,  that 
although  plaintiff  was  a  trespasser  on  the  grounds  of  the  defendant,  he  was 
upon  its  train  because  of  the  assurance  of  the  brakeman  that  he  might 
safely  pass  through  in  order  to  reach  his  destination,  and  defendant  could 
not  escape  liability  on  the  ground  that  plaintiff  was  a  trespasser. 

Appeal  from  Saperior  Court  of  Keokuk. 

Action  against  the  St.  Louis,  K.  &  N.  W,  R.  Co.,  to  recover  dam- 
ages for  personal  injuries  to  plaintiff.  When  the  testimony  was  all 
in,  on  motion  of  defendant,  a  verdict  was  directed  in  its  favor. 
From  a  judgment  thereon,  taxing  costs  to  plaintiff,  he  appeals. 
Judgment  reversed, 

F.  M.  Ballinger  and  A.  L.  Wilson,  for  appellant. 

H.  H.  Trimble,  Palmer  Trimble  and  James  C.  Davis,  for 
appellee. 

I.  For  othei  actions  relating  to  Per-  cars  which  blocked  the  crossing,  see 
sons  Injured  at  Street  Crossings,  vols.  i-8.  Am.  Neg.  Rep.,  and  the  cur- 
caused  bv  attempting  to  pass  between    rent  numbers  of  that  series  of  Reports. 
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Waterman,  J.  —  Defendant  owns  and  operates  a  railway  through 
the  city  of  Keokuk.  Its  main  track  runs  at  the  foot  of  the  bluffs 
upon  which  the  principal  portion  of  the  city  is  built.  A  number  of 
streets  cross  this  track,  and  extend  to  the  bank  of  the  river. 
Among  these  is  Bank  sreet,  which  leads  to  the  freight  house  of  the 
Keokuk  and  Western  Railway,  another  line  passing  through  the  city. 
On  December  12,  1896,  plaintiff,  then  aged  sixteen  years,  and  tem- 
porarily employed  in  the  Eagle  hotel  as  porter,  started  to  go  on  an 
errand  to  the  Keokuk  and  Western  freight  house.  When  he  reached 
the  Bank  street  crossing  of  defendant's  road,  he  found  his  way 
blocked  by  a  freight  train  of  some  forty  cars,  with  an  engine 
attached,  which  was  standing  across  the  street,  and  which  extended 
almost  an  equal  distance  either  way  from  the  crossing.  Plaintiff 
was  in  company  with  three  other  boys  at  the  time.  When  the  cross- 
ing was  reached,  two  of  these  boys  climbed  through  the  standing 
train  between  the  cars.  There  was  a  brakeman  on  top  of  the  train, 
and  to  him  plaintiff  spoke,  asking,  "  How  long  are  you  going  to  let 
this  stay?'*  The  brakeman  replied,  "Just  go  on,  kid;  go  on 
through;  you  have  got  plenty  of  time."  Plaintiff  climbed  up 
between  two  cars,  intending  to  pass  through,  but  as  he  stepped  on 
the  bumper  of  a  car  the  train  moved  backwards,  and  he  slipped  so 
that  his  foot  was  caught  and  crushed  to  such  an  extent  as  to  per- 
manently disable  him.  An  ordinance  of  the  city  of  Keokuk  made 
it  a  misdemeanor  for  any  railway  company  to  block  a  street  cross* 
ing  with  a  standing  train  for  a  longer  continuous  period  than  five 
minutes.  And  when  such  trains  were  opened  at  such  crossing  for 
the  passing  of  persons  or  vehicles  it  was  provided  that  they  should 
not  be  again  connected  for  fifteen  minutes.  This  train  had  been 
standing  on  the  crossing  more  than  five  minutes  when  plaintiff  was 
hurt.  There  was  also  an  ordinance  of  said  city  which  required  the 
bell  to  be  sounded,  within  certain  limits,  when  a  locomotive  was  in 
motion,  and  the  Bank  street  crossing  was  within  these  limits.  The 
bell  was  not  sounded  when  this  train  moved  back.  The  facts  we 
have  stated  are  those  most  favorable  to  plaintiff.  In  many  impor* 
tant  particulars  they  are  disputed.  For  instance,  defendant  offered 
evidence  to  show  that  the  train  was  in  motion  when  plaintiff 
attempted  to  pass  between  the  cars.  But  we  must,  in  cases  like 
this,  take  the  evidence  most  favorable  to  appellant,  and,  if  that 
makes  a  case  for  the  jury,  he  is  entitled  to  have  it  passed  upon  by 
them.  We  cannot  determine  as  to  the  weight  of  the  evidence  nor 
pass  upon  the  credibility  of  the  witnesses.  In  Gradert  z'.  Railway 
Co.  (Iowa),  6  Am.  Neg.  Rep.  501,  80  N.  W.  Rep.  560,  we  quoted 
and  approved  the  following  language  used  in  Philips  v.  Philips,  93 
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Iowa,  615,  61  N.  W.  Rep.  1071:  **  While  the  trial  court  may  deter- 
mine whether  the  contestants  have  given  evidence  sufficient  to  sup- 
port a  verdict,  if  one  should  be  returned  in  their  favor,  it  could 
not,  under  the  rule  announced  in  Meyer  v.  Houck,  85  Iowa,  319,  52 
N.  W.  Rep.  235,  pass  upon  the  question  as  to  whether  the  prepon- 
derating weight  of  all  the  evidence  is  in  favor  of  or  against  the  con- 
testants. This  is  a  question  always  for  the  jury.  So  it  is  for  the 
jury  to  determine  as  to  the  weight  of  the  evidence,  though  there  be 
one  witness  testifying  on  one  side  to  certain  facts,  and  many  wit- 
nesses on  the  other  side  testifying  to  a  contrary  state  of  facts.  It 
is  not  the  province,  in  such  a  case,  of  the  court  to  pass  upon  the 
credibility  of  the  several  witnesses,  and  to  say  which  one  told  the 
truth,  or  that  the  story  of  one  is  more  likely  to  be  correct  than  that 
of  another.  The  ruling  laid  down  in  the  Meyer  case  does  not 
justify  such  contention.  To  do  so  would  be  equivalent  to  doing 
away  with  jury  trials." 

It  is  claimed  by  defendant  that,  in  .any  view  of  the  case,  it  is  not 
shown  to  have  been  negligent;  that  the  stopping  of  the  train  on  the 
crossing  was  not  the  proximate  cause  of  the  accident;  and  that  its 
backward  movement  was  but  of  a  few  inches  in  distance,  for  the  pur- 
pose of  taking  up  slacks  and  was  not  such  a  movement  as  necessi- 
tated a  warning,  under  the  ordinance  which  required  the  bell  to  be 
rung.  Without  intending  to  be  understood  as  assenting  to  the  cor- 
rectness of  these  propositions,  we  may  say  these  are  not  the  only 
matters  of  negligence  averred.  The  conduct  of  the  brakeman  is 
complained  of  also.  The  brakeman  was  employed  in  aiding  in  the 
movement  of  the  train.  To  some  extent  he  would  necessarily  have 
knowledge  of  what  was  to  be  done  with  it.  A  stranger  might  prop- 
erly suppose  that  he  had  the  knowledge  which  he  assumed  to  pos- 
sess. If,  then,  the  brakeman  knew  the  train  might  move  at  any 
instant,  or  if  he  did  not  know  that  it  would  remain  standing  for  a 
sufficient  time  to  enable  plaintiff  to  pass  through,  he  was  negligent 
in  making  the  statement  he  did  to  plaintiff,  and  his  negligence  will 
be  that  of  the  company. 

It  is  thought  that  what  the  brakeman  said  was  not  within  the 
scope  of  his  duty,  and  not  binding  on  the  company.  We  are  not  to 
treat  his  remark  to  plaintiff  as  an  invitation  or  a  command,  but  as  a 
statement  of  fact,  of  which  a  stranger  might  properly  consider  he 
had  knowledge.  As  such,  his  conduct  bound  the  company.  The 
general  rule,  governing  the  liability  of  a  master  for  the  torts  of  his 
servant,  settle  this  matter  in  plaintiff's  favor. 

What  we  have  just  said  applies  also  to  the  issue  of  contributory 
negligence.     It  would  not  necessarily  be  negligent  for  plaintiff  to 
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have  passed  between  these  cars,  had  they  not  been  liable  to  move. 
Whether  he  had  reasonable  ground  to  believe  they  would  remain 
stationany  was  for  the  jury.  We  get  but  little  aid,  save  in  general 
principles,  from  the  cases.  See,  however,  Burger  v.  Railroad  Co. 
(Mo.  Sup.),  20  S.  W.  Rep.  439 ;  Henderson  v.  Railway  Co.  (Minn.), 
55  N.  W.  Rep.  53;  Railway  Co.  v.  Green  (Tex.  Civ.  App.),  49  S.  W. 
Rep.  670;  Railroad  Co.  v,  Sykes,  96  111.  162. 

Another  claim  of  defendant  is  that  the  undisputed  evidence  shows 
plaintiff  was  not  hurt  upon  Bank  street,  but  upon  the  railway 
grounds,  and  that,  being  a  trespasser  there,  he  cannot  recover.  We 
are  not  prepared  to  assent  to  either  this  statement  of  fact  or  con- 
clusion of  law.  There  is  evidence  tending  to  show  that  plaintiff 
went  between  the  cars  from  a  path  used  by  pedestrians  going  to  the 
Keokuk  and  Western  freight  house.  Even  had  he  deviated  from  the 
path  sufficiently  to  get  to  the  end  of  a  car  that  barred  his  way,  he 
would  not  necessarily  have  been  a  trespasser.  See  Railroad  Co.  9. 
Cumberland,  20  Sup.  Ct.  Rep.  380.  But  there  is  still  another  phase 
of  this  issue.  Although  plaintiff  was  a  trespasser  on  the  grounds 
of  the  company,  he  was  upon  its  train  because  of  the  assurance  of 
an  employee  that  he  might  safely  pass  through  in  order  to  reach  his 
destination.  Under  such  circumstances^  defendant  cannot  escape 
liability  on  the  ground  urged. 

2.  Some  other  questions  remain  to  be  disposed  of,  in  view  of  the 
new  trial  which  we  find  must  be  had.  Plaintiff  offered,  but  was  not 
allowed  to  show,  that  he  was  not  familiar  with  the  danger  in  being 
about  the  railroad  trains.  The  peril  incident  to  plaintiff's  act  if  the 
train  moved  was  so  apparent  that  at  his  age  he  must  have  appre- 
ciated it.  Indeed,  his  own  evidence  shows  that  he  did;  for  he  says 
he  should  not  have  attempted  to  pass  through  between  the  cars  if 
it  had  not  been  for  the  brakeman's  assurance. 

3.  Plaintiff  was  refused  permission  to  show  that  within  two  minutes 
after  the  accident  the  brakeman  came  to  plaintiff,  and  said:  "  Kid, 
you  are  not  to  blame  for  this;  you  are  innocent."  This  evidence 
was  properly  ruled  out.  Were  we  to  concede  the  transaction  to  be  a 
part  of  the  res  gesta^  yet  the  brakeman's  statement  would  be  inad- 
missible, for  it  is  of  a  conclusion,  and  not  a  fact. 

4.  The  motion  to  strike  appellant's  abstract  from  the  files,  and 
affirm  the  judgment  below,  because  it  does  not  contain  all  the  testi- 
mony of  defendant's  witnesses,  is  overruled.  To  pass  upon  the 
validity  of  a  directed  verdict,  we  need  usually  only  the  evidence  on 
the  part  of  appellant.  As  bearing  upon  this  matter  somewhat,  see 
Goring  v,  Fitzgerald,  105  Iowa,  507,  75  N.  W.  Rep  358.  We  may 
say  further  that   on  additional   abstracts  filed  by  appellant  and 
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appellee,  respectively,  we  have  the  whole  record   presented,   and 
under  these  circumstances  we  feel  that  the  case  should  be  disposed 
of  on  its  merits.     Reversed. 
Granger,  Ch.  J.,  not  sitting. 


BEAL  V.  ATCHISON,  TOPEKA  AND  SANTA  FE 

RAILWAY  COMPANY. 

Supreme  Caurty  Kansas^  October ^  ipoo. 


RAILROAD  EMPLOYEE  KILLED  WHILE  CRAWLING  UNDER  CARS- 
COLLISION— CONTRIBUTORY  NEGLIGENCE.  —  I.  One  who.  with 
knowledge  of  the  grossly  negligent  and  reckless  habit  of  another,  volun- 
tarily and  unnecessarily  places  himself  in  the  way  of  receiving  injuries 
at  his  hands,  is  guilty  of  contributory  negligence,  and  cannot  excuse  himself 
upon  the  ground  that  the  conduct  of  the  other  was  wanton  and  wilful  in 
character,  unless  such  other  had  knowledge  or  apprehension  that  he  was 
about  to  inflict  injury,  and  made  no  effort  to  avert  it. 

2.  A  workman  engaged  in  cleaninflr  stock  cars  standing  on  a  railroad  track,  who 
has  knowledge  of  the  grossly  negligent  and  wantonly  reckless  habit  of  the 
railway  company  to  bump  other  and  moving  cars  against  them  without 
warning,  and  who  is  injured  by  such  negligent  conduct  while  he  is  endeav- 
oring to  cross  the  track  by  crawling  under  the  cars  when  there  was  a 
safer  way  to  get  across,  and  who  might  have  heard  or  seen  the  approach  of 
the  moving  cars  had  he  looked  or  listened,  is  guilty  of  contributory  negli- 
gence, and  a  recovery  cannot  be  had  for  his  injuries  or  death,  unless  the 
railway  company  before  bumping  the  cars  had  knowledge  or  apprehension 
of  his  perilous  position,  and  made  no  effort  to  avoid  injuring  him  (i). 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyandotte  County. 

Action  by  Caroline  Beal  against  the  Atchison,  Topeka  and  Santa 
Fe  Railway  Company.  From  judgment  for  defendant,  plaintiff 
brings  error.     Judgment  affirmed, 

C.  C.  Dail,  L.  F.  Bird  and  H.  G.  Pope,  for  plaintiff  in  error. 

A.  A.  HuRD,  O.  J.  Wood  and  W.  Littlefield,  for  defendant  in 
«rror. 

DosTER,  Ch.  J.  —  This  was  an  action  brought  against  the  Atchi- 
son, Topeka  and  Santa  Fe  Railway  Company  by  Caroline  Beal,  widow 
of  Daniel  Beal,  to  recover  damages  for  negligently  causing  her  hus- 
band's death.     The  deceased  was  a  workman  employed,  with  others, 

I.  See  note  at  end  of  this  case,  on    to    the    Negugxnce   of    Railroad 
Collisions  on  Steam  Railroads   by    Companies. 
WHICH  Employees  are  Injured  Owing 
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to  clean  the  defendant's  stock  cars.  The  place  where  the  death 
occurred  was  in  the  company's  yards  at  Argentine,  this  State.  At 
that  place  there  was  a  number  of  contiguous  and  parallel  tracks  run- 
ning east  and  west.  The  track  furthest  to  the  north  was  called  the 
"Alley  Track."  Upon  that  track  the  cars  to  be  cleaned  were 
switched.  The  method  of  placing  the  cars  upon  this  track  was  to 
run  them  from  the  Kansas  City  stock  yards,  a  few  miles  distant, 
upon  the  track  next  to  and  immediately  south  of  the  alley  track,  to 
a  switch  connection  a  quarter  of  a  mile  or  more  west  of  the  point  at 
which  they  w&re  to  be  cleaned,  and  then  to  back  them  east  upon 
the  alley  track.  The  cleaning  was  done  by  shoveling  the  refuse 
matter  out  of  the  north  sides  of  the  cars.  In  order  to  get  into  the 
cars  to  do  this  work,  it  frequently  became  necessary  to  cross  from 
the  south  to  the  north  sides  of  the  cars  as  they  stood  upon  the 
track.  Beal  undertook  to  make  this  crossing  by  crawling  under 
one  of  the  cars.  At  that  moment  another  train  of  stock  cars  sent 
out  for  the  purpose  of  being  cleaned  was  backing  in  from  the  west 
on  the  alley  track.  It  bumped  into  the  standing  cars,  and  ran  one 
of  them  over  Beal,  causing  his  death.  The  jury  made  findings,  of 
which  the  following  is  a  full  summary:  Beal,  at  the  time  he  was 
hurt,  was  crossing  the  alley  track  from  south  to  north,  under  the 
cars.  He  did  not  know  before  undertaking  to  cross  that  the  mov- 
ing train  of  cars  was  about  to  bump  into  the  standing  train  of  cars, 
nor  had  any  warning  been  given  to  him  and  his  fellow-workmen  of 
the  approach  of  the  train  backing  in  from  the  west.  It  was  his 
habit  and  that  of  his  fellow-workmen  to  cross  from  one  side  of  the 
alley  track  to  the  other  by  crawling  under  the  cars  and  over  and 
under  their  connecting  bumpers.  The  stock  cars  to  be  cleaned 
were  brought  from  the  stock  yards,  and  placed  upon  the  alley  track, 
daily  and  several  times  a  day.  It  was  the  custom  to  bring  trains  of 
empty  stock  cars  from  the  stock  yards  every  morning,  and  at  other 
times  during  the  day,  on  the  tracks  parallel  to  the  alley  track,  and, 
after  passing  the  point  where  the  deceased  met  his  death,  to  back 
them  in  from  the  west  upon  the  alley  track,  and  it  was  a  daily 
occurrence  for  the  moving  trains  backing  in  from  the  west  to  bump 
against  the  standing  cars  in  which  the  men  were  working,  and  it 
was  also  a  daily  occurrence,  while  the  workmen  were  cleaning  the 
cars  for  switch  engines,  to  move  and  handle  the  cars  in  and  about 
which  the  men  were  working.  Beal  knew  that  the  standing  cars 
upon  the  alley  track  were  liable  at  any  time  to  be  bumped  into  and 
moved  by  the  incoming  cars  or  switch  engines  running  against 
them,  and  before  his  injury  he  had  been  cautioned  about  the  danger 
of  crawling  under  the  standing  cars.     None  of  the  duties  of  the  men 


AMERICAN  Negligence  Reports.  897 

eagaged  in  cleaning  the  cars  required  them  to  go  under  such  cars  in 
the  performance  of  their  work.  The  deceased  could  have  gotten 
into  his  car  from  the  south  side  without  crossing  over  to  the  north 
side.  The  cars  he  was  engaged  in  cleaning  were  provided  with 
stepladders,  bj  which  men  could  climb  over  them  from  one  side  to 
the  other.  By  stepping  a  few  feet  to  the  south  between  the  alley 
track  and  the  one  next  to  it  just  before  Beal  started  to  crawl  under 
the  car  he  could  have  seen  the  train  backing  in  on  the  alley  track 
and  he  could  also  have  heard  the  engine  and  cars  composing  the 
moving  train.  It  was  the  custom  of  the  defendant  to  move  the 
cars  in  which  the  men  were  working  without  giving  any  warning 
signal  other  than  ringing  the  bell  and  it  was  also  the  custom  of  the 
defendant  not  to  give  signals  to  the  men  working  about  the  alley 
track  of  the  approach  of  its  trains  upon  such  track  or  of  its  inten- 
tion to  move  the  cars  standing  upon  it.  Such  custom  not  to  give 
warning  signals  had  existed  for  several  years  and  Beal  knew  of  it. 
There  was  a  safer  way  to  cross  from  the  south  side  to  the  north 
side  of  the  train  of  cars  on  the  alley  track  than  the  one  undertaken 
by  Beal.  The  jury,  however,  did  not  specifically  state  what  such 
safer  way  was.  Inferably,  however,  it  was  to  climb  the  stepladders 
and  go  over  the  tops  of  the  cars  or  go  around  the  end  of  the  train. 
None  of  the  employees  of  the  defendant  in  charge  of  the  train  back- 
ing in  on  the  alley  track  knew  that  Beal  was  crawling  under  one  of 
the  standing  cars.  No  signal  or  warning  was  given  by  any  one  of 
the  approach  of  the  train  backing  in  on  the  alley  track.  The 
deceased  was  sixty-eight  years  old.  In  addition  to  these  findings 
the  jury  returned  a  verdict  for  the  plaintiff.  Upon  motion  of  the 
defendant  this  verdict  was  set  aside  and  judgment  rendered  upon 
the  findings  for  it  and  against  the  plaintiff.  The  plaintiff  has  prose- 
cuted error  to  this  court. 

It  would  appear  from  the  findings  that  the  defendant  was  negli- 
gent in  backing  its  moving  cars  against  the  standing  ones  around 
which  the  men  were  at  work  without  the  giving  of  any  warning 
signals  of  approach.  Counsel  upon  oral  argument  endeavored  to 
exculpate  the  company  by  claiming  that,  on  account  of  the  number 
of  trains  all  the  time  moving  to  and  fro  in  the  yards  at  Argentine, 
the  giving  of  sounding  signals  was  impracticable,  because  signals 
given  by  one  train  were  liable  to  be  mistaken  by  other  trains,  for 
which  they  were  not  intended.  No  reference  was  made  to  any  por- 
tion of  the  record  justifying  such  exculpatory  plea,  and  therefore 
we  cannot  take  it  into  account.  Besides,  the  ringing  of  bells  and 
sounding  of  whistles  are  not  the  only  ways  of  giving  warning  of  the 
approach  of  trains.     We  can  conceive  of  no  reason  why  the  sending 
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of  a  man  in  advance  of  the  backing  train  to  give  warning  of  its 
approach  might  not  have  been  practicable.  We  conclude,  there- 
fore, that  the  defendant  was  negligent;  and,  for  the  purpose  of  con- 
sidering the  claim  of  liability  made  against  it  by  the  plaintiff,  will 
assume,  as  contended  by  her,  that  it  was  grossly  and  wilfully  negli- 
gent. 

On  the  other  hand,  it  must  also  be  held  that  Beal  was  negligent, 
—  negligent  to  as  great  an  extent  as  the  defendant.  He  knew  that 
moving  cars  were  liable  to  back  in  upon  the  standing  cars  at  any 
time.  He  knew  that  it  was  not  customary  to  give  signals  or  other 
warnings  of  their  approach.  He  knew  that  it  was  therefore  danger- 
ous to  crawl  under  the  standing  cars.  He  knew  that  there  was  a 
safer  way  to  cross  over  from  one  side  of  the  track  to  the  other. 
Had  he  stepped  a  few  feet  to  the  south,  he  could  have  both  seen 
and  heard  the  approaching  train  backing  in  on  the  alley  track.  It 
is  impossible,  in  reason,  therefore,  to  say  that  he  was  not  guilty  of 
negligence  directly  contributing  to  his  own  death.  This,  in  fact, 
is  admitted  by  counsel  for  plaintiff.  It  is  contended,  however,  that 
a  plea  of  contributory  negligence  upon  the  part  of  the  injured  per- 
son will  not  lie  as  against  a  charge  of  gross,  wanton,  and  wilful 
negligence  upon  the  part  of  the  one  who  inflicts  the  injury,  and  in 
support  of  this  contention  the  following  quotation  is  made  from 
Judge  Cooley's  work  on  Torts  (ad  ed.  8io):  **  When  the  conduct 
of  the  defendant  is  wanton  and  wilful,  or  when  it  indicates  that 
degree  of  indifference  to  the  rights  of  others  which  may  be  justly 
characterized  as  recklessness,  the  doctrine  of  contributory  negli- 
gence has  no  place  whatever,  and  the  defendant  is  responsible  for 
the  injury  he  inflicts,  irrespective  of  the  fault  which  placed  the 
plaintiff  in  the  way  of  such  injury.  This  is  a  trenchant  and  radical 
statement  of  law,  and  would  seem  to  be  comprehensive  of  the  facts 
of  the  present  case,  and  to  justify  the  plaintiff's  claim  of  defend- 
ant's liability.  However,  an  examination  of  the  authorities  cited  in 
support  of  the  proposition,  and  a  reading  of  the  remainder  of  Judge 
Cooley's  text  upon  the  subject,  materially  qualify  the  broad  terms 
in  which  the  rule  is  stated.  In  immediate  connection  with  the 
above,  it  is  further  stated  by  Judge  Cooley  that  '*  the  fact  that  one 
has  carelessly  put  himself  in  a  place  of  danger  is  never  an  excuse 
for  another  purposely  or  recklessly  injuring  him.  Even  the  crim- 
inal is  not  out  of  the  protection  of  the  law,  and  is  not  to  be  struck 
down  with  impunity  by  other  persons.  If,  therefore,  the  defendant 
discovered  the  negligence  of  the  plaintiff  in  time,  by  the  use  of 
ordinary  care,  to  prevent  the  injury,  and  did  not  make  use  of  such 
care  for  the  purpose,  he  is  justly  chargeable  with  reckless  injury^ 
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and  cannot  rely  upon  the  negligence  of  the  plaintiff  as  a  protection ; 
or  it  may  be  said  that  in  such  a  case  the  negligence  of  the  plaintiff 
only  put  him  in  position  of  danger,  and  was  therefore  only  the 
remote  cause  of  the  injury,  while  the  subsequently  intervening  neg- 
ligence of  the  defendant  was  the  proximate  cause." 

It  will  thus  be  seen,  and  especially  when  examined  in  the  light  of 
the  authorities  cited,  that  the  rule  of  nonliability  for  contributory 
negligence,  in  case  of  injuries  wantonly,  wilfully,  or  recklessly 
inflicted,  does  not  apply  where  the  injured  person  had  or  should 
have  had  knowledge  of  the  grossly  negligent  habit  or  the  impending 
reckless  act  of  the  injurer,  and  could  have  avoided  their  conse- 
quences by  prudence  and  caution  upon  his  own  part.  Only  when 
an  act  of  contributory  negligence  is  performed  without  knowledge 
or  apprehension  that  the  reckless  and  wanton  conduct  of  another 
will  or  may  conjoin  to  produce  an  evil  effect  will  the  injured  person 
be  relieved  from  liability  for  the  result  of  his  own  negligence.  To 
say  that  one  alive  to  the  known  or  probable  misconduct  of  another 
may  nevertheless  expose  himself  to  the  dangers  known  or  liable  to 
result  from  such  misconduct,  and  yet  exculpate  himself  from  the 
consequences  upon  the  ground  of  the  other's  fault,  would  go  to  the 
complete  subversion  of  the  whole  doctrine  of  liability  for  contribu- 
tory negligence.  One  who  thus  tempts  fate  cannot  be  heard  to 
complain  of  the  harshness  of  its  decrees.  However,  when  one, 
although  negligent  himself,  has  no  knowledge  or  can  have  no  appre- 
hension of  the  liability  of  another's  negligence  conjoining  with  his 
own  to  produce  an  injurious  effect,  but  the  latter  has  such  knowl- 
edge or  can  have  such  apprehension,  but  wantonly  and  recklessly 
proceeds  to  the  fatal  consequence,  when  by  diligence  and  caution 
he  might  have  avoided  it,  the  former  will  be  held  guiltless,  and  the 
latter  liable,  because  in  such  case  the  proximate  cause  of  the  injury 
18  not  the  former's  negligence,  but  it  is  the  negligence  of  the  latter 
in  failing  to  see  that  the  former  had  negligently  placed  himself  in  a 
position  of  peril.  It  is  in  respect  to  cases  comprehensive  of  such  a 
state  of  facts  that  the  rule  of  Judge  Cooley  and  of  all  the  cases 
cited  by  counsel  for  plaintiff  in  error  was  declared.  The  precise 
subject  is  discussed  at  length  in  Beach,  Contrib.  Neg.  (3d  ed.),  sec. 
54  et  seq.^  and  2  Thomp.  Neg.  1155  et  seq.^  and  the  distinction  we 
have  drawn  pointed  out,  and  the  view  we  have  expressed  illustrated 
and  enforced. 

The  contention  of  the  plaintiff  that  persons  have  a  right  to  work 
at  dangerous  employments,  and  that  it  cannot  be  said  as  matter  of 
law  that  they  are  negligent  in  doing  so,  and  that  Beal  assumed  no 
risks  of  the  dangerous  employment  of  cleaning  out  stock  cars,  is 
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apart  from  any  question  which  the  facts  of  the  case  raise.  Admit- 
ted that  the  business  of  cleaning  the  cars  was  dangerous;  admitted, 
notwithstanding  this  fact,  that  Beal  had  the  right  to  work  at  it; 
admitted,  that  he  assumed  none  of  the  risks  of  that  employment 
except  such  as  were  necessarily  incidental  to  it,  —  nevertheless  the 
risk  of  getting  killed  by  crawling  under  the  cars,  as  a  result  of  the 
company's  negligence,  of  which  he  had  knowledge,  and  against 
which  he  could  have  guarded,  was  not  a  risk  which  he  did  not  volun- 
tarily and  unnecessarily  assume.  Furthermore,  the  claim  of  plain- 
tiif  that  Beal  had  the  right  to  practice  the  dangerous  habit  of  crawl- 
ing under  the  cars  because  that  was  the  usual  and  ordinary  habit 
among  his  fellow-workmen  is  untenable.  One  cannot  recklessly 
expose  himself  to  known  or  probable  dangers  because  others  are  in 
the  habit  of  doing  likewise.  The  judgment  of  the  court  below  is 
affirmed. 

Johnston,  J.  (concurring  specially).  —  I  concur  in  the  judgment 
of  affirmance  upon  the  theory  that  the  injury  was  not  wilfully  and 
wantonly  infficted  by  the  defendant.  If  it  had  been  done  purposely 
and  by  design,  it  would  have  constituted  more  than  negligence,  and 
become  an  act  of  aggression  and  violence,  and  contributory  negli- 
gence would  not  avail  as  a  defense.  It  is  well  settled  **  that,  if  the 
ordinary  negligence  of  the  plaintiff  directly  or  proximately  con- 
tributed to  the  injury,  he  cannot  recover  unless  the  injury  was 
intentionally  and  wantonly  caused  by  the  defendant."  Railway  Co. 
V,  Adams,  33  Kan.  427,  6  Pac.  Rep.  529;  Tennis  v.  Railway  Co.,  45 
Kan.  503,  25  Pac.  Rep.  876.  The  contributory  negligence  of  the 
plaintiff  was  clearly  established,  and,  under  the  circumstances  of 
this  case,  it  necessarily  defeats  a  recovery. 

Smith,  J.,  not  sitting,  having  been  of  counsel  in  the  case. 

COLLISIONS  ON  STEAM   RAILROADS  BY   WHICH  EMPLOYEES  ARE 
INJURED  OWING  TO  THE  NEGLIGENCE  OF  RAILROAD  COMPANIES. 

Oeneral  observation. 

There  is  no  presumption  of  negligence  on  the  part  of  a  railroad  company  in 
fdvor  of  its  own  employee  arisinf^  from  mere  proof  of  the  collision  of  trains  by 
which  the  employee  is  injured;  such  a  presumption  is  in  favor  of  passengets 
alone,  and  is  based  upon  public  policy.  Smith  v,  Missouri,  etc.,  R.  Co.,  115 
Mo.  70. 

In  East  Tennessee,  etc.,  R.  Co.  c.  Maloy,  77  Ga.  237,  which,  although  it  was 
an  action  for  an  injury  to  an  employee  not  arising  from  a  collision,  is  here  cited, 
as  it  distinguishes  the  degree  of  liacility  of  railroad  companies  both  to  passen- 
gers and  employees,  it  was  held  that  railroad  companies  are  not  liable  to 
employees  as  to  passengers,  and  in  an  action  by  an  employee,  it  must  be 
-shown  that  such  employee,  at  the  time  the  injury  was  received,  was  free  from 
fault,  or  that  the  defendant  company  was  in  fault  before  any  presumption  would 
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Arise  as^ainst  the  company  of  negligence.  If  either  be  proved,  the  other  will 
be  presumed,  and  the  onus  will  be  upon  the  (om^any  to  rebut  the  presumption; 
bat  a  different  rule  applies  to  passengers.  Where  an  injury  is  sustained  by  a 
passenger,  the  presumption  is  that  the  railroad  company  was  at  fault,  and  it  is 
incumbent  upon  it  to  remove  the  presumption  by  showing  that  it  used  all 
reasonable  and  ordinary  care  and  diligence  to  prevent  the  injury. 

Statates  applying  to  railroad  companies. 

In  some  States  the  liability  of  railroad  companies  for  injuries  to  employees 
has  been  regulated  by  statute.  In  Georgia  by  Code,  sec.  3033.  In  Florida  by 
Stat.  June  7,  1887,  Gen.  Laws,  ch.  3744,  and  Stat.  May  4,  1891,  Laws  1890-1, 
<h.  4071.  In  Kansas  Stat.  1874,  ch.  93.  In  Iowa  Stat.  1874,  ch.  63,  and  in 
Minnesota  Laws  1887,  ch.  13.  (Confined  to  wrongs  connected  with  the  use  and 
operation  of  any  railroad.)  In  Mississippi  by  the  Constitution  of  1890,  sec.  193. 
In  Texas  by  Stat.  March  10,  1891,  ch.  24,  as  amended  in  1892.  In  Montana  by 
Comp.  St.  Mont.  1887,  ch.  25.  In  Ohio  by  Act  of  April  2,  1890.  In  Wisconsin 
by  Stat.  1893,  ch.  220. 

What  is  negligence. 

When  a  train  althougb  running  ahead  of  schedule  time  collided  with  the  car 
of  a  construction  train  on  an  intersecting  line,  injuring  the  engineer  of  the 
former,  it  was  held  in  Albert  v.  Sweet,  26  N.  Y.  St.  Rep.  738,  42  Am.  &  Eng. 
R.  Cas.  216,  T16  N.  Y.  363,  22  N.  £.  Rep.  762,  that  the  defendant  was  charge- 
able with  negligence  through  the  act  of  its  servants  in  negligently  leaving  the 
construction  car  uncoupled  upon  the  crossing,  althougli  if  the  plaintiff's  train 
had  been  run  upon  schedule  time  the  accident  would  not  have  occurred.  See 
also  Fletcher  v.  Boston  &  M.  R.  Co.,  i  Allen  (Mass.)  9;  Lake  Shore,  etc.,  R.  Co* 
V.  Hundt,  140  111.  525. 

It  is  not  negligence  per  se  for  a  railroad  to  have  three  freight  trains  reach  a 
station  at  one  time,  even  although  the  effect  was  that  a  passenger  train  with  a 
right  of  way  collided  with  one  of  them,  and  its  engineer  was  killed,  provided 
proper  precautions  were  taken  for  the  safety  of  the  employees  and  passengers. 
Smith  V.  Missouri,  etc.,  R.  Co.,  113  Mo.  70. 

Id  Alabama,  etc.,  R.  Co.  v.  Jones,  i  Am.  Neg.  Rep.  551,  it  was  held  that 
where  an  employee  was  killed  in  a  rear-end  collision  between  two  lever  cars, 
that  the  question  of  negligence  in  running  two  cars  closely  together  was  for  the 

jury  to  determine. 

See  also  Kansas  City,  etc.,  R.  Co.  v.  Lackey,  i  Am.  Neg.  Rep.  555;  Chicago, 
«tc.,  R.  Co.  V,  Anderson,  2  Am.  Neg.  Rep.  318;  Olsen  v.  Great  Northern  R. 
Co.,  2  Am.  Neg.  Rep.  736;  West  v.  New  York,  etc.,  R.  Co.,  2  Am.  Neg.  Rep. 
773;  Huntsinger  v,  Trexler,  3  Am.  Neg.  Rep.  82;  Norfolk,  etc.,  R.  Co. 
V.  Houchin,  3  Am.  Neg.  Rep.  ioq;  Terre  Haute,  etc.,  R.  Co.  v,  Williams,  4  Am. 
Neg.  Rep.  136;  Chicago,  etc.,  R.  Co.  v,  Gillison,  4  Am.  Neg.  Rep.  368;  Lake 
Shore,  etc.,  Co.  v.  Andrews,  4  Am.  Neg.  Rep.  571;  Del.,  etc.,  R.  Co.  v.  Voss,  5 
Am.  Neg.  Rep.  55;  Shea  v.  New  York,  etc.,  R.  Co.,  6  Am.  Neg.  Rep.  82; 
Darley  v,  Burlington,  etc.,  R.  Co.,  6  Am.  Neg.  Rep.  112;  Benson  v,  Chicago, 
etc.,  R.  Co.,  7  Am.  Neg.  Rep.  85;  Bennett  v.  Long  Island  R.  Co.,  7  Am.  Neg. 
Rep.  478. 

Vol.  VIII  —  26 
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Degree  of  eare  reqnlrecL 

It  is  the  duty  of  a  railway  company  to  use  due  care  to  provide  materials* 
machinery  and  other  means  by  which  its  employees  are  to  perform  the  work 
for  which  they  are  employed,  and  to  keep  the  same  in  good  repair,  so  as  not  to 
unnecessarily  expose  them  to  danger;  and  when  it  has  done  this,  the  employees 
assume  the  risks  and  dangers  incident  to  the  company's  business.  So  held  in 
Hewitt  V,  Flint,  etc.,  R.  Co.,  67  Mich.  6x,  31  Am.  &  £ng.  R.  Cas.  249,  where 
defendant's  engineer  was  injured  by  the  collision  of  his  train  with  a  handcar 
which  had  rolled  from  a  siding  on  to  the  main  track. 

Evidence  should  tend  to  prove  negligenee. 

When  plaintifif,  a  laborer  employed  in  defendant's  yards,  was  injured  in  a 
colision  between  a  freight  car  and  a  handcar  which  plaintiff  was  operating,  it 
was  held  in  Lake  Shore,  etc.,  R.  Co.  v.  Hundt,  140  111.  525,  that  the  putting  of 
a  freight  car  in  motion  at  a  place  where  men  are  known  to  be,  or  where  it  is 
known  they  may  be  passing,  without  a  brakeman  upon  it,  and  without  other 
means  of  controlling  its  momentum,  is  evidence  tending  to  prove  negligence, 
even  although  it  might  be  admitted  that  *'  kicking  "  a  car  upon  a  track,  where 
there  is  no  public  crossing,  is  not,  of  itself,  alone,  sufficient  proof  of  negligence. 
Whether  negligence  is  proved  is  for  the  jury  to  determine. 

See  also  Nary  v.  New  York,  etc.,  R.  Co.,  125  N.  Y.  759,  affirming  s.  c,  29  N. 
Y.  St.  Rep.  630;  Whittaker  v.  Del.,  etc.,  R.  Co.,  126  N.  Y.  544. 

What  if  suffloient  proof  of  negligenee. 

In  Wood  V.  New  York,  etc.,  R.  Co.,  70  N.  Y.  195,  which  was  an  acfion  for 
damages  for  the  killing  of  an  engineer  of  a  train  of  the  Albany,  etc.,  R.  Co., 
which  collided  with  a  train  of  the  defendant  company,  it  appeared  that,  by 
defendant's  rules,  all  engines  were  required  to  come  to  a  full  stop  at  a  crossing, 
but  the  engineer  of  defendant's  train,  on  perceiving  a  white  flag  waved  by 
defendant's  flagman,  did  not  stop;  ^^/c/ sufficient  evidence  of  gross  negligence 
on  the  part  of  the  flagman  to  signal  defendant's  train  to  move  on  under  the  cir- 
cumstances of  plaintiff's  train  approaching.  See  Toner  v.  Chicago,  etc.  R.  Co.. 
31  Am.  &  Eng.  R.  Cas.  320;  Lake  Shore,  etc.,  R.  Co.  v,  Hundt,  140  III.  525; 
Chicago,  etc.,  R.  Co.  v.  McLallen,  84  111.  109;  Chicago,  etc..  R.  Co.  v.  McDon- 
ald, 21  111.  App.  409. 

Intersection  of  two  railroads. 

When  plaintiff's  intestate  was  killed  in  a  collision  between  defendant's  train 
and  the  train  of  the  Birmingham,  etc.,  R.  Co.,  (on  which  he  was  employed  as  a 
brakeman),  at  a  point  where  the  roads  crossed  each  other  at  right  angles,  it  was 
held  in  Richmond,  etc.,  R.  Co.  v.  Freeman,  97  Ala.  289,  that  defendant  was.  in 
the  absence  of  contributory  negligence,  liable,  its  train  not  having  been  stopped 
within  one  hundred  feet  of  the  crossing  as  required  by  sec.  1145,  Code  1886. 

In  Chicago,  etc.,  R.  Co.  v.  Snyder.  s8  Am.  &  Eng.  R.  Cas.  611.  117  III.  376.  it 
was  held,  in  an  action  for  damages  against  two  railroad  companies  for  the  kill- 
ing of  a  conductor  at  the  intersection  of  their  two  roads,  that  as  the  law  required 
all  trains  upon  any  railroad  in  Illinois  crossed  by  another  railroad,  to  be 
brought  to  a  full  stop  at  a  distance  not  less  than  200  nor  more  than  800  feet  from 
the  point  of  intersection,  if  the  train  under  charge  of  deceased  was  not  stopped 
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more  than  200  feet  from  the  crossing,  or  if  the  failure  to  stop  contributed  to  the 
injury,  the  plaintifif  could  not  recover. 

See  also  Klinkler  v.  Wheeling,  etc..  Iron  Co.,  2  Am.  Neg.  Rep.  88. 

When  the  conductor  of  a  train  was  injured  by  the  defendant's  train  colliding 
with  his  train  while  crossing  the  track  of  the  defendant's  railway,  it  was  held 
in  Brower  r.  Great  Western  R.  Co.,  2  Ont.  App.  64,  as  sec.  143  Consol.  Stat.  C, 
ch.  66,  enacted  that  "  every  locomotive  *  ♦  ♦  or  train  of  cars  on  any  rail- 
^way,  shall  before  it  crosses  the  track  of  any  other  railway  on  a  level,  be  stopped 
for  at  least  the  space  of  three  minutes  "  the  defendants  were  liable  as  they 
disobeyed  the  statutory  mandate,  although  they  made  every  efifort  to  stop  the 
train,  and  the  bursting  of  a  tube  of  the  air-brakes,  by  which  the  collision  became 
inevitable,  arose  from  no  want  of  care  on  defendant's  part. 

See  also  Kansas  Cily,  etc.,  R.  Co.  v.  Lackey,  i  Am.  Neg.  Rep.  555. 

Obstruetlons  on  traek. 

It  is  a  duty  which  railroad  companies  owe  to  their  employees  to  keep  the 
tracks  of  their  railways  free  from  obstructions  that  would  endanger  the  lives 
of  the  latter.  Although  the  mere  fact  that  an  injury  to  an  employee  was 
caused  by  an  obstruction  on  the  track  does  not  make  out  2i prima  facie  case 
against  the  railroad  company,  yet  where  the  complaint  alleges  that  a  log  was 
npon  the  track,  and  the  engine,  colliding  therewith,  was  thrown  from  the  track 
whereby  the  deceased,  a  fireman  in  defendant's  employ,  was  instantly  killed, 
and  it  was  alleged  that  deceased  was,  at  the  time,  in  the  discharge  of  his  duty, 
exercising  due  care  and  skill,  it  was  held  in  Wilson  v,  Denver,  etc.,  R.  Co.,  7 
Colo.  loi,  15  Am.  &  Eng.  R.  Cas.  192,  that  a  demurrer  would  not  lie. 

Sxeeptlon  to  role  as  to  obstraetions  on  traek. 

But  negligence  is  not  to  be  attributed  to  railroad  companies  because  they  erect 
or  maintain  contrivances  for  use  in  operating  their  road  for  the  reason  '*  that 
they  are  dangerous  to  persons  operating  the  trains."  Gould  v.  Chicago,  etc., 
R.  Co.,  22  Am.  &  Eng.  R.  Cas.  289,  66  Iowa,  590.  In  that  case  the  conductor 
of  a  freight  train  neglected  to  give  the  usual  signal  to  the  engineer  when  pass- 
ing a  station,  and  the  engineer,  in  leaning  out  of  his  engine  to  look  for  the  sig- 
nal, struck  his  head  against  a  water  crane  near  the  track  and  was  killed,  and  it 
was  also  held  that  the  negligence  of  the  conductor  was  not  the  proximate  cause 
of  the  injury,  and  that  the  railroad  company  was  not  liable. 

In  Clark  v,  St.  Paul,  etc.,  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  240,  28  Minn.  128, 
where  a  brakeman  was  injured  by  coming  in  contact  with  a  roof  or  awning  pro- 
jecting from  the  side  of  an  elevator  over  a  side  track  upon  which  he  was 
engaged  in  moving  freight  cars,  and  it  was  proved  that  he  was  aware  of  the 
peril;  it  was  held  that  the  company  was  not  liable,  as  if  a  servant  enter  into  an 
employment  involving  danger  of  personal  injury  which  the  master  might  have 
avoided,  he  takes  upon  himself  the  risk  of  all  the  hazards  incident  to  the 
employment,  the  existence  and  nature  of  which  were  known  to  him  when  he 
entered  the  service,  and  which  he  had  no  reason  to  expect  would  be  obviated  or 
removed. 

See  also  Fleming  v.  St.  P.,  etc.,  R.  Co.,  6  N.  W.  Rep.  448;  Gibson  v.  Erie 
R.  Co.,  63  N.  Y.  449;  Dillon  v,  U.  P.  R.  Co.,  3  Dill.  320;  Owen  v,  N.  Y.,  etc., 
R.  Co..  I  Lans.  108;  111.  Central  R.  Co.  v,  Welch,  52  111.  183:  Davitt  v.  Pacific 
R.  Co.,  50  Mo.  302;  Baylor  v.  Del.,  etc.,  R.  Co.,  40  N.  J.  L.  23;  Woodley  v. 
Metropolitan  Dist.  R.  Co.,  2  Ex.  Div.  384. 
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In  some  of  these  cases  the  injuries  were  not  caused  to  the  employee  by  col- 
lision, but  as  the  general  principle  enunciated  applies  to  all  injuries,  whether 
occasioned  by  collision  or  otherwise,  they  are  here  cited. 

See  also  Boyd  v.  Harris.  4  Am.  &  Eng.  R.  Cas.,  N.  S.«  472;  New  York,  etc., 
R.  Co.  V.  Ostman,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  588. 

Struetures  dangerously  near  the  track. 

A  railroad  company  is  negligent  if  it  maintains  structures  dangerously  near 
its  track.  So  held  in  Illinois,  etc.,  R.  Co.  v.  Welch,  52  111.  183,  where  a  brake- 
man  collided  with  a  projecting  awning,  the  dangerous  position  of  which  was 
known  to  the  division  superintendent  and  division  engineer  of  defendant  com- 
pany, although  it  did  not  appear  that  plaintiff  was  acquainted  with  the  unsafe 
condition  of  the  awning,  he  having  been  but  two  months  upon  the  road,  and, 
except  upon  two  trips,  had  always  passed  the  station  at  night. 

See  also  Pidcock  v.  Union  Pacific  R.  Co.,  19  Pac.  Rep.  191;  Kearns  v.  Chi- 
cago, etc.,  R.  Co.,  66  Iowa,  599,  22  Am.  &  Eng.  R.  Cas.  287;  Chicago,  etc.,  R. 
Co.  V.  Russell,  91  111.  298;  Allen  v,  Burlington,  etc.,  R.  Co..  57  Iowa,  623,5 
Am.  &  Eng.  R.  Cas.  620;  Riley  v.  West  Virginia,  etc..  R.  Co.,  27  W.  Va.  145; 
Arabella  v.  San  Antonio,  etc.,  R.  Co.,  n  S.  W.  Rep.  913;  Erslew  ».  N.  E.  R. 
Co.,  6  Am.  &  Eng.  R.  Cas.  N.  S.  436. 

Exceptions  to  rule  as  to  obstructions  dangerously  near  track. 

A  railroad  company  is  not  negligent  in  allowing  a  snowbank  to  be  in  the 
same  position  as  it  was  left  by  the  plough.  So  held  in  Burlington,  etc.,  R.  Co. 
V.  Dowell,  62  Iowa,  629,  15  Am.  &  Eng.  R.  Cas.  153;  Brown  v.  Chicago,  etc., 
R.  Co.,  64  Iowa,  652.  And  in  Brown  v,  Chicago,  etc.,  R.  Co.,  69  Iowa,  161,  it 
was  held  that  a  railway  company  is  not  liable  to  place  signals  at  snowbanks,  or 
to  give  notice  by  whistle  or  bell  of  the  approach  of  a  train  to  a  snowbank.  Nor 
is  a  railroad  company  liable  if  the  employee  knew  of  and  assumed  the  risk. 
Erslew  ».  N.  E.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  N.  S.  436. 

See  also  Vining  v.  New  York,  etc.,  R.  Co.,  i  Am.  Neg.  Rep.  454. 

When  speed  of  train  immaterial. 

When  a  trainman  recklessly  puts  himself  in  a  position  of  danger  upon  a  train 
moving  with  unusual  speed,  by  which  he  collides  with  a  snowbank,  and  is 
injured,  he  cannot  recover  of  the  company,  as  the  result  would  have  been  the 
same  if  the  train  had  been  running  at  its  usual  rate  of  speed.  See  Jones  r. 
Louisville  R.  Co.,  22  Am.  &  Eng.  R.  Cas.  295,  note. 

Nonresident  alien. 

A  nonresident  alien  cannot  maintain  a  suit  for  damages  for  the  killing  of  her 
son,  a  railroad  employee,  in  a  collision.  Deni  v,  Penn.  R.  Co.,  3  Am.  Neg. 
Rep.  91. 

Contributory  negligence. 

There  can  be  no  recovery  by  an  employee  who  rashly  and  needlessly  exposes 
himself  to  danger,  however  negligent  the  railroad  company  may  have  been.  So 
held  in  Brown  v,  Chicago,  etc.,  R.  Co.,  69  Iowa,  161,  in  which  case  plaintiff 
needlessly  went  out  between  the  engine  and  tank,  and  swung  out,  with  his  head 
down,  trying  to  ascertain  what  was  the  cause  of  a  bright  light  under  the  engine. 
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'vrhich  was  not  an  unusual  occurrence,  and  which  did  not  alarm  the  engineer^ 
and  in  so  doing  came  into  violent  collision  (the  train  being  moving  at  an 
unusually  high  rate  of  speed),  with  a  snowbank,  and  was  Icilled. 

In  Missouri,  etc..  R.  Co.  v.  Fowler,  7  Am.  Neg.  Rep.  243,  it  was  held  that  a 
locomotive  fireman,  whose  duty  under  a  rule  of  the  company  was  to  assist  in 
the  management  of  the  engine  in  conformity  to  others  of  its  rules,  one  of  which 
required  that  speed  be  slackened  and  train  brought  under  control  in  approach- 
iig  stations,  but  who  merely  fails  to  remonstrate  to  the  engineer  against  his 
violation  of  the  rule  as  to  speed,  cannot  te  said  to  be  negligent  because  of  such 
failure,  when  he  is  in  no  position  of  authority  over  the  engineer,  but  when  the 
latter  is  primarily  charged  with  the  duty  of  managing  the  engine,  and  is  fully 
conscious  of  what  he  is  doing,  and  possesses  as  full  knowledge  of  the  situation 
as  the  fireman;  nor  is  it  negligence  in  the  fireman  to  fail  to  report  to  the 
engineer  the  absence  of  a  safety  signal,  where  the  latter  can  and  does  observe 
ts  absence  as  well  as  the  former.  In  the  order  of  causal  connection  or  natural 
sequence,  the  failure  of  the  fireman  to  remonstrate  to  the  engineer,  or  to  report 
to  him  the  lack  of  the  signal,  are  not  producing  causes  of  the  latter's  negli- 
gence, and  of  a  consequently  occurring  collision  resulting  in  injuries  to  the 
fireman. 

See  also  Kelly  v,  Duluth,  etc.,  R.  Co.,  92  Mich.  19;  Birmingham,  etc.,  R. 
Co.  V.  Jacobs,  55  Am.  &  Eng.  R.  Cas.  299*  Whittaker  r.  Delaware,  etc.,  R.  Co., 
126  N.  Y.  544:  Georgia  Pac.  R.  Co.  v.  Bowers,  86  Ga.  22;  Bossout  v.  Rome, 
etc.,  R.  Co.,  126  N.  Y.  646;  Kansas  City,  etc.,  R.  Co.  v.  McDonald,  51  Fed. 
Rep.  178;  Hall  v.  Chicago,  etc.,  R.  Co.,  46  Minn.  439;  Cottril  v,  Chicago,  etc., 
R.  Co.,  47  Wis.  634;  Chicago,  etc.,  R.  Co.  v.  Snyder,  117  111.  376,  28  Am.  & 
Eng.  R.  Cas.  611;  Toledo,  etc.,  R.  Co.  if,  O'Connor,  77  III.  391;  Richmond,  etc., 
R.  Co.  V,  Tribble,  3  Am.  &  Eng.  R.  Cas.  N.  S.  632;  Woodward,  etc.,  Co.  v, 
Andrews,  i  Am.  Neg.  Rep.  559;  Same  v.  Herndon,  i  Am.  Neg.  Rep.  561;  Mis- 
souri, etc.,  R.  Co.  V.  Johnson,  5  Am.  Neg.  Rep.  473. 


WALKER  ET  AL.  V.  SCOTT. 

Court  of  Appeals^  Kansas^  Southern  Department^  E.  D.^  J^fyt  1900, 


EMPLOYEE  INJURED  BY  CAVING  IN  OF  TRENCH  —  ASSUMPTION  OF 
RISK  — EXPERT  EVIDENCE.  —  i.  Notwithstanding  his  own  expressed 
fears  that  the  walls  of  the  trench  in  which  he  was  working  as  an  employee 
of  the  receivers  of  a  railroad  company  m'ght  fall  and  do  him  bodily  injury, 
the  plaintifif,  a  man  of  very  limited  experience  in  that  kind  of  work,  con- 
tinued in  the  employment,  relying  upon  the  assurance  of  the  foreman  in 
charge  of  the  work  that  the  same  was  entirely  safe.  Held,  that  all  ques- 
tions as  to  the  defendant's  negligence  and  as  to  the  plaintiff's  assumption  of 
the  risks  of  the  employment  were  for  determination  by  the  jury  (i). 

I.  For  other  actions  relating  to  Ac-  rent  numbers  of  that  series  of  Reports, 

cidents    Caused     by    Caving    In  of  See    also   Note  on   Assumption  of 

Trenches,  etc.,  from  1897  to  date,  see  Risk,  in  7  Am.  Nkg.  Rep.  97-111. 
vols.  1-8,  Am.  Nbg.  Rbp.,  and  the  cur- 
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2.  Where  the  testimony  of  a  witness  showed  him  to  be  an  expert  in  the  matter 
concerning  which  he  gave  his  opinion:  Held^  that  his  testimony  was  prop- 
erly received  as  that  of  an    expert,  althoagh  he,  for  some  unexplained 
reason,  disclaimed  being  such. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Osage  County. 

Action  by  L.  G.  Scott  against  Aldace  F.  Walker  and  John  J. 
McCook,  receivers  of  the  Atchison,  Topeka  and  Santa  Fe  Railroad 
Company.  From  judgment  for  plaintiff,  defendants  bring  error. 
Judgment  affirmed. 

A.  A.  HuRD,  O.  J.  Wood  and  W.  Littlefield  for  plaintififs  in 
error. 

Pleasant  &  Pleasant  and  Deford  &  Deford,  for  defendant  in 
error. 

Milton,  J.  —  L.  G.  Scott,  while  an  employee  of  the  receivers  of 
the  Atchison,  Tppeka  and  Santa  Fe  Railroad  Company,  was  injured 
by  the  caving  in  of  an  embankment  of  earth.  He  was  at  work  in  a 
deep  trench  which  extended  along  the  base  of  an  embankment,  and 
between  it  and  the  Marais  des  Cygnes  river.  The  trench  was  being 
dug,  and  then  filled  with  stones  to  protect  the  embankment  against 
erosion  by  the  river.  On  the  top  of  the  embankment,  and  a  few 
feet  from  its  edge,  was  the  railroad  operated  by  the  receivers.  No 
precautions  had  been  taken  to  prevent  the  bank,  which  was  almost 
perpendicular,  from  falling.  Scott  had  worked  there  about  fourteen 
days  prior  to  the  date  of  his  injury.  The  petition  alleged  that  the 
plaintiff  was  not  familiar  with  that  kind  of  work;  that  the  foreman 
in  charge  thereof  was  a  man  of  long  experience  therein,  and  pos- 
sessed expert  knowledge  and  skill  respecting  the  same ;  that  no 
shores  or  props  were  used  by  the  defendants  or  their  foreman  at  any 
time  while  the  said  work  was  in  progress  to  support  the  steep  and 
dangerous  bank  and  to  prevent  the  same  from  falling;  that  at  divers 
times,  but  particularly  on  the  8th  and  9th  days  of  October,  1895, 
the  piaintifP  called  the  attention  of  the  said  foreman  to  the  condition 
of  the  embankment,  and  expressed  "  his  fear  and  apprehension  that 
said  bank  was  dangerous,  and  might  at  any  minute  fall  on  the  men 
at  work  below,**  but  that  the  foreman  repeatedly,  and  particularly 
on  the  last  named  day,  assured  the  plaintiff  that  the  bank  was  per- 
fectly safe,  and  thereupon  ordered  the  plaintiff  to  go  into  the  trench 
to  work  therein,  which  order  the  plaintiff  promptly  obeyed,  relying 
entirely  upon  the  superior  knowledge,  skill,  and  experience,  and  the 
assurance  aforesaid,  of  the  said  foreman.  The  principal  defenses 
stated  in  the  answer  were  that  the  risks,  if  any,  incident  to  the 
employment,  were  assumed,  with  knowledge  thereof,  by  the  plain- 
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tiflf,  and  that  his  injury  resulted  from  his  own  negligence.  The  evi- 
dence on  behalf  of  the  pl^ntiff^  and  particularly  his  own  testimony, 
tended  to  prove  the  substantial  allegations  of  the  petition.  It 
appears  that  the  plaintiff  at  different  times  expressed  his  fear  that 
the  bank  might  cave  in,  and  that  on  the  evening  preceding  the 
actual  fall  of  a  portion  of  the  bank,  which  caused  the  plaintiff's 
injury,  and  which  happened  at  a  point  about  twelve  feet  from  the 
east  end  of  the  excavation,  the  plaintiff  had  "  bet  the  beer  "  with 
Bogardus,  the  foreman,  that  the  bank  would  cave  in  that  night. 
The  following  morning  Bogardus  came  while  the  men  were  pumping 
out  the  water  which  had  gathered  in  the  trench  during  the  night, 
and  he  claimed  that  he  had  won  the  bet,  as  the  bank  had  not  fallen. 
Shortly  after  his  arrival  Bogardus  said  tcr  the  plaintiff  and  another 
man,  who  worked  with  the  plaintiff  in  the  trench,  **  Get  ready  for 
the  mud,  boys,"  meaning  that  they  should  put  on  their  water-proof 
boots  and  go  into  the  trench.  They  did  so,  and  had  barely  begun 
work  when  the  bank  fell,  causing  severe  and  perhaps  permanent 
injuries  to  the  plaintiff.  The  point  at  which  it  fell  was  within  a  few 
feet  of  the  place  indicated  by  the  plaintiff  in  speaking  of  the  antici- 
pated fall  at  the  time  the  bet  was  made.  Before  going  into  the 
trench  that  morning  the  plaintiff  remarked  that  he  "  rather  dreaded 
that  place,"  and  he  stated  in  his  testimony  that  he  "  rather  felt  a 
little  afraid  of  it  yet."  There  was  testimony  that,  to  the  plaintiff's 
expression  of  his  fear,  Bogardus  responded,  '*  Scott,  you  are  foolish, 
or  out  of  your  head."  The  plaintiff  also  testified  that  at  another 
time  Bogardus  assured  him  the  bank  was  solid  and  safe.  On  cross- 
examination  the  plaintiff  testified  that  he  had  had  some  experience 
in  quarrying  and  laying  stone,  and  work  of  that  kind,  but  which  did 
not  require  excavating  below  the  depth  of  two  feet;  that  he  had 
dug  one  well,  and  assisted  in  digging  others,  the  deepest  of  which 
was  not  over  twenty-five  feet,  and  which  were  dug  in  Franklin 
county,  where  the  soil  was  of  about  the  same  character  as  that  in 
which  the  trench  was  being  made;  that  he  had  mined  coal  in  Frank- 
lin county,  in  drift  work,  at  a  depth  from  fifteen  to  fifty  feet 
below  the  surface  (the  exact  depth  not  being  stated);  that  he  was  a 
man  of  ordinary  observation,  and  there  was  nothing  to  prevent  his 
observing  and  becoming  acquainted  with  the  condition  surrounding 
and  affecting  the  work  in  the  trench.  It  also  appears  that  there 
was  a  difference  of  opinion  among  the  men  engaged  in  the  work  in 
question,  respecting  its  safety.  At  the  conclusion  of  the  evidence 
on  behalf  of  the  plaintiff,  the  defendants  demurred  thereto,  and, 
the  demurrer  having  been  overruled,  they  rested  their  case  without 
the  introduction  of  evidence,  and  requested  the  court  to  direct  the 


i 
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jury  to  return  a  verdict  in  their  favor.  The  request  was  refused. 
Verdict  and  judgment  were  in  favor  of  the  plaintiff  in  the  sum  of 
$2,000. 

One  of  the  findings  of  fact  is  as  follows:  **  Q.  If  you  answer 
question  i  in  the  affirmative,  state  whether  or  not  plaintiff  sustained 
any  injuries  at  either  or  any  place  to  which  he  had  called  the  fore- 
man's attention  as  being  dangerous.  A.  Yes."  The  principal 
point  discussed  by  counsel  for  plaintiff  in  error  is  thus  stated  in 
their  brief:  "  The  plaintiff  was  not  entitled  to  recover,  because,  by 
the  terms  of  his  employment,  he  assumed  all  the  risks  incident  to 
the  business  in  the  manner  in  which  it  was  conducted;  that  his 
injury  occurred  in  the  performance  of  a  risk  which  he  assumed  at 
the  time  of  his  employment;  that  no  negligence  was  shown  on  the 
part  of  the  defendant;  and  that  the  injury  was  due  to  his  own  neg- 
ligence and  want  of  care  on  his  part."  Counsel  further  say  in  their 
argument:  **  The  excavation  proper  at  the  time  of  the  injury  was 
from  twelve  to  fifteen  feet  deep.  He  [plaintiff]  was  acquainted  and 
familiar  with  the  entire  workings  of  the  trench,  having  from  time 
to  time  worked  in  all  parts  of  it,  and  assisted  in  making  excava- 
tions.  From  the  time  of  his  entrance  into  the  trench  he  became 
fearful  lest  the  banks  on  either  side  would  give  way  and  cave  in, 
and  injury  occur  to  him.  It  appears  from  his  testimony  to  have 
been  constantly  on  his  mind.  He  was  almost  constantly  grumbling 
and  complaining  about  the  likelihood  or  probability  of  the  bank's 
caving  in.  It  was  a  subject  of  almost  daily  discussion  and  conver- 
sation between  the  men  working  in  the  trenches.  He  spoke  to  the 
foreman,  Bogardus,  about  it,  and  frequently  discussed  the  matter 
with  fellow-employees  in  the  presence  of  Bogardus.  It  was  his 
opinion  that  a  cave-in  would  occur.  It  was  the  opinion,  however, 
of  Bogardus  that  there  was  no  danger  in  that  direction." 

The  foregoing  facts,  and  the  admission  of  counsel  for  plaintiffs  in 
error,  show  that  a  difference  of  opinion  existed  among  those  engaged 
in  doing  the  work  in  question  concerning  the  risks  incident  thereto. 
The  foreman,  who  possessed  expert  knowledge  in  the  premises, 
assured  the  plaintiff,  whose  experience  in  work  of  that  character 
was  extremely  limited,  that  the  place  of  employment  was  a  safe 
place,  and,  deriding  the  plaintiff's  expressions  of  fear,  directed  him 
to  proceed  with  the  work.  In  such  a  state  of  facts,  it  was  within 
the  province  of  the  jury  to  pass  upon  the  question  as  to  the  alleged 
negligence  of  the  defendants  in  carrying  on  the  work  of  excavating, 
and  the  question  as  to  the  assumption  by  the  plaintiff  of  the  risks 
incident  to  that  work,  and  known  to  him.  This  case  does  not 
belong  to  the  class  called  the  '*  Gravel-Pit  Cases,"  where  the  work 
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is  at  all  times  hazardous,  and  known  to  be  such  by  all  persons  of 
ordinary  intelligence.     Here  minds  differed  as  to  the  safeness  of  the 
employment.     The  servant  had  misgivings  concerning  it,  but  the 
master,  represented  by  the  foreman,  sought  to  allay  those  misgiv- 
ings by  positive  assurances  that  the   employment  was   safe  and 
entirely  free  from  danger.     The  servant,  relying  on  such  assurances, 
continued  in  the  employment.     The  courts  recognize  a  difference  in 
the  position  of  employer  and  employee  under  such  circumstances. 
**  Master  and  servant  do  not  stand  on  equal  footing,  even  when  they 
have  equal  knowledge  of  the  danger.     The  position  of  a  servant  is 
one  of  subordination  and  obedience  to  the  master,  and  he  has  a 
right  to  rely  upon  the  superior  knowledge  and  skill  of  the  master, 
and  is  not  entirely  free  to  act  upon  his  own  suspicions  of  danger.** 
Shortel  v.  City  of  St.  Joseph,  104  Mo.  114  (syllabus),  16  S.  W.  Rep. 
397.     The  above  case  cites  and  follows  the  decision  in  Keegan  7;. 
Kavanaugh,  62   Mo.   230,  in  which  one  paragraph  of  the  syllabus 
reads:     **  Where  a  hod-carrier  engaged  at  work  in  an  excavation, 
having  manifested  some  reluctance  to  descend^  was  ordered  by  his 
employer  to  go  down,  and  the  earth  caved  in  upon  and  killed  him, 
held,  that  the  order  was  an  implied  assurance  that  there  was  no 
danger;  that  the  laborer  properly  relied  upon  the  superior  informa* 
tion  of  the  master,  and  that  the  latter  was  liable;  that  in  such  case 
the  question  of  negligence  was  for  the  jury.'*     In  the  opinion  the 
court  said:     "  In  this  case  the  evidence  shows  that  Keegan,   the 
laborer,  was  not  without  apprehension,  but  when  one  of  his  employ- 
ers ordered  him  to  go  down  he  did  so  promptly,  upon  the  assurance 
implied  in  such  an  order  that  there  was  no  danger.*'     It  should  be 
observed  that  in  the  foregoing  case  assurance  of  safety  is  held  to 
have  been  implied  in  the  order  of  the  employer,  while  in  the  pres- 
ent case  the  assurance  was  given  in  most  positive  terms  by  the  fore- 
man, representing  the  employer.     In  the  case  of  Malcolm  v.  Fuller 
(Mass.),  25  N.  E.  Rep.  83,  one  paragraph  of  the  syllabus  reads: 
•*  On  the  question  of  the  employee's  care,  it  was  competent  for  him 
to  testify  that,  after  the  superintendent  told  him  there  was  no  dan- 
ger in  the  work,  he  believed  him."     In  the  case  of  Miller  z;.  Rail- 
way Co.   (C.  C),   12  Fed.   Rep.   600,   603,   the  plaintiff  had  been 
ordered  into  a  position  of  danger  by  the  foreman  in  charge  of  the 
work  and  had  obeyed  the  order,  believing  it  to  be  safe  for  him  to 
do  so.     He  was  injured,  and  brought  an  action  to  recover  damages. 
In  the  opinion  it  is  said:     "  There  may  be  cases  in  which  the  court 
can  say,  as  a  matter  of  law,  that  a  servant  receiving  an  order  from 
his  master  or  from  a  superior  is  guilty  of  negligence  in  obeying  it, 
but  the  present  is  not  such  a  case.     The  law  will  rarely  declare  the 
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act  of  obedience  negligence  fer  se.  If  the  circumstances  be  such 
that  men  of  ordinary  intelligence  may  honestly  differ  as  to  the  ques- 
tion of  negligence,  it  must  be  left  to  the  jury."  In  view  of  all  the 
foregoing  facts  and  decisions,  it  must  be  held  that  the  trial  court 
was  warranted  in  overruling  the  demurrer  to  the  plaintiff's  evidence, 
and  in  giving  the  following  instruction,  which,  although  excepted  to 
by  the  defendants,  is  not  complained  of  in  their  brief:  "  If  you 
find  from  the  evidence  that  the  plaintiff  was  engaged  at  the  work  in 
the  excavation,  and  that  he  expressed  to  Mr.  Bogardus,  the  fore- 
man, his  fear  or  his  opinion  that  there  was  danger  that  the  earth 
might  fall  upon  him  while  working  there,  and  that  Mr.  Bogardus 
assured  him  that  there  was  no  danger,  and  the  plaintiff,  relying 
upon  the  better  judgment  and  superior  experience  and  information 
of  the  foreman,  continued  to  work  in  the  trench,  and  so  was  injured 
by  the  earth  falling  upon  him  as  alleged,  you  will  find  for  the  plain- 
tiff, provided  you  further  find  that  the  defendant's  servant  in  charge 
of  the  work  was  guilty  of  the  negligence  charged  in  the  petition,  and 
which  occasioned  the  injury." 

Complaint  is  made  of  the  admission  of  the  testimony  of  the  wit* 
ness  John  Dowd,  who  testified  that  he  was  experienced  in  work  like 
that  in  question;  that,  from  his  experience,  he  was  able  to  judge  as 
to  what  was  a  safe  and  proper  method  of  doing  such  work;  and 
that,  in  his  opinion,  the  work  was  not  being  done  in  a  proper  man- 
ner. He  stated  that  the  wall  of  the  excavation  should  have  been 
made  sloping,  or  should  have  been  shored  to  prevent  its  caving  in. 
On  cross-examination  he  stated  that  his  testimony  was  based  upon 
what  he  saw,  and  that  he  was  not  testifying  as  an  expert.  There- 
upon the  defendant  moved  to  strike  out  all  his  testimony  in  which 
he  had  stated  his  opinion  concerning  the  character  of  the  work,  and 
the  motion  was  sustained.  Further  examination  of  the  witness  was 
then  made  by  the  counsel  for  the  plaintiff  and  by  the  court.  Dis- 
claiming to  be  an  expert,  he  nevertheless  stated  that  he  understood 
that  kind  of  work,  and  felt  confidence  in  his  opinion  concerning  the 
same,  and  that  he  had  special  knowledge  as  to  the  proper  method 
to  be  pursued  to  make  the  work  safe,  and  that  it  was  not  being  done 
in  a  proper  manner.  He  also  testified  that  his  opinion  was  based 
upon  what  he  saw,  and  upon  his  experience,  as  a  section  foreman, 
in  doing  work  of  that  character.  Thereupon  the  entire  testimony 
of  the  witness  was  again  admitted.  In  admitting  the  testimony  the 
trial  court  made  a  statement,  which  appears  in  the  record,  to  the 
effect  that  the  witness  actually  testified  as  an  expert  in  his  direct 
examination,  although  he  seemed  to  misapprehend  the  exact  mean- 
ing of  the  word.     We  think  the  court  ruled  correctly  in  this  matter. 
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That  the  witness  possessed  expert  knowledge  in  the  premises  is 
clearly  shown  by  his  testimony.  Unacquaintance  with  the  meaning 
of  the  term  "expert"  doubtlesk  prevented  his  viewing  himself  as 
being  so  qualified.  There  was  no«  dispute  that  the  banks  were  not 
shored,  nor  that  one  of  them  fell  upon  and  injured  the  plaintiff. 
The  witness  having  shown  a  personal  acquaintance  with  the  charac- 
ter of  the  trench  and  embankment,  and  with  the  manner  in  which 
the  work  was  being  done,  as  well  as  expert  knowledge  respecting 
that  kind  of  work,  it  was  proper  to  ask  him  whether  it  was  being 
done  in  a  correct  and  safe  manner.  The  fact  that  the  witness  dis- 
claimed being  an  expert  will  not  preclude  his  testimony  as  such, 
where  the  evidence  or  circumstances  show  that  he  possessed  the 
requisite  qualifications.  Crow  v.  State,  33  Tex.  Cr.  R.  264,  26  S. 
W.  Rep.  209. 

It  is  further  contended  by  counsel  for  plaintiffs  in  error  that  the 
finding  of  fact  hereinbefore  set  out  is  contrary  to  and  unsupported 
by  plaintiff*s  evidence.  Since  it  appears  that  immediately  before 
^oing  into  the  trench,  and  only  a  few  minutes  before  the  injury  was 
sustained,  the  plaintiff  expressed  his  fears  that  a  cave-in  might 
occur,  it  must  be  held  that  there  was  some  evidence  tending  to 
prove  that  he  called  the  attention  of  the  foreman  to  the  particular 
place  at  which  the  injury  occurred,  as  being  a  dangerous  place. 
But  counsel  contend  further  that,  if  the  finding  can  be  upheld,  the 
general  verdict  cannot  be,  since  the  finding  shows  both  general  and 
particular  knowledge  on  the  part  of  the  plaintiff  respecting  the  haz- 
ards of  the  employment.  This  phase  of  the  matter  has  already 
received  our  attention. 

We  have  discovered  no  reversible  error  in  the  record,  and  the 
judgment  of  the  District  Court  will  be  affirmed. 


GROVES  V.  LOUISVILLE  RAILWAY  COMPANY. 

Court  of  Appeals^  Kentucky,  Octoher,  ipoo. 


DRIVING  UPON  STREET  RAILROAD  TRACK  —  DEFECTIVE  TRACK  — 
PROTRUDING  RAIL  — DUTY  OF  RAILROAD  COMPANY.  — In  an 
action  to  recover  damages  for  injuries  sustained  by  plaintifif  while  driving, 
his  buggy  being  overturned  by  coming  in  collision  with  a  rail  of  one  of 
defendant's  tracks,  it  was  held  that  it  was  the  duty  of  the  railway  company 
to  see  that  the  street  or  road  upon  which  the  accident  happened  was  so 
nearly  apon  a  level  with  the  rails  of  its  road  as  to  reasonably  prevent  injury 
to  the  person  or  property  of  any  person  traveling  or  rightfully  being  on  said 
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street  or  road,  and  for  failure  so  to  do  v^as  liable,  without  regard  to  whether 
any  other  person  or  corporation  was  liable  to  respond  in  damages  for  such 
injury  (I). 

Appeal  from  Circuit  Court,  Jefferson  County,  Law  and  Equity 
Division. 

Action  by  C.  I.  Groves  against  the  Louisville  Railway  Company 
to  recover  damages  for  personal  injuries.  From  judgment  for 
defendant,  plaintiff  appeals.     Judgment  reversed. 

Pryor,  O'Neal  &  Pryor  and  Davis  &  Davis,  for  appellant'. 

Fairleigh,  Straus  &  Eagles  and  Kohn,  Baird  &  Spindle,  for 
appellee. 

GuFFY,  J.  —  It  is  alleged  in  the  petition  that  the  plaintiff,  now 
appellant,  was,  about  the  31st  of  December,  1896,  by  the  gross  neg- 

I.  For  other  actions  arising  out  of  of  such  crossings;  for  as  overseers  of 

accidents  caused  by  defective    tracks,  highways     traversing     railroads    are 

see  vols.  1-8,  Am.  Neg.   Rep.,  and  the  either  admitted  or  required  to  enter  the 

current  numbers  of  that  series  of  Re-  space  covered  by  the  company's  right 

ports.  of  way,  uncontrolled  by  it,  for  the  pur- 

In    Commonwealth    v.   Louisville  pose    of   repairing    the    crossings  or 

and  Nashville  R.  R.  Co.  (Kentucky^  approaches  to  them,  disastrous  conse> 

October^  igooj,  58  S.  W.  Rep.  478,  anap-  quences  might  result  to  the  company 

peal  from  dismissal  of  an  indictment  from    the  negligence  or  unskilfulness 

against  the  railway  company  for  main-  of  overseers,   without    the    power   or 

taining  a  nuisance  by  failing  to  keep  privilege  to  avoid   them.     For    these 

its  track  in  prober  repair  at  a  crossing,  reasons  we  think  it  was  the  company's 

judgment  was  reversed,  it  being  held  duty  to  keep  the  crossing  and  its  im- 

that  it  is  the  duty  of  a  railroad  com-  mediate  approaches  in  such  repair  as 

pany  to  maintain  in  reasonable  order  would  enable  the  public  to  use  it  with 

and  condition  all    highways  crossing  reasonable  security  and  convenience.*' 

the  tracks  of  the  railroad,  to  the  full  The  court,  in  Comm.  v,  Louisville  & 

width  of  the  right  of  way,  regardless  N.  R.  R.  Co.  (xti/ra),  discussed  the  rule 

of  any  question  as  to  the  time  of  their  laid  down  in  Paducah  &  E.  R   Co.  ?*. 

establishment.     Following  the  rule  in  Comm.,  80  Ky.  147,  and  in  the  course 

Paducah  &  E.   R.  Co.  v.  Comm.,  80  of  its  opinion  said:    '*  We  are  aware 

Ky.      147.     where    the     court    said:  that  the  Superior  Court,  in  the  case  of 

"  Where  a  railroad  company  lays  its  Paducah  &  E.  R.  Co.  z/.  Comm.,  4  Ky. 

tracks  across  a  public  highway,  reason  Law  Rep.  625,  decided  that  a  different 

and'necessity  unite  in  demanding  that  rule  applied  to  crossings  of  highways, 

the  company  should  have  paramount  depending  on  the  time  of  their  estab- 

control  over  the  full  extent  of  its  right  lishment.     That    court    said    that,    if 

of  way,  and  the  right  to  make  and  reg-  established   before    the   railroad,    the 

ulate  the  repairs  necessary  to  the  use  crossings  should   be   kept  up   by  the 

of  crossings  by  the  public,  and,  as  a  company;  if  after,  by  the  overseer  or 

consequence  of  this  authority,  become  other    public  authority.     When   it    is 

responsible  to  the  public  and  Individ-  considered     that    the     railroad     may 

uals  for  injuries  resulting  from  a  fail-  establish  and  change  its  grade  at  pleas- 

ure  to  repair  or  from  unskilful  repairs,  ure  without  consulting  the  overseer  or 
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ligence  of  the  defendant,  its  agents  and  servants,  thrown  from  his 
buggy,  his  leg  broken,  mashed,  and  bruised,  and  otherwise  injured, 
and  was  caused  great  suffering  of  mind  and  body,  loss  of  time,  and 
was  permanently  injured,  and  sustained  damages  in  the  sum  of 
315,000;  that  at  said  time  his  buggy  came  in  collision  with  the  rail 
of  onQ  of  the  defendant's  tracks  on  Baxter  street,  or  Bardstown 
road,  in  Louisville;  and  said  rail  was  negligently  permitted  to  stand 
up  high  above  the  level  of  the  street,  and  was  in  a  dangerous  and 
defective  condition,  and  was  a  nuisance,  and  had  been  maintained 
in  said  condition  for  a  long  time  prior  to  said  accident,  and  by 
reason  of  said  condition  he  received  the  injuries  aforesaid. 

The  first  paragraph  of  the  answer  is  a  traverse  of  the  allegations 
of  the  petition  as  to  the  injury  complained  of,  as  well  as  a  traverse 
of  all  negligence  on  the  part  of  defendant.  The  second  paragraph 
pleads  contributory  negligence  on  the  part  of  plaintiif,  which  plea 
was  denied  by  reply.  At  the  conclusion  of  plaintiff's  evidence, 
defendant  moved  the  court  to  instruct  the  jury  peremptorily  to  find 
for  defendant,  which  motion  was  overruled  by  the  court.  At  the 
conclusion  of  all  the  evidence,  a  like  motion  was  made  by  defend- 
ant, and  overruled  by  the  court.  A  trial  resulted  in  a  verdict  and 
judgment  for  defendant,  and,  plaintiff's  motion  for  a  new  trial  hav- 
ing been  overruled,  he  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are  as  follows:  "First, 
that  the  verdict  is  contrary  to  the  evidence,  and  is  not  sustained  by 
the  evidence;  second,  that  the  verdict  is  contrary  to  the  law;  third, 
that  the  court  erred  in  refusing  to  give  instructions  numbered  i,  2, 
and  3  offered  by  plaintiff,  and  in  refusing  to  give  either  of  said 
instructions,  to  which  ruling  of  the  court  the  plaintiff  excepted  at 
the  time;  fourth,  that  the  court  erred  in  giving  instructions  Nos.  i, 
2,  and  3  of  its  own  motion,  to  the  giving  of  which  instructions  and 
each  of  same  plaintiff  objected  and  excepted  at  the  time;  fifth,  that 
the  court  erred  in  admitting  incompetent  and  illegal  testimony,  as 
shown  by  the  stenographer's  report  of  same,  to  the  introduction  of 
which  testimony  the  plaintiff  objected,  and  still  excepts." 

other  officer  in  charge  of  the  highway,  of  the  opinion  that  the  opinion  of  the 
and  also  that  in  a  great  number  of  Superior  Court,  supra,  is  incorrect  in 
cases  the  j^rade  is  not  on  a  level  with  principle,  and  will  not  be  followed, 
the  highway,  and  that  in  almost  all  in-  We  hold  that  it  is  the  duty  of  a  railroad 
stances  highways  are  established  on  company  to  maintain  in  reasonable 
the  surface  level  without  cut  or  fill,  the  order  and  condition  all  highways  cross- 
reason  of  the  rule  laid  down  in  80  Ky.  ing  the  tracks  of  the  railroad,  to  the 
147,  is  apparent  and  pertinent  whether  full  width  of  the  right  of  way,  regard- 
applied  to  an  elder  or  more  recently  less  of  any  question  as  to  the  time  of 
established  highway.     We  are  clearly  their  establishment." 
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The  plaintifiF  moved  the  court  to  give  the  following  instructions 
to  the  jury: 

"  I.  The  court  instructs  the  jury  that  the  law  made  it  the  duty 
of  the  defendant  to  so  lay  their  tracks  and  maintain  them  in  such 
condition  and  repair  as  not  to  interfere  with  the  safety  and  con- 
venience of  the  public  travel  on  the  streets  occupied  by  their  rails, 
and  if  the  jury  shall  believe  from  the  evidence  that  the  defendant 
negligently  failed  to  exercise  ordinary  care  in  the  laying  of  the 
tracks,  or  in  maintaining  them  in  such  condition  and  repair  as  to 
interfere  with  the  safety  or  convenience  of  the  public  travel  on  the 
street,  and  that  by  reason  of  the  negligent  failure  of  said  defendant 
in  laying  its  track,  or  maintaining  it  in  such  condition  and  repair, 
the  plaintifif  received  the  injuries  complained  of  in  his  petition,  then 
the  jury  shall  find  for  the  plaintiff,  unless  the  jury  shall  believe  from 
the  evidence  that  the  plaintiff,  by  his  own  negligence,  contributed 
to  the  accident  by  which  he  received  his  injuries,  and  that  but  for 
his  own  contributory  negligence  the  accident  would  not  have  hap- 
pened. 

•*  2.  The  court  instructs  the  jury  that  by  the  term  *  negligence,' 
as  used  in  the  instruction  No.  i,  is  meant  the  failure  by  defendant 
to  exercise  that  degree  of  care  that  ordinarily  prudent  persons 
observe  under  the  same  or  similar  circumstances. 

**  3.  The  court  instructs  the  jury  that  by  the  term  *  contributory 
negligence '  is  meant  the  failure  on  the  part  of  the  plaintiff  to 
observe  that  degree  of  care  that  ordinarily  prudent  persons  exercise 
under  the  same  or  similar  circumstances  for  their  own  safety. 

"4.  If  the  jury  find  for  the  plaintiff,  they  will  assess  his  damages 
in  such  sum  as  will  fully  compensate  him  for  any  injuries  he  may 
have  sustained  by  reason  of  the  accident,  and  in  so  doing  the  jury 
may  take  into  consideration  his  loss  of  time,  any  physical  pain  and 
mental  suffering  he  may  have  endured,  and  any  impairment  of  his 
ability  to  earn  money,  the  whole  not  to  exceed  the  sum  of  $15,000, 
the  amount  claimed  in  the  petition." 

The  court  refused  to  give  Nos.  i,  2,  and  3,  but  gave  No.  4. 

Defendant  then  moved  the  court  to  give  instructions  Nos.  i,  2, 
3»  4>  5>  6>  ^^^  7»  which  are  as  follows: 

**  I.  If  the  jury  believe  from  the  evidence  that  the  plaintiff's 
horse  and  buggy  had  passed  over  defendant's  tracks  and  left  the 
turnpike  proper,  and  that  the  plaintiff,  in  an  effort  to  bring  his  horse 
and  buggy  back  upon  the  pike,  pulled  said  horse  against  the  extreme 
western  rail  of  defendant's  track,  which  is  situated  upon  the  western 
edge  of  the  turnpike,  and  thereby  broke  the  wheels  of  said  buggy, 
and  threw  the  plaintiff  out  and  injured  him,  then  the  law  is  for  the 
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defendant,  and  the  jury  should  so  find;  unless  ttie  jury  shall  believe 
from  the  evidence  that  the  extreme  western  rail  of  defendant's 
track  as  originally  constructed  was  dangerous  and  unsafe  to  the 
travelmg  public,  and  that  the  accident  was  due  to,  or  caused  by, 
such  defective  or  dangerous  condition  in  the  original  construction 
of  said  western  rail,  if  any  such  there  was,  in  which  latter  event  the 
law  is  for  the  plaintifif,  and  the  jury  should  so  find. 

**  2.  The  court  instructs  the  jury  that  the  plaintiff  had  no  right  to 
leave  the  turnpike  proper  with  his  buggy,  and  if  he  did  so,  and  was 
injured  in  any  effort  to  get  back  upon  the  turnpike,  then  the  law  is 
for  the  defendant,  and  the  jury  should  so  find. 

"  3.  If  the  jury  believe  from  the  evidence  that  the  defendant's 
track  was  originally  properly  constructed,  so  as  not  to  be  dangerous 
to  public  travel,  and  further  believe  from  the  evidence  that  the 
track  where  the  accident  happened  became  dangerous,  not  by  reason 
of  any  defect  in  said  track  or  any  change  in  the  grade  of  said  track, 
bnt  by  the  reason  of  the  failure  of  the  turnpike  company  or  the  city 
of  Louisville  to  maintain  the  roadbed  of  the  turnpike  or  of  the 
street,  the  law  is  for  the  defendant,  and  the  jury  should  so  find. 

"  4.  The  court  instructs  the  jury  that  it  is  not  the  duty  of  the 
defendant  to  keep  the  street  or  turnpike  in  repair  between  defend- 
ant's tracks  or  next  to  defendant's  rails;  that  the  only  duty  defend- 
ant owes  to  the  public  is  to  properly  construct  its  tracks  so  as  not 
to  be  dangerous  to  public  travel,  and  to  maintain  said  construction 
as  originally  constructed;  and  that  it  is  the  duty  of  the  city  to  main- 
tain and  properly  construct  its  streets  between  defendant's  tracks, 
and  along  the  side  of  defendant's  tracks,  so  as  to  prevent  said 
tracks  from  becoming  dangerous  to  public  travel. 

••  5.  If  the  jury  believe  from  the  evidence  that  the  plaintiff's 
horse  became  frightened  and  ran  away  with  plaintiff,  and  by  reason 
of  said  fright  became  uncontrollable  by  plaintiff,  and  they  further 
believe  that  the  injuries  received  by  plaintiff  were  due  to  the  fact 
that  his  horse  ran  away  with  him,  then  the  law  is  for  the  defendant, 
and  the  jury  should  so  find. 

"  6.  The  court  instructs  the  jury  that  it  was  not  the  duty  of  the 
defendant  to  so  construct  or  maintain  its  tracks  as  to  make  it  safe 
for  persons  to  drive  across  them  at  an  extraordinary  rate  of  speed, 
or  to  persons  who  may  be  driving  horses  which  are  frightened  and 
running  away. 

*'  7.-  If  the  jury  believe  from  the  evidence  that  the  tracks  at  the 
time  plaintiff  was  injured  were  not  in  such  condition  as  to  be  danger- 
ous to  the  ordinary  traveler  upon  the  street,  then  the  law  is  for  the 
defendant." 


I 
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The  court  sustained  plaintiflF's  objection  to  Nos.  2,  5,  6,  and  7, 
and  overruled  the  objections  to  Nos.  i  and  4.  The  court  then, 
upon  its  own  motion,  gave  instructions  2,  3,  and  5;  also  instruc- 
tions I  and  4,  offered  by  defendant.  The  instructions  so  given  by 
the  court  are  as  follows: 

••  I.  The  court  instructs  the  jury  that  it  is  not  the  duty  of  the 
defendant  to  keep  the  street  or  turnpike  in  repair  between  defend- 
ant's tracks  or  next  to  defendant's  rails;  that  the  only  duty  defend- 
ant owes  to  the  public  is  to  properly  construct  its  tracks  so  as  not 
to  be  dangerous  to  public  travel,  and  to  maintain  said  construction 
as  originally  constructed;  and  that  it  is  the  duty  of  the  city  to 
maintain  and  construct  its  streets  between  defendant's  tracks  and 
alongside  of  defendant's  tracks  so  as  to  prevent  said  tracks  from 
becoming  dangerous  to  public  travel. 

**  2.  If  the  jury  believe  from  the  evidence  that  defendant's  track 
was  originally  constructed  so  as  not  to  be  dangerous  to  public 
travel,  and  shall  further  believe  from  the  evidence  that  the  said 
track  where  the  accident  happened  became  dangerous,  not  by  reason 
of  any  defect  in  the  track  or  any  change  in  the  grade  of  said  track, 
but  by  reason  of  the  failure  of  the  turnpike  company  or  the  city  of 
Louisville  to  maintain  the  roadbed  of  the  turnpike  or  of  the  street 
in  a  safe  condition,  and  that  such  failure  on  the  part  of  the  city  or 
turnpike  caused  the  accident  and  injury  to  the  plaintiff,  the  law  is 
for  the  defendant,  and  the  jury  shall  so  find. 

"3.  If  the  jury  believe  from  the  evidence  that  the  plaintiff's 
horse  and  buggy  had  passed  over  the  defendant's  track,  and  had 
left  the  turnpike  proper,  and  that  the  plaintiff,  in  an  effort  to  bring 
his  horse  back  upon  the  pike,  pulled  the  said  horse  against  the 
extreme  western  rail  of  defendant's  track,  which  is  situated  upon 
the  western  edge  of  the  turnpike,  and  thereby  broke  the  wheels  of 
said  buggy,  and  threw  the  plaintiff  out  and  injured  him,  then  the 
law  is  for  the  defendant,  and  the  jury  shall  so  find,  unless  the  jury 
shall  believe  from  the-  evidence  that  the  extreme  western  rail  of 
defendant's  track  as  originally  constructed  was  dangerous  and 
unsafe  to  the  traveling  public,  and  that  the  accident  was  due  to, 
and  caused  by,  such  defective  or  dangerous  condition  in  the  original 
construction  of  said  western  rail,  if  any  such  there  was,  in  which 
latter  event  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find. 

•*  5.  The  court  instructs  the  jury  that,  if  they  find  for  the  defend- 
ant, they  will  by  their  verdict  simply  say  so,  and  no  more." 

It  is  the  contention  of  appellee  that  the  peremptory  instruc- 
tions should  have  been  given;  hence  it  is  argued  that,  if  any 
errors  occurred,  they  did  not  prejudice  plaintiff's  substantial  rights; 
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therefore  the  judgment  should  be  affirmed.  It,  however,  seems  to 
us  that  there  was  sufficient  evidence  introduced  to  authorize  a  sub- 
mission of  the  cause  to  the  jury,  unless  the  law  is  as  given  in  instruc- 
tion No.  I,  which  seems  to  require  no  duty  of  the  railway  company 
except  to  construct  its  track  at  first  so  as  not  to  be  dangerous  to 
public  travel,  and  to  maintain  it  as  at  first  constructed. 

The  principal  question  presented  for  decision  is  what  duty,  if  any, 
the  defendant  owes  to  those  using  the  streets.  It  seems  to  be  the 
contention  of  appellee  that  if  the  tracks  are  at  first  constructed  so 
as  not  to  materially  obstruct  and  endanger  the  safety  of  persons 
using  the  streets,  and  that  the  rails  remain  in  the  position  first 
placed,  the  defendant  is  not  liable  for  any  damages  to  persons  or 
property  by  reason  of  the  rails  or  tracks  becoming  an  obstruction  by 
reason  of  the  wearing  away  of  the  street  from  the  rails  or  natural 
sinking  or  from  any  cause  whatever.  The  instructions  of  the  trial 
court  seem  to  sustain  the  contention  of  appellee.  If  the  contention 
be  sound,  the  defendant  would  not  be  liable  for  damage  caused  by 
its  rails  being  twelve  inches  or  more  above  the  street,  if  such  a 
result  was  not  caused  by  a  change  of  the  rails  or  track  from  the 
position  the  same  was  at  first  placed.  It  would  thus  seem  that, 
according  to  the  instructions  given,  appellee  could  continue  to  use 
its  track,  although  the  same  was  a  constant  nuisance  and  danger 
to  life  and  property,  and  that  all  persons  damaged  by  the  obstruc- 
tion and  height  of  the  rails  above  the  street  or  road  level  would 
have  to  look  alone  to  the  city  or  turnpike  company.  We  cannot 
assent  to  any  such  construction  of  the  law.  No  doubt  the  city  or 
turnpike  company  would  be  liable  for  failing  to  discharge  its  duty 
in  respect  to  repairing  streets,  but,  even  if  it  be  conceded  that  it  is 
the  duty  of  the  city  to  do  all  that  is  necessary  to  keep  the  streets  in 
proper  and  safe  condition,  yet  the  defendant  cannot  lawfully  operate 
and  control  railway  tracks  which  are  a  material  obstruction  to 
travel  or  dangerous  to  life  or  property,  and  still  escape  liability  for 
damage  or  injuries  resulting  therefrom,  or  resulting  from  permit- 
ting the  tracks  or  rails  to  become  dangerous  to  those  traveling  such 
street^.  We  think  public  policy  and  public  necessity  alike  demand 
that  street-railway  companies  should  see  to  it  that  the  streets  between 
the  rails  and  next  to  them  on  all  sides  should  be  kept  level  with  the 
rails,  or  so  nearly  level  as  to  not  endanger  the  lives  or  property  of 
those  having  a  right  to  cross  them  or  be  upon  them.  The  rails  and 
road  are  a  permanent  structure,  and  necessarily  keep  the  travel 
across  and  near  to  the  rails  from  being  the  same  that  it  would  other- 
wise be;  hence  the  use  by  such  companies  is  not  at  all  analogous  to 
the  use  of  the  streets  by  the  public  generally.    We  think  the 
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doctrine  announced  in  Paducah  and  £.  R.  Co.  v.  Com.,  So  Ky.  149,, 
sustains  the  views  herein  expressed. 

In  23  Am.  and  Eng.  Enc.  Law,  p.  983,  it  is  said: 

"  Independently  of  charter  provisions  and  of  subsequent  statutes 
and  ordinances,  the  street-railway  company  is  bound  so  to  construct 
and  maintain  its  road  that  the  free  use  of  the  whole  street  by  the 
public  shall  not  be  materially  impaired;  and,  if  any  injury  occurs 
by  reason  of  failure  so  to  construct  and  repair  its  tracks,  the  com- 
pany is  liable  for  damages.'* 

In  Pierce,  R.  R.,  p.  248,  it  is  said:  "A  railroad  company  which 
is  authorized  to  cross  highways  is  under  a  legal  duty  to  construct  its 
road  across  them  in  a  reasonable  manner,  with  reference  to  the 
double  use  of  the  crossing  for  its  own  purposes  and  for  those  of 
ordinary  traveling.  It  is  bound  to  keep  the  crossing  as  safe  and 
convenient  for  public  travel  as  is  practicable,  and  is  liable  to  indi- 
viduals using  the  highway  for  injuries  caused  by  defects  and  obstruc- 
tions created  by  it  which  could  have  been  avoided  with  reasonable 
precautions.  The  same  obligation  rests  upon  a  company  when, 
under  authority  of  law,  it  lays  a  track  upon  and  along  the  highway.  **^ 

In  Booth,  St.  Ry.  Law,  sec.  243,  it  is  said:  "  In  the  absence  of 
such  a  duty  imposed  by  statute  or  ordinance,  a  company  cannot  be 
required  to  construct  a  new  pavement  on  any  part  of  the  streets  or 
highways  occupied  by  its  railway,  but  with  reference  to  repairs  the 
rule  seems  to  be  different.  The  character  and  extent  of  the  use  to 
which  that  portion  of  the  street  is  subjected  render  frequent  repairs 
necessary;  hence  it  has  been  held  that,  where  the  defective  con- 
dition of  the  street  is  caused  by  the  failure  of  a  company  to  keep 
the  streets  traversed  by  its  tracks  in  good  repair,  it  must  answer 
for  the  consequences." 

In  I  Wood,  R.  R.,  p.  757,  it  is  said:  "  Hence,  where  a  railroad 
company  has  been  permitted  to  lay  its  track  along  or  across  a  high- 
way, it  is  bound  to  the  use  of  every  reasonable  precaution  to  pre- 
vent injury  to  those  passing  along  the  highway,  or  crossing  its  track 
that  is  laid  along  or  across  the  highway;  and  if  it  fails  to  exercise 
a  proper  degree  of  care,  not  only  such  as  is  provided  by  statute^ 
but  also  such  as  is  rendered  necessary  by  the  character  of  the 
obstruction  and  its  location,  having  reference  to  a  like  reasonable 
exercise  of  care  on  the  part  of  those  approaching  the  obstruction, 
it  becomes  a  nuisance  to  the  extent  of  its  injury  to  individual  rights, 
and  renders  the  company  liable  in  damages  for  all  the  conse- 
quences." 

In  Gillette  v.  Railroad  Corp.,«8  Allen,  560,  it  is  said:  "A  rail- 
road company  which  so  constructs  its  track  at  a  crossing  of  a 
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highway  as  to  render  a  highway  dangerous  or  inconvenient  to  travel-  ' 
ers  thereon,  is  liable  for  any  injury  sustained  by  a  traveler  on  the 
highway  in  consequence  of  the  defect,  although  he  might  also  have 
a  remedy  against  the  town,  which  was  bound  to  keep  the  highway 
in  repair." 

The  question  under  consideration  was  so  thoroughly  discussed 
and  considered  in  Memphis,  P.  P.  and  B.  R'y  Co.  v.  State,  87  Tenn. 
746,  II  S.  W.  Rep.  946,  that  we  copy  the  entire  opinion:  **The 
defendant  railway  company  and  William  Katzenberger  were  indicted 
for  creating  and  maintaining  a  nuisance  in  McLemore  avenue,  Shelby 
county,  and  it  is  charged  that  such  nuisance  was  consequent  upon 
the  unlawful  location  and  improper  maintenance  of  a  railway  on  said 
avenue.  William  Katzenberger  was  receiver  of  the  defendant  com- 
pany, and  the  condition  complained  of  in  the  indictment  existed  at 
the  time  of  his  appointment,  and  continued  during  his  manage- 
ment, up  to  the  time  of  indictment.  It  appears  from  the  evidence 
that  the  part  of  the  avenue  occupied  by  the  track  of  the  defendant 
company  was  not,  at  all  points,  in  such  condition  that  the  same 
could  be  crossed  by  travelers  on  horseback  or  in  vehicles,  or  be 
traveled  over  longitudinally,  with  safety.  By  an  agreed  state  of 
facts,  it  appeared  that  the  '  railroad  tracks,  its  ties,  and  rails  were 
above  the  surface  of  McLemore  avenue,  a  public  road  at  the  time 
laid  in  the  indictment,  and  obstructed  public  travel  on  that  part  of 
said  highway  occupied  by  said  railroad,  as  alleged  in  the  indict- 
ment.' The  decision  of  the  cause  was  submitted  to  the  judge  with- 
out a  jury,  and  he  found  defendants  guilty  as  charged  in  the  indict- 
ment, fined  them  $1,000,  and  ordered  the  obstructions  to  be 
removed,  unless  defendants  should  so  do  within  thirty  days.  It 
appearing  that  the  receiver  had  no  means  and  no  authority,  under 
his  appointment,  to  abate  the  nuisance  or  pay  the  fine,  the  amount 
of  his  fine  was  reduced  by  the  court  to  $5.  On  January  29,  1887, 
the  Memphis,  Greenwood  and  Prospect  Park  Railroad  Company  was 
incorporated  under  the  regular  form  provided  for  street-railroad 
companies,  as  set  out  in  sees.  1920- 1925,  Mill,  and  V.  Code.  Sec. 
192 1  provides  that  such  companies  are  *  authorized  to  consummate 
any  contract  with  the  County  Court  necessary  to  get  the  right  of  way 
along  the  public  roads  of  the  county.*  At  the  April  term,  1887,  said 
company  applied  to  the  County  Court  of  Shelby  for  permission  to 
lay  its  track  upon  that  portion  of  McLemore  avenue  designated  in 
the  indictment,  and  on  April  22,  1887,  a  contract  was  made  between 
the  county  and  said  company,  whereby  the  county  consented  to  the 
construction  of  a  railroad  by  said  company  upon  said  portion  of 
McLemore  avenue.     This  contract  contains  provisions  as  to  the 
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manner  of  grading  and  constructing  the  road,  and  provides  that  the 
company,  '  at  the  crossing  of  each  street  and  alley  on  said  avenues 
and  roads,  shall  place  good  and  sufficient  crossings,  so  as  not  to 
interfere  with  travel  over  such  streets  and  roads.*  There  is  no 
stipulation  for  the  keeping  in  repair  by  the  company  of  any  portion 
of  the  avenue  occupied  by  its  track,  or  of  the  crossings.  On  Octo- 
ber 24,  1887,  the  defendant,  the  Memphis,  Prospect  Park  and  Belt 
Railroad  Company,  was  chartered  under  the  form  provided  for  steam 
railway  companies.  Defendant  company,  so  far  as  the  record 
shows,  had  no  contract  with  the  county,  but  on  November  22,  1887, 
it  purchased  the  franchise  and  properties  of  the  Memphis,  Green- 
wood and  Prospect  Park  Railroad  Company,  which  included  the  line 
of  railway  then  being  operated  upon  McLemore  avenue  by  said  com- 
pany under  its  charter  and  its  contract  with  the  county.  On  April 
10,  1888,  a  committee,  to  whom  had  been  referred  a  petition  of  the 
Memphis,  Greenwood  and  Prospect  Park  Railroad  Company, 
reported  that  they  had  gone  over  the  track  and  roadbed  of  said  com- 
pany located  on  said  portion  of  said  avenue,  and  found  the  grading 
satisfactory.  Nothing  is  said  in  this  report,  nor  in  any  other  pro- 
ceedings of  the  County  Court  which  appear  in  the  record,  about  the 
manner  of  construction  of  the  road,  and  nothing  of  the  acceptance 
of  the  road  by  the  county,  as  having  been  constructed  in  accord- 
ance with  the  contract  with  the  county,  as  counsel  for  the  defend- 
ant contend.  There  was  no  change  in  the  grade,  and  no  repairs 
from  the  time  of  said  report  up  to  the  time  of  the  indictment.  The 
railroad  provided  for  in  the  charter  and  the  contract  with  the 
county  is  that  known  as  a  '  street  railroad.'  Such  a  road  contem- 
plates travel  upon  it  longitudinally.  This  is  manifest  from  the  char- 
ter, which  provides  for  other  vehicles  yielding  the  right  of  way  over 
the  track  and  switches  to  the  passing  cars,  and  for  the  cars  yielding 
the  right  of  way  of  the  track  to  the  fire  engines.  Mill,  and  V.  Code, 
sec.  1924.  There  is  no  proof  by  defendant  as  to  how  the  road  was 
constructed.  It  relies  upon  the  alleged  acceptance  by  the  county  as 
conclusive  evidence  that  it  was,  on  April  10,  1888,  up  to  the  require- 
ments of  its  charter  and  of  the  contract  with  the  county,  and  the  fur- 
ther legal  proposition  that,  having  so  constructed  its  road,  it  was 
under  no  obligation  to  keep  the  roadbed  and  crossings  in  repair.  As 
stated  above,  the  County  Court  did  not  pass  upon  and  accept  the  road. 
The  report  relied  upon  as  showing  this  fact  related  merely  to  grades 
in  reference  to  the  grades  of  surrounding  county  roads,  a  uniform 
system  of  grading  being  the  particular  matter  under  contemplation. 
There  is  nothing  in  the  record  to  show  when  the  nuisance  began,  — 
whether  the  road  was  a  nuisance  and  obstruction  to  travel  from  the 
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start,  or  whether  it  became  so  by  use  and  the  action  of  the  ele- 
ments. The  defense  is  made  upon  the  latter  assumption,  and  it  is 
presumable  that  the  facts  are  that  way;  for  otherwise  there  could 
be  no  ground  for  contest.  The  State  and  defendant  both  treat  the 
case  as  presenting  only  the  question  of  duty  to  repair,  and  it  will  be 
considered  in  that  respect.  The  doctrine  contended  for  is  that  a 
railroad  company  after  constructing  its  road,  and  having  restored 
those  portions  of  the  public  highway  disturbed  to  their  former  state 
of* usefulness,  is  under  no  duty  to  make  any  repairs.  The  case  of 
Railroad  v.  State,  i6  Lea,  300,  is  relied  on  as  a  conclusive  adjudica- 
tion of  this  question  in  favor  of  defendant;  but  that  case  has  been 
expressly  overruled  at  this  term  in  an  opinion  by  Judge  Caldwell  in 
the  case  of  Dyer  Co.  v,  Chesapeake,  O.  and  S.  W.  R.  Co.,  87  Tenn. 
712,  II  S.  W.  Rep.  943.  In  Louisville  and  N.  R.  Co.  v.  State,  3 
Head,  524,  the  following  principles,  as  applicable  to  the  occupancy 
of  public  highways  by  railroads,  are  stated :  '  Railway  companies 
are  liable  to  indictment  for  obstructing  a  public  highway  contrary 
to  the  powers  granted  in  their  act.'  '  The  company  must  so  use 
their  own  rights  as  not  to  injure  or  take  away  the  rights  of  others.* 
Pierce,  R.  R.,  p.  245,  says:  *  The  laying  of  a  railroad  across  high- 
ways often  requires  excavations  and  erections,  and  a  greater  or  less 
change  in  the  surface.  The  duty,  however,  to  restore  the  highway, 
as  far  as  may  be,  to  its  former  condition,  and  to  erect  and  maintain 
structures  necessary  for  such  restoration,  is  presumed  to  be  incum- 
bent on  the  company,  even  without  any  express  requirement  imposed 
by  statute.  *  *  *  It  is  a  continuing  duty,  and  binds  other  cor- 
porations which  succeed  to  the  ownership  or  possession  of  the  rail- 
road.' To  the  same  effect  is  Mills,  Em.  Dom.,  sec.  198.  In  a  note 
on  page  332,  10  Am.  and  Eng.  R'y  Cas.,  giving  a  summary  of  the 
decisions  on  this  subject,  the  following  is  stated:  'As  to  question 
whether  the  company  is  bound  to  maintain  the  crossing  permanently 
or  not,  the  current  of  authority  seems  to  be  that  it  is  so  bound. 
People  «;.  Chicago  and  A.  R.  Co.,  67  III.  118;  Eyler  z;.  Commission- 
ers, 49  Md.  257;'  and  this,  though  by  a  statute  the  obligation  is  in 
express  terms  only  not  to  obstruct  the  safe  use  of  the  highway. 
Where  a  statute  provided  that  '  a  railroad  shall  be  so  constructed 
as  not  to  obstruct  the  safe  and  convenient  use  of  the  highway,'  the 
obligation  of  the  company  was  held  not  to  be  limited  to  the  original 
construction.  '  It  must  keep  the  railroad  so  constructed  at  all 
times.  Its  obligation  so  to  do  is  continuing.'  Wellcome  v.  Inhab- 
itants of  Leeds,  51  Me.  313.  The  only  case  called  to  our  attention 
holding  the  contrary  doctrine  is  that  of  Railroad  Co.  v.  Long,  6 
Am.  and  Eng.  R'y  Cas.  254.     In  Burritt  v.  City  of  New  Haven,  42 


« 


422  American  Negligence  Reports. 

Conn.  174,  it  is  declared  that  the  charters  of  corporations  which 
confer  exclusive  privileges  for  the  particular  advantage  of  the 
grantees  are  to  be  construed  liberally  for  the  benefit  of  the  public, 
and  strictly  as  against  the  corporations,  and  that  the  duty  of  a  rail- 
road company,  under  its  charter,  to  restore  a  highway  to  its  former 
usefulness,  was  not  discharged  when  it  restored  it  to  a  proper  con- 
dition at  the  time  the  railroad  was  constructed,  but  the  duty  was  a 
continuing  one.  The  duty  to  maintain  the  usefulness  of  streets 
under  charters  which  did  not,  in  express  terms,  impose  the  obliga- 
tion to  repair,  was  enforced  in  two  Minnesota  cases,  one  reported  in 
State  V,  St.  Paul,  M.  and  M.  R'y  Co.,  z^  N.  W.  Rep.  870,  and  the 
other  in  State  v,  Minneapolis  and  St.  L.  R'y  Co.,  39  N.  W.  Rep. 
154.  In  Wood's  Railway  Law  it  is  stated  that  *  the  right  to  lay  a 
railway  track  in  a  public  street  or  highway  carries  with  it  the  obli- 
gation not  only  to  lay  it  in  a  proper  manner,  but  also  keep  it  in 
repair;'  and,  *  if  the  statute  simply  provides  that  the  company 
**  shall  restore  the  highway  to  its  former  state  of  usefulness,"  etc., 
they  are  invested  with  a  discretion  as  to  the  matter,  and  are  not 
subject  to  the  control  of  the  municipal  authorities  in  this  respect, 
and  are  liable  for  the  consequences  of  a  failure  to  discharge  this 
duty,  and  are  also  charged  with  the  further  duty  of  keeping  that 
part  of  the  highway  in  proper  condition.  In  other  words,  the  obliga- 
tion imposed  upon  them  in  this  respect  is  a  continuing  one,  and  they 
must  so  restore  the  highway  that  its  use  by  the  public  shall  not  be 
materially  interfered  with,  and  so  that  it  shall  not  be  rendered  less 
safe  or  convenient,  except  in  so  far  as  diminished  safety  and  con- 
venience are  inseparable  from  its  use  by  the  railroad;  and  the  ques- 
tion whether  or  not  the  company  has  discharged  its  duty  is  a 
question  of  fact  for  the  jury/  See  2  Wood,  R.  R.,  p.  970,  sec.  269, 
note  I,  and  p.  976.  In  the  case  of  Dyer  Co.  v.  Chesapeake,  O.  and 
S.  W.  R.  Co.,  87  Tenn.  712,  11  S.  W.  Rep.  943,  it  was  held  that 
where  a  railroad  company  makes  a  cut  through  a  public  highway, 
and  builds  a  bridge  over  its  road,  the  law  imposes  upon  it  the  con- 
tinuing duty  of  repairing  the  bridge,  although  its  charter  did  not 
expressly  so  require,  but  simply  by  its  express  terms  imposed  the 
duty  of  restoring  the  highway  to  its  former  state  of  usefulness. 
These  rules  laid  down  in  respect  to  steam-railway  companies  apply 
not  only  to  the  crossings,  but  to  the  entire  roadbed  of  street-railway 
companies;  for  their  occupation  of  the  street  is  held  not  to  be  a 
new  burden  upon  the  street  or  a  diversion  of  its  use  as  a  highway, 
for  the  reason  that  such  occupation  is  assumed  to  be  entirely  com- 
patible with  the  use  by  the  public.  This  is  based  upon  the  idea  that 
a' street  railway,  properly  constructed  and   maintained,  is  not  an 
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obstruction,  though  it  may  be  an  inconvenience.  When  it  is  so 
constructed  or  maintained  as  to  become  an  obstruction,  it  ceases  to 
preserve  the  character  upon  which  its  grant  of  rights  in  public  high- 
ways is  predicated.  The  charter  of  this  company  shows  that  it  was 
intended  that  the  space  occupied  by  it  should  be  used  by  the  public 
as  a  highway,  the  right  of  way  being  given  to  defendant's  cars.  It 
is  its  common-law  duty  to  keep  the  space  of  the  highway  occupied 
by  its  roadbed  (which  extends,  at  least,  to  the  ends  of  its  cross  ties) 
properly  graded  and  in  good  repair,  so  as  not  to  be  any  obstruction 
to  travel  across  the  roadbed  longitudinally  upon  it,  and  also  to  keep 
the  crossings  where  its  roadbed  is  traversed  by  streets  in  good 
repair.  The  judgment  is  affirmed,  but  the  fine  against  the  company 
is  reduced  to  $50. 

*'  The  cause  is  remanded  for  further  proceedings,  and  defendants 
are  given  sixty  days  from  rendition  of  this  judgment  to  abate  the 
nuisance,  in  accordance  with  the  rule  laid  down  in  this  opinion;  but, 
if  they  shall  fail  therein,  then  the  obstruction  shall  be  removed 
under  orders  from  the  lower  court." 

The  same  question  was  considered  at  length  in  Railway  Co.  v  De 
Lesdernier  (in  the  Supreme  Court  of  Texas),  19  S.  W.  Rep.  366. 
We  copy  the  entire  opinion,  which  is  as  follows:  *'  This  suit  was 
brought  by  the  appellee,  Mrs.  De  Lesdernier,  against  the  appellant, 
the  Houston  City  Street-Railway  Company,  for  damages  for  per- 
sonal injury  alleged  to  have  been  sustained  by  her  by  the  negligence 
of  the  defendant  in  so  constructing  its  track  and  permitting  it  to  so 
get  out  of  repair  that  the  rails  on  Congress  street  *  protruded  and 
extended  above  the  surface  of  the  street  to  an  unreasonable  and 
dangerous  height,*  —  much  greater  than  the  safety  of  the  persons 
using  the  same  demanded,  —  and  alleging  that  while  she  was  driving 
carefully  along  the  street  the  wheels  of  her  buggy  came  in  contact 
with  the  elevated  rails,  overturning  her  buggy,  and  throwing  her 
violently  to  the  ground,  producing  the  injuries  complained  of. 
Besides  general  demurrer  and  denial,  defendant  answered,  setting 
up  that  its  track  was  laid  under  permission  of  the  proper  authori- 
ties, —  of  the  mayor,  aldermen,  and  inhabitants  of  the  city  of  Hous- 
ton; that  it  was  laid  and  has  been  maintained  in  all  respects  as 
required  and  directed  by  the  city  council  and  other  proper  officials 
of  the  city  of  Houston,  and,  if  there  is  any  fault  or  defect  in  the 
same,  it  is  not  the  fault  of  the  defendant,  but  of  the  city  of  Hous- 
ton, which  has  exclusive  control  and  regulation  of  the  street  and  of 
the  laying  of  the  track  thereon.  Defendant  also  set  up  contribu- 
tory negligence  in  general  terms.  The  trial  resulted  in  a  verdict 
and  judgment   for  plaintiff  for  $500,  from  which  defendant  has 
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appealed.  The  testimony  for  plaintiff  is  substantially  that  she  was 
driving  along  the  street  in  a  dogcart,  at  a  moderate  rate  of  speed, 
and,  seeing  some  vehicles  in  the  street  ahead,  to  avoid  a  collision 
with  them,  she  had  to  turn  to  the  left  towards  the  street-car  track, 
and  in  crossing  the  same  diagonally  the  right  wheel  of  the  dogcart 
struck  the .  outer  rail  of  the  track,  and  she  was  thrown  to  the 
ground,  and  hurt  as  alleged.  The  vehicle  was  not  turned  over.  It 
was  in  the  proof  for  plaintiff  that  the  rails  of  the  track  were  at  the 
place  of  the  accident  about  one-fourth  to  three-fourths  of  an  inch 
above  the  level  of  the  pavement,  —  high  enough  to  catch  the  wheel 
of  the  cart,  —  and  that  it  was  this  that  caused  the  accident.  The 
track  was  higher  at  that  time  than  at  the  time  of  the  trial.  One 
Frost,  a  witness  for  plaintiff,  testified  that  the  accident  would  not 
have  occurred  if  the  track  had  not  been  defective.  The  testimony 
of  the  defendant  tended  to  show  that  the  track  was  not  more  than 
one-fourth  of  an  inch  above  the  pavement,  or  about  even  with  the 
street  grade,  as  nearly  as  it  could  be,  —  not  enough  to  be  dangerous 
with  careful  driving;  that  the  rails  were  put  down  flat,  as  required 
by  the  city,  and  were  put  down  under  the  directions  of  the  city 
officials;  that  the  grooves  were  cut  with  an  adz  into  the  cypress 
blocks  of  the  pavement  one  and  one-quarter  or  one  and  one-half 
inches,  as  required  by  the  city;  that  the  work  was  done  and  super- 
vised by  the  city,  and  was  properly  and  skilfully  done,  with  a  view 
to  the  safety  of  persons  and  vehicles  using  the  same,  and  was  not 
dangerous.  The  city  granted  the  right  of  way  to  the  company  to 
be  so  used  as  not  to  impede  the  streets  or  interfere  with  the  use  of 
the  same  by  the  public,  stipulating  '  that  all  lines  of  road  now 
owned  or  controlled  and  constructed,  as  well  as  those  hereafter  to 
be  constructed,  by  said  company,  should  be  put  in  thorough  repair, 
and  maintained  in  good  order; '  also,  '  that  the  railways  should  be 
constructed  of  good  and  proper  material,  and  should  be  equipped 
and  maintained  as  first-class  railways; '  requiring  that  all  roadbeds 
should  be  constructed  and  repaired  to  conform  to  the  established 
grade  of  the  streets,  as  fixed  by  the  city  engineer,  under  the  direc- 
tion of  the  city  council,  and  that  all  work  or  repairs  done  upon 
defendant's  lines  that  would  in  any  manner  affect  the  use  of  the 
streets  by  the  public  should  be  done  to  meet  the  approval  of  the 
city  engineer,  and  should  be  altered  by  the  company  when  notified 
by  him  to  do  so.  It  is  made  the  duty  of  the  city  engineer,  wl^en 
repairs  become  necessary,  to  notify  the  company's  officers,  and,  in 
case  it  is  not  done  by  the  officer  so  notified  in  a  reasonable  time,  he 
is  declared  to  be  guilty  of  an  offense.  The  city  still  retained  con- 
trol of  its  streets,  and  the  manner  in  which  the  company  should 
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construct  its  works  and  use  the  same  thereon.  The  appellant  claims 
that  the  court  erred  in  the  following  paragraph  of  its  charge:  'A 
street-railway  company  using  a  public  street  by  permission  of  the 
city  council  must  so  construct  and  maintain  its  track  as  to  not 
unnecessarily  impede  travel,  or  to  render  travel  over  and  across  it 
more  dangerous,  to  persons  using  it  with  such  care  and  skill  as  a 
person  of  ordinary  prudence  and  skill  should  use  under  the  circum- 
stances, than  it  would  be  but  for  such  track  being  there  in  the  con- 
dition it  was.'  The  criticism  of  the  charge  is  that  it  assumes  that 
the  track  impeded  travel,  or  rendered  travel  more  dangerous  on  the 
street  than  it  would  have  been  but  for  the  presence  of  the  same  on 
the  street,  and  tells  the  jury  that  it  (the  track)  was  in  such  certain 
condition.  We  do  not  see  that  the  charge  states  to  the  jury  what 
condition  the  track  was  in,  or  that  it  was  more  or  less  dangerous  to 
travel,  because  of  its  condition,  on  the  street.  It  only  assumes 
the  track  to  be  in  such  condition  as  it  really  was;  that  is,  such  as 
the  jury  might  find  it  was.  There  is  another  objection  to  this 
charge,  which  is  also  made  to  the  following  charge,  and  they  will  be 
considered  together:  '  If  you  believe  from  the  evidence  that  the 
defendant  company  so  constructed  its  track  on  Congress  street,  at 
the  place  of  the  accident,  as  to  unnecessarily  obstruct  passing  over 
it  by  plaintiff  and  others  driving  vehicles  over  it,  and  if  plaintiff  was 
in  the  exercise  of  such  care  and  skill  as  a  person  of  ordinary  care 
and  skill  should  have  exercised  at  the  time  and  under  the  circum- 
stances, and  if  by  reason  of  defendant's  track  being  in  the  condition 
it  was,  if  same  unnecessarily  made  the  use  of  said  street  more  dan- 
gerous than  it  otherwise  would  be,  and  if  plaintiff  did  not  by  her 
manner  of  driving  contribute  to  her  being  thrown  out  of  her  vehicle, 
find  for  plaintiff,  and  assess  the  damage.'  Appellant  says  the  charge 
is  erroneous,  *  because  under  it,  even  if  the  jury  believed  from  the 
evidence  that  defendant  company  constructed  and  maintained  its 
track  on  Congress  street  in  all  things  as  directed  and  required  by 
the  proper  authorities  of  the  city  of  Houston,  yet  the  jury  were 
authorized  to  find  for  plaintiff  if  they  believed  that  the  track  of 
defendant,  so  constructed  and  maintained,  unnecessarily  obstructed 
travel  or  impeded  same,  or  renc^ered  same  more  dangerous  than  it 
otherwise  would  have  been,  notwithstanding  the  charter  of  the  city 
of  Houston  vested  in  the  city  council  of  said  city  the  exclusive  direc- 
tion and  control  as  to  how  such  track  should  be  laid,  constructed, 
and  maintained,  and  the  further  fact  that  defendant  was  bound  to 
conform  to  such  direction  and  control  in  the  matter  of  placing  and 
maintaining  its  said  track,  and  notwithstanding  the  undisputed  evi- 
dence showed  that  defendant  had  laid,  placed,  and  maintained  its 
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track  on  said  Congress  street  under  and  by  the  authority  of  ait 
express  ordinance  or  permit  from  the  city  of  Houston,  and  under 
and  in  accordance  with  the  directions  and  requirements  of  the  prop- 
erly constituted  authorities  of  said  city  of  Houston,  to  wit,  its^ 
mayor,  street  commissioner,  and  city  engineer.'  We  are  unable  to 
adopt  as  correct  the  principle  contended  for  in  the  foregoing  assign- 
ment of  error.  It  means  this:  If,  by  the  contract  with  the  city, 
by  ordinance,  the  company  was  guilty  of  negligence  in  the  construc- 
tion of  its  road  or  in  failing  to  repair  it,  by  which  a  person  driving 
along  the  street,  having  the  right  to  useit  in  the  manner  it  was  used, 
and  in  the  exercise  of  due  care,  is  injured,  it  would  not  be  liable, 
because  the  city  had  authorized  such  negligence,  and  had  supervised 
and  approved  the  work  as  it  was  done.  If  this  should  be  the  law,  a 
street-railway  company  could  by  agreement  with  the  city,  and  by 
its  approval  and  direction,  construct  and  operate  its  road  in  such  a 
manner  as  to  violate  any  other  right  of  the  public  without  incurring 
liability.  The  act  stated  in  the  charge  of  the  court  would  be  unlaw- 
ful if  done  by  the  city  itself,  and  if  done  by  the  company  by  permis- 
sion and  direction  of  the  city,  and  if  the  city  assisted  in  doing  it 
both  would  be  wrongdoers.  The  nature  of  the  case,  the  acts  done^ 
and  by  whom,  forbid  the  idea  that  the  city  alone  would  bb  liable 
because  it  required  the  work  to  be  performed  as  it  was.  The  com- 
pany was  not  bound  to  make  the  contract  or  perform  it  in  an  unlaw- 
ful manner.  The  company  cannot  shield  itself  behind  the  unlawful 
consent,  approval,  or  act  of  the  city.  The  contract  with  the  city 
was  not  a  contract  with  the  public,  and  could  not  bind  the  public. 
The  public  cannot  be  so  bound  to  suffer  wrong.  If  the  company 
and  the  city  joined  and  acted  together  in  the  commission  of  the 
wrong,  there  would  be  two  wrongdoers  instead  of  one,  and  each 
would  be  liable.  Dillon,  citing  Railroad  Co.  v,  Dietz,  jo  III.  210, 
says :  *  A  street-railway  company,  authorized  by  the  legislature  to 
lay  down  its  track  upon  the  streets  of  a  city,  subject  to  such  restric- 
tions as  the  city  council  might  impose,  constructed  its  track  under 
the  direction  of  the  city  engineer,  but  in  such  manner,  in  crossing  a 
gutter,  as  to  cause  surface  waters  to  overflow  and  injure  one  of  the 
adjoining  proprietors,  and  it  was  h^ld  that  the  company  was  liable 
for  the  damages  resulting  from  the  improper  construction  of  their 
track.'  2  Dill.  Mun.  Corp.,  sec.  721.  The  true  principle  is,  if  the 
plaintiff  was  rightfully  driving  on  the  street  across  the  track,  and 
in  doing  so  was  exercising  due  care,  and  was  injured,  as  alleged,  by 
reason  of  the  negligence  of  the  defendant  company  in  the  construc- 
tion of  its  track,  or  in  suffering  it  to  become  out  of  repair  and  dan- 
gerous to  travel,  it  would  be  liable,  notwithstanding  the  city  had 
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directed  and  agreed  to  such  negligence,  and  approved  it.  Railway 
Co.  V.  Nolan,  53  Tex.  148,  149.  The  court  below  tried  the  case 
upon  the  correct  principle,  and  did  not  commit  the  error  assigned. 
Several  other  assignments  of  error  make  the  same  complaint  as  the 
above,  insisting  that  the  rights  of  the  company  were  not  recognized 
by  the  court  or  jury.  They  are  not  well  taken,  and  need  not  be 
further  noticed.  As  to  the  verdict,  we  are  not  prepared  to  say  that 
it  is  so  clearly  unsupported  by  the  evidence  as  to  authorize  an  appel- 
late court  to  set  it  aside.  There  was  testimony  tending  to  show 
that  the  injury  was  caused  by  the  negligence  of  the  company,  as 
alleged.  The  jury  have  passed  upon  it,  and  their  verdict  has  been 
approved  by  the  trial  judge.  We  do  not  think  it  should  be  dis- 
turbed. As  to  the  contributory  negligence  of  the  plaintiff,  insisted 
on  by  appellant,  we  cannot  say  that  the  verdict  was  wrong.  Her 
testimony  showed  that  she  was  driving  carefully,  at  an  ordinary 
gait,  and  that  the  accident  was  not  attributable  to  her  or  the 
horse  she  was  driving,  but  to  the  condition  of  the  track;  that  she 
turned  to  cross  the  railroad  track  under  circumstances  which  justi- 
fied her  in  doing  so.  The  fact  that  she  was  driving  a  dogcart  may 
have  required  of  her  more  care  than  if  she  had  been  driving  a  four- 
wheeled  buggy;  but  such  mode  of  conveyance  would  not  deprive 
her  of  a  recovery  if  she  was  careful  in  the  management  of  it,  and 
was  not  otherwise  guilty  of  negligence  that  contributed  to  the 
injury,  if  it  was  caused  by  the  company's  negligence.  Our  conclu- 
sion is  that  the  judgment  of  the  court  below  ought  to  be  affirmed." 
In  Cline  v.  Railroad  Co.,  43  La.  Ann.  332,  9  Southern  Rep.  124, 
it  is  said :  "  There  can  be  no  doubt  that  a  city  is  under  the  obliga- 
tion of  keeping  its  streets,  sidewalks,  etc.,  in  good  order  or  repair, 
so,  at  least,  as  to  prevent  seriousaccidentor  injury  to  persons  using 
the  same  or  to  their  property;  and  that,  where  such  happens  by  the 
heedlessness  or  fault  of  the  corporation,  having  previous  knowledge 
of  the  bad  condition  of  the  street,  sidewalk,  or  particular  dangerous 
spot,  and  without  any  contributive  act,  whether  by  commission  or 
omission,  of  the  party  affected,  the  corporation  can  be  held  to 
repair  the  damage  occasioned.  It  is  also  well  settled  in  law  and 
jurisprudence  that  although  a  municipal  corporation,  by  virtue  of 
the  right  with  which  it  is  vested  of  control  over  its  streets,  can 
legitimately  grant  to  a  railroad  company  the  privilege  to  build  its 
track  and  run  its  cars  on  the  same,  imposing  upon  it  the  burden  of 
keeping  them,  from  curb  to  curb,  or  rail  to  rail,  in  eood  order  and 
condition,  so  as  to  prevent  injury,  as  it  is  itself  bound  to  do,  the 
concession  of  the  grant,  and  the  imposition  and  acceptance  of  the 
burden,  do  not  relieve  the  corporation  from  liability  should   the 
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company  fail  to  comply  with  its  obligations,  and  by  its  negligence 
and  default  inflict  injury  to  one  using  due  care  and  precaution,  and 
not  guilty  of  contributory  neglect.  It  is  also  well  recognized  that  a 
party  injured  has  a  double  action  against  both  the  city  and  the  rail- 
road company,  regardless  of  the  contract  between  them,  holding 
each  as  primarily  responsible,  and  that  when  the  city  is  mulcted  it 
has  the  right  to  recover  against  the  railroad  company  in  the  same 
action,  if  both  are  defendants,  and  the  city  has  properly  brought 
the  railroad  company  by  a  call  in  warranty  or  a  distinct  suit.  It  is 
likewise  firmly  established  that  an  injured  party,  in  order  to  recover, 
must  be  shown  not  to  have  been  guilty  of  any  contributory  negli- 
gence; that  is,  the  careless  commission  or  omission  of  acts  which, 
if  prudently  done  or  not  done,  would  have  avoided  the  occurrence 
of  the  injury  occasioned  by  the  heedlessness  of  another,  and  which 
is  considered  as  the  proximate  cause  of  the  accident.  The  evidence 
in  this  case  establishes  the  stubborn  facts  of  the  existence  of  the 
whole,  of  the  loose  rail  and  protruding  spike  on  the  side,  the  fall  of 
the  man,  the  fracture  of  his  skull  on  the  rail  and  spikes,  and  his 
consequent  destruction  and  death.  Certainly  there  are  three  parties 
to  this  accident  who  may  be  charged  with  negligence.  As  against 
the  driver,  it  is  claimed  that  the  hole  was  visible,  as  it  was  four  feet 
long,  two  feet  deep,  and  four  inches  wide,  and  it  was  about  three 
o'clock  p.  M.  when  the  wheel  of  his  wagon  got  into  it;  that  he  must 
have  seen  it,  and  should  have  seen  it;  that,  if  he  did  not  see  it,  it 
was  because  he  did  not  do  his  duty  in  looking  forward;  that,  if  he 
saw  it,  he  should  have  avoided  it  by  stopping  in  time  and  taking  a 
different  course;  that,  if  he  did  not  see  it,  it  was  his  own  fault;  that 
he  was  guilty  of  contributory  negligence;  and  that  his  representa- 
tives have  no  right  to  complain,  and  seek  indemnity  through  him. 
As  against  the  city,  it  is  urged  that  it  was  bound  to  keep  its  streets 
in  good  order  and  condition;  that,  had  it  done  so,  the  hole  would 
never  have  existed,  or  would  hive  been  stopped  in  time,  and  the 
accident  would  not  have  happened;  that  its  defense  of  penury  is 
bad,  and  that  its  contract  with  the  railroad  company  did  not  exon- 
erate it  from  the  obligation.  As  against  the  railroad  company,  it  is 
pressed  that  it  was  bound  to  keep  in  like  good  order  and  condition 
the  streets  through  which  it  ran  its  tracks  and  cars,  whether  under 
the  contract  or  independent  of  any  agreement  to  that  end :  that 
surely  it  was  bound  to  keep  its  tracks,  rails,  and  spikes  designed 
to  fasten  the  same  down,  so  that  no  injury  could  be  produced  thereby 
to  any  traveler  on  the  streets,  although  using  the  same  with  more 
or  less  usual  inattention;  and  that,  if  the  condition  of  the  loose  rail 
and  protruding  spikes  be  the  proximate  cause  of  the  death,  it  is 
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liable  in  damages.     It  cannot  be  reasonably  supposed  that  the  driver 
knew  of  the  condition  of  the  hole,  saw  it,  and  intentionally  ran  the 
fore  right  wheel  of  his  wagon  into  it.     The  size  and  appearance  of 
the  hole  were  not  such  as  necessarily  and  unavoidably  must  have 
provoked  attention.     The  hole  was  such  as  any  one  driving  on  the 
track  may  not  have  noticed.     The  deceased  had  a  right  to  drive  on 
the  track.     The  right  of  way  or  franchise,  conceded  by  the  city  to 
the  railroad  company,  did  not  deprive  the  deceased,  or  any  one  else 
running  vehicles  on  the  street,  from  the  right  of  using  any  part  of 
the  street  or  the  track  itself.     There  was  no  trespass.     But  even  if 
the  driver  had  seen  the  hole,  and  had  not  avoided  it,  nothing  shows 
that   he   knew   of   its  dangerous  character.     Could    he   be    really 
charged  with  negligence,  it  would  not  be  with  that  sort  of  negli- 
gence technically  known  as  'contributory,*  which  is  the  commis- 
sion or  omission  by  the  party  of  an  act  amounting  to  a  want  of 
ordinary  care  as  concurring  or  co-operating  with  the  negligence  of 
another,  and  which  is  the  proximate  cause  or  occasion  of  the  injury 
complained  of.     To  constitute  contributory  negligence,  there  must 
be  a  want  of  ordinary  care,  and  a  proximate  connection  between  that 
and  the  injury.     Beach,  Contrib.  Neg.  7.    No  doubt  the  city  was  in 
default.     The  hole  had  been  in  the  condition  known  for  more  than 
two  weeks.     Accidents  had  occurred  but  which  had  produced  no 
grave  injury  worth  being  judicially  complained  of.     The  city  must 
be  considered  as  having  had  notice  of  the  condition  of  the  hole  and 
it  is  no  excuse  for  it  to  plead  penury  or  shift  the  responsibility  on 
the  railroad  company  so  as  to  avoid  liability.     The  city  should  have 
notified  the  company,  but  primarily  it  was  bound  to  put  the  hole  in 
a  condition  not  to  be  dangerous.     It  should  be  blamed  for  not  hav- 
ing done  so.     Nevertheless  the  heedlessness  of  the  city  in  the  prem- 
ises, however  censurable,  does  not  fasten  upon  it  the  responsibility  in 
damages  sought  to  be  saddled  upon  it.     The  falling  of  the  right 
fore  wheel  of  the  wagon  into  the  hole  caused  a  shock.     That  shock 
dashed  the  driver  from  the  vehicle  and  he  was  flung  with  some 
violence.     The  evidence  shows  that  several  other  travelers  on  the 
street  and  on  the  track  had  met  with  similar  accidents  and  had  been 
thrown  from  their  carts  on  the  pavement  but  none  were  killed  or 
dangerously  hurt.      The   unfortunate  fellows   were   more   or  less 
bruised  and  that  was  all,  although  much  in  itself  to  some  extent. 
In  the  present  instance,  the  driver  would  have  sustained  no  further 
injury  had  it  not  been  that  a  condition  of  things  existed  at  the  time 
which  did  not  exist  previously,  when  the  other  accidents  occurred. 
The  city  is  not  sued  now  for  the  suffering  which  the  driver  sustained 
in  consequence  of  braises  inflicted  by  the  fall.    It  is  sued  for  damage 
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suffered  in  consequence  of  the  death  of  the  driver,  and  the  fact 
is  that  the  city  is  not  guilty  of  any  negligence  which  was  the  proxi- 
mate or  direct  cause  of  that  catastrophe.  The  responsibility  must 
rest  on  other  shoulders.  The  defenses  announced  of  the  railroad 
company  have  no  bottom  to  stand  upon.  Conceding  all  the  facts 
averred,  which  would  seem  to  tend  to  show  a  condition  of  things 
amounting  somewhat  to  vis  major  or  uncontrollable  circumstances, 
the  railroad  company  cannot  be  heard  to  say  that  they  were  of  such 
character  as  to  prevent  it  from  stopping  the  hole,  and  preventing  it 
from  being  dangerous,  —  from  nailing  down  securely  the  loose  rail, 
and  fastening  steadily  the  protruding  spikes.  The  plaintiff  could 
sue  independent  of  any  contract  between  the  city  and  the  com- 
pany. Though  true  it  be  that  the  hole  was  somewhat  dangerous, 
and  was  the  cause  of  the  shock  which  occasioned  the  fall,  the  cer- 
tainty is  that  but  for  the  loose  rail  and  protruding  spikes  the  trav- 
eler would  not  have  met  with  an  untimely^and  sudden  death.  He 
would  have  fallen,  would  have  received  some  bruises,  for  indemnify- 
ing which  he  would  not  probably  have  sued  either  the  city  or  the 
company,  but  he  would  not  have  been  killed.  The  cause,  causa 
causans,  of  the  death  was  the  violent  coming  in  contact  of  the  skull 
of  the  deceased  with  the  loose  rail  and  the  protruding  spikes,  in 
consequence  of  which  the  skull  was  fractured  or  perforated,  with 
almost  instantaneous  death  as  the  result.  If,  under  the  facts  and 
the  law,  this  railroad  company  cannot  be  held  responsible  but  must 
be  excused,  what  is  the  case  in  which  a  company  can  be  held  liable 
for  omissions  of  duty  which  are  the  direct  cause  of  irreparable 
calamity?  In  the  consideration  of  this  case,  and  the  law  and  juris- 
prudence applicable  to  it,  we  have  consulted  with  advantage  a  new 
work,  just  issued  on  '  Roads  and  Streets,*  by  Elliott,  which  is  quite 
commendable.  It  is  very  difficult  to  compute  the  damages  to  which 
the  plaintiff,  in  her  own  right  and  as  tutrix,  is  entitled  for  the  loss 
sustained  by  the  death  of  the  husband  and  father.  When  she 
opened  his  estate,  she  produced  the  certificate  of  the  coroner  to 
prove  the  death,  and  she  established  from  it  that  he  was  sixty-two 
years  of  age.  It  is  claimed  that,  according  to  the  life  insurance 
time  tables,  he  would  probably  have  lived  twelve  years  more,  and  it 
is  insisted  that  his  earnings  during  that  time  would  have  amounted 
to  a  considerable  sum,  and  that  this  amount,  at  least,  should  be 
recovered  in  this  action.  It  may  be,  and  it  may  not  be,  that  the 
party  would  have  lived  that  time.  He  might  have  died  the  next 
day,  the  next  month,  the  next  year,  by  disease,  or  some  accident, 
or  some  unforeseen  cause.  His  earnings  were  small. .  The  evidence 
in  that  respect  is  entirely  unsatisfactory  and  unreasonable.     The 
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fact  is  that  he  was  a  wagon  driver,  doing  jobs.  But  he  had  to  pro- 
vide for  a  stable  and  shed  for  his  horse  and  wagon,  for  feed  for  the 
animal.  He  had  to  supply  his  own  wants.  If  he  earned  $1.50  or 
^2  a  day,  he  could  have  saved  very  little  to  provide  for  his  wife  and 
daughter  who,  it  is  to  be  presumed,  owing  to  their  age  and  con- 
dition in  life,  must  have  been  able  to  support  themselves  to  some 
extent." 

It  seems  clear,  upon  both  reason  and  authority,  that  it  was  the 
duty  of  appellee  to  see  that  the  street  or  road  in  question  was  so 
nearly  upon  a  level  with  the  rails  of  its  road  as  to  reasonably  pre- 
vent injury  to  the  person  or  property  of  any  person  traveling  or 
rightfully  being  upon  said  street  or  road,  and,  if  it  did  fail  so  to  do, 
it  is  liable  in  damages  for  such  failure,  without  regard  to  whether 
any  other  person  or  corporation  was  liable  to  respond  in  damages 
for  such  injury.  It  results  from  the  foregoing  that  instructions 
Nos.  I,'  2,  and  3,  given  by  the  trial  court,  are  erroneous.  Instruc- 
tion I,  asked  by  plaintiff,  is  substantially  correct. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and  cause 
remanded,  with  directions  to  award  the  appellant  a  new  trial,  and 
for  proceedings  consisteat  with  this  opinion.  * 


STAFFORD  V.  MAINE  CENTRAL  RAILROAD 

COMPANY. 

Supreme  Judicial  Courts  Maine^  May,  igoo^ 


MASTER  AND  SERVANT  — INSTRUCTIONS  — FIREMAN  INJURED  BY 
EXPLOSION  OF  APPLIANCE  ON  LOCOMOTIVE.  —  i.  In  an  action  for 
negligence,  where  the  jury  returned  a  verdict  for  the  plaintiff,  it  appeared 
that  the  issues  between  the  parties  were  all  questions  of  fact  for  the  jury, 
and  no  doubtful  questions  of  law  were  involved.  The  well-settled  princi- 
ples of  law  applicable  to  the  respective  rights  and  duties  of  the  parties,  as 
master  and  servant,  were  carefully  given  by  the* presiding  justice,  and  in 
such  manner  as  to  fully  protect  the  rights  of  the  defendants  (i). 

2.  While  the  court  might  possibly  have  drawn  inferences  and  conclusions  from 
the  facts  different  than  a  jury,  held^  thai  the  questions  were  such   that 
reasonable  and  fair-minded  men  might  differ  about  them,  and  ihat  accord- 
ingly the  verdict  should  not  be  set  aside. 
(Official.) 

I.  For  other  actions  relating  to  Rail-    1-8,  Am.  Neg.  Rep.,  and  the  current 
road  Employees  Injured  by  Defective    numbers  of  that  series  of  Reports. 
Appliances',  from  1897  to  date,  see  vols. 


i 
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Action  by  Prince  A.  Stafford  against  the  Maine  Central  Railroad 
Company.  Verdict  for  plaintiff.  Defendant  moved  to  set  aside 
the  verdict.     Motion  overruled. 

This  was  an  action  on  the  case  to  recover  for  personal  injuries 
received  by  the  plaintiff  while  in  the  employ  of  the  defendant  com- 
pany as  a  locomotive  fireman.  It  was  tried  at  the  March  term  in 
Somerset  County,  and  the  jury  returned  a  verdict  of  $3,391.25. 
I'he  defendant  thereupon  filed  a  motion  to  set  aside  the  verdict. 

From  the  evidence  it  appeared  that  on  April  3,  1895,  the  plaintiff 
was  employed  as  a  fireman  on  an  engine  which  was  hauling  a  freight 
train  out  of  Bangor.  After  proceeding  about  five  or  six  miles  from 
Bangor  on  the  run  towards  Waterville,  one  of  the  sight-feed  glasses 
in  a  lubricating  cup  burst  or  exploded,  and  a  piece  of  glass  was 
driven  into  the  socket  of  his  right  eye  just  below  the  eyeball.  In 
consequence  of  the  injury  thus  received,  he  was  unable  to  work  for 
about  one  month,  but  then  returned  to  his  work,  and,  after  firing 
for  two  or  three  weeks,  he  was  placed  in  charge  of  an  engine  as  an 
engineer,  and  ran  regularly  from  that  time  until  some  time  in  Janu- 
ary, 1898,  when  he  was  directed  to  have  his  eyes  examined  by  Dr. 
Holt,  of  Portland,  and  it  was  found  that  the  vision  of  his  right  eye 
was  imperfect,  and  that  it  would  be  unsafe  for  him  and  for  the  pub- 
lic to  be  employed  longer  as  an  engineer.  He  was  consequently 
dismissed  from  that  position,  although  another  position  was  offered 
him  by  the  railroad  company.  He  did  not  accept  further  employ- 
ment from  the  defendant  company,  and  August  12,  1898,  brought 
this  action  to  recover  for  the  injury  to  his  eye. 

He  continued  in  the  employ  of  the  defendant  company  for  a  period 
of  two  years  and  a  half  after  the  injury,  and  during  this  time,  with 
the  exception  of  the  first  two  or  three  weeks,  was  employed  as  a 
locomotive  engineer,  and  ran  upon  regular  trains.  He  claimed  that 
his  eye  troubled  him  a  great  deal,  and  grew  gradually  worse,  and 
after  this  action  was  brought,  under  the  advice  of  his  physician,  he 
went  to  a  hospital,  and  had  the  injured  eye  removed. 

The  lubricating  cup  is  known  as  the  *'  Siebert  Cup,'*  and  was 
placed  upon  the  left  side  of  the  boiler  head,  in  the  cab,  at  a  dis- 
tance of  about  two  feet  above  the  head  of  the  fireman,  as  he  would 
stand  in  the  cab.  Its  use  is  to  oil  automatically  the  cylinders  of  the 
locomotive  while  the  locomotive  is  in  motion.  For  that  purpose 
two  pipes,  known  as  the  '*  tallow  pipes,*'  extend  from  the  cup  oat- 
side  the  boiler  to  the  cylinders  on  either  side.  A  pipe  connects  a 
condenser  on  top  of  the  cup  with  the  boiler.  The  cup  is  partially 
filled  with  water  at  first,  so  that  it  shall  stand  about  an  inch  in  the 
sight-feed  glass,  then  oil  is  poured  in,  the  valve  controlling  the  pipe 
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which  connects  the  condenser  on  top  of  the  cup  with  the  boiler  is 
then  open,  the  steam  enters  the  condenser,  and  is  there  condensed 
into  water,  which  flows  from  the  condenser  into  the  cup,  and  for 
each  drop  of  water  admitted  into  the  cup  one  drop  of  oil  is  forced 
out.  The  oil  rises  drop  by  drop  through  the  water  in  this  sight-feed 
glass  on  either  side,  and  passes  out  through  the  tallow  pipes  to  the 
cylinders,  the  pressure  of  steam  in  the  steam  chest  being  overcome 
by  the  boiler  pressure,  all  of  which  is  exerted  upon  this  cup. 

The  plaintiff  in  his  writ  charged  that  the  lubricating  cup,  the  glass 
in  which  broke  and  caused  the  injury  to  the  plaintiff,  was  unsuit- 
able, improper,  and  defective  in  this  particular:  that  the  sight-feed 
glasses,  through  which  the  oil  passed  to  reach  the  pipes  leading  to 
the  cylinder,  were  not  properly  shielded,  guarded,  and  protected, 
so  that,  if  they  burst,  the  flying  particles  of  glass  would  be  pre- 
vented from  doing  injury  to  the  plaintiff  and  his  fellow  work-men. 
No  part  of  the  cup  was  made  of  glass,  except  the  two  sight-feed 
tubes,  one  on  either  side. 

The  defendant  contended  that  it  was  not  liable  to  the  plaintiff  for 
the  injuries  sustained  by  him,  because  it  had  exercised  ordinary  care 
and  foresight  in  equipping  its  engine  with  this  cup;  that  it  was  of  a 
standard  pattern,  made  by  reputable  manufacturers,  and  in  general 
use  on  the  railroads  of  New  England,  without  any  shields  or  guards 
around  the  sight-feed  glasses;  that  none  were  at  that  time  provided 
by  the  manufacturers;  that  it  had  no  knowledge  that  these  glasses 
would  explode  with  violence,  so  that  pieces  of  glass  would  be  hurled 
with  sufficient  force  to  do  injury  to  any  one;  that  all  the  means  of 
knowledge  which  it  had  in  regard  to  the  liability  of  an  explosion  of 
this  character  were  equally  open  to  the  plaintiff;  that  whatever  dan- 
ger attended  the  use  of  this  cup  as  it  was  used  upon  the  engine 
upon  which  the  plaintiff  was  employed  was  incidental  to  the  plain- 
tiff's employment  as  a  flreman  upon  this  locomotive  engine;  that  all 
the  danger  connected  with  its  use  without  shields  or  guards  about 
the  sight-feed  glasses  was  obvious  and  open  to  the  observation  of  a 
man  of  the  age,  experience,  and  intelligence  of  the  plaintiff,  or  could 
have  been  discovered  by  him  by  the  exercise  of  ordinary  care  and 
attention;  that,  by  continuing  in  the  employ  of  the  company  with- 
out objection,  he  assumed  the  risk  of  all  danger  by  reason  of  the 
failure  of  the  defendant  to  guard  or  shield  these  glass  tubes,  even 
if  such  a  failure  constituted  negligence. 

Argued  before  Wiswell,  Ch.  J.,  and  Emery,  Haskell,  Strout, 
Savage  and  Fooler,  JJ. 

Forrest  Goodwin,  for  plaintiff. 

Charles  F.  Johnson,  for  defendant. 
Vol.  VIII  — 28 
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WiswELL,  Ch.  J.  —  After  a  careful  examination  and  consideration 
of  this  case,  we  are  not  satisfied  that  the  verdict  for  the  plaintiff  for 
$3,391.25  was  so  manifestly  wrong  as  to  warrant  its  being  set  aside. 

The  plaintiff  was  a  locomotive  fireman  in  the  defendant's  employ. 
While  engaged  in  the  performance  of  his  duties  as  such  he  sustained 
serious  injury,  finally  resulting  in  the  loss  of  an  eye,  by  the  explo- 
sion of  a  glass  tube  connected  with  an  automatic  lubricating  cup 
attached  to  the  boiler  head. 

His  contention  is  that  the  cup  as  used  and  located  was  unneces- 
sarily dangerous;  that  these  glass  tubes  were  so  liable  to  explode, 
and  had  so  frequently  exploded,  that  the  danger  was,  or  should  have 
been,  known  by  the  employer;  that  this  danger  might  have  been 
easily  avoided  by  the  use  of  some  shield  or  guard  about  the  glass 
tube,  which,  he  claims,  was  entirely  practicable,  without  in  any  way 
destroying  the  efficiency  of  the  lubricating  cup;  and  that  such 
shields  were  in  use  at  the  time  of  the  accident  and  before.  He 
further  claims  that  this  risk  was  not  assumed  by  him,  because  the 
danger  was  not  one  incidental  to  his  employment,  and  was  not 
known  by  him  previous  to  the  accident. 

These '  were  all  questions  of  fact  for  the  jury.  There  were  no 
doubtful  questions  of  law  involved.  The  well-settled  principles  of 
law  applicable  to  the  respective  rights  and  duties  of  the  parties,  as 
master  and  servant,  were  carefully  given  by  the  presiding  justice, 
and  in  such  a  manner  as  to  fully  protect  the  rights  of  the  defendant. 
There  was  considerable  evidence  in  support  of  the  plaintiff's  con- 
tentions; in  fact,  the  controversy  between  the  parties  and  their 
counsel  was  more  as  to  the  conclusions  and  inferences  to  be  drawn 
from  the  facts  than  as  to  the  facts  themselves. 

It  is  quite  possible  that  we  would  not  have  drawn  the  same 
inferences,  or  come  to  the  same  conclusions,  as  did  the  jury  upon 
some  of  these  matters.  But  we  think  that  these  were  questions 
about  which  reasonable  and  fair-minded  men  might  differ,  and  con- 
sequently do  not  consider  that  the  verdict  should  be  set  aside. 

Motion  overruled. 


JONES  V.  CITY  OF  DEERING. 

Supreme  Judicial  Courts  Mcune^  May^  iqoo. 


MUNICIPAL  CORPORATION  —  PEDESTRIAN  INJURED  ON  DEFECTIVE 
STREET— DAMAGES  — STATUTORY  LIMIT.  —  i.  Held,  that  a  stake 
four  inches  high  in  the  line  of  the  street  curbing,  upon  which  plaintiff 
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stepped  and  received  her  injury,  was  a  defect  in  the  way;  that  it  was  placed 
there  by  the  city  engineer  when  the  sidewalk  was  constructed,  and  was 
negligently  allowed  to  remain  long  after  work  upon  the  sidewalk  had  been 
completed;  that  the  plaintiff  was  in  the  exercise  of  due  care;  and  that  the 
injury  resulted  solely  from  the  defective  way,  for  which  defendant  is 
responsible  (i). 

3.  In  a  case  submitted  to  the  law  court,  with  jury  powers  to  find  the  facts  and 
assess  damages,  it  appeared  that  the  plaintiff  was  injured  April  30,  1898. 
She  was  treated  by  skilful  physicians;  she  suffered  great  pain;  unable  to 
sleep,  except  under  opiates,  until  November  29lh,  when  an  operation  was 
performed  on  her  foot,  pus  taken  out,  a  point  of  bune  found  diseased,  and 
al  the  time  of  the  trial  below,  in  January,  1S99,  she  was  unable  to  step  on 
that  foot.  Her  attending  physician  was  not  able  to  state  that  she  would 
certainly  have  a  good  foot.  Another  doctor  testified  that  the  plaintiff  will 
always  walk  a  little  limpy,  but  may  eventually  have  a  good  foot,  and  walk 
without  a  cane  or  crutches. 

It  is  considered  by  the  court  that  the  nature  and  painfulness  of  the  injury,  its 
long  duration,  and  probably  a  longer  continuance,  and  the  future  lameness 
and  sensitiveness,  also  the  statute  limit  of  $2,000  as  the  maximum  that  can 
be  recovered  for  an  injury  from  a  defective  way,  warrant  an  assessment  of 
damages  at  $1,000. 
(Official.) 

Report  from  Superior  Court,  Cumberland  County. 

Action  by  H.  Gertrude  Jones  against  the  city  of  Deering.  Case 
reported.     Jucfgment  for  plaintiff , 

Action  on  the  case  for  damages  caused  by  a  defective  street  or 
sidewalk,  under  Rev.  St.,  ch.  18,  sec.  80,  as  amended  by  St.  1895, 
ch.  164,  and  submitted  by  the  parties  upon  a  report  of  the  testimony 
by  Mr.  Justice  Strout  to  the  law  court,  damages,  if  any,  to  be 
assessed  by  the  full  court. 

Argued  before  Emery,  Haskell,  Wiswell,  Strout,  Savage  and 

FOGLER,  JJ. 

E.  E.  Heckbert  and  Fred  V.  Matthews,  for  plaintiff. 

Scott  Wilson  and  Carroll  W.  Morrill,  for  defendant. 

Strout,  J.  —  In  June,  1897,  the  city  council  of  Deering  ordered 
a  brick  sidewalk  to  be  built  on  Pearl  street,  between  Forest  avenue 
and  Deering  avenue.  It  was  built  in  August  of  that  year  under  the 
supervision  and  direction  of  the  street  commissioner,  an  officer 
required  by  the  charter  to  be  annually  elected  by  the  council,  whose 
duty  is  there  defined,  '*  to  superintend  the  general  sta*te  of  the 
streets,  roads,  bridges,  «  «  «  sidewalks,  and  lanes  in  the  city; 
to  attend  to  the  repairs  of  the  same."     In  performance  of  this  duty 

I.  For  other  actions  relating  to  Ac-    Neg.  Rep.,  and  the  current  numbers 
cidents  Caased  by  Defective  Streets,    of  that  series  of  Reports, 
from  1897  to  date,  see  vols.  1-8,  Am. 
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the  street  commissioner  was  daily  upon  this  work,  and  the  sidewalk 
was  constructed  under  his  direction  and  control. 

From  the  termination  of  the  brick  sidewalk  an  earth  walk  of  equal 
width  extended  easterly  to  the  railroad.  The  earth  walk,  at  its 
junction  with  the  brick,  was  of  even  grade  with  it  and  slightly 
descended  in  its  course  eastward.  On  the  side  of  the  brick  walk 
next  to  the  carriage  way  there  was  a  stone  curbing,  at  grade  with 
the  brick,  all  forming  a  part  of  the  walk,  the  whole  being  six  feet  in 
width.  The  stone  curbing  extended  easterly  about  four  feet  beyond 
the  brick. 

An  ordinance  of  the  city  required  an  annual  election  by  the  coun- 
cil of  a  city  engineer.  His  duties  are  defined,  to  "  have  charge  of 
all  the  plans  of  streets  belonging  to  the  city;  he  shall  make  all  sur- 
veys, admeasurements  and  levels  of  streets  in  the  city  and  plans 
and  profiles  of  the  same,  ♦  *  ♦  and  perform  such  other  sur- 
veying and  engineering  services  as  may  be  required  by  the  mayor 
and  aldermen  or  any  committee  of  the  city  council." 

The  charter  also  provides  that,  when  sidewalks  have  been  con- 
structed, they  "  shall  forever  thereafter  he  maintained  and  kept  in 
order  by  said  city."  An  ordinance  in  regard  to  sidewalks  provides 
that  **  all  work  [is]  to  be  done  under  the  supervision  %i  the  street 
commissioner,  or  to  the  satisfaction  of  the  committee  on  streets  and 
the  city  engineer." 

The  city  engineer  made  the  survey  and  established  the  grade  of 
this  sidewalk,  and  it  was  constructed  in  accordance  therewith. 

Both  the  street  commissioner  and  the  engineer  say  that  it  was 
necessary  for  the  engineer  to  drive  stakes  in  the  line  of  the  proposed 
curbing,  at  a  distance  of  about  fifty  feet  between  them,  to  indicate  the 
grade  to  which  the  workmen  should  make  the  walk,  and  another  line 
of  stakes  about  eighteen  inches  nearer  the  carriageway,  to  guide  the 
excavation  for  the  curbing,  and  that  it  was  always  done  in  this  way, 
and  was  so  done  in  this  instance. 

At  the  easterly  end  of  the  curbing,  and  in  line  with  its  center,  and 
about  one  foot  from  it,  there  was  a  stake  driven  into  the  ground, 
and  rising  above  it  about  four  inches,  and  outside  the  line  of  curb- 
ing, and  about  eighteen  inches  therefrom  another  stake.  Both 
these  stakes,  we  are  satisfied,  were  driven  by  the  engineer,  or  by 
his  direction,  for  the  necessary  purpose  of  construction,  and  were 
not  removed  when  the  work  was  completed,  and  were  there  on  April 
30,  1898,  when  the  accident  occurred. 

The  stake  in  line  of  the  center  of  the  curbing  is  the  one  com- 
plained of.  At  that  time  it  was  weather  worn,  and  so  nearly  the 
color  of  the  earth  walk  as  not  to  attract  attention.     As  one  of  a  line 
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of  grade  stakes,  and  necessary  to  the  purpose  of  construction  of  the 
walk,  it  cannot  be  regarded  as  a  defect  while  temporarily  there, 
during  the  continuance  of  the  work.  But,  when  allowed  to  remain 
long  after  its  necessary  use  and  purpose  had  been  accomplished,  it 
rendered  the  walk  defective.  It  "  unlawfully  impaired  the  reason- 
able safety  and  convenience  of  the  way."  That  it  was  dangerous 
is  apparent  from  the  injury  it  inflicted  upon  the  plaintiff.  It  is  not 
clear  from  the  evidence  whether  the  stake  was  round  or  square,  but 
it  was  of  small  diameter,  not  exceeding  two  inches,  at  most.  If  the 
stake  was  one  of  the  grade  stakes,  as  we  are  satisfied  it  was,  it  was 
placed  there  by  the  officers  of  the  city  who  were  specially  charged 
with  the  duty  of  preparing  and  constructing  the  walk,  and  must  be 
regarded  as  the  act  of  the  city.  In  such  case,  the  statute  require- 
ment of  twenty- four  hours*  notice  of  the  defect  does  not  apply. 
Holmes  v.  Paris,  75  Me.  560. 

If  it  were  otherwise,  both  the  street  commissioner  and  engineer 
knew  of  the  existence  of  the  line  of  grade  stakes,  of  which  this  was 
one,  at  the  time  the  wprk  was  done. 

They  were  driven  there  by  the  engineer  or  by  his  direction,  and 
improperly  allowed  to  remain  after  the  work  had  been  completed. 
If  not  now  able  to  recollect  this  particular  stake,  still  the  street 
commissioner  must  have  had  knowledge  of  its  existence  while  at 
work  on  the  ground,  which  is  sufficient  to  meet  the  requirement  of 
the  statute. 

At  about  two  o'clock  in  the  afternoon  of  April  30,  1898,  the  plain- 
tiff and  a  female  friend  were  walking  slowly  on  and  over  the  brick 
and  stone  sidewalk  toward  Forest  avenue;  the  plaintiff  being  on  the 
side  nearest  the  carriageway,  and  probably  on  or  near  the  stone 
curbing  which  was  a  part  of  the  sidewalk,  where  she  had  a  right  to 
be.  When  she  stepped  from  the  brick  to  the  earth  walk,  which  was 
there  continued  at  the  same  grade,  she  stepped  upon  this  grade 
stake,  which  turned  her  foot,  and  badly  sprained  her  ankle. 

She  had  no  previous  knowledge  of  the  existence  of  the  stake,  and 
its  appearance  at  that  time,  after  eight  months'  exposure  to  the 
weather,  did  not  present  sufficient  contrast  to  the  color  of  the  earth 
walk  to  attract  attention.  It  appeared  to  be  continuous,  smooth, 
and  even.  She  cannot  be  charged  with  lack  of  reasonable  care,  nor 
of  any  contributory  negligence.  In  our  view,  her  injury  was  caused 
solely  by  the  defective  way  for  which  the  defendant  city  is 
responsible.     No  other  question  is  raised  by  the  defendant. 

By  the  terms  of  the  report,  the  plaintiff's  damages  are  to  be 
assessed  by  this  court.  The  accident  occurred  on  the  30th  day  of 
April,  1898.      She  was  treated  by  skilful  physicians;  she  suffered 
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great  pain;  unable  to  sleep,  except  under  opiates,  until  November 
29th,  when  an  operation  was  performed  on  her  foot,  pus  taken  out, 
a  point  of  bone  found  diseased,  and  at  the  time  ot  the  trial  below, 
in  January,  1899,  she  was  unable  to  step  on  that  foot.  Dr.  Bray, 
her  attending  physician,  thinks  that  in  a  year  she  may  **  have  a 
pretty  good  foot,"  if  she  does  not  develop  any  diseased  bone  there; 
but  to  the  question,  "  Would  you  be  able  to  state  about  the  cer- 
tainty of  her  having  a  good  foot?  **  he  answered,  **  No,  sir." 

Dr.  Cummings  thinks  she  will  ultimately  have  "  a  pretty  good 
foot.  It  will  always  be  sensitive.  She  will  always  walk,  perhaps,  a 
little  limpy,  but  I  think  some  time  — eventually  —  she  will  have  a 
pretty  good  foot,  and  walk  without  a  cane  and  without  a  crutch." 
Considering  the  nature  and  painfulness  of  the  injury,  its  long  dura- 
tion and  probably  longer  continuance,  and  the  future  lameness  and 
sensitiveness,  and  in  view  of  the  statute  limitation  of  $2,000  as  the 
maximum  that  can  be  recovered  from  a  city  for  an  injury  from  a 
defective  way,  we  assess  the  damages  in  this  case  at  $1,000. 

Judgment  for  plaintiff  for  $1,000. 


MARCOTTE  V.  CITY  OF  LEWISTON. 

Supreme  Judicial  Court^  Maine^  May^  igoo. 


MUNICIPAL  CORPORATIONS— HORSE  INJURED  — DEFECTIVE  HIGH- 
WAY —  NOTICE.  —  I.  In  an  action  brougfht  to  recover  damages  for  an 
injury  to  plaintiff's  horse,  caused  by  an  alleged  defect  in  a  highway  in 
defendant  city,  within  fourteen  days  after  the  accident,  the  plaintiff  gatre 
written  statute  notice  of  it  to  the  municipal  officers  of  the  city,  in  which  it 
was  stated  to  have  occurred  on  February  12,  1898,  and  the  declaration 
alleged  the  same  date.  At  the  trial  the  plaintiff  offered  evidence  tending 
to  show  that  the  accident  occurred  on  the  13th  instead  of  the  121  h.  This 
evidence  was  excluded,  and  the  plaintiff  excepted.  Neld^  chat  the  evidence 
should  have  been  admitted. 

3.  The   notice   having   been   given   within  fourteen  days  after  the  injury,  as 
required  by  statute,  the  mistake  in  the  date  of  the  accident  did  not  vitiate 
the  notice  and  render  it  inoperative  (i). 
(Official.) 

I.  For    other    actions    relating    to  See  also  vols.  1-8,  Am.  Nbg.  Rep., 
Horses   Injured   on    Defective    High-  for  questions  relating  to  statutory  no- 
ways, from  1897  to  date,  see  vols.  1-8.  tice  to  municipal  corporations  of  acci- 
Am.  Neg.  Rep.,  and  the  current  num-  dents  on  highways, 
bers  of  that  series  of  Reports. 
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Exceptions  from  Supreme  Court,  Androscoggin  County. 

Action  by  Joseph  Marcotte  against  the  city  of  Lewiston.  Ver- 
dict for  defendant,  and  plaintiff  excepts.     Exceptions  sustained. 

Argued  before  Peters,  Ch.  J.,  and  Emery,  Whitehcvse,  Wis- 
WELL  and  Strout,  JJ. 

M.  L.  Lezotte,  H.  W.  Oakes,  J.  A.  Pulsifer  and  Forest  E. 
LuDDEN,  for  plaintiff. 

H.  E.  Holmes,  for  defendant. 

Strout,  J.  —  Action  to  recover  for  injuries  caused  by  a  defective 
way.  Within  fourteen  days  after  the  accident  plaintiff  gave  written 
notice  to  the  defendant,  in  accordance  with  Rev.  St.,  c.  i8,  sec. 
3o.  This  notice  was  served  on  February  23d.  In  the  notice  the 
injury  was  stated  to  have  occurred  on  February  12,  1898,  and  the 
declaration  alleged  the  same  date.  At  the  trial  plaintiff  offered  evi- 
dence tending  to  show  that  the  accident  occurred  on  the  13th 
instead  of  the  12th.  This  evidence  was  excluded,  and  a  verdict 
ordered  for  defendant.     Plaintiff  has  exception. 

Did  this  error  in  the  date  of  the  accident  defeat  the  action?  We 
think  not.  The  cause  of  action  was  complete,  if  this  was  a  defective 
way,  of  which  defendant  had  twenty-four  hours'  previous  notice,  and 
an  injury  was  received  thereby  while  plaintiff  was  in  the  exercise  of 
due  care,  and  without  fault  on  his  part.  The  date  of  the  accident 
is  in  no  sense  an  element.  The  statute  is  remedial,  and  to  be  con- 
strued and  applied  as  such.  The  right  to  the  remedy  accrues  when 
the  injury  is  received,  but  to  protect  towns  against  possible  fraud 
and  stale  claims,  where  opportunity  for  investigation  may  be  lost, 
and  discovery  of  evidence  difficult,  the  statute  requires  the  party, 
within  fourteen  days  after  its  occurrence,  to  give  written  notice  to 
the  municipal  officers,  *'  setting  forth  his  claim  for  damages,  and 
specifying  the  nature  of  his  injuries,  and  the  nature  and  location  of 
the  defect  which  caused  such  injury."  The  manifest  purpose  of 
this  requirement  is  to  afford  opportunity  to  the  town  officers  to 
examine  the  place,  ascertain  from  persons  having  knowledge  of  the 
facts,  while  the  recollection  is  fresh,  all  the  attending  circumstances, 
and  determine  as  to  the  liability  of  the  town,  and  prepare  its 
defense,  if  the  town  officers  decide  to  defend.  Blackington  v.  Rock- 
land, 66  Me.  332;  Wadleigh  v.  Inhabitants  of  Mt.  Vernon,  75  Me. 
79;  Low  z;.  Windham,  Id.  113. 

For  all  these  purposes  it  is  immaterial  on  what  day  the  accident 
occurred.  Nothing  in  the  statute  requires  statement  of  the  day. 
The  notice  must  be  given  within  fourteen  days.  If  given  within 
that  limit,  it  will  be  sufficient,  if  no  specific  day  is  named.  The 
plaintiff  is  allowed  that  time  to  ascertain  the  precise  location  and 
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character  of  the  defect,  and  the  nature  and  extent  of  his  injury,  and 
to  state  them  on  paper,  and  the  investigation  of  the  town  officers 
should  cover  the  same  range.  The  court  would  not  be  justified 
in  importing  into  the  notice  a  requirement,  not  in  the  statute,  which 
is  not  of  the  essence  of  the  right,  and  is  unimportant  to  the  town. 

It  is  quite  easy,  in  reckoning  back  fourteen  days,  to  make  an  error 
of  one  day,  and  it  seems  a  hardship  to  deprive  a  party  of  all  remedy 
because  of  such  mistake.  Plaintiff  could  have  no  object  intention- 
ally to  misstate,  and  it  is  inconceivable  that  in  any  investigation 
the  town  might  make  of  the  occurrence  it  would  fail  to  discover  the 
facts  as  they  were  on  the  13th,  even  if  they  were  inquiring  of  the 
1 2  th. 

In  indictments  for  crime,  the  offense  must  be  alleged  of  a  partic- 
ular day,  but,  except  when  time  is  an  element  in  the  crime,  it  may 
be  proved  upon  any  other  day  within  the  statute  limitation.  The 
same  is  true  in  all  civil  pleading.  Is  there  any  reason  why  this 
notice  should  be  held  bad  because  of  mistake  of  a  single  day,  where 
there  is  no  evidence  nor  any  probability  that  the  town  was  thereby 
misled  to  its  injury? 

The  notice  in  this  case  concludes,  "  This  notice  is  given  before 
the  expiration  of  fourteen  days  since  the  accident,"  which  would 
be  a  compliance  with  the  language  and  purpose  of  the  statute  with- 
out a  specific  date. 

While  this  court  has  held  that  the  notice  should  contain  a  partic- 
ular description  of  the  location  and  character  of  the  defect  in  the 
way,  and  the  nature  of  the  injuries  suffered,  it  has  never  held  that 
it  was  necessary  to  state  the  day  or  the  hour  of  the  accident.  To 
do  so  would  impose  upon  the  injured  party  a  duty  not  imposed  by 
the  statute,  nor  within  its  reason  and  purpose,  and  might  defeat  a 
meritorious  suit  by  a  technicality  not  necessary  or  important  to  the 
rights  of  the  parties.  The  notice  must  "  set  forth  his  claim  for 
damages,"  but  it  need  not  state  the  amount  claimed.  Morgan  v. 
City  of  Lewiston,  91  Me.  571,  4  Am.  Neg.  Rep.  268,  .40  Atl.  Rep. 

545. 
Notwithstanding  the  date  of  the  12th  in  the  notice  and  in  the 

declaration,  it  was  competent  for  the  plaintiff  to  show  that  the  acci- 
dent occurred  on  the  13th. 

The  evidence  should  have  been  admitted. 

Exceptions  sustained. 
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JAROSZESKI  V.  OSGOOD  AND  BLODGETT 
MANUFACTURING  COMPANY. 

Supreme  Court,  Minnesota,  J^fy^  ipoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  INJURED  BY  MACHINERY  — 
CONTRIBUTORY  NEGLIGENCE.  —  i.  The  hood  or  blower  to  a  revolving 
cylinder  with  knives,  in  a  planing  machine,  was  battered  and  worn  so  that 
it  did  not  fit  closely,  and  thereby  a  saction  of  air  was  created  over  a  roller 
into  the  cylinder  under  the  hood.  Ifeld^  the  hood  requiring  care  to  adjust 
it  closely,  it  was  not  a  proper  protection  to  dangerous  machinery,  as 
required  by  the  statute  (i). 

a.  ^M,  under  the  evidence  of  this  case,  the  plaintifif  was  not  guilty  of  contrib- 
utory negligence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Thomas  Jaroszeski  against  the  Osgood  and  Blodgett 
Manufacturing  Company.  Judgment  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.     Order  affirmed. 

Morton  Barrows,  for  appellant. 

Edward  J.  Cannon,  for  respondent. 

Lewis,  J.  —  The  defendant  was  engaged  in  the  manufacture  of 
building  materials  and  boxes,  and  was  operating  a  number  of  plan- 
ing machines  in  a  shop,  in  close  proximity  to  each  other;  the  same 
being  propelled  by  steam  power  connecting  with  the  machines  by 
means  of  a  system  of  shafting  and  pulleys.  Plaintiff,  a  man  of  thirty 
years,  ot  limited  experience  with  machinery,  had  been  employed  by 
defendant  at  all-around  work  for  a  number  of  years.  In  August, 
1898,  he  was  set  to  work  by  the  foreman  upon  a  machine  known  as 
a  "  double  surface  planer,"  and  instructed  to  run  it.  He  began  to 
do  so,  and  upon  the  third  day  two  boards  stuck  in  the  machine,  and 
clogged  up  the  rollers  in  the  rear.  Passing  around  to  that  end,  he 
attempted  to  free  the  boards  by  loosening  up  what  he  supposed  to 
be  a  thumbscrew.  In  doing  this  he  reached  across  the  machine,  a 
distance  of  about  thirty-eight  inches,  and,  not  being  able  to  turn 
the  holt,  was  in  the  act  of  removing  his  hand  and  turning  around, 
when  the  sleeve  of  his  working  jacket  was  blown  into  the  cylinder 
between  the  roller  and  blower,  and  his  hand  and   arm  instantly 

I.  For  other  actions  relating  to  Em-    Rbp.,  and  the  current  numbers  of  that 
ployees  Injured  by  Machinery,   from    series  of  Reports. 
1897  to  date,  see  vols.  i-8.  Am.  Neg. 


] 
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drawn  in,  and  cut  off  at  the  elbow  by  the  rapidly  revolving  knives 
on  the  cylinder  beneath  the  blower.  The  defendant  is  charged  with 
negligence,  in  having  an  improper  covering  over  the  cylinder,  and 
in  not  warning  plaintiff  of  the  danger.  The  record  does  not  furnish 
the  instructions  of  the  trial  court,  but  we  learn  from  a  memorandum 
attached  to  the  order  denying  defendant's  motion  for  a  new  trial 
that  the  case  was  submitted  to  the  jury  upon  two  propositions. 
*•  To  find  for  plaintiff,  they  were  instructed  that  the  cylinder  knives 
were  not,  so  far  as  practicable,  properly  covered,  within  the  mean- 
ing of  the  statute  in  that  regard,  that  the  plaintiff  was  not  aware  of 
the  danger,  and  that  he  was  not  guilty  of  contributory  negligence." 
I.  Was  the  cylinder  upon  which  the  knives  were  fastened  properly 
guarded?  There  is  evidence  reasonably  tending  to  prove  that  the 
blower  covering  this  cylinder  was  worn  and  battered  on  the  ends, 
so  that  it  was  liable  to  strike  on  the  boxings  at  the  end  of  the  cylin- 
der, and  not  fit  down  closely  upon  the  roller  under  which  the 
boards  passed;  that  at  the  time  plaintiff  was  operating  the  planer 
the  blower  was  not  down,  by  nearly  two  inches;  and  that  a  very 
strong  suction  of  air  was  occasioned  in  this  space  between  the  roller 
and  blower.  There  was  evidence  tending  to  show  that  it  required 
special  attention  to  keep  it  in  its  proper  place.  In  addition  to 
guarding  the  revolving  knives,  the  purpose  of  the  blower  was  to 
carry  off  the  shavings  and  sawdust,  and  to  that  end  it  was  furnished 
with  air  drawn  through  by  machinery.  The  blower  could  not  work 
properly  unless  it  fitted  reasonably  close  to  the  cylinder,  in  order  to 
gather  up  the  refuse.  If  placed  as  it  should  be  to  do  its  work,  it 
then  served  the  purpose,  also,  of  protecting  the  knives.  Appellant 
does  not  deny  that  the  cylinder  was  a  dangerous  contrivance,  and 
was  within  the  statute  requiring  protection,  but  it  insists  that  it  was 
properly  covered,  that  the  flayed  edges  did  not  render  the  blower 
imperfect,  and  that  the  average  man  could  easily  keep  it  closely 
adjusted.  But  it  is  not  disputed  that  the  sheet  iron  of  which  it  was 
made  was  split  and  battered,  and  if  it  was  in  such  a  condition  that  it 
would  not,  on  that  account,  readily  drop  into  place  when  lowered 
to  position,  but  required  some  care  in  fitting  and  adjusting  it  to  the 
boxings,  and  when  not  down  to  its  proper  place  an  unusual  and 
strong  current  of  air  was  created  over  the  roller,'  and  close  to  the 
revolving  knives,  it  was  for  the  jury  to  decide  whether  such  an 
appliance  was  a  proper  covering.  It  is  evident  that  if  the  blower 
was  in  such  condition,  and  was  on  that  account  liable  to  leave  a 
space  where  the  air  could  draw  in  clothing  of  the  unsuspecting,  it 
was  far  more  dangerous  than  if  the  cylinder  had  been  unprotected 
and  open  to  view. 
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2.  Was  the  plaintiff  guilty  of  contributory  negligence?  He  had 
worked  around  the  defendant's  mill  several  years,  had  more  or  less 
knowledge  of  the  machinery,  had  operated  one  or  two  planers  for  a 
da}'  or  so  at  different  times,  but  was  not  experienced  in  their  use, 
and  had  never  worked  upon  a  machine  like  the  one  in  question  until 
the  time  of  his  injury.  According  to  his  testimony,  he  had  no 
knowledge  that  the  blower  was  defective,  did  not  see  it,  and  had  no 
knowledge  of  the  machine,  except  such  as  his  limited  experience 
with  the  pony  planer  would  cause  him  to  observe.  The  foreman 
who  set  him  to  work  gave  him  no  directions,  and  did  not  inform 
him  of  the  liability  of  the  machine  to  clog  up,  nor  call  his  attention 
to  the  defect  in  the  blower.  When  the  boards  stuck  he  went  around 
to  the  other  end  of  the  machine  to  see  what  was  the  matter.  The 
rollers  were  still,  and  he  reached  across  to  turn  a  nut,  thinking  it 
would  loosen  up  the  tension  and  free  the  boards.  His  ignorance  is 
shown  from  the  fact  that  the  bolt  he  took  hold  of  was  not  the  right 
one.  His  jacket  sleeve  was  whipped  in  by  the  current  of  air,  and 
instantly  his  arm  was  gone.  He  might  have  stopped  the  machine 
first,  or  he  might  have  gone  to  the  foreman  for  instructions,  but  he 
tried  to  adjust  the  rollers  himself.  What  would  the  ordinary  man 
have  done?  Had  the  hood  been  down  in  its  proper  place,  his 
experiments  in  securing  the  right  tension  would  in  all  probability 
have  been  harmless.  We  think  this,  too,  was  a  question  for  the 
jury,  and  the  verdict  cannot  be  disturbed. 

Order  affirmed. 


VOGT  V.  HONSTAIN. 

Supreme  Courts  Minnesota^  August^  IQOO. 


MASTER  AND  SERVANT— EMPLOYEE  INJURED  — DEFECTIVE 
APPLIANCE— PROMISE  TO  REMEDY  DEFECT— FELLOW-SERVANT 
—  I.  Where  the  master  conduciing  an  enterprise  of  hazard  promises  an 
employee  to  remedy  a  defect  in  the  instrumentalities  he  furnishes,  or  to 
discharge  an  incompetent  servant,  the  person  receiving  such  promise  may 
wait  in  reliance  thereon  a  reasonable  length  of  time  for  the  fulfilment  of 
the  same,  where  the  danger  is  not  imminent;  and  the  promisee  does  not 
thereby  assume  the  risk  of  injury  resulting  therefrom. 

3.  The  rule  stated  above  does  not  extend  to  a  promise  made  by  the  master  that 
the  fellow-servants  of  the  employee  to  whom  the  promise  is  made  will  not 
be  guilty  of  sporadic  or  occasional  acts  of  negligence  on  their  part,  so  as  to 
bind  the  master  in  such  cases. 
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3.  In  such  cases  the  liability  of  the  master  depends  upon  his  failure  or  neglect 
to  perform  some  personal  obligation  or  duty  that  he  owes  as  such  master  to 
the  servant,  which  is  imposed  by  the  general  duties  of  the  relation  between 
them  (i). 

Start.  Ch.  J.,  and  Lewis,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Henry  Vogt  against  George  T.  Honstain,  doing  busi- 
ness as  Honstain  Bros.  Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.     Order  reversed. 

Morton  Barrows,  for  appellant. 

Allen  &  Straight,  for  respondent. 

Lovely,  J.  —  Action  for  injuries  sustained  by  plaintiff  while  in 
the  employ  of  defendant,  for  the  alleged  negligence  of  the  latter. 

I.  Defective  staging  and  scaffolding, —  to   place.     It   was  obvious  that,  if  a 

In  Arnold  v.  Eastman  Freight  Car  board  should  give   way,   the  staging 

Heater    Co.     C Massac husetts^     May^  would  fall.     Without  saying  that,  as 

igooj,    57    N.   E.    Rep.    209,    an    ac-  matter  of  law,  he  was  himself  negli- 

tion  for  injuries  received  by  plaintiff  gent,   upon  the  evidence  he  assumed 

while  in  defendant's  employ,  due  to  the  risk  of  any  danger  due  to  the  man- 

the  fall  of  a  staging  erected  by  plain-  ner  in  which  he  caused  the  staging  to 

tiff,  it  was  held  that  "  the  verdict  for  be  supported."     Plaintiff's  exceptions 

defendant  was  ordered  rightly.     He  overruled. 

could  properly  leave  to  workmen  the  In  Stewart  v.  Ferguson  ^A^^w  York 
matter  of  the  staging  which  they  were  Appellate  Division^  First  Department^ 
to  use.  See  Adasken  v.  Gilbert,  165  June^  '900)^  65  N.  Y.  Supp.  149,  an 
Mass.  443,  43  N.  E.  Rep.  199;  McKay  action  to  recover  damages  for  injuries 
V,  Hand,  168  Mass.  270,  2  Am.  Neg.  to  plaintiff's  intestate,  caused  by  the 
Rep.  714,  47  N.  E.  Rep.  104;  Brady  v,  fall  of  a  scaffold  while  in  defendant's 
Norcross,  172  Mass.  331,  6  Am.  Neg.  employ,  judgment  for  plaintiff  was 
Rep.  570,  52  N.  E.  Rep.  528.  The  affirmed,  three  of  the  justices  being  in 
plaintiff  was  a  mature  workman,  favor  of  affirmance  and  two  against. 
Having  accepted  the  responsibility  of  The  court  (per  Rumsby,  J.),  in  the 
arranging  and  moving  the  staging,  he  course  of  its  opinion,  said:  "  The  un- 
cannot  be  heard  to  say  that  it  was  neg-  contradicted  testimony  is  that  the  scaf- 
ligence  in  the  defendant  to  clothe  him  fold  was  built  on  the  afternoon  before 
with  the  responsibility.  He  was  given  it  fell,  and  that  while  it  was  in  process 
no  directions,  and  asked  for  none,  but  of  construction,  and  before  the  build- 
did  the  work  to  suit  himself.  He  chose  ers  ceased  work  upon  it,  Stewart,  the 
to  have  the  strain  of  the  staging  come  plaintiff's  intestate,  a  mason  in  the 
against  the  coping  boards,  and  he  him-  employ  of  the  defendant,  and  who  had 
self  arranged  and  placed  the  apparatus,  taken  some  slight  part  in  its  construe* 
He  went  upon  the  roof,  and  he  had  full  tion  on  the  previous  day,  was  ordered 
opportunity  to  examine  the  coping  by  one  Montague,  the  defendant's  fore> 
boards  before  adopting  that  method  of  man,  to  go  upon  it,  and  did  so.  There 
holding  up  the  staging,  and  also  be-  is  no  evidence  to  show  that  Stewart 
fore  causing  it  to  be  moved  from  place  had  any  knowledge  or  information  as 
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Plaintiff  had  a  verdict.  Defendant  moved  for  judgment  or  a  new  trial 
in  the  alternative,  which  was  refused,  and  defendant  appeals. 

Defendant  was  engaged  in  building  a  grain  elevator,  which  was 
constructed  in  the  ordinary  manner,  —  planks  varying  in  length 
were  laid  upon  each  other,  and  spiked  together,  as  the  structure  rose 
in  height.  The  interior  of  the  elevator  was  divided  by  partition 
walls  into  compartments  or  cribs.  The  exterior  and  division  walls 
were  carried  up  at  the  same  time,  the  general  level  being  preserved. 
The  carpenters  at  work  upon  the  building  were  required  to  cut  the 
planks  and  to  fit  and  fasten  them  in  their  proper  places  so  that  all 
joints  should  be  broken.  In  this  particular  case  the  planks  and 
material  used  on  the  building  were  carried  to  the  top  of  the  elevator 
by  a  steam  hoist  on  an  arm  or  crane,  which  was  extended  from  the 
top  over  the  side,  and  equipped  with  appropriate  appliances. 
Plaintiff  and  another  workman  were  required  to  place  the  lumber 
on  the  ground  in  piles  below  the  hoist,  and  make  it  fast  to  the 
apparatus  to  be  sent  up  as  required  by  the  carpenters  above.  This 
duty  required  the  plaintiff  to  work  very  close  to  the  building.  The 
face  of  the  elevator  had  to  be  cleared  of  obstructions  for  a  space  of 

to  the  extent  or  kind  of  work  done  to  tionof  any  building  to  furnish  or  erect, 
the  scaffold  after  he  had  himself  or  cause  to  be  furnished  or  erected,  for 
worked  upon  it.  It  appears,  however,  the  performance  of  such  labor,  a  scaf- 
that,  before  it  was  completed,  Monta-  fold  which  was  unsafe,  unsuitable,  or 
gue,  the  foreman  who  was  in  charge  of  improper,  and  which  was  not  so  con- 
the  work,  called  away  the  men  engaged  structed  as  to  give  proper  protection  to 
in  building  it  while  it  was,  in  the  the  life  and  limb  of  the  person  so  em- 
opinion  of  those  men,  in  a  dangerous  ployed.  Laws  1897,  c.  415,  sec.  18. 
condition.  Stewart  worked  on  the  *  *  *  Not  only  does  the  statute  im- 
scaffold  on  the  afternoon  of  the  22d  pose  that  duty  upon  the  master,  but  it 
but  a  short  time.  On  the  morning  of  provides  further  that  every  scaffold 
the  23d  the  masons  went  to  work  at  shall  be  so  constructed  as  to  bear  four 
the  usual  time,  and  at  about  quarter  times  the  maximum  weight  required 
past  nine  o'clock,  suddenly  and  with-  to  be  put  upon  it  when  in  use.  Laws 
out  warning,  and  without  any  cause,  1897,  c.  415,  sec.  19.  This  establishes 
so  far  as  appears,  the  scaffold  gave  a  criterion  of  the  safety  of  a  scaffold, 
way,  and  the  men  upon  it  fell  with  it,  to  which  it  is  the  duly  of  the  master  to 
and  Stewart  was  killed,  and  McAllister  conform;  and  if  it  appears  that  a  scaf- 
«eriousIy  injured.  It  appears  affirma-  fold  which  he  has  erected  for  the  use 
lively  that  at  the  time  the  scaffold  fell  of  his  employees  does  not  possess  the 
there  were  at  work  upon  it  four  men,  strength  which  the  statute  requires, 
with  two  barrows  of  brick  and  two  bar-  the  master  clearly  fails  to  do  the  duty 
rows  of  mortar,  and  the  undisputed  towards  his  employees  which  the  stat- 
iestimony  was  that  that  amount  of  ute  has  imposed  upon  him.*'  Held, 
material  was  required  for  the  work  of  that  the  collapse  of  the  scaffold  was 
the  men  upon  the  scaffold.  The  labor  prima  facie  evidence  of  defendant's 
law  forbade  any  person  who  employed  negligence, 
another  to  perform  labor  in  the  erec- 
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at  least  forty  feet  wide,  and  no  guard  or  barrier  thereon  could  be 
interposed  to  protect  the  men  working  on  the  ground  from  danger 
by  reason  of  falling  material.  There  were  about  seventy-five  men 
at  work  on  the  top  of  the  elevator,  which,  at  the  time  of  the  injury, 
had  been  carried  about  sixty  feet  above  the  ground.  Several  times 
previous  to  the  accident  pieces  of  lumber  had  fallen  from  the  top 
of  the  elevator.  On  one  occasion  a  plank  with  protruding  spikes 
fell  in  dangerous  proximity  to  the  plaintiff.  He  became  frightened 
on  account  of  the  apparent  danger,  and  complained  to  the  superin- 
tendent in  charge  of  the  work,  saying  to  him,  **  This  will  never  go. 
We  can't  work  here  if  they  don't  do  any  different  from  this."  The 
superintendent,  after  asking  him  if  it  (referring  to  the  plank)  came 
over  the  top  of  the  building,  received  a  reply  that  it  did.  The  superin- 
tendent then  called  to  the  foreman  in  charge  of  the  men  on  the  top 
of  the  elevator,  and  said:  '*  This  won't  do;  we  must  protect  these 
men  down  here  "  (referring  to  the  plaintiff  and  his  fellow- workmen 
on  the  ground).  The  foreman  answered,  saying:  ''AH  right,  I  will 
see  that  nothing  will  be  going  over  after  this. "  The  superintendent 
then  turned  to  the  respondent,  and  said:  *' Now  you  fellows  go 
ahead.  You  are  safe  there.  That  is  all  right.  I  will  see  that  you 
fellows  are  protected  now.  There  won't  another  thing  go  over 
after  this."  Plaintiff  returned  to  his  work,  relying,  as  he  claims, 
upon  the  assurances  of  the  superintendent,  and  for  a  time  nothing 
fell  from  the  elevator.  Two  days  after,  when  kneeling  on  the 
ground  at  his  work,  a  piece  of  plank  about  five  feet  long  fell  upon 
and  seriously  injured  his  foot.  It  does  not  appear  by  whom  the 
plank  was  allowed  to  fall,  but  we  have  assumed  upon  the  verdict, 
for  the  purpose  of  disposing  of  the  question  raised  in  this  case,  it 
was  permitted  to  fall  through  the  negligence  of  one  of  the  servants 
at  work  above.  It  is  not  claimed  by  the  plaintiff  that  any  liability 
arises  against  defendant  for  the  injury  he  has  sustained  other  than 
is  supported  by  the  assurance  given  him  by  the  superintendent  as 
above  set  forth.  Until  this  had  been  given  it  is  conceded  —  as  it 
could  not  be  denied  — that,  if  the  injury  to  plaintiff  arose  from  the 
negligent  acts  of  a  fellow-servant  on  the  top  of  the  elevator,  the 
risk  of  such  injury  had  been  assumed  by  him;  but  it  is  urged  that 
the  statements  of  the  superintendent  took  the  case  out  of  this  rule, 
and  amounted  to  such  assurance  that  no  injury  would  happen  to 
plaintiff  from  the  negligence  of  any  other  servant  at  that  place  as 
sustains  his  recovery.  Without  specifically  designating  the  portions 
of  the  instructions  to  the  jury,  which  submitted  the  case  with  excep- 
tional clearness  and  impartiality,  it  is  sufficient  to  say  that  this  view 
was  adopted  in  the  charge  of  the  trial  court,  and  the  jury  was 
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authorized  to  find  that  by  such  assurance  so  given  by  the  defendant's 
superintendent  the  defendant  thereby  became  responsible  for  any 
injury  which  might  result  from  the  careless  act  of  a  servant  who 
negligently  let  the  plank  fall,  if  such  fact  was  supported  by  the  evi- 
dence. Plaintiff  relies  upon  the  familiar  doctrine  that  the  negli- 
gence of  the  master  from  use  of  defective  machinery  or  from 
the  employment  of  incompetent  fellow-servants  does  not  commit 
another  servant  to  the  assumption  of  such  risks,  where  the  latter 
servant  has  received  a  promise  that  the  machinery  furnished  is  to 
be  repaired,  or  the  incompetent  servant  discharged.  In  such  case, 
where  the  danger  is  not  imminent,  the  servant  receiving  the  prom- 
ise may  remain  a  reasonable  length  of  time  in  the  service,  relying 
upon  the  master  to  fulfill  his  promise  to  correct  the  evil,  and  does 
not  thereby  assume  the  risks  which  his  knowledge  of  the  source  of 
danger  implies,  and  may,  upon  proper  proof,  recover  of  the  master 
the  damages  he  may  sustain  in  the  meantime.  Greene  v.  Railway 
Co.,  31  Minn.  248,  17  N.  W.  Rep.  378;  Lyberg  v.  Railroad  Co.,  39 
Minn.  15,  38  N.  W.  Rep.  632;  Schlitz  v.  Brewing  Co.,  57  Minn.  303, 
59  N.  W.  Rep.  188;  Harris  v,  Hewitt,  64  Minn.,  54,  65  N.  W.  Rep. 
1085.  Authorities  from  other  States  have  been  cited  recognizing 
the  same  doctrine,  but  no  case  to  which  we  have  been  referred  goes 
further  than  the  rule  above  stated,  or  permits  a  recovery  upon  the 
failure  of  the  master's  promise,  or  save  where  the  same  applies  to 
some  absolute  or  personal  duty  of  the  master  himself,  and  he  is  only 
liable  under  the  conditions  stated  when  he  promises  to  do  that  which 
his  own  duty  to  the  servant  requires,  which  is  the  basis  of  the  prom- 
ise, and  sustains  an  action  for  its  breach.  In  no  case,  uncontrolled 
by  statute,  has  the  master  been  held  liable  for  the  violation  of  such 
promise  where  the  negligence  complained  of  is  purely  that  of  a  fel- 
low-servant. It  is  probable  that  where  the  nature  of  the  service 
requires  the  employment  of  a  large  number  of  men,  and  the  work  is 
involved  or  complicated  in  character,  from  which  follows  the  duty 
of  the  master  to  provide  proper  methods  and  reasonable  rules  for 
the  conduct  of  the  work  to  avoid  injury,  his  personal  duty  in  that 
respect  would  furnish  a  cause  of  action  for  a  breach  of  a  promise  to 
provide  such  rules  or  warnings  where  the  injury  arises  from  his  fail- 
ure to  do  so;  but  under  the  instructions  of  the  court  in  this  case 
that  claim  would  not  support  the  verdict.  The  promise  was  made 
for  the  master  by  his  superintendent.  If  it  involved  the  duty  to 
give  proper  instructions  to  the  foreman,  and  to  provide  rules  that 
would  protect  the  servant,  it  may  or  may  not,  under  the  evidence, 
have  been  complied  with;  but  by  the  instructions  upon  which  this 
verdict  rests  the  jury  were  authorized  to  find  that  the  assurance  of 
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the  master  that  the  evil  would  be  corrected  was  a  promise,  not  to 
perform  his  own  duties  as  defined  in  the  law,  but  that  the  sporadic 
and  occasional  acts  of  negligence  of  his  servants,  which  he  did  not 
directly  control,  and  which  were  not  within  the  general  contract  of 
the  hiring,  would  not  occur  again.  It  seems  to  us  that  there  are 
substantial  reasons  why  such  an  innovation  cannot  be  ingrafted 
upon  the  law  of  master  and  servant.  The  servant  must  rely  upon 
the  promise.  It  is  difficult  to  see  how  he  can  reasonably  rely  upon 
a  promise  by  the  master  that  some  one  else  than  himself  will  not  be 
negligent.  Under  such  a  promise  the  danger  must  be  of  such  a 
nature  that  the  servant  has  no  apparent  cause  to  fear  immediate 
injury;  but  from  the  negligence  of  fellow-servants,  uncontrolled  by 
the  master's  rules  and  regulations,  the  liability  always  exists  of 
injury,  which  is  one  of  the  considerations  upon  which  the  doctrine 
of  assumption  of  risk  in  such  cases  depends.  Again,  the  servant  has 
no  right  to  continue  longer  than  a  reasonable  length  of  time  in  the 
master's  service  awaiting  the  fulfilment  of  the  promise,  and  the 
promise  in  the  case  at  bar  necessarily  covered  the  continuance  of 
the  servant's  term  of  service,  and  left  no  opportunity  for  judgment 
by  the  servant  as  to  the  probability  of  its  fulfilment;  and  under  the 
rules  which  control  the  legal  relation  of  master  and  servant,  where 
the  master  promises  for  himself  to  perform  his  personal  duties,  it 
seems  clear  that  such  obligation  must  be  of  a  character  that  he  can 
perform  them,  and  upon  which  performance  the  servant  can  rely. 
Conceding,  without  deciding,  that  the  master  himself  in  such  a 
case  may,  for  a  consideration,  enter  into  an  agreement  that  his  serv- 
ant shall  not  suffer  from  any  injury  of  a  fellow-servant,  this  contract 
IS  not  restricted  by  the  implied  relations  between  them,  but  amounts 
to  nothing  less  than  an  agreement  to  indemnify  the  servant  against 
the  acts  of  another,  or,  in  effect,  to  insure  him  against  injury;  and, 
if  such  a  contract  is  to  be  implied  from  the  talks  between  plaintiff 
and  the  superintendent  in  this  case,  it  should  at  least  have  been 
more  clearly  expressed  as  to  its  intent  and  object  than  in  the  evi- 
dence before  us,  and  be  made  clearly  to  appear  that  it  was  within 
the  superintendent's  authority,  for  it  would  constitute  a  new  and 
distinct  contract  from  that  involved  in  the  general  scope  of  the 
employment,  and  should  not  be  implied.  The  claim  of  plaintiff 
goes  beyond  the  rule  which  sustains  the  doctrine  upon  which  plain- 
tiff seeks  to  establish  his  claim,  and  it  would  require,  upon  principles 
of  public  policy,  an  agreement  of  indemnity  for  damages,  not  within 
the  usual  relation  between  master  and  servant,  and  leads  to  radical 
extension  of  the  rule  which  has  so  long  existed  in  this  country,  as 
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dpheld  by  this  court,  that  the  servant  assumes  the  ordinary  risks  of 
his  employment. 

Under  the  theory  upon  which  this  case  was  submitted  to  the  jury 
we  do  not  think  the  verdict  can  be  sustained,  the  order  of  the  trial 
<:ourt  is  reversed  and  a  new  trial  awarded. 

Start,  Ch.  J.  —  I  dissent.  The  evidence  in  this  case  was  sufficient 
to  justify  the  jury  in  finding  these  facts:  The  plaintiff,  an  employee 
of  the  defendant,  discovered  that  the  place  assigned  to  him  in  which 
to  work  was  unsafe  by  reason  of  the  negligence  of  his  fellow  serv- 
ants who  were  working  above  him.  He  informed  the  defendant's 
superintendent  of  the  danger,  and  told  him  in  effect  that  he  must 
•quit  work  unless  the  danger  was  removed.  Thereupon  the  superin- 
tendent, to  induce  him  to  continue  his  work,  promised  him  that 
there  should  be  no  recurrence  of  the  negligence  which  rendered  the 
place  unsafe,  and  that  he  would  protect  him  therefrom.  The  plain- 
tiff, without  negligence,  relied  upon  the  promise,  and  resumed  his 
work,  and  two  days  thereafter  he  was  seriously  injured  by  a  repeti- 
tion, for  the  first  time  after  the  promise  was  made,  of  the  negligent 
acts  of  which  he  complained.  The  trial  court  instructed  the  jury  in 
substance  that,  if  they  found  these  facts,  the  plaintiff  was  relieved 
from  the  assumption  of  the  risk  of  the  negligence  of  his  fellow-serv- 
ants in  tne  particular  case,  and  was  entitled  to  recover  reasonable 
damages  for  his  injuries.  The  real  question  on  this  appeal  is  the 
<:orrectness  of  this  instruction.  Upon  principle  I  am  unable  to  dis- 
tinguish this  case  from  one  where  the  servant  is  injured  by  the  use 
of  defective  machinery  within  a  reasonable  time  after  the  master 
has  promised  to  repair  it.  In  the  latter  case  the  servant  is  relieved 
from  the  assumption  of  the  risks  in  knowingly  using  defective 
machinery,  which  he  ordinarily  assumes,  by  the  promise  of  the  mas- 
ter to  repair.  So,  in  the  other  case,  the  servant  is  relieved  from  the 
assumption  of  risks  due  to  the  negligence  of  his  fellow-servants,  in 
so  far  as  such  negligence  might  render  the  place  where  he  was  work- 
ing unsafe,  by  the  express  promise  of  the  master  that  there  shall  be 
no  recurrence  of  such  negligence,  and  that  he  will  protect  the  plain- 
tiff therefrom.  Whether  the  exemption  of  the  master,  as  to  his 
servants,  from  the  rule  of  respondeat  superior^  is  based  upon  public 
policy,  as  some  courts  hold,  or  upon  an  implied  contract,  as  perhaps 
a  majority  of  them  hold,  there  can  be  no  good  reason  assigned  why 
the  servant  may  not  relieve  himself  in  a  particular  case  from  the 
assumption  of  the  negligence  of  his  fellow-servant,  where  it  would 
not  be  negligent  for  him  to  do  so,  by  the  promise  of  the  master, 
based,  as  in  this  case,  upon  a  new  consideration,  to  protect  him 
from  such  negligence.  No  question  as  to  the  authority  of  the 
Vol.  VIII  —  a9 
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superintendent  to  make  the  promise  in  this  case  can  properly  be 
raised,  for  the  action  is  based,  not  upon  a  contract  of  guaranty,  but 
upon  the  rule  of  respondeat  superior^  with  the  exception  as  to  fellow- 
servants  eliminated  by  the  promise  of  the  superintendent,  made 
by  him  to  induce  the  plaintiff  to  continue  at  his  work. 
Lewis,  J.  —  I  concur  with  the  chief  justice. 


NICKOLSON  V.  NORTHERN  PACIFIC  RAILWAY 

COMPANY. 

Supreme  Courty  Minnesota^  July^  ipoo. 


DUTY  OF  RAILROAD  COMPANY  TO  FENCE  TRACK  —  CHILD  INJURED 
ON  TRACK.  —  I.  In  a  personal  injury  case  brought  by  plaintifif  to  recover 
for  damages  received  by  his  son,  aged  five  years,  while  upon  defendant's 
tracks,  it  is  held  that  the  trial  court  erred  when  refusing  to  charge  the 
jury,  as  requested  by  plaintiff's  counsel,  that  it  was  the  legal  and  absolute 
duty  of  defendant  railway  company  to  fence  its  tracks  at  the  point  where 
the  boy  first  walked  upon  the  tracks  and  at  the  point  —  a  short  distance 
away —  where  he  was  injured,  and  also  when  it  refused  to  charge  that  the 
failure  to  fence  at  these  points  was,  in  law,  evidence  of  negligence  (i). 

a.  The  mere  fact  that  these  points  were  within  the  yard  limits  of  defendant 
company  did  not  relieve  it  of  the  statutory  duty  to  fence  its  tracks. 

3.  Laws  1897,  c.  346,  has  not  affected  that  part  of  Gen.  St.  1894,  §  2695,  con- 
strued in  Rosse  v.  Railway  Co.,  68  Minn.  2t6,  2  Am.  Neg.  Rep.  730,  71  N. 
W.  Rep.  20,  37  L.  R.  A.  591,  whereby  Fitzgerald  v.  Railway  Co.,  29  Minn. 
336,  13  N.  W.  Rep.  168,  was  overruled  on  one  point. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St.  Louis  County. 

Action  by  Ole  Nickolson  against  the  Northern  Pacific  Railway 
Company.  Verdict  for  defendant.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.     Order  reversed, 

John  Jenswold,  Jr.,  for  appellant. 

C.  W.  BuNN  and  J.  L.  Washburn,  for  respondent. 

Collins,  J.  — This  is  a  personal  injury  case  brought  by  the  plain- 
tiff to  recover  for  damages  received  by  his  minor  son,  aged  five 
years,  while  upon  the  defendant's  tracks,  to  which  he  had  gone 
shortly  after  leaving  the  plaintiff's  residence,  about  two  or  three 
blocks  away.     The  place  of  the  accident  was  within  the  city  limits 

I.  For  other  actions  relatinn:  to  Chll-     Rep.,  and  the  current  numbers  of  that 
dren  Injured  on  Railroad  Tracks,  from    series  of  Reports. 
1897  to  date,  see  vols.  1-8,  Am.  Neg. 
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of  Duluth,  and  some  two  or  three  hundred  feet  north  of  the  north 
end  of  the  Interstate  bridge  between  West  Superior,  Wis.,  and 
Duluth,  Minn.,  across  the  Bay  St.  Louis.  Commencing  near  the 
bridge,  and  running  northerly,  are  defendant's  double  tracks;  one 
being  used  for  outgoing  trains,  and  one  for  incoming.  South  of  the 
point  of  the  accident  several  roads  unite,  using  the  same  bridge 
across  the  bay.  The  double  tracks  extend  northerly  Bome  1,500 
feet  to  the  switching  or  freight  yards  of  the  defendant  company. 
It  is  about  two  miles  from  the  scene  of  the  accident  to  the  Duluth 
Union  Depot.  In  the  vicinity  of  the  bridge  and  northerly  there  are 
many  houses,  evidently  of  a  very  poor  character,  occupied  largely 
by  laboring  people.  For  some  distance  north  of  the  bridge,  and  at 
the  point  of  the  accident,  the  tracks  are  on  an  embankment  fifteen 
feet  high  at  the  highest  point.  The  tracks  reach  the  surface  before 
coming  to  the  switch  or  freight  yard.  The  defendant's  yard 
extends,  in  name,  to  the  bridge ;  but  it  is  quite  evident  that  the 
handling  of  freight  cars  for  switching  purposes  is  all  done  several 
hundred  feet  away,  in  and  near  to  the  freight  yard,  and  that  if  any 
switching  is  done  south  thereof,  or  within  several  hundred  feet  of 
the  place  of  the  accident,  it  is  merely  incidental. 

There  are  a  large  number  of  assignments  of  error,  but,  as  we  look 
at  the  case,  we  are  required  to  consider  but  two.  The  defendant's 
tracks  are  not  fenced  north  of  the  bridge.  The  court  was  requested 
by  the  plaintiff's  counsel  to  charge  the  jury  that  it  was  the  legal  and 
absolute  duty  of  the  defendant  to  fence  its  tracks  at  the  point  where 
the  boy  first  walked  upon  the  tracks,  and  at  the  point,  a  short  dis- 
tance away,  where  he  was  injured;  and  the  court  was  also  requested 
to  charge  that  the  defendant's  failure  to  fence  the  tracks  at  these 
points  was,  in  law,  evidence  of  negligence.  The  court  refused  to 
give  either  of  these  requests,  but  left  the  question  of  negligence  for 
the  determination  of  the  jury  upon  all  of  the  facts.  We  think  this 
was  error.  The  evidence  in  respect  to  the  necessity  and  practica- 
bility of  fencing  was  that  given  by  the  defendant's  superintendent, 
who  said  that  the  only  reason  why  the  defendant  did  not  fence  at 
this  particular  place  was  that  the  track  crossed  a  good  many  streets, 
which  would  have  to  be  left  open,  so  that  the  fence  could  only  be 
between  ihem,  and  therefore  that  a  great  number  of  cattle  guards 
would  be  required,  which  would  be  dangerous  for  employees  while 
engaged  in  switching.  The  statutory  duty  of  the  defendant  com- 
pany to  fence  its  tracks  is  imperative,  and  no  part  thereof  is  excluded 
in  terms.  Gen.  St.  1894,  sees.  2692-2695;  Hurt  zr.  Railway  Co.,  39 
Minn.  485,  40  N.  W.  Rep,  613.  This  duty  applies  as  well  within  the 
limits  of  an  incorporated  city  as  without.     Greeley  v.  Railway  Co., 
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33  Minn.  136,  22  N.  W.  Rep.  179.  There  is  an  exception,  by  impH* 
cation,  to  this  statutory  rule,  where  public  necessity  or  convenience 
requires  it,  such  as  station  grounds;  but  the  burden  of  showing  that 
it  is  not  bound  to  fence  its  tracks,  where  unfenced,  rested  upon  the 
company.     Cox  v.  Railway  Co  ,  41  Minn.  loi,  42  N.  W.  Rep.  924. 

This  implied  exception  nas  been  held  as  to  such  places  as  depot 
and  station  grounds  used  for  the  convenience  of  passengers  and  the 
necessary  handling  of  freight.  This  is  as  far  as  this  court  has  gone, 
although  there  may  be  other  and  further  exceptions,  —  such,  for 
instance,  as  a  yard  used  for  switching  purposes,  crossed  at  surface 
by  streets.  Fencing  without  cattle  guards  on  either  side  of  the 
street  crossings  would  be  of  no  value  at  such  places,  and  guards 
would  prove  death  traps  to  switchmen,  who,  in  such  3rards,  have  to 
do  a  large  part  of  their  work  on  the  ground.  But  on  this  record  we 
are  not  required  to  consider  or  decide  what  the  statutory  duty  of 
defendant  company  may  be  in  respect  to  fencing  its  switch  or  freight 
yard  some  1,500  feet  away  from  the  scene  of  the  ac<:ident,  in  which 
yard  it  has  a  large  number  of  tracks  actually  and  constantly  used  for 
switching  or  transfer  purposes.  We  are  now  considering  its  duty 
at  the  point  where  the  boy  went  upon  the  tracks  and  where  he  was 
injured,  —  places  where  for  at  least  three  or  four  hundred  feet  there 
were  no  surface  crossings  of  streets,  the  tracks  being  on  an  embank- 
ment, which  rendered  such  crossings  impracticable.  In  fact  the 
crossing  at  Oak  street,  the  place  where  the  boy  went  upon  the 
tracks,  was  under  the  latter.  No  reason  whatever  existed  for  omit- 
ting to  fence  at  this  place,  and,  so  far  as  we  can  discover,  for  sev- 
eral hundred  feet  northerly.  The  place  was  not  within  any  exception 
which  can  be  read  into  the  statute,  and  it  was  error  to  refuse  the 
requests  to  charge  we  have  referred  to. 

Sections  2692-2694  were  originally  sections  1-3,  Laws  1876,  c. 
24.  Another  section  of  the  chapter  just  mentioned  (sec.  4)  was 
amended  (Laws  1877,  c.  73)  so  that  all  companies  failing  or  neg- 
lecting to  fence  were  made  liable  for  all  damages  sustained  by  any 
person  in  consequence  of  such  failure  or  neglect.  By  another  act 
(Laws  1877,  c.  107)  it  was  provided  that  a  legal  fence  could  be 
made  of  four  smooth  wires,  the  lower  one  to  be  not  less  than  sixteen 
nor  more  than  twenty  inches  from  the  ground.  It  was  then  held 
(Fitzgerald  v.  Railway  Co.,  29  Minn.  336,  13  N.  W.  Rep.  168)  that 
the  statute  imposed  no  liability  in  case  children  were  injured  because 
of  failure  or  neglect  to  fence.  But  later,  in  Rosse  v.  Railway  Co., 
68  Minn,  216,  2  Am.  Neg.  Rep.  730,  71  N.  W.  Rep.  20,  37  L.  R.  A. 
591,  the  Fitzgerald  case  was  overruled,  and  it  was  held  that  the 
broad  language  of  the  amendment  of  1877  to  the  statute  imposing 
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liability  in  all  cases  was  sufficient  to  render  a  company  liable  for  all 
damages  in  case  of  a  failure  or  neglect  to  fence.  Pending  that  case, 
and  shortly  before  its  decision,  there  was  passed  by  the  legislature, 
c.  346,  Gen.  Laws  1897;  and  it  is  contended  that  by  reason  of  this 
amendment  the  law  should  now  be  construed  precisely  as  if  the 
amendment  of  1877  had  not  been  made,  that  the  only  object  and 
efiect  of  the  statute  is  to  provide  damages  in  case  of  injury  to 
domestic  animals,  and  that  since  the  1897  amendment  no  recovery 
can  be  had  for  injuries  to  children  in  cases  based  upon  failure  or 
neglect  to  fence.  We  cannot  so  construe  the  law.  It  was  never 
intended  by  the  legislature  to  wipe  out  the  amendment  of  1877. 
Had  such  been  the  object  of  the  amendatory  statute,  which  is  very 
much  involved,  at  best,  the  purpose  would  have  been  clearly  indi- 
cated, not  left  in  doubt.  As  before  stated,  it  was  the  duty  of  the 
company  to  fence  its  tracks  at  this  particular  point.  The  court  should 
have  charged  the  jury  that  this  absolute  legal  duty  was  upon  the 
defendant,  and  that  its  failure  to  fence  was  evidence  of  negligence. 

Order  reversed,  and  a  new  trial  granted. 

Lewis,  J.,  having  been  of  counsel,  did  not  sit. 


HOOPER  V.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

Supreme  Courts  Minnesota^  J^fy^  ipoo. 


BRAKEMAN  KILLED  WHILE  COUPLING  CARS  — FELLOW-SERVANT. 
—  I.  The  movement  of  an  engine  and  train,  without  giving  the  customary 
signals  of  warning,  such  as  ringing  the  beU  or  blowing  the  whistle,  con- 
stitutes negligence  sufficient  to  establish  a  liability  against  a  railroad  com- 
pany, when  such  omitted  signals  were  the  cause  of  injury. 

2.  It  is  not  negligence  for  a  servant  working  in  a  hazardous  place  to  rely  or  act 

upon  the  supposition  that  his  fellow-servants,  who  should  give  customary 
warnings  of  danger,  will  do  so,  and  not  neglect  or  omit  their  duties  in  that 
respect. 

3.  IfeU,  upon  the  evidence  in  this  case,  that  the  failure  of  an  engineer  to  give 

the  proper  and  customary  signals  of  danger  made  an  issue  for  the  jury,  and 
that  their  veidict  in  behalf  of  plaintiff  is  supported  by  the  evidence  (i). 
(Syllabus  by  the  Court.) 

I.  For    other    actions    relating    to    current  numbers  of  that  series    of  Re- 
Brakemen  Injured,  from  1897  to  date,     ports, 
see  vols.  1-8,  Am.  Nbg.  Rep.,  and  the 


/ 
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Appeal  from  District  Court,  McLeod  County. 

Action  by  Julia  Hooper,  administratrix  of  William  H.  Hooper, 
against  the  Great  Northern  Railway  Company,  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial,  defendant  appeals.  Order 
affirmed, 

H.  J.  Peck  and  W.  E.  Dodge,  for  appellant. 

F.  D.  Larrabee,  for  respondent. 

Lovely,  J.  —  This  action  is  brought  by  plaintiff,  as  administra- 
trix, to  recover  for  the  alleged  negligence  of  defendant  in  causing 
the  death  of  her  husband.  The  plaintiff's  intestate,  William  £. 
Hooper,  was  an  employee  of  defendant,  serving  as  brakeman  on  one 
of  its  freight  trains  running  through  Eagle  Bend,  a  small  station  od 
its  line  of  road,  where  the  accident  which  caused  his  death  occurred, 
October  24,  1898.  Plaintiff  had  a  verdict.  Defendant,  after  a 
motion  for  a  new  trial,  which  was  denied,  attacks  the  sufficiency  of 
the  evidence  to  sustain  the  finding  of  the  jury  upon  two  grounds: 
I.  That  there  is  no  evidence  of  defendant*s  negligence;  2,  that 
the  evidence  establishes  the  contributory  negligence  of  plaintiff's 
intestate. 

In  disposing  of  this  appeal,  the  well-established  rule  must  be 
adopted  that  we  are  to  accept  the  most  favorable  inferences  in  sup- 
port of  the  verdict  which  the  whole  evidence  will  authorize,  and  it 
is  now  the  acknowledged  doctrine  of  this  court  that  the  plaintiff's 
intestate  is  entitled,  in  the  consideration  of  his  conduct  at  the  time 
of  the  accident,  to  every  fair  and  reasonable  justification  in  its  favor 
that  is  possible  under  the  circumstances.  Hendrickson  v.  Railway 
Co.,  49  Minn.  245,  51  N.  W.  Rep.  1044,  16  L.  R.  A.  261;  Struck  v. 
Railway  Co.,  58  Minn.  298,  59  N.  W.  Rep.  1022.  Defendant's 
freight  train,  on  which  Hooper  was  engaged  as  brakeman,  arrived  at 
Eagle  Bend  about  six  o'clock  in  the  evening.  It  consisted  of  an 
engine  and  twenty-six  cars.  There  was  an  engineer  and  a  fireman 
on  the  engine;  also  a  full  complement  of  trainmen.  Hooper  was 
the  middle  brakeman,  and  as  such  it  was  his  duty  to  couple  and 
uncouple  cars  to  be  set  out  at  way  stations.  At  Eagle  Bend  there 
was  a  main  and  side  track,  ascending  to  the  north  on  a  heavy  grade, 
between  forty-five  and  fifty  feet  to  the  mile.  The  train  stopped  as 
usual  at  the  station,  where  it  became  necessary  to  detach  the 
eighteenth  car  in  order  to  place  it  upon  the  side  track.  This  was 
to  be  accomplished  by  making  a  cut  between  the  eighteenth  and 
nineteenth  cars,  then  pulling  the  forward  portion  of  the  train  over  a 
switch,  and  backing  it  down  upon  the  side  track,  where  the  car  was 
to  be  left.  It  was  the  particular  duty  of  Hooper  in  this  case  to 
make  the  cut-off.     When  the  train  had  stopped  in  order  to  uncouple 
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the  car  to  be  set  out,  he,  at  the  proper  time,  went  between  the  cars 
to  be  uncoupled,  intending,  without  doubt,  to  pull  the  pin,  as  was 
proper,  from  the  nineteenth  car,  which  was  loaded  with  machinery, 
but  for  some  cause  he  pulled  the  pin  from  the  car  ahead,  which  was 
the  one  to  be  set  out.  After  doing  this,  he  stepped  from  between 
the  cars,  and  signaled  to  the  engineer  to  go  ahead.  This  signal  was 
received  and  acted  upon  by  the  engineer,  who  succeeded  in  pulling 
the  forward  portion  of  the  train  so  far  ahead  that  there  was  a  space 
between  the  eighteenth  and  nineteenth  cars  of  not  more  than  fifteen 
feet,  when  the  train  became  stalled,  and  could  not  be  moved,  the 
slack  having  been  taken  up  in  the  forward  section  of  the  train. 
The  engineer,  for  the  purpose  of  obtaining  momentum,  and  thereby 
to  get  a  fresh  start,  moved  the  forward  section  slowly  back,  using 
steam,  until  the  bumper  on  the  eighteenth  car  struck  Hooper,  who 
was  at  the  time  in  front  of  the  corresponding  bumper  on  the 
machinery  car,  whereby  he  received  such  injuries  that  he  died 
immediately  thereafter.  When  the  signal  had  been  given  by  Hooper 
in  obedience  to  which  the  engineer  pulled  the  train  ahead,  he  had 
stepped  back  upon  the  track,  and  attempted  to  remove  the  coupling 
pin  from  the  forward  end  of  the  machinery  car,  where  it  had  become 
fastened,  and  held  fixed  in  the  coupler,  and  was  not  for  that  reason 
easily  removed.  There  is  no  doubt  from  the  evidence  but  what  the 
forward  section  of  the  train  actually  stopped  when  it  first  moved 
ahead  (though  probably  only  for  a  moment)  before  it  was  started 
back  by  the  engineer,  and  it  was  during  the  short  space  of  time 
between  the  signal  given  by  Hooper  and  the  return  of  the  forward 
part  of  the  train  that  Hooper,  who  in  the  meantime  was  at  work  in 
his  endeavor  to  remove  the  pin  from  the  coupler,  received  the 
injuries  from  which  he  died.  When  the  forward  portion  of  the  train 
struck  Hooper,  he  was,  without  doubt,  standing  between  the  bumper 
facing  the  machinery  car,  and  at  work  on  the  pin.  Whether  he  was 
there  longer  than  the  instant  when  he  was  struck  does  not  appear 
from  any  evidence  in  the  case,  and,  under  the  presumptions  due 
him,  it  may  be  accepted  as  a  fact  that  it  was  only  during  such 
instant  preceding  the  accident,  providing  such  inference  is  neces- 
sary to  support  the  verdict. 

The  substantive  ground  on  which  recovery  is  demanded  is  that  no 
warning  of  any  kind  was  given  of  the  backward  movement  of  the 
front  section  of  the  train,  and  it  is  claimed  that  Hooper  had  a  right 
to  rely  upon  the  giving  of  such  warning,  and  that  for  the  failure  of 
the  defendant's  engineer  in  this  respect  the  plaintiff  is  entitled  to 
damages  for  the  death  of  her  husband.  There  was  testimony 
reasonably  tending  to  show  that,  under  circumstances  similar  to 
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those  occurring  at  the  time  when  Hooper  was  killed,  it  was  custom- 
ary and  usual  for  railroad  engineers  to  give  warnings,  either  by  bell 
or  whistle.  One  witness,  properly  qualified  to  testify,  stated  that 
all  movements  of  an  engine  and  train  in  a  yard  are  customarily 
accompanied  by  the  ringing  of  a  bell;  while  the  engineer  of  the 
train  admitted  that  where  a  train  was  stalled,  and  it  became  neces- 
sary to  move  It  slowly  backward  to  control  the  slack,  the  whistle 
should  be  sounded,  but  that  he  did  not  consider  it  necessary  to  give 
that  warning  in  this  case.  The  customary  signals  being  shown,  it 
would  without  doubt  be  a  question  for  the  jury  to  determine 
whether  a  due  regard  for  the  safety  of  other  servants  working  about 
the  train  required  the  strict  observance  of  this  duty,  or  permitted  it 
to  be  dispensed  with  by  a  servant  on  whom  the  duty  was  imposed  in 
the  particular  instance  under  consideration.  The  testimony  to 
establish  a  custom  in  the  respect  stated  was  adequate  for  that  pur- 
pose, and  there  was  evidence  to  justify  the  jury  in  finding  that  no 
warning,  either  by  bell  or  whistle,  was  given  before  the  train  backed 
down  upon  the  plaintiff's  husband,  and  crushed  him  between  the 
bumpers. 

It  is  sound  reason,  founded  upon  common  experience,  as  well  as  a 
sensible  rule  of  law,  that  an  employee  who  is  required  by  his  master 
to  work  in  a  place  of  danger,  when  he  cannot,  in  view  of  his  con- 
stant attention  to  his  own  duties,  observe  the  conduct  of  other  serv- 
ants, need  not  anticipate  or  act  upon  the  supposition  that  the  latter 
will  negligently  disobey  the  rules  and  obligations  of  the  service 
upon  which  the  safety  of  others  depends.  Whether  it  be  inferred 
that  Hooper  knew  the  train  had  stopped  when  it  first  went  forward, 
or  supposed  it  to  be  still  moving  ahead  when  he  was  caught  and 
crushed,  is  not  certain.  Either  view  is  consistent  with  the  verdict;, 
for  upon  the  evidence  before  them  the  jury  might  have  found  that 
Hooper  had  a  right  to  rely  upon  the  engineer  to  give  proper  and 
customary  signals  for  his  protection  and  safety,  and  the  verdict  in 
favor  of  the  administratrix  has  determined  that  question  in  her 
favor. 

The  issue  whether  plaintiff's  intestate  was  at  fault,  and  that  his 
own  negligence  contributed  to  his  death,  was  also  a  question  for  the 
jury.  It  is  true  that  at  the  time  Hooper  was  struck  he  must  have 
been  standing  in  front  of  the  bumper.  Counsel  for  defendant  urge 
that  if  he  had  stepped  to  one  side  he  would  have  been  in  a  place  of 
safety.  While  it  is  probable  that  he  would  not  have  been  injured 
in  that  case,  yet  the  evidence  that  justifies  a  finding  of  negligence 
against  defendant  also  reasonably  tends  to  relieve  the  plaintiff's 
intestate  from  the  negligence  imputed  to  him  in  that  respect;  for* 
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even  if  he  knew  that  the  train  had  stopped  but  a  short  distance 
ahead  of  him,  or  had  he  supposed  that  it  was  still  moving  forward, 
and  relied,  as  he  might,  upon  the  custom  to  ring  the  bell  upon  any 
movement  of  the  engine,  or  to  sound  the  whistle  in  case  it  was 
necessary  to  back  the  train,  to  control  the  brakes,  in  the  haste 
required  to  remove  the  pin  from  the  coupler  where  it  was  fastened 
he  might,  under  the  finding  of  the  jury,  have  reasonably  supposed 
that  dangerous  movements  of  the  train  would  not  have  been  made 
without  the  usual  signal  that  would  give  him  warning  of  impending 
danger,  and  it  is  not  to  be  presumed  that  Hooper  stood  in  front  of 
the  bumper  any  length  of  time.  It  is  reasonably  inferable  that  he 
was  working  the  pin  out  of  the  hole  by  pushing  and  pulling  it  from 
different  positions,  and  that  the  train  gradually  and  silently  backed 
up,  and  caught  him  at  an  instant  when  he  happened  to  be  directly 
in  front  of  it.  We  have  no  doubt  that  upon  this  element  of  the  case 
the  jury  were  justified  by  the  evidence  in  their  conclusion  that 
Hooper  was  in  the  exercise  of  ordinary  care  at  the  time  of  his 
death,  and  upon  this  issue  the  action  of  the  jury  concludes  further 
discussion. 

The  order  appealed  from  is  affirmed. 

McGRATH  V.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

Supreme  Courty  Minnesota^  f^fy^  igoo. 


ENGINEER  KILLED  IN  RAILROAD  WRECK  —  NEGLIGENCE  OF 
ANOTHER  ENGINEER.  —  i.  Defendant  company  was  running  a  passen- 
ger  train  pulled  by  two  engines,  *- a  "  double-header. *'  The  head  engine 
was  equipped  with  air  brakes  connected  with  the  train.  No  air  brakes 
were  upon  the  second  engine.  Plaintiff's  intestate,  as  engineer,  was  in 
charge  of  the  head  engine,  and  had  control  of  the  train.  The  second 
engineer  was  communicated  with  by  means  of  whistle  signals.  Held^  in 
an  accident  resulting  in  the  death  of  the  head  engineer,  that  the  evidence 
supports  the  verdict  for  plaintiff,  which  was  based  upon  the  charge  that  the 
second  engineer  did  not  obey  a  signal  to  shut  off  steam  (i). 

9.  Certain  assignments  of  error  examined  and  disposed  of. 
(Syllabus  by  the  Court) 

I.  For  other  actions  relating  to  Rail-  For  actions  relating  to  Passengers 

road  Employees  Injured  in  Derailment  Injured  in  Derailment  of  Trains  and 

of  Trains  and  Railroad  Wrecks,  from  Railroad  Wrecks,  see  vols.  9  and  10, 

1897  to  date,  see  vols.  i-S,  Am.  Nfg.  Am.  Neg.  Cas..  where  the  same  are 

Rep.,  and  the  current  numbers  of  that  chronologically     grouped     from    the 

scries  of  Reports.  earliest  date  to  1897,  and  arranged  in 
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Appeal  from  District  Court,  Clay  County. 

Action  by  Dennis  F.  McGrath,  administrator  of  Henry  Gowen- 
lock,  against  the  Great  Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial,  defendant  appeals. 
Order  affirmed. 

C.  Wellington,  for  appellant. 
.  M.  R.  Tyler  and  Chas.  S.  Marden,  for  respondent. 

Lewis,  J.  — On  the  6th  day  of  March,  1897,  defendant  company 
sent  out  from  Barnesville  a  passenger  train  bound  for  Grand  Forks. 
It  was  a  **  double-header;  "  the  head  engine  (No.  600)  being  in 
charge  of  Engineer  Henry  Gowenlock,  and  the  second  one  (No. 
143)  in  charge  of  Engineer  Lewis  Mason.  The  head  engine  was  of 
large  capacity,  fully  equipped  with  air  brakes.  No.  143  was  smaller, 
and  had  no  air  equipment,  and  no  brake,  except  the  usual  hand 
brake  on  the  tender.  Air  was  piped  from  the  head  engine  by  means 
of  a  rubber  tube,  through  the  second  engine,  to  the  train  behind. 
This  placed  the  train  under  the  control  of  Gowenlock,  so  far  as  the 
air  brakes  were  concerned.  The  means  of  communication  between 
the  two  engineers  was  by  whistle.  A  short,  sharp  whistle  by  No. 
600  was  the  signal  for  No.  143  to  shut  off  steam.  When  this  train 
was  approaching  Mallofy  station,  between  Crookston  and  Grand 
Forks,  the  front  trucks  of  No.  600  left  the  rails  at  a  point  about 
300  feet  east  of  the  switch.  The  engine  kept  to  the  rails  in  this 
condition  until  it  reached  the  switch,  when  it  left  the  main  track 
and  followed  the  switch  or  southerly  track.  The  second  engine  and 
the  train  kept  on  the  main  track.  At  a  point  about  120  feet  west 
from  the  frog,  No.  600  left  the  track,  and  fell  upon  her  side,  on  the 
south  side  of  the  track.  No.  143  passed  on  west  about  forty  feet, 
and  was  then  derailed  to  the  north  of  the  main  track.  The  head 
coach  piled  in  between  the  engines,  and  there  seems  to  have  been  a 
general  wreck,  —  at  least,  of  the  front  end  of  the  train.  Gowenlock 
and  his  fireman  were  killed,  and  this  action  was  brought  to  recover 
damages  for  the  death  of  the  engineer,  Gowenlock.  The  specific 
charge  against  defendant  is  that,  as  soon  as  the  deceased  discovered 
that  something  was  wrong  with  his  engine,  he  turned  on  the  air 
brake,  shut  off  steam  from  his  engine,  and  signaled  Mason  to  shut 
off  steam,  but  that  Mason  paid  no  attention  to  the  signal,  but  kept 
his  engine  going,  with  the  result  that,  when  No.  600  struck  the 
switch  and  partly  separated  from  the  train,  No.  143  pushed  her  along 
and  off  the  track,  causing  the  engineer's  death.     Plaintiff  had  a 

alphabetical  order  of  States.      Subse-    and  the  current  numbers  of  that  series 
quent  actions  on  the  same   topics  to    of  Reports, 
date  appear  in  vols.  1-8,  Am.  Neg.  Rep., 
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verdict  tor  $5,000,  and  defendant  appeals  from  an  order  denying  a 
motion  for  a  new  trial. 

The  case  was  in  this  court  upon  a  former  appeal  (78  N.  W.  Rep. 
972),  and  was  reversed  for  error  occurring  at  the  trial;  and,  while 
the  facts  now  before  us  are  substantially  the  same  as  were  presented 
at  that  time,  we  will  examine  the  evidence  with  reference  to  its 
sufficiency,  without  regard  to  the  intimation  of  the  court  upon  the 
former  appeal  that  the  verdict  at  that  trial  was  supported  by  the 
evidence.  A  proper  analysis  of  the  evidence  may  be  made  under 
the  following  heads:  i.  Were  the  front  trucks  of  No.  600  off  the 
rails?  2.  Did  Gowenlock  discover  it  and  give  the  signal?  3.  Did 
Mason  hear  the  signal,  or,  if  he  did  not,  should  he  have  heard  it? 
4.  Was  the  failure  by  him  to  shut  off  steam  and  reverse  his  engine 
the  proximate  cause  of  the  accident? 

1.  The  train  was  approaching  the  station  at  twenty  or  twenty-five 
miles  an  hour,  and  ran  through  a  snowdrift  about  two  feet  thick, 
325  feet  east  of  the  switch.  At  that  time  the  front  trucks  of  No. 
600  left  the  rails  and  traveled  close  to  them  on  the  south  sides  of 
the  rails.  This  is  shown  by  an  examination  of  the  marks  upon  the 
rails,  spike  heads,  and  ties  immediately  afterwards;  and  one  witness 
(Geddes),  who  stood  about  200  feet  west  of  the  switch,  says  he 
heard  the  thumping  of  the  engine.  The  front  trucks  must  have 
been  off,  because  they  followed  the  rails  of  the  side  track,  which 
came  in  at  the  switch  from  the  south  side,  and  which  were  then  open. 

2.  That  Gowenlock  discovered  that  something  was  wrong  with 
his  engine  appears  from  the  fact  that  about  the  time  he  passed  the 
drift,  between  200  and  300  feet  east  of  the  switch,  he  gave  the 
sharp-whistle  signal  for  Mason  to  shut  off  steam.  The  sounding 
of  this  whistle  is  positively  sworn  to  by  three  different  witnesses, 
—  McCabe,  who  was  in  the  fourth  coach  of  the  train ;  Geddes, 
who  stood  about  200  feet  west  of  the  switch;  and  Davidson,  who 
was  up  by  the  station,  about  1,200  feet  west  of  the  switch. 
Although  the  position  of  the  train  at  that  time  is  not  definitely 
located,  the  signal  was  heard  shortly  after  the  station  whistle,  and 
while  the  train  was  at  least  200  feet  east  of  the  switch.  The  posi- 
tive testimony  of  these  witnesses  was  sufficient  to  justify  the  find- 
ing that  the  signal  was  given  immediately  after  striking  the  snow, 
although  there  was  considerable  testimony  of  a  negative  character 
to  the  contrary. 

3.  Mason  testified  that  he  did  not  hear  the  signal ;  that  he  felt 
no  shock  until  his  engine  was  derailed,  but  heard  the  station  whistle 
just  within  the  mile  limit,  and  then  opened  his  window  on  the 
right-hand  side  and  looked  out,  saw  a  man  standing  there,  but  did 


i 


460  AMERICAN  Negligence  Reports. 

not  see  him  make  a  gesture.  His  cab  was  fixed  up  with  canvas  and 
curtains  to  prevent  snow  from  entering.  If  Mason  heard  the  sta- 
tion whistle,  why  did  he  not  hear  the  second  one?  If  his  window 
was  open,  his  opportunity  to  hear  it  was  better  than  before.  If 
McCabe,  on  the  train,  felt  a  jar  east  of  the  switch,  why  did  Mason 
not  feel  it?  From  the  evidence  bearing  on  this  point,  the  jury  were 
justified  in  finding  that  Mason  heard  the  signal  and  did  not  act 
upon  it.  But  in  this  connection  must  be  noticed  appellant's  eighth 
assignment  of  error.  The  court  charged  the  jury  as  follows: 
**  But  if  it  was  given,  and  Mason  actually  heard  it,  or  if  he  did  not 
hear  it,  but  could  have  heard  it  by  the  exercise  of  that  care  and 
caution  which  an  ordinary  skilful  engineer  ought  to  have  exercised 
under  like  circumstances,  then  it  would  be  his  duty  to  answer  it 
and  shut  off  steam,  and  in  that  case  he  would  be  deemed  guilty  of 
negligence  in  failing  to  shut  off  steam.  And  if  the  jury  believe 
that  such  negligence  was  the  natural  and  proximate  cause  of  the 
injury,  and  that  the  deceased  was  not  guilty  of  contributory  negli- 
gence, then  the  plaintiff  would  be  entitled  to  recover.**  Mason 
was  occupying  a  very  responsible  position.  He  knew  that  the 
object  of  putting  two  engines  on  that  train  was  to  clear  the  track 
where  snow  had  drifted.  He  knew  that  his  only  means  of  com- 
munication with  the  head  engineer  was  by  means  of  a  whistle.  He 
knew  that  his  engine  was  not  provided  with  air  brakes  and  had  no 
means  of  stopping  independently,  and  that  he  was  under  the  con- 
trol of  Gowenlock.  Mason  says  he  opened  the  window  to  look  out 
and  see  where  they  were,  and  that  snow  was  flying.  As  the  snow 
bank  was  325  feet  east  of  the  switch,  he  must  have  continued  to 
look  out  for  a  distance  of  over  200  feet;  for  Nesbit,  who  stood 
opposite  the  switch,  saw  him  still  looking  out  as  he  passed,  and 
motioned  to  draw  his  attention  to  the  head  engine.  Was  Mason's 
attention  so  diverted  by  what  he  saw  outside  and  by  the  flying  snow 
that  for  a  moment  he  was  oblivious  to  the  signal  whistle?  Under 
the  conditions,  he  was  charged  with  grave  responsibility,  and  the 
question  submitted  to  the  jury  was,  could  he  have  heard  the  signal 
by  the  exercise  of  that  care  and  caution  which  an  ordinary,  skilful 
engineer  should  exercise  under  such  circumstances?  The  instruc- 
tion presented  the  proper  test,  and  contained  no  error. 

4.  We  come  now  to  the  critical  question  in  the  case :  Was  the 
failure  of  Mason  to  shut  off  the  steam  from  and  reverse  the  engine, 
after  hearing  the  signal,  the  proximate  cause  of  the  injury  and 
death  of  plaintiff's  intestate?  Is  there  anything  to  show  that  the 
accident  resulted  from  the  head  engineer's  own  carelessness,  or  in 
a  failure  to  act  promptly?    The  witness  Geddes  testified  that  he 
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saw  no  steam  from  the  head  engine,  and  that  she  did  not  seem  to 
be  working,  but  that  No.  143  was  working  steam  as  they  approached 
the  switch.     Nesbit  stated  that  No.    143  was  puffing  smoke  and 
making  a  noise,  and  that  he  saw  no  steam  coming  from  No.  600,  as 
they   passed    him  at   the   switch.     When  No.    600  was  examined, 
immediately  after  the  wreck,  the  brake  lever  was  found  in  the  posi- 
tion which  indicated  that  it  had  been  pulled  to  apply  the  air  brakes. 
The  brakes  were  also  found  to  be  set  on  the  engine.     The  evidence 
in  reference  to  the  four  facts  mentioned  (that  is,  the  giving  of  the 
signal,  the  shutting  off  steam,  the  position  of  the  brake  lever,  and  the 
position  of  the  brakes),  was  sufficient  to  justify  the  jury  in  finding 
that  Gowenlock  shut  off  the  steam  and  set  the  air  brakes  as  soon 
as  he  reasonably  could  after  discovering  that  all  was  not  right  with 
his  engine.     And  thus  is  eliminated  the  question  of  the  negligence 
of  deceased.     There  is  a  discrepancy  as  to  the  speed  of  the  train 
from  the  point  where  the  trucks  left  the  rails  until  it  reached  the 
switch.     The  highest  point  marked  by  any  witness  was  twenty-five 
miles  per  hour,  and  the  lowest  ten  miles.     One  claimed  that  the 
train  slowed  up  considerably  while  passing  through  the  snowdrift, 
and  then  increased  in  speed  as  it  emerged.     Others  claim  that  the 
speed  was  about  the  same  until  it  passed  the  switch.     It  is  .fairly 
inferable  that  the  speed  was  not  less  than  fifteen  nor  more  than 
twenty  miles  per  hour  while  the  train  was  covering  the  325   feet 
immediately  east  of  the  switch.     No.  600  was  a  '*  Mogul,"  and  was 
capable  of  180  pounds  pressure  to  the  square  inch,  while  No.  143 
had  a  capacity  of  140  pounds.     The  train  consisted  of  seven  pas- 
senger cars,  which,  with  the  engines,  made  a  total  of  over  500  feet 
in  length.     It  is  seventy-five  feet  from  the  switch  to  the  frog,  and 
the  side  track  which  connects  at  the  switch  gradually  diverges  to 
the  south  for  a  distance  of  about  250  feet,  and  then  runs  parallel  to 
the  main  track;    the  space  between  them   being  about  ten  feet. 
The  head  engine  was  found  turned  end  to  end  on  the  south  side  of 
the  side  track  at  a  point  about  200  feet  west  of  the  switch.     No. 
143  passed  on  about  forty  feet  further,  and  stopped,  on  the  north 
side  of  the  main  track,  retaining  an  upright  position,  completely 
off  from  and  close  to  the  north  rail.     The  front  coach  stopped  on 
the  main  track,  partly  derailed,  the  front  end  close  to  the  rear  end 
of  No.  143,  and  the  rear  half  of  the  car  being  just  north  of  and  by 
the  side  of  No.  600.     The  total  distance  traveled  by  No.  600  after 
her  front  trucks  went  off  was  about  525   feet.     There  was  some 
attempt  to  show  by  experts  within  what  distance  such  a  train,  going 
fifteen  to  twenty  miles  per  hour,  could  have  been  stopped  by  apply- 
ing the  air.     One  witness  called  by  plaintiff  stated  200,  and  another 
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225,  feet.  Other  witnesses  called  by  defendant  stated  from  300  to 
450  fe.et.  Geddes,  whose  position  was  nearly  opposite  the  place 
where  the  engines  went  off,  stated  that  No.  143  seemed  to  be  push- 
ing No,  600.  The  location  of  the  large  engine  indicated  that  she 
was  thrown  off  and  turned  around  by  means  of  a  force  from  the 
rear.  The  question  is,  what  was  that  force?  Was  it  the  momentum 
of  the  train,  without  regard  to  the  energy  of  No.  143,  or  was  it  the 
strength  put  forth  by  No.  143,  regardless  of  the  train's  momentum? 
When  was  the  air  applied  by  Gowenlock?  If  at  the  time  of  giving 
the  signal,  then  would  the  brakes  stop  the  train  before  reaching  the 
point  where  the  engine  left  the  track,  and,  if  they  would,  could  the 
energy  put  forth  by  No.  143  overcome  the  resistance  of  the  brakes 
and  pull  the  train  along,  and  at  the  same  time  push  the  engine 
ahead?  All  of  these  possible  contingencies  and  inferences  arise, 
and  appellant  argues  with  much  force  that  it  is  not  possible  to  draw 
the  conclusion  that  the  failure  to  shut  off  the  steam  from  No.  143 
by  Mason  was  the  proximate  cause  of  the  overthrow  of  No.  600, 
But  there  were  many  things  open  to  the  consideration  of  the  jury. 
It  may  reasonably  be  supposed  that  Gowenlock  gave  the  signal  to 
Mason  when  at  a  distance  not  less  than  250  to  300  feet  east  from 
the  switch,  and  that  Mason,  if  he  had  been  attentive,  would  have 
at  once  shut  off  steam  and  reversed  his  engine.  It  would  require 
a  certain  amount  of  time  for  Mason  to  act,  but  it  is  not  unreason- 
able to  assume  that  he  might  have  acted  while  the  train  was  passing 
over  100  or  150  feet,  so  that  his  engine  could  have  been  made  dead 
weight,  if  not  a  positive  force  in  resistance  by  reversing,  at  a  point 
at  least  100  feet  east  of  the  switch.  The  side  track  diverged  from 
the  switch  very  gradually,  and  the  further  the  two  engines  pro- 
ceeded, the  further  apart  they  became.  If  they  were  fastened 
together,  the  one  following  the  side  track  and  the  other  the  main, 
there  would  come  a  time  when  they  must  separate  on  account  of 
the  increasing  space  between  the  tracks.  While  running  over  the 
first  100  or  150  feet  west  from  the  switch  they  would  not  be  far 
apart,  and  the  tendency  for  No.  143  to  push  No.  600  ahead  without 
upsetting  her  would  s^em  to  be  less  than  for  the  next  100  feet. 
The  tendency  to  push  her  over  to  one  side  rather  than  ahead  would 
increase  rapidly  in  proportion  to  the  distance.  There  is  no  way  tp 
tell  at  what  particular  place  they  became  separated,  or  what  held 
them  together  so  long.  But  it  is  a  fair  conclusion  to  draw  that,  if 
the  force  exerted  by  No.  143  had  been  removed  when  it  might  have 
been,  the  engines  would  not  have  come  to  that  particular  relation 
with  each  other  which  resulted  in  the  force  which  overturned  No. 
600.     From  all  the  circumstances  and  conditions  surrounding  and 
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ccnnected  with  the  incident,  the  jury  were  fairly  warranted  in 
coming  to  its  conclusion  without  entering  the  realm  of  speculation 
and  conjecture. 

As  to  the  other  assignments  of  error,  two  only  require  notice. 
McCabe,  a  witness  for  plaintiff,  was  asked  this  question:  "  Do 
you  know  whether  or  not  the  whistle  was  about  the  time  the  train 
started  off?  "  to  which  he  answered:  "  I  should  judge  it  was  about 
the  time.  Q.  By  Mr.  Wellington:  That  is  a  matter  of  judgment? 
A.  Yes,  sir."  Defendant  moved  to  strike  out  the  answer  as  irrele- 
vant, incompetent,  and  immaterial.  The  answer  to  the  question 
was  not  responsive,  but  the  objection  was  not  directed  to  that 
point.  But  merely  admitting,  in  answer  to  defendant's  counsel, 
that  his  statement  was  based  on  his  judgment,  would  not  make  the 
answer  subject  to  the  objection  made.  The  judgment  of  the  wit- 
ness was  necessarily  based  upon  his  recollection.  His  answer  was 
equivalent  to  saying,  "To  the  best  of  my  recollection."  The 
inference  that  the  witness  was  merely  guessing  is  not  warranted. 
Again,  counsel  for  plaintiff  asked  the  following  question  of  an 
expert  witness:  "Assuming  that  all  the  testimony  is  true  that  you 
have  heard  in  this  case,  what  could  the  second  engineer  have  done 
to  have  aided  in  stopping  the  train?  "  It  was  answered  by  the 
statement  that  he  could  have  shut  off  steam  and  reversed  the 
engine.  Objection  was  made  upon  the  ground  that  there  were  no 
facts  given  upon  which  to  predicate  an  opinion.  It  is  argued  that 
it  did  not  appear  that  the  witness  had  heard  all  the  evidence.  The 
question  assumes  that  the  witness  had  heard  the  testimony,  and  the 
opinion  called  for  was  based  upon  such  evidence  as  was  in  the  case. 
The  sufficiency  of  that  evidence  goes  to  the  weight  of  the  opinion 
based  upon  it,  rather  than  to  its  competency. 

Order  affirmed. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  V.  FOX. 

Supreme  Court,  Nebraska,  September,  igoo. 


BRAKEMAN  KILLED  WHILE  COUPLING  CARS- DEFECTIVE  APPLI- 
ANCE  —  PRACTICE  —  APPEAL  —  PRESUMPTION  —  REVIEW  — 
INSTRUCTIONS  — CONTRIBUTORY  NEGLIGENCE—  DEGREE  OF 
CARE  —  EXPERT  —  EVIDENCE  —  CROSS-EXAMINATION  —  DAM- 
AGES—INTEREST.  —  i.  After  trial,  on  appeal  to  this  court,  it  was 
decided  that  oo  a  certain  point  in  the  case  the  evidence  was  insufficient  to 
prove  a  cause  of  action.  The  case  was  reversed,  and  a  second  trial  had, 
the  trial  court  submitting  to  the  jury  the  question  thus  decided  in  the 
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former  appeal.  Held^  in  the  absence  of  a  record  to  the  contrary,  that  it  is 
presumed  the  trial  court,  having  the  evidence  in  both  trials  before  it.  found 
a  material  difference  existing,  from  which  it  was  determined  that  the 
decision  in  the  case  on  appeal  did  not  apply  to  the  evidence  as  submitted 
in  the  second  trial. 

a.  It  is  a  settled  rule  in  this  court  that  a  legal  principle  involved  in  the  trial  of 
a  case,  when  once  determined,  becomes  thereafter  the  law  of  the  case,  bind- 
ing not  only  upon  the  trial  court,  but  this  court  as  well,  and  will  not 
ordinarily  be  re-examined  in  a  subsequent  review  of  ihe  proceedings  of  an 
inferior  court  had  in  the  further  trial  of  the  action.  This  rule,  however,  is 
not  applicable  to  decisions  rendered  on  questions  of  fact.  In  such  cases, 
the  decision  as  to  the  sufficiency  of  testimony  on  a  particular  feature  of  the 
case,  as  disclosed  by  the  record  on  the  first  trial,  is  not  binding  in  a  subse- 
quent trial,  where  the  testimony  is,  or  may  be  presumed  to  be,  materially 
different,  in  the  investigation  of  which  a  reviewing  court  is  to  be  controlled 
by  the  record  then  before  it,  uninfluenced  by  such  prior  decision. 

$.  Where  several  instructions  to  the  jury  in  the  trial  of  a  case  are  requestedt 
some  of  which  are  inconsistent  with  the  others,  and  involve  different  theo* 
ries  of  the  case,  a  party  submitting  such  instructions  cannot  complain  of 
the  trial  court  in  adopting  one  of  the  theories  of  the  case,  and  giving  the 
instructions  applicable  thereto,  and  refusing  those  which  were  inconsistent 
with  the  ones  given. 

4.  It  is  a  sound  and  salutary  principle  that  a  party  cannot  be  heard  to  complain 

of  an  error  which  he  himself  has  been  instrumental  in  bringing  about. 

5.  It  is  presumed  that  a  jury  followed  the  instructions  given  in  arriving  at  their 

verdict,  and,  unless  it  affirmatively  appears  to  the  contrary,  it  cannot  be 
said  that  such  instructions  were  disregarded. 

6.  An  instruction  regarding  contributory  negligence  may  be  properly  refused, 

when  it,  in  effect,  states  that  contributory  negligence  would  be  imputed  to 
an  individual  who  did  not  exercise  the  greatest  care  and  caution  that  an 
ordinarily  prudent  man  would  exercise  under  like  circumstances,  and  when, 
grouping  a  number  of  acts  together,  it  calls  attention  to  facts  and  circum- 
stances to  be  considered  of  which  there  is  no  proof  of  negligence,  and  omits 
an  important  fact  connected  with  4he  transaction  to  which  it  relates. 

7.  Where  an  instruction  on  contributory  negligence  Is  given,  which  requires  a 

greater  degree  of  care  and  caution  to  be  exercised  than  is  necessary  as 
tested  by  the  true  rule,  the  giving  of  such  instruction  is  not  to  the  prejudice 
of  the  party  alleging  contributory  negligence. 

8.  Instruction  on  contributory  negligence  examined,  and,  although  technically 

incorrect,  held^  to  be  without  prejudice, 
g.  Where  a  person  is  confronted  with  an  obvious  peril,  he  is  required  to  exer- 
cise care  and  caution  commensurate  with  the  peril.     This,  however,  is  to 
be  determined  by  the  conduct  of  ordinarily  prudent  men  confronted  by  such 
peril  under  like  circumstances. 

10.  It  is  not  necessary  to  give  an  instruction  requested  which  involves  a  propo- 
sition covered  by  other  instructions  already  ^iven,  since  it  is  in  the  nature 
of  a  repetition. 

11.  A  person  who  is  a  yard  master  of  a  railroad  company,  having  charge  of 
switchmen  and  brakemen,  and  who  has  bee^n  a  switchman  himself,  and  has 
handled  cars  of  all  kinds,  and  is  acquainted  with  the  mode  of  construction, 
may  be  permitted  to  testify  as  an  expert  respecting  the  manner  of  consttuctioo 
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of  certain  parts  of  a  car  invoWed  in  the  controversy,  and  to  express  an 
opinion  tliereon  as  to  what  is  a  proper  or  improper  construction.  Such 
person,  although  not  having  as  thorough  a  knowledge  as  an  experienced 
car  builder  or  car  architect,  possesses  a  superior  knowledge  regarding  the 
subject,  qualifying  him  to  speak  with  reference  ihereio.  for  the  purpose  of 
aiding  the  jury  to  rightly  determine  the  mooted  question  involved  in  the 
controversy. 

12.  The  general  rule  as  to  the  competency  of  witnesses  to  testify  as  experts 
rests  very  Urgely  in  the  sound  discretion  of  the  trial  court,  whose  rulings 
thereon  will  not  be  reversed  unless  clearly  erroneous  as  a  matter  of  law. 

13.  Certain  testimony  as  to  the  duties  of  a  brakeman  and  car  inspector  exam- 
ined, and  keld^  admissible  under  the  issues  of  the  case. 

14.  Expert  testimony  may  be  received  regarding  a  subject  particularly  within 
the  knowledge  and  experience  of  those  testifying,  and  which  is  not  of  such 
a  character  as  to  be  within  the  knowledge  of  men  of  common  education  and 
experience  in  considering  and  forming  an  opinion  upon  it. 

15.  When  the  question  involved  does  not  fall  within  the  range  of  common 
experience  or  common  knowledge,  the  opinions  of  witnesses  skilled  in  the 
particular  science,  art,  or  trade  to  which  the  question  relates  are  admissible 
in  evidence. 

16.  Where  an  answer  is  not  responsive  to  the  question,  it  should  be  reached  by 
motion  to  strike  out. 

17.  The  test  of  the  admissibility  of  evidence  is  upon  the  questions  asked,  rather 
than  the  answers  returned. 

18.  Persons  having  several  years'  experience  in  railroading,  and  having  knowl- 
edge as  to  the  manner  of  constructing  roadbeds  and  maintaining  the  same, 
held  to  be  competent  to  testify,  and  to  express  an  opinion,  as  to  whether 
the  roadbed  at  a  certain  place  w^s  properly  or  improperly  constructed. 

19.  Where  improper  evidence  is  received,  it  will  be  held  to  be  without  preju- 
dice, if  it  appears  that  the  jury  could  not  have  been  perceptibly  influenced 
by  the  improper  statements  received  in  evidence. 

20.  Where  questions  on  cross-examination  are  asked  for  the  purpose  of  eliciting 
certain  information  in  the  nature  of  a  contradiction  of  the  testimony  in 
chief,  and  ruled  out  on  objections,  and  the  evidence  sought  is  afterwards 
established  by  other  uncontradicted  evidence,  error  cannot  be  predicated  on 
the  ruling  of  the  court  regarding  such  cross-examination. 

21.  Where  a  witness  is  asked  on  cross-examination  concerning  a  certain  matter, 
to  which  objection  is  made,  and  the  objection  sustained,  and  the  witness  is 
afterwards  called  as  a  witness  in  chief  by  the  party  cross-examining,  and 
the  same  questions  asked  and  answered,  no  error  can  be  predicated  on  the 
ruling  in  the  cross-examination  of  such  witness. 

32.  The  latitude  to  be  given  in  the  cross-examination  rests  largely  in  the  dis- 
cretion of  the  trial  court,  and  should  always  be  restricted  to  facts  and  cir- 
cumstances brought  out  on  direct  examination. 

23.  Where  evidence  is  admitted  over  objection,  as  to  the  statements  of  the  con- 
ductor of  a  train,  made  soon  after  the  accident  occurred  out  of  which  the 
suit  grew,  which  was  admitted  as  a  pan  of  the  res  gestce^  and  all  of  said 
evidence  was  afterwards  stricken  out  and  withdrawn  from  the  jury,  error 
cannot  be  predicated  upon  the  admission  of  such  testimony. 

^.  Where,  in  an  action  for  damages  for  negligence,  a  verdict  is  returned  for 
plaintiff,  and,  by  reason  of  a  motion  for  a  new  trial  by  the  defendant,  a 
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delay  occurs  in  the  rendition  of  judgment  on  the  verdict,  it  is  not  error  to 
allow  interest  on  the  amount  of  damages  as  found  in  the  verdict,  from  the 
date  thereof  to  the  date  of  the  rendition  of  the  judgment. 

25.  Where  different  trials  haire  been  had,  resulting  in  verdicts  for  a  plaintiff, 
and  new  trials  have  been  denied  by  the  trial  court,  the  verdict  and  judg- 
ment in  the  last  trial  will  not  be  overruled  and  set  aside,  unless  the  evi- 
dence  is  clearly  insufficient  to  support  ihem. 

26.  Evidence  examined,  and  found  to  be  sufficient  to  support  the  verdict  of  the 
jury  and  the  judgment  rendered  thereon. 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Cass  County. 

Action  by  William  K.  Fox  against  the  Missouri  Pacific  Railroad 
Company.  From  judgment  for  plaintiff,  defendant  brings  error. 
Judgment  affirmed, 

C.  S.  Polk,  A.  N.  Sullivan,  James  W.  Orr  and  B.  P.  Waggener, 
for  plaintiff  in  error. 

Matthew  Gering,  for  defendant  in  error. 

HoLCOMB,  J.  —  For  the  third  time  this  action  is  before  this  court 
for  consideration,  the  two  former  opinions  being  reported  and  found 
in  Thompson  v.  Railway  Co.,  51  Neb.  527,  3  Am.  Neg.  Rep.  53,  71 
N.  W.  Rep.  61,  and  Railway  Co  v.  Fox,  56  Neb.  746,  77  N.  W.  Rep. 
130.  The  action  is  founded  upon  the  alleged  negligence  of  the  rail- 
road company,  resulting,  as  claimed  in  the  petition,  in  the  death  of 
one  Amos  Thompson,  a  brakeman  in  the  employ  of  said  company, 
while  in  the  performance  of  his  duties  as  such.  The  acts  of  negli- 
gence, as  pleaded,  causing  or  contributing  to  the  death  of  Thomp- 
son, are  of  a  threefold  nature.  It  is  asserted  that  the  deceased  came 
to  his  death  in  an  attempt  to  make  a  coupling  or  connection  of  a 
passenger  coach  to  a  coal  car  on  the  rear  end  of  a  freight  or  accom- 
modation train,  then  being  made  up  at  a  station  called  **  Union," 
on  the  line  of  said  road,  and  that,  because  of  the  defective  and  neg- 
ligent manner  of  the  construction  of  the  coupling  appliances;  the 
improper  and  negligent  construction  of  a  truss  rod  or  bolt  in  the 
end  of  the  coal  car,  it  being  alleged  that  it  was  permitted  to  pro- 
trude through  the  nut  in  which  it  was  screwed  at  the  end  of  the  car 
to  an  unreasonable  and  unnecessary  length ;  and  the  imperfect  and 
improper  ^condition  of  the  roadbed  at  the  place  of  the  accident,  — 
the  deceased  came  to  his  death,  the  several  acts  of  negligence,  as 
alleged,  causing  or  contributing  to  his  said  death,  without  fault  or 
negligence  on  his  part  (i). 

I.  For    other    actions    relating^    to    Am.  Neg.  Rbp.,  and  the  current  num^ 
Brakemen    Injured    While    Coupling    bers  of  that  series  of  Reports. 
Cars,  from  1897  to  date,  see  vols.  1-8, 
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In  the  trial  first  had,  upon  a  peremptory  instruction  of  the  court, 
a  verdict  was  by  the  jury  returned  for  the  defendant  company. 
The  peremptory  instruction  was  based  upon  the  conclusion  that  the 
evidence  failed  to  sustain  the  allegations  of  the  petition  as  to  neg- 
ligence on  the  part  of  the  company,  and  was  not  sufficient  to  sup- 
port a  judgiLent  in  plaintiff's  favor.  .Upon  review,  by  error  pro- 
ceedings, this  court,  in  its  first  opinion,  upheld  the  conclusion 
reached  by  the  trial  court  upon  all  points  presented,  except  as  to 
the  sufficiency  of  the  evidence  with  reference  to  the  manner  of  the 
construction  of  the  truss  rod  or  bolt,  and  whether,  if  negligently 
constructed,  it  was  the  proximate  cause  of  the  death  of  Thompson. 
It  was  there  '*  held  that  the  case  should  have  been  submitted  to  the 
jury  on  the  question  of  negligence  in  the  construction  of  the  car 
with  reference  to  the  bolt,  and  as  to  this  being  the  proximate  cause 
of  his  death,  the  car  not  being  one  with  which  he  was  familiar,  and 
it  not  being  shown  that  such  a  construction  was  common  among  the 
cars  he  habitually  handled.''  Says  Commissioner  Irvine,  at  the 
close  of  the  opinion:  "  We  think  in  this  aspect  of  the  case,  and  in 
this  only,  there  was  evidence  which  should  have  gone  to  the  jury 
as  justifying  an  inference  that  the  construction  of  the  car  with  the 
bolt  so  projecting  was  a  negligent  construction,  and  the  proximate 
cause  of  Thompson's  death." 

As  to  the  other  causes  of  negligence  pleaded  in  the  petition,  this 
court,  in  the  same  opinion,  announced  the  rule  as  follows:  **  If  the 
machinery,  tools,  or  appliances  furnished  a  servant  by  his  master 
are  obviously  defective  and  dangerous,  and  the  servant,  notwith- 
standing, continues  in  the  service,  he  thereby  assumes  the  risk  of 
any  injury  which  he  may  sustain  by  reason  of  such  defective  appli- 
ances," following  the  rule  as  laid  down  in  Railway  Co.  v.  Baxter,  42 
Neb.  793,  60  N.  W.  Rep.  1044.  The  judgment  rendered  in  the  first 
trial  being  reversed  for  the  reason  stated,  a  new  trial  was  had,  in 
which  the  jury  returned  a  verdict  in  favor  of  the  administrator, 
upon  which  judgment  was  rendered,  and  the  case  again  brought 
here  for  review,  and  again  reversed.  The  judgment  of  reversal  was 
based  upon  an  instruction  by  the  court  upon  the  doctrine  of  com- 
parative negligence,  which  it  was  held  did  not  prevail  in  this  juris- 
diction. Error  was  also  found  in  the  admission  of  certain  testi- 
mony as  expert  testimony,  which,  it  was  held,  was  incompetent  as 
such.  In  the  last  trial  the  jury  again  returned  a  verdict  in  favor  of 
the  administrator  of  the  decedent's  estate  for  the  full  amount 
claimed  in  the  petition  and  allowed  by  statute,  and  we  are  asked  to 
again  review  the  case. 

Numerous  alleged  errors  are  assigned  as  grounds  for  reversal. 
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It  is  argued  that  the  trial  court  erred  in  submitting  to  the  jury  the 
question  of  liability  of  the  company  by  reason  of  the  alleged  defective 
coupling  appliances,  the  imperfect  condition  of  the  track  at  the 
place  of  the  accident,  and  in  its  rulings  upon  certain  instructions 
relating  to  both  questions.  We  can,  perhaps,  save  some  time  by 
considering  these  questions  together,  and  at  the  same  time  make  oar 
views  sufficiently  clear. 

One  of  the  instructions  requested  by  the  company  and  refused,  of 
which  complaint  is  made,  in  effect  advised  the  jury  that  the  only 
question  for  them  to  determine  was  whether  the  truss  rod  or  bolt 
was  negligently  constructed  and,  if  so,  was  it  the  proximate  cause 
of  the  death  of  Thompson,  and,  unless  both  questions  were  deter- 
mined in  the  affirmative,  a  verdict  should  be  returned  for  the 
defendant  company.  The  other,  in  substance,  directed  that  the 
deceased  assumed  the  risks  incident  to  his  employment;  that, 
under  the  undisputed  evidence,  he  knew  the  dangers  incident  to  the 
operation  of  the  coupling  appliances,  and  continued  in  the  com- 
pany's service  without  complaint  or  promise  of  change;  and  that, 
if  they  found  his  death  was  caused  by  reason  of  the  coupling  appli- 
ances slipping*  by  when  attempting  to  make  the  coupling,  then  the 
plaintiff  could  not  recover.  An  instruction  was  also  requested  by 
the  company,  and  refused,  which  directed  the  jury  to  disregard  all 
evidence  as  to  the  condition  of  the  track  at  the  place  of  the  acci- 
dent as  a  cause  of  the  injury  complained  of. 

These  instructions  were  requested  upon  the  assumption  that  the 
questions  to  which  they  relate  have  heretofore,  in  the  same  case, 
been  decided,  and  are  within  the  rule  of  **  the  law  of  the  case,"  and 
to  support  this  view  our  attention  is  called  to  the  opinion  first  deliv- 
ered by  this  court  in  the  present  case.  As  we  have  heretofore 
stated,  it  was  therein  held  that,  on  the  question  of  the  alleged  neg- 
ligent construction  of  the  truss  rod  or  bolt,  the  evidence  in  that 
trial  was  sufficient  to  warrant  a  submission  to  the  jury  as  to  the 
proper  inference  to  be  drawn  therefrom;  or,  to  put  it  another  way, 
under  the  record  as  then  presented  the  evidence  alone  upon  the 
question  of  alleged  negligent  construction  of  the  truss  bolt  or  rod, 
and  whether  or  not,  if  negligently  constructed,  it  was  the  proxi- 
mate cause  of  Thompson's  death,  was  such  as  to  require  its  submis- 
sion to  the  jury  for  their  determination,  the  refusal  of  which  was 
pr«ijudicial  error. 

In  discussing  the  evidence  preserved  in  the  record  of  that  trial, 
Mr.  Commissioner  Irvine,  who  wrote  the  opinion,  in  speaking  with 
reference  to  the  coupling  appliances,  says:  "So  far  as  we  have 
stated  the  evidence,  we  think,  it  tends  in  no  wise  to  disclose  a 
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cause  of  action.  It  falls  clearly  within  the  rule  that  if  the 
machinery,  tools,  or  appliances  furnished  a  servant  by  his  master 
are  obviously  defective  and  dangerous,  and  the  servant,  notwith- 
standing, continues  in  the  service,  he  thereby  assumes  the  risks  of 
any  injury  which  he  may  sustain  by  reason  of  such  defective  appli- 
ances.*' And  again  he  says:  *'  It  is  also  alleged  that  the  track  at 
the  point  referred  to  was  defective  because  of  improper  ballast;  but 
there  is  no  evidence  to  show  that  the  method  of  ballasting  employed 
was  improper,  or  that  it  increased  the  hazard  of  employees,  nor  is 
it  shown  that  the  accident  to  Thompson  was  caused  or  contributed 
to  in  any  way  by  the  condition  of  the  track." 

The  conclusions  reached  were  arrived  at  from  an  examination  of 
the  evidence  then  before  the  court.  We  are  unable  to  say  from  the 
record  now  before  us  that  the  evidence  now  presented  is  not 
materially  different  from  what  it  was  on  the  first  trial  of  the  case. 
The  evidence  in  different  cases,  and  in  different  trials  of  the  same 
case,  may,  and  often  does,  differ  in  many  essential  particulars.  It 
may  shift  and  change  as  the  current  of  a  stream  in  a  bed  of  sand. 
Not  only  may  changes  occur  by  reason  of  newly-discovered  evi- 
dence, —  new  witnesses,  whose  testimony  may  supply  a  missing 
link,  —  but  often  those  having  the  management  of  a  case  turn  the 
current  of  evidence  in  one  direction  at  one  time  and  in  an  entirely 
new  channel  at  another.  If  the  evidence  is  the  same,  or  substan- 
tially so,  and  made  to  thus  appear,  doubtless  the  rule  would  apply. 
Whether  or  not  it  is  the  same  we  are  unable  to  say  from  the  record 
before  us,  which  is  now  to  guide  us  in  our  examination.  It  is  but  a 
fair  and  legitimate  presumption  to  say  that  the  trial  court,  in  pass- 
ing upon  the  instructions  requested,  and  having  before  him  the  evi- 
dence on  both  trials,  found  a  material  difference  in  the  testimony 
in  the  last  trial  from  that  of  the  first,  and  therefore  determined  that 
the  opinion  regarding  the  matter  announced  in  the  first  appeal  did 
not  apply  to  the  testimony  as  then  existing. 

If  called  upon,  or  if  it  became  necessary,  we  could  say,  from  an 
examination  of  the  record  before  us,  whether  a  cause  of  action  was 
proved  regarding  either  of  the  questions  under  consideration;  but, 
the  question  being  presented  in  the  way  it  is,  this  is  not  required. 

The  rule  sought  to  be  invoked  is  based  upon  the  many  utterances 
of  this  court  upon  the  proposition  that  a  decision  in  a  case,  when 
once  rendered,  will  thereafter  be  followed  as  the  law  of  the  case; 
and,  in  this  instance,  it  is  insisted  that,  it  having  been  determined 
on  the  first  appeal  that  the  evidence  was  insufficient  to  prove  a 
cause  of  action  for  negligence  in  respect  to  the  alleged  defective 
coupling  appliances  and  improper  ballasting  of  the  roadbed  at  the 
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place  of  the  accident,  this  decision  should  control  in  all  proceedings 
in  the  case  had  thereafter.  The  rule  may  be  stated,  as  found  in 
Coburn  v,  Watson,  48  Neb.  258,  67  N.  W.  Rep.  171,  as  follows: 
**  The  determination  of  questions  presented  to  this  court  in  its 
review  of  the  proceedings  of  an  inferior  tribunal  became  the  law  of 
the  case,  and,  ordinarily,  will  not  be  re-examined  in  a  subsequent 
review  of  the  proceedings  of  the  inferior  tribunal  on  a  second  trial  or 
hearing  of  the  cause."  To  the  same  effect  are  Fuller  v,  Cunnning- 
ham,  48  Neb.  857,  67  N.  W.  Rep.  879;  Association  v.  Kettenbach,  55 
Neb.  330,  75  N.  W.  Rep.  827 ;  Drug  Co.  v,  Teasdall,  59  Neb.  150,  80  N. 
W.  Rep.  488;  Hayden  v,  Frederickson,  59  Neb.  141,  80  N.  W.  Rep. 
494.  From  the  different  expressions  of  the  court  upon  the  question 
we  understand  the  rule  to  apply  to  a  legal  principle  involved  in  the 
trial  of  a  case,  which,  when  once  determined,  becomes  thereafter 
the  law  of  the  case,  binding  not  only  on  the  trial  court,  but  this 
court  as  well,  and  will  not,  ordinarily,  be  re-examined  in  a  subse- 
quent review  of  the  proceedings  of  an  inferior  court  had  in  the 
further  trial  of  the  action.  A  conclusion,  however,  arrived  at  from 
an  examination  of  the  testimony  upon  one  trial  of  a  case  must 
necessarily  be  subject  to  modification  or  entire  change  if,  upon  a 
subsequent  trial,  the  testimony  with  respect  to  such  question  is 
materially  different.  Regarding  conclusions  reached  from  an  exam- 
ination of  the  testimony  upon  questions  of  fact,  we  understand  the 
rule  to  be  as  announced  in  Lane  v.  Starke)*^,  20  Neb.  586,  31  N.  W. 
Rep.  238,  wherein  it  is  held:  **  The  rule  stated  in  Hiatt  v.  Brooks, 
17  Neb.  33,  22  N.  W.  Rep.  73,  *  that  a  previous  ruhng  of  an  Appel- 
late Court  upon  a  point  distinctly  made  is  a  final  adjudication, 
from  the  consequences  of  which  the  court  cannot  depart  nor  the 
parties  relieve  themselves,*  is  applicable  only  to  legal  principles 
enunciated  and  rules  of  law  laid  down  for  the  government  of  the 
inferior  court  upon  the  second  trial.  It  has  no  reference  to 
decisions  on  questions  of  fact  solely,  where  the  evidence  upon  the 
second  trial  is  materially  different  from  that  on  the  first.**  Says 
Reese,  J.,  in  the  opinion:  "We  do  not  so  understand  the  rule. 
So  far  as  the  enunciation  of  any  legal  principle  is  involved  which  is 
common  to  both  cases,  the  rule  must  be  applied ;  but  where  the 
decision  was  upon  questions  of  fact  alone,  as  developed  by  the  testi- 
mony upon  the  first  trial,  they  can  apply  only  to  that  case;  and  the 
testimony  in  this  case  —  or,  rather,  at  this  stage  of  the  case  — 
being,  in  many  respects,  different  from  the  testimony  taken  on  the 
first  trial,  the  case  is  before  us  to  be  decided  upon  its  merits,  unin- 
fluenced by  any  conclusion  of  fact  on  the  former  hearing.'*  In 
Mattingly  v,  Pennie,  39   Pac.  Rep.  200,  45  Am.  St.  Rep.  88,  decided 
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by  the  Supreme  Court  of  California,  says  Van  Fleet,  who  wrote 
the  opinion:  **  Respondent  contends  that  on  the  former  appeal 
the  question  of  the  sufficiency  of  the  evidence  to  sustain  a  verdict 
for  plaintiff  was  decided  in  favor  of  plaintiff;  that  plaintiff's  evi- 
dence was  substantially  the  same  on  the  last  trial  as  on  the  first; 
and  that  the  decision  on  that  point  has  become  the  law  of  the  case, 
and  precludes  us  from  now  considering  the  sufficiency  of  that  evi- 
dence. *  *  *  It  is  settled  beyond  controversy  that  a  decision 
of  this  court  on  appeal,  as  to  a  question  of  fact,  does  not  become 
the  law  of  the  case.  But  plaintiff  contends  that  the  question  then 
presented  of  the  insufficiency  of  the  evidence  to  support  a  verdict 
for  plaintiff  was  a  question  of  law,  and  was  the  very  fact  in  judg- 
ment on  that  appeal.  Assuming,  without  deciding,  that  that  view 
is  correct,  we  are,  nevertheless,  of  opinion  that  the  point  now  pre- 
sented is  not  the  same  as  that  so  supposed  to  have  been  decided 
on  the  former  appeal,  and  that  we  are,  therefore,  now  entitled  to 
consider  it  without  being  concluded  by  the  former  decision.  We 
adhere  to  what  was  said  on  that  subject  in  Wixon  v.  Devine,  80 
Cat.  388,  22  Pac.  Rep.  224,  and  will  not  extend  the  application  of 
the  doctrine  of  *  the  law  of  the  case  *  beyond  the  cases  in  which  it 
has  hitherto  been  held  to  apply."  And  it  is  there  held:  **  The 
decision  of  an  Appellate  Court  on  appeal  as  to  a  question  of  fact 
does  not  become  the  law  of  the  case.**  Our  attention  has  been 
called  to  the  case  of  Wittenberg  v.  Mollyneaux,  59  Neb.  203,  80 
N.  W.  Rep.  825,  where  the  rule  as  heretofore  announced  is  reit- 
erated and  applied  to  a  question  of  evidence.  That  case  was  for  a 
second  time  before  this  court  for  its  decision.  Reference  was 
made  therein  to  a  decision  in  the  first  appeal  upon  the  question  of 
the  recovery  of  gains  and  profits  as  an  element  of  damages  growing 
out  of  a  breach  of  contract.  It  was  decided  that  under  certain  con- 
ditions there  could  be  such  a  recovery,  but  further  held  that,  in 
the  case  at  bar,  there  was  an  entire  absence  of  necessary  testimony 
to  support  a  recovery  for  loss  of  gains  and  profits.  In  the  second 
opinion,  there  being  likewise  an  absence  and  lack  of  such  testimony, 
the  former  opinion  was  deemed  and  held  to  be  decisive  of  the  ques- 
tion. The  decision,  in  the  first  instance,  partook  more  of  the 
enunciation  of  a  legal  principle  thai>  a  conclusion  of  fact  derived 
from  the  testimony;  there  being  in  each  instance  no  testimony  of 
the  character  required  before  a  recovery  could  be  had  on  one  of  the 
items  of  damages  claimed.  We  do  not  regard  the  opinion  in  that 
case  as  in  conflict  with  the  views  herein  expressed.  It  follows  that 
a  decision  as  to  the  sufficiency  of  the  testimony  on  any  particular 
feature  of  the  case,  as  disclosed  by  the  record  on  the  first  trial,  is 
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DOt  binding  upon  a  subsequent  trial,  where  the  testimony  is,  or 
may  be  presumed  to  be,  materially  different,  and  that  in  the  pres- 
ent investigation  we  are  to  be  controlled  by  the  record  now  before 
us,  uninfluenced  by  such  decision. 

There  is,  we  think,  another  view  of  the  matter  under  considera- 
tion which  concludes  the  company  in  its  contention  with  respect 
thereto.  Not  only  were  the  instructions  referred  to,  which  in  effect 
withdrew  from  the  consideration  of  the  jury  the  questions  to  which 
they  relate,  requested  and  refused,  but  other  instructions,  on  the 
same  subject,  for  the  guidance  of  the  jury  in  their  consideration  of 
such  questions,  were  requested  and  given.  Instruction  No.  7, 
requested  by  the  company  and  given,  is  as  follows:  **  The  jury  are 
t  instructed  that  if  the  machinery,  tools,  or  appliances  furnished  a 

\  servant  by  his  master  are  obviously  defective  and  dangerous,  and 

the  servant,  notwithstanding,  continues  in  the  service,  he  thereby 
assumes  the  risk  of  any  injury  which  he  may  sustain  by  reason  of 
such  defective  appliances."  By  instruction  No.  10,  requested  and 
given,  the  jury  were  told,  in  substance,  that  if  they  found  the 
deceased  was  engaged  in  the  service  of  the  company  for  some  time 
prior  to  the  accident,  was  of  mature  age,  and  experienced  in  the 
business  in  which  he  was  engaged,  and  had  frequently,  during  his 
service,  performed  similar  duties  to  those  in  which  he  was  engaged 
when  he  received  the  injuries,  and  that  he  knew,  or  could  have 
known  by  the  exercise  of  ordinary  care,  that  the  coupling  apparatus 
would  occasionally  slip  by,  and  has  seen  and  knew  of  its  slipping 
byprior  thereto,  and  continued  in  the  service  of  the  company  with- 
out protest  or  promise  of  change,  that  he  assumed  whatever  risk  or 
danger  there  was  in  the  use  of  such  appliances,  and  waived  the 
right  of  recovery  for  any  injury  to  himself  resulting  therefrom.  In 
instruction  No.  16,  requested  and  given,  the  principle  involved  in 
the  tenth  instruction  was  reannounced,  and  the  jury  directed  that, 
'•  if  you  further  find  that  the  injury  and  death  of  said  Amos  Thomp- 
son resulted  from  the  use  of  the  coupling  appliances  on  C.  B.  U.  P. 
coach  No.  10,  then  the  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  the  defendant.'*  In  addition  to  the  instruction  direct- 
ing the  jury  to  disregard  evidence  as  to  the  condition  of  the  road- 
bed at  the  place  of  the  accidenjt,  the  defendant  company  submitted 
an  instruction  upon  the  question  for  the  jury's  guidance  in  their 
deliberation,  which  was  given,  and  is  as  follows:  "  The  jury  are 
instructed,  if  they  find  from  the  evidence  that  such  railroad  track 
at  the  time  of  the  accident  to  Amos  Thompson  was  in  a  defective 
condition,  that  such  condition  caused  or  contributed  to  the  injury 
complained   of,    and   further   find    from   the    evidence,    if   it   had 
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continued  in  that  condition  for  a  lengtli  of  time  previous  to  the  date 
of  the  accident,  that  the  said  Amos  Thompson  knew,  or  by  the  exer- 
cise of  reasonable  care  should. have  known,  of  its  condition,  and  he 
continued  in  the  employment  of  the  company  with  such  knowledge 
or  means  of  knowledge,  without  complaint,  then  and  in  that  event 
the  plaintiff  cannot  recover  herein  on  that  branch  of  the  case." 
These  several  instructions,  which  were  requested  by  the  company 
and  given,  are  inconsistent  with  the  ones  refused.  The  court  could 
not  have  consistently  given  all,  and  was  compelled  to  choose 
between  the  two.  It  adopted  the  theory  that  the  questions  should 
be  submitted  to  the  jury.  This  was  one  theory  the  defendant  had 
of  the  case,  or  else  it  were  useless  to  have  submitted  the  instruc- 
tions given.  We  do  not  think  the  company  ought  to  be  permitted 
to  request  the  numerous  instructions  that  it  did,  some  of  which 
were  inconsistent  with  the  others,  and  then  be  allowed  to  complain 
because  the  court  adopted  a  part  of  them  consistent  with  one  theory 
of  the  case,  and  refused  the  others  because  inconsistent  with  the 
ones  given.  It  is  said  in  Clark  v,  Pearson,  53  111.  App.  311:  "  A 
party  who  presents  to  the  court  different  and  antagonistic  instruc- 
tions, and  such  that,  if  one  be  given,  consistency  requires  that  the 
other  be  refused,  cannot  be  heard  to  complain  of  the  action  of  the 
court  in  erroneously  deciding  between  the  two."  If  the  refusal  of 
the  peremptory  instructions  upon  the  questions  to  which  they  refer 
was  error,  then  the  court  also  erred  in  submitting  to  the  jury,  under 
the  instructions  requested,  the  same  questions  for  their  considera- 
tion. We  regard  it  as  a  sound  principle,  as  well  as  a  salutary  one, 
that  a  party  cannot  be  heard  to  complain  of  an  error  which  he  him-^ 
self  has  been  instrumental  in  bringing  about.  Walton  v.  Railway 
Co.,  6  C.  C.  A.  223,  56  Fed.  Rep.  1006;  Borden  v.  Croak  (111.  Sup.) 
22  N.  E.  Rep.  793,  19  Am.  St.  Rep.  23;  Kincaid  v,  Higgins,  4  Ky. 
396;  Blakey's  Exr.  v,  Blakey,  26  Ky.  674;  Mudget  t;.  Kent,  18  Me. 
349;  Loomis  V.  Railway  Co.,  17  Mo.  App.  340;  Price  v.  Town  of 
Breckinridge,  92  Mo.  378,  5  S.  W.  Rep.  20.  We  are  of  the  opinion 
that  the  instructions  requested  by  the  defendant  company,  and 
given,  together  with  others,  fairly  and  fully  presented  to  the  jury 
the  law  applicable  to  the  two  questions  growing  out  of  the  alleged 
negligent  construction  of  the  coupling  appliances  and  the  condition 
of  the  roadbed,  and  it  is  fair  to  presume  that  the  jury  followed  the 
instructions  thus  given  in  arriving  at  their  verdict,  and,  unless  it 
affirmatively  appears  to  the  contrary,  it  cannot  be  said  that  such 
instructions  were  disregarded.  Harper  &  Reynolds  Co.  v.  Wilgus, 
6  C.  C.  A.  45,  56  Fed.  Rep.  587;  Mandeville  v.  Guernsey,  51  Barb. 
99;  Ayers  v.  Insurance  Co.,  21  Iowa,  193.     The  final  and  ultimate 
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test  in  the  present  case  is  whether  or  not,  under  the  pleadings  and 
all  the  evidence  submitted,  the  jury  were  warranted  in  drawing  the 
conclusion  shown  by  the  verdict  returned,  and,  if  so,  it  will  be  pre- 
sumed that  the  verdict  was  based  only  on  the  evidence  which,  under 
the  instructions  given,  supported  the  verdict  reached. 

It  is  further  argued  that  the  trial  court  erred  in  refusing  to  give 
instruction  No.  24,  requested  by  defendant  company,  and  also  in 
giving  instruction  No.  3  on  its  own  motion.  The  two  instructions 
mentioned  referred  to  the  law  of  contributory  negligence,  which 
was  raised  in  a  mild  form  by  the  pleadings.  In  the  instruction 
requested  and  refused,  after  stating  that  the  plaintiff  could  not 
recover  if  deceased  was  guilty  of  contributory  negligence,  it  is 
stated:  '*  In  determining  whether  deceased,  Amos  Thompson,  was 
guilty  of  contributory  negligence,  the  jury  may  take  into  con- 
sideration the  questions  as  to  whether  or  not  the  train  was  at  the 
time  being  moved  under  his  signals  and  direction;  also  as  to  whether 
or  not  he  had  ample  time  and  opportunity  to  place  the  link  in  the 
safest  and  most  prudent  place  to  make  the  coupling  in  question; 
also  as  to  whether  or  not  he  had  provided  himself  with  a  suitable 
coupling;  also  as  to  whether  or  not  he  had  exercised  due  and  rea- 
sonable care  in  placing  a  link  in  the  safest  and  most  prudent  place 
to  make  such  coupling;  also  whether,  under  the  circumstances,  he 
had  placed  himself  in  a  safe  and  prudent  position  to  make  the  coup- 
ling, as  well  as  all  other  facts  and  circumstances  shown  by  the  evi- 
dence introduced  by  either  party.  And  if,  from  all  the  facts  and 
circumstances,  the  jury  believes  that  the  said  Amos  Thompson  did 
not,  at  the  time  and  under  the  circumstances  and  conditions,  exer- 
cise due  and  reasonable  care  for  his  own  protection,  or  such  care 
and  prudence  as  an  ordinarily  prudent  person  would  have  exercised 
under  like  circumstances  and  conditions,  and  that  such  failure,  if 
failure  there  was,  caused,  or  directly  contributed  to,  the  injury 
complained  of,  then  the  deceased  would  be  guilty  of  contributory 
negligence,  and  the  plaintiff  cannot  recover  herein,  and  your  verdict 
must  be  for  the  defendant."  We  do  not  think  the  instruction 
requested  above  criticism.  It,  in  effect,  stated  the  principle  to  be 
that  contributory  negligence  would  be  imputed  to  an  individual  who 
did  not  exercise  the  greatest  care  and  caution  that  an  ordinarily 
prudent  man  would  exercise  under  like  circumstances.  It  speaks 
of  the  safest  and  most  prudent  place  for  putting  the  link,  while  the 
true  rule  would  seem  to  be  what  under  the  circumstances  would  be 
regarded  as  an  ordinarily  safe  and  prudent  place  for  the  link.  Its 
tendency  was  to  require  a  higher  degree  of  care  and  caution  than 
is  required  by  the  true  test.     It  falls  within  the  rule  uttered  by 
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Lake,  J.,  in  Dunbier  v.  Day,  12  Neb.  603,  12  N.  W.  Rep.  109,  in 
that  it  directs  attention  to  facts  about  which  there  is  no  proof  of 
negligence,  and  in  its  conclusion  gave  an  exceedingly  wide  range  to 
search  for  proof  of  negligence  on  the  part  of  the  deceased.  It  is, 
we  think,  faulty  in  another  respect,  in  entirely  omitting  and  over- 
looking the  important  fact  sought  to  be  established  by  the  evidence, 
VIZ.,  that  the  death  of  Thompson  was  occasioned  by  the  alleged 
negligent  construction  of  the  truss  rod  or  bolt  in  the  end  of  the 
coal  car. 

The  instruction  given  on  the  subject  of  contributory  negligence 
is  as  follows:  **  The  jury  are  instructed  that  contributory  negli- 
gence, under  the  law,  is  the  doing,  or  omitting  to  do,  some  act 
which  a  reasonably  prudent  man,  in  the  exercise  of  caution  com- 
mensurate with  an  obvious  peril  confronting  him,  would  have  done, 
or  omitted  to  do,  and  which  act  or  failure  on  the  part  of  such  person 
directly  contributed  to  the  injury."  We  are  not  impressed  with  the 
instruction  as  a  clear  and  explicit  expression  of  the  law  of  contribu- 
tory negligence.  We  are,  however,  to  consider  it  in  connection 
•with,  and  as  applicable  to,  the  evidence  in  the  case.  Under  the 
evidence,  the  coupling  of  the  two  different  kinds  of  couplers,  which 
were  used  in  making  the  connection  when  the  accident  occurred, 
was  attended  with  risks  of  injury  and  danger  greater  than  ordinarily 
and  usually  accompany  the  performance  of  such  an  act.  It  was  in 
this  case,  under  the  evidence,  an  obvious  peril  confronting  the  per- 
son making  the  coupling.  By  the  instruction,  the  jury  were  told 
that  the  deceased,  in  order  to  be  free  from  contributory  negligence, 
must  exercise  that  degree  of  care  and  caution  which  a  reasonably 
prudent  man,  in  the  exercise  of  caution  commensurate  with  an 
obvious  peril  confronting  him,  would  have  exercised.  This  was 
stating  the  rule  more  strongly  against  the  plaintiff  than  defendant 
company.  It  was  not,  we  think,  prejudicial  to  the  defendant.  In 
City  of  Beatrice  v.  Reid,  41  Neb.  214,  59  N.  W.  Rep.  770,  it  is  held 
in  the  second  paragraph  of  the  syllabus  that,  '*  if  one  attempts  to 
pass  over  a  place  of  danger,  the  law  requires  him  to  exercise  cau- 
tion commensurate  with  the  obvious  peril;  but  this  means  that  the 
law  only  requires  of  the  party  to  exercise  ordinary  care,  the  danger 
and  his  knowledge  thereof  considered."  In  the  instruction  now 
before  us,  when  fairly  considered  in  connection  with  the  evidence, 
it  is  stated  that  the  deceased,  in  the  performance  of  his  duties  as 
brakeman  in  coupling  the  two  cars,  in  the  doing  of  which  it  was 
claimed  there  was  contributory  negligence  on  his  part,  must  have 
done  or  omitted  to  do  some  act  which  a  reasonably  prudent  man, 
in  the  exercise  of  caution   commensurate   with   an   obvious  peril 
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confronting  him,  under  like  circumstances,  would  have  done  or 
omitted  to  do.  It  can  hardly  be  said  the  instruction  was  too  favor- 
able to  the  plaintiff.  The  converse,  we  think,  is  true,  and  its  tendency 
was  to  require  greater  care  and  caution,  rather  than  less,  than 
would  be  exercised  by  ordinarily  prudent  men  under  like  circum- 
stances. If  the  peril  was  obvious,  the  deceased  was  required  to 
exercise  care  and  caution  commensurate  with  the  peril.  This,  how- 
ever, is  to  be  determined  by  the  action  of  ordinarily  prudent  men 
confronted  by  such  peril  under  similar  circumstances.  We  do  not, 
as  already  said,  think  the  instruction  prejudicial  to  the  defendant 
company.  Conceding  the  instruction  on  contributory  negligence 
which  was  given  to  be  technically  incorrect,  we  think  the  proposi- 
tion it  contained  was,  in  substance  and  effect,  included  in  other 
instructions  given,  and  for  that  reason  no  prejudicial  error  can  be 
predicated  upon  it. 

Several  instructions  were  given,  ^X  the  request  of  the  deiendant, 
directing  the  jury  that  if  deceased  were  engaged  in  the  service  of 
the  company,  and  knew,  or  might  have  known,  of  the  defective 
condition  of  the  coupling  appliances,  and  his  death  was  caused 
thereby,  the  plaintiff  could  not  recover  under  that  issue  on  the  evi-^ 
dence,  as  the  deceased  assumed  the  risks  of  his  employment,  and 
could  not,  therefore,  recover,  regardless  of  the  question  of  con- 
tributory negligence.  Having  assumed  the  risks  incident  to  his 
employment,  it  did  not  change  the  liability  of  the  company  as  to 
the  manner  in  which  he  discharged  his  duties.  His  assumption  of 
the  risks  of  employment  precludes  his  right  of  recovery  for  injuries 
growing  out  of  the  dangers  incident  to  his  duties,  and  the  applica- 
tion of  the  rule  would  include  all  injuries  thus  received,  whether  he 
be  guilty  of  contributory  negligence  or  not.  The  principle 
announced  in  the  instructions  as  to  the  risks  assumed  by  the 
deceased  being  broad  enough  to  cover  the  contention  as  to  con- 
tributory negligence,  the  two  propositions  become  merged  in  the 
larger  one.  Additional  instructions  would  have  been  in  the  nature 
of  a  repetition  of  the  same  principle,  and  not  required.  Beavers  v. 
Railroad  Co.,  47  Neb.  762,  66  N.  W.  Rep.  821;  Barton  v.  McKay, 
36  Neb.  632,  54  N.  W.  Rep.  968;  Railroad  Co.  v.  Lawler,  40  Neb. 
357-380,  58  N.  W.  Rep.  968;  Bushnell  v.  Chamberlain,  44  Neb. 
751-754,  63  N.  W.  Rep.  1 1 14. 

It  is  claimed  that  error  was  committed  in  the  admission  of  certain 
testimony  as  expert  testimony,  which  was  offered  and  received  over 
objections  of  defendant.  One  part  of  the  testimony  thus  objected 
to  was  by  a  witness  who,  at  the  time,  was  yard  master,  having 
charge  of  switchmen  and  brakemen,  and  who  had  been  switchman 
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himself,  and,  according  to  his  testimony,  had  handled  cars  of  all 
kinds.  He  was  permitted  to  testify  respecting  the  manner  of  the 
construction  of  the  truss  rod  or  bolt,  and  to  express  an  opinion  as 
to  its  being  properly  or  improperly  constructed.  It  is  contended 
that  the  witness  had  not  qualified  himself  to  testify  regarding  such 
matters.  It  is  not,  we  assume,  required  that  a  person  shall  be  an 
experienced  car  builder,  or  one  engaged  in  the  construction  of  cars, 
or  an  architect  whose  business  it  is  to  plan  the  construction  of  cars, 
before,  as  claimed,  he  is  qualified  to  testify  as  to  what  is  a  proper 
construction.  One  habitually  handling  cars  of  all  kinds,  and  hav- 
ing an  opportunity  to  observe  the  usual  modes  of  construction 
thereof,  would  possess  a  knowledge  regarding  the  subject  qualifying 
him  to  speak  with  reference  thereto,  which,  although  perhaps  not 
as  thorough  as  that  of  an  experienced  car  builder,  would  yet  be 
valuable  in  aiding  the  jury  to  rightly  determine  the  mooted  question 
regarding  the  truss  rod  or  bolt  involved  in  the  controversy.  The 
witness  possessed  knowledge  superior  to  that  of  persons  in  the 
ordinary  walks  of  life,  which,  we  think,  entitled  him  to  speak  upon 
the  subject.  The  difference  in  degree  of  knowledge  as  between 
him  and  a  car  architect  or  builder  would  affect  the  weight  to  be 
given  such  testimony,  rather  than  determine  a  person's  qualifica- 
tions to  testify.  It  may  be  said,  as  a  general  rule,  that  the  com- 
petency of  a  witness  to  testify  as  an  expert  rests  very  largely  in  the 
sound  discretion  of  the  trial  court,  whose  ruling  thereon  will  not  be 
reversed  unless  clearly  erroneous  as  a  matter  of  law.  Inhabitants 
of  Fayette  v.  Inhabitants  of  Chesterville,  77  Me.  28-33;  Perkins  z/. 
Stickney,  132  Mass.  217,  218;  Manufacturing  Co.  v.  Phelps,  130  U. 
S.  520,  9  Sup.  Ct.  Rep.  601,  30  L.  Ed.  1035;  Allen's  Appeal,  99  Pa. 
St,  196-202, 

Again,  it  is  urged  that  the  testimony  of  this  witness,  and  that  of 
two  others  who  had  had  years  of  experience  as  brakemen  on  railroad 
trains,  which  was  permitted  to  be  given  over  objections  of  defend- 
ant, as  to  the  duties  of  a  brakeman  in  inspecting  coupling  appliances 
when  making  couplings  of  cars,  and  also  the  duty  of  car  inspectors 
regarding  the  inspection  and  observation  of  defective  appliances 
on  cars  in  use,  was  erroneously  admitted.  The  testimony  of  this 
character  objected  to  is  made  clear  by  the  following  interrogatories 
and  answers  thereto:  **  Q.  Then,  Mr.  Switzer,  I  will  ask  you  to 
state  to  the  jury  what  are  the  duties  of  a  brakeman  or  switchman 
when  going  in  between  cars  to  make  a  coupling,  in  reference  to 
examining  drawbars  and  coupling  apparatus.  A.  Well,  if  a  man 
looks  at  his  drawbars,  and  they  are  in  good  shape,  he  is  to  make 
the  coupling.     Q.  What  is  his  duty  as  to  looking  underneath  the 
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car,  while  the  train  is  in  motion,  with  which  to  make  the  coupling? 
A.  A  man  ain't  supposed  to  get  under  the  car  when  the  train  is 
moving.     Q.  Just  state  to  the  jury,  if  you  know,  what  the  duties  of 
a  car  inspector  were  at  that  time.     A.  When  a  train  comes  in  the 
yards,  the  car  repairer  is  supposed  to  examine  his  train,  and  if  any 
cars  are  in  bad  shape  he  is  to  set  them  out  and  have  them  fixed." 
This   testimony  was   elicited   in   support   of  a  theory  of  the  case 
claimed   by  the  plaintiff,  wherein  he  sought  to  prove  that  at  the 
time  of  the  accident  the  Miller  hook  or  coupling  bar  had  dropped 
down  lower  than  its  natural  or  ordinary  position,  because  of  the 
loosening  of  a  support  bar  underneath  it,  and  that  the  accident 
occurred  because  the  Miller  hook,  by  reason  of  its  uncommonly 
low  position,  slipped  past  and  beneath  the  drawbar  on  the  coal  car, 
and  not  laterally,  as  would  be  the  case  by  reason  of  the  different 
forms  of  construction  of  the  two  coupling  appliances.     The  testi- 
mony in  this  view  of  the  case,  and  in  support  of  this  theory,  was, 
we  think,  admissible.     It  was  regarding  a  subject  peculiarly  within 
the  knowledge  and  experience  of  those  testifying,  and  not  of  such 
a  character  as  to  be  within  the  knowledge  of  men  of  common  edu- 
cation and  experience  in  considering  and  forming  an  opinion  upon 
it,  under  the  rule  laid  down  in  Railroad  Co.  v,  Lawler,  40  Neb.  356, 
58   N.  W.  Rep.  945.     The   contention    of  the   plaintiff   was   that, 
entirely  aside  from  the  form  of  the  construction  of  the  Miller  hook, 
the   pieces  composing  the  same,  and  to  support  it,  had  become 
loosened,  thereby  allowing  it  to  fall  below  its  ordinary  and  natural 
position,  by  reason  of  which,  and  notwithstanding  an  attempt  being 
made  to  couple  it  in  the  special  manner  required,  it  slipped  under- 
neath the  other  drawbar,  thereby  contributing  to  the  injury  com- 
plained of,  and  that  the  deceased  in  the  performance  of  his  duties 
was   not  expected  or  required  to  make  careful  examination  and 
inspection  for  this  character  of  defects.     The  opinion,  therefore, 
of  witnesses  qualified  to  speak  upon  the  subject,  was  admissible  for 
the  purpose  of  giving  to  the  jury  a  clear  understanding  as  to  his 
duties  relative  to  such  matters,  and,  as  a  correlative  of  the  duties 
imposed  upon  him,  it  became  proper  to  show  whose  duty  it  was  to 
make   such   inspection.     The   duties   of    a    brakeman    and    other 
employees  of  a  railroad  company  regarding  such  matters  must  in  a 
measure  be  controlled  by  the  nature  of  the  work  to  be  performed, 
the  duties  of  others  in  the  general  employment,  and  the  usages, 
customs,  and  rules  of  the  company  respecting  such  matters,  which 
can  be  ascertained  only  from  those  acquainted  with,  and  engaged 
in,  such  work.     In  the   case   at  bar,  as  applied   to  the  question 
under  consideration,  the  jury,  without  the  aid  of  testimony  of  the 
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character  given,  were  not  in  a  position  to  intelligently  pass  upon  the 
question  as  to  how  far  it  was  incumbent  upon  the  deceased  to 
acquaint  himself  with  the  condition  of  the  coupling  appliances 
required  to  be  used  by  him  in  the  discharge  of  his  duties.  Such 
knowledge  is  not,  we  hold,  within  the  possession  of  men  of  common 
experience  and  education  generally,  and  is  therefore  admissible  as 
expert  or  opinion  testimony.  In  Rog.  Exp.  Test.,  sec.  6,  the  rule 
is  laid  down  as  follows:  **  The  opinions  of  experts  or  skilled  wit- 
nesses are  admissible  in  evidence  in  those  cases  in  which  the  matter 
of  inquiry  is  such  that  inexperienced  persons  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it,  for  the  reason  that 
the  subject-matter  so  far  partakes  of  the  nature  of  a  science,  art,  or 
trade  as  to  require  a  previous  habit,  or  experience,  or  study  of  it, 
in  order  to  acquire  a  knowledge  of  it."  When  the  question  involved 
does  not  lie  within  the  range  of  common  experience  or  common 
knowledge,  then  the  opinions  of  witnesses  skilled  in  the  particular 
science,  art,  or  trade  to  which  the  question  relates  are  admissible 
in  evidence.  In  McCray  v.  Railway  Co.  (Tex.  Sup. ),  34  S.  W.  Rep. 
95,  it  is  held  that  evidence  of  the  duties  of  a  brakeman  by  one  who 
had  knowledge  of  such  duties  should  be  admitted. 

On  the  trial  different  witnesses  testified  relative  to  the  alleged 
improper  condition  of  the  roadbed  or  ballasting  at  the  place  of  the 
accident.  Some  of  the  witnesses  testified  on  the  point  mentioned 
as  experts,  and  were  permitted  to  express  an  opinion  whether,  at 
the  place  mentioned,  the  roadbed  was  in  a  proper  or  improper  con- 
dition as  to  the  manner  of  ballasting.  A  hypothetical  question  was 
put  to  one  witness,  fairly  reflecting  the  testimony  on  the  point  men- 
tioned, in  which  he  was  asked  *'  What  kind  of  surfacing  would  you 
call  that?  "  Objection  to  the  question  was  interposed  because  the 
question  was  **  not  within  the  issues  of  the  case,  calling  for  a  con- 
clusion, and  not  a  proper  hypothetical  question,  immaterial,  irrele- 
vant, and  incompetent."  Answer  was  permitted,  notwithstanding 
the  objection,  the  witness  replying,  **  Well,  I  would  call  that  rather 
bad  construction."  The  answer  was  not  responsive,  and  probably 
would  have  been  stricken  out  on  motion.  It  signified  nothing,  and 
from  it  an  intelligent  idea  could  not  be  formed  as  to  whether  the 
ballasting  was  done  and  maintained  in  the  ordinary  and  usual  man- 
ner, —  whether  it  was  improper  and  imperfect.  The  test  of  the 
admissibility  of  the  evidence  is  to  be  determined  upon  the  questions 
asked  rather  than  upon  the  answers  returned.  While  the  form  of 
the  question  may  be  improved  upon,  it  was  not  so  seriously  objec- 
tionable as  to  require  its  exclusion.  It  is  said  that  the  issue  to 
which  the  question  was  directed  was  eliminated  in  the  first  opinion 
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readered.  But,  as  we  have  seen,  this  applied  only  to  the  testimony 
on  the  first  trial,  and  does  not  preclude  new  testimony  on  the  same 
subject  at  a  subsequent  trial.  The  question  was  in  line  with  other 
evidence  upon  the  same  subject  regarding  which  there  was  much 
testimony /r^  and  con.  The  general  character  of  the  evidence  to 
prove  the  condition  of  the  roadbed  was,  we  think,  admissible,  and 
the  witnesses  who  testified  were  not  incompetent  to  speak  upon  the 
subject.  In  Railroad  Co.  v.  Wilson  (Tex,  Civ.  App.),  24  S.  W.  Rep. 
686,  the  Supreme  Court  of  Texas  held  that,  in  an  action  against  a 
railroad  company,  its  roadmaster  and  section  foreman,  who  had 
charge  of  the  track  where  the  derailment  and  injury  occurred,  and 
who  had  had  several  years  of  experience  in  railroading,  were  com- 
petent to  testify  that,  iii  their  opinion,  the  track  at  such  place  was 
not  properly  constructed.  The  rule  is  well  supported  by  a  great 
many  authorities  among  which  may  be  found  the  following:  Fitts 
V,  Railroad  Co.,  59  Wis.  323,  18  N.  W.  Rep.  186;  Cross  z/.  Railroad 
Co.,  69  Mich.  363,  37  N.  W.  Rep.  361;  Laughlin  v  Railway  (Mich.), 
28  N.  W.  Rep.  873;  Hayes  v.  Southern  Pac.  Co.  (Utah),  4  Am.  Neg. 
Rep.  730,  53  Pac.  Rep.  looi.  Another  witness,  a  machinist  by 
trade,  was  permitted  to  testify  over  objections,  as  an  expert,  that, 
in  his  opinion,  a  person  could  not  tell,  by  an  examination  of  the 
truss  rod  or  bolt  in  the  coal  car,  whether  it  had  been  removed  since 
the  car  was  constructed  in  1892.  Evidence  of  this  character  was, 
we  think,  inadmissible.  We  do  not,  however,  regard  it  as  such 
prejudicial  error  as  to  call  for  a  reversal  of  the  case.  There  is  a 
great  mass  of  testimony  as  to  the  manner  of  construction  of  the 
bolt.  A  great  many  witnesses  testified  regarding  the  matter,  and, 
in  view  of  the  large  volume  of  the  testimony  offered  on  this  subject, 
we  do  not  think  the  jury  could  have  been  perceptibly  influenced  by 
the  statement  referred  to.  It  is  a  direct  contradiction  of  some  of 
the  witnesses,  when  the  witness  should  only  have  been  permitted  to 
give  his  view  as  to  the  construction  of  the  bolt,  and  the  effect, 
marks,  or  changes  of  appearance,  if  any,  in  the  event  of  the  removal 
of  the  bolt  after  the  construction  of  the  car;  leaving  it  to  the  jury 
to  say,  which  after  all  they  were  required  to  do,  what  was  the  truth 
on  the  point  in  the  controversy. 

Exceptions  are  taken  to  the  rulings  of  the  trial  court  on  the  ques- 
tions asking  in  the  cross-examination  of  certain  witnesses  testifying 
on  behalf  of  the  plaintiff.  Witnesses  who  had  been  members  of  the 
coroner's  jury,  and  who  testified  in  the  case,  were  asked,  on  cross- 
examination,  as  to  the  conclusions  reached  and  the  findings  returned 
in  the  verdict  of  the  coroner's  jury.  Objections  to  the  questions 
were  sustained,  and  the  evidence  excluded.     The  testimony  in  chief 
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related  to  the  observations  of  the  witnesses  immediately  after  the 
incident,  as  to  the  nature  of  the  wounds  on  the  deceased,  and  as  to 
the  appearances  and  conditions  of  the  ends  of  the  coal  car  and  of 
the  coach,  respectively,  where  the  coupling  was  attempted  to  be 
made.  The  cross-examination  appears  to  have  been  for  the  purpose 
of  showing  a  conflict  between  the  conclusions  reached  on  the  coro- 
ner's jury  and  the  testimony  given  on  the  trial.  An  objection  to 
the  exclusion  of  this  proposed  evidence  may  be  disposed  of  by  say- 
ing that  afterwards  the  verdict  cff  the  coroner's  jury  was  admitted 
in  evidence,  thus  establishing  what  was  sought  to  be  established  by 
the  cross-examination,  and  rendering  immaterial  the  ruling  of  the 
trial  court  thereon.  The  exclusion  of  the  evidence  of  a  fact  estab- 
lished by  other  competent  and  uncontradicted  evidence  is  not 
ground  of  error.  Clough  v.  State,  7  Neb.  333;  Delaney  «/.  Errick- 
son,  II  Neb.  533,  10  N.  W.  Rep.  451;  Barr  v.  City  of  Omaha,  42 
Neb.  340,  60  N.  W.  Rep.  591. 

Another  witness  on  behalf  of  the  plaintiff  was  asked  on  cross- 
examination  concerning  the  condition  of  the  truss  rod  or  bolt,  and 
whether  or  not  he  found  it  in  proper  condition.  This  was  objected 
to  as  not  proper  cross-examination,  and  the  objection  sustained. 
Complaint  is  made  of  this  ruling.  The  witness  in  his  examination 
in  chief,  after  qualifying  for  the  purpose  of  testifying  as  an  expert, 
was  asked  only  to  define  what  would  be  a  proper  construction  of  a 
truss  rod  or  bolt  in  cars  of  the  kind  to  which  the  coal  car  mentioned 
belonged.  He  was  asked  nothing  regarding  any  particular  car,  and 
we  think  the  question  was  not  one  strictly  proper  to  be  asked  on 
cross-examination.  The  latitude  to  be  given  in  cross-examination 
rests  largely  in  the  discretion  of  the  trial  court,  and  should  always 
be  restricted  to  facts  and  circumstances  brought  out  on  direct 
examination.  Davis  z/.  Neligh,  7  Neb.  84;  Cool  z/.  Roche,  15  Neb. 
26,  17  N.  W.  Rep.  119;  Mordhorst  v.  Telephone  Co.,  28  Neb.  610, 
44  N.  W.  Rep.  469;  Hurlbut  v.  Hall,  39  Neb.  889,  58  N.  W.  Rep.  538. 

The  record  also  discloses  that  this  same  witness  was  called  for 
the  defense,  and  testified  to  the  same  facts  sought  to  be  brought 
out  on  his  cross-examination  by  defendant.  This  fact  renders 
entirely  harmless  the  ruling  of  the  trial  court,  conceding  it  to  have 
been  erroneous. 

Error  is  claimed  as  to  the  admission  of  testimony  as  to  state- 
ments made  by  the  conductor  of  the  train  that  caused  the  accident 
within  about  one-half  hour  thereafter,  relative  to  the  cause  of  the 
death  of  the  deceased.  The  testimony  was  offered  and  admitted 
upon  the  theory  that  the  statements  were  a  part  of  the  res  gesta. 
In  no  event  can  error  be  predicated  upon  the  admission  of  this 
Vol.  VIII— 31 
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testimony,  for  the  reason  that,  by  an  instruction  of  the  court,  it  was 
wholly  withdrawn  from  the  jury's  consideration.  Error  in  admitting^ 
improper  evidence  is  cured  by  the  court's  withdrawal  of  such  evi- 
dence from  the  jury.  Association  t\  Mordock,  39  Neb.  413,  58  N. 
W.  Rep,  107;  Obernaltet;.  Johnson,  36  Neb.  772,  55  N.  W.  Rep.  220; 
Nelson  v,  Jenkins,  42  Neb.  133,  60  N.  W.  Rep.  311. 

Complaint  is  made  because  interest  is  allowed  on  the  amount  of 
damages  as  found  in  the  verdict  of  the  jury  from  the  date  thereof 
to  the  date  of  the  rendition  of  the  judgment  on  the  verdict.  The 
delay  was  caused  by  reason  of  the  presentation  by  the  defendant 
company  of  a  motion  for  a  new  trial  and  the  consideration  of  the 
same.  The  allowance  of  interest  was,  we  think,  proper,  and  clearly 
falls  within  the  rule  announced  in  Railroad  Co.  v.  Root,  49  Neb. 
914,  69  N.  W.  Rep.  397,  wherein  it  is  said:  **  It  is  claimed  that  the 
amount  of  the  judgment  should  not  have  exceeded  that  of  the  ver- 
dict; that  the  court  erred  in  allowing  and  including  in  the  judgment 
the  interest,  as  we  have  before  stated.  The  delay  in  the  rendition 
of  the  judgment  was  caused  by  the  filing  and  pendency  of  the 
defendant's  motion  for  a  new  trial,  and  it  was  but  just  and  right 
that  the  plaintiff  was  in  the  judgment  accorded  interest  on  the 
verdict  from  the  date  to  the  time  of  the  judgment." 

Finally,  it  is  urged  that  the  jury  disregarded  the  instructions  of 
the  court;  that  the  verdict  is  contrary  to  the  instructions  and  the 
evidence,  and  is  not  supported  by  sufficient  evidence;  and  that  the 
court  erred  in  not  awarding  a  new  trial.  These  objections  may  be 
summed  up  in  the  one  proposition  of  whether  the  evidence  is  suffi- 
cient to  support  the  verdict  and  judgment.  For  this  purpose  we 
are  disposed  to  eliminate  from  consideration  every  branch  of  the 
case  save  the  alleged  negligent  construction  of  the  truss  rod  or  bolt, 
and  the  relation  between  it  and  the  death  of  the  deceased,  if  any 
exists,  and  the  evidence  bearing  upon  these  several  questions.  We 
regard  the  evidence  as  to  the  kind  and  character  of  the  coupling 
appliances,  and  the  condition  of  the  roadbed  at  the  place  of  the 
accident,  as  insufficient  to  give  to  the  plaintiff,  under  the  proof,  a 
cause  of  action,  and  as  to  these  matters  the  deceased  assumed  the 
risks  of  injury  incident  to  the  employment  in  which  he  was  engaged. 
In  the  first  opinion  in  this  case  it  was  held  that  the  evidence  as  to 
the  alleged  negligent  condition  of  the  truss  rod  or  bolt,  and  whether 
it  was  the  proximate  cause  of  the  deceased's  death,  was  such  as 
should  have  been  presented  to  the  jury,  for  them  to  draw  therefrom 
such  inference  as  the  evidence  might  warrant.  Assuming  the  evi- 
dence on  this  feature  of  the  case  to  be  as  strong  and  convincing  a& 
in  the  first  trial,  the  adjudication  in  that  case  has  already  determined 
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the  question  adversely  to  the  defendant  company.  A  careful 
examination  of  the  evidence  relating  to  the  matter  confirms  us  in 
our  judgment  as  to  the  correctness  of  the  views  first  expressed.  It 
is,  we  think,  sufficient  to  support  the  finding  that  the  truss  rod  or 
bolt  was  negligently  constructed,  and  was  the  proximate  cause  of 
Thompson's  death. 

The  evidence  proves,  or  tends  to  prove,  that  the  wound  on  the 
body  of  Thompson  conformed  in  shape  and  size  with  the  end  of  the  rod 
more  nearly  than  with  any  other  instrument  on  the  end  of  the 
cars  between  which  the  accident  occurred.  The  place  of  the  wound 
found  on  the  deceased  corresponded  in  height  to  that  of  the  rod. 
There  was  testimony  tending  to  show  that  the  wound  was  of  a  nature 
sufficient  in  itself  to  produce  death.  The  deceased,  according  to 
the  testimony  of  some  of  the  witnesses,  was  facing  the  coal  car, 
and  was  seen  near  the  outer  edge  of  the  car.  He  seemed  to  be 
thrown  up,  as  testified  to  by  one  witness,  as  the  cars  came  together, 
and  was  next  seen  with  his  face  in  the  other  direction,  **  dragging  " 
on  the  coach  as  it  receded  in  consequence  of  the  concussion  of  the 
cars,  whereon  he  supported  himself  for  a  few  steps,  and  then  fell 
outside  of  the  rail,  and  was  run  over  on  the  right  arm  and  leg, 
which  were  cut  off  near  the  body  by  the  oncoming  coal  car.  The 
conductor  of  the  train,  a  witness  on  behalf  of  the  defendant,  and 
who  made  the  coupling  soon  after  the  accident,  testified  that  he 
was  ready  to  jump  from  between  the  cars  in  case  he  saw  that  the 
drawbars  or  coupling  apparatus  were  going  to  slip  by.  The  jury, 
we  think,  were  warranted  in  inferring  from  the  evidence  that  the 
deceased,  at  the  time  of  the  accident,  was  likewise  trying  to  protect 
himself,  and  was  caught  or  struck  by  the  truss  rod,  and  thereby 
came  to  his  death.  The  space  or  distance  between  the  cars  is  of 
vital  importance  to  those  whose  duty  calls  them  to  occupy  it  when 
the  cars  are  being  pushed  together  for  coupling  or  other  purposes, 
and  where,  on  the  end  of  a  car,  an  unnecessary  projection  of  one 
and  one-half  or  two  inches  exists,  we  think,  under  the  evidence,  it 
may  well  have  been  the  moving  and  proximate  cause  of  Thomp- 
son's death. 

Two  different  trials  have  been  had,  resulting  in  verdicts  for  plain- 
tiff. New  tiials  have  been  denied  by  the  trial  court,  and  we  are 
not,  in  reviewing  the  last,  warranted  in  overruling  the  verdict  and 
judgment,  unless  it  is  clearly  insufficient  to  support  them.  Sum- 
mers V,  Simms,  58  Neb.  579,  79  N.  W.  Rep.  155;  Railway  Co.  v. 
Waldhaur  (Ga.),  11  S.  E.  Rep.  452;  Johnson  v,  Blanchard,  5  R.  I. 
24;  Cole  V,  Coal  Co.,  87  Hun,  584,  34  N.  Y.  Supp.  572;  Bennett  v, 
Runyon,  34  Ky.  422;  Railroad  Co.  v,  Connelly  (Ky.),  7  S.  W.  Rep. 
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914.  We  now  thinky  as  expressed  in  the  first  opinion,  that  the  evi- 
dence is  sufficient  to  ht  submitted  to  the  jury,  and  to  warrant  an 
inference  of  negligence  on  the  part  of  the  defendant  company,  caus- 
ing the  death  of  the  deceased,  for  which  a  liability  against  it  arises. 
Perceiving  no  reversible  error  in  the  record,  the  judgment  should 
be  and  is  affirmed. 

Affirmed. 

Sullivan,  J.  (concurring).  —  I  think  every  question  essential  to 
the  decision  of  this  case  has  been  correctly  decided,  and  that  the 
judgment  should  be  affirmed,  but  I  do  not  agree  to  all  that  is  said 
in  the  opinion. 


TURLEY  V.  BOSTON  AND  MAINE  RAILROAD, 

Supreme  Court y  New  Hampshire ^  July^  igoo. 


MASTER  AND  SERVANT  —  SHOOTING  OF  PERSON  BY  SERVANT  — 
SCOPE  OF  EMPLOVMENT.  —  In  an  aclion  to  recover  damages  for  inju- 
ries received  by  being  shot  by  an  employee  of  defendants  in  their  freight 
yard,  plaintiff  testified  that  he  went  to  the  freight  yard  to  look  for  coal  cars 
so  that  he  might  apply  for  a  job  of  shoveling,  and  was  shot  by  defendants* 
servant  while  running  away  from  the  latter,  who  had  attempted  to  seize 
him  as  a  trespasser.  Ileld^  that  as  there  was  no  evidence  tending  to  show 
that  the  shooting  resulted  from  any  fault  of  defendants,  or  was  directed  or 
done  by  their  authority,  or  was  within  any  pari  of  the  servant's  work  of 
cleaning  and  caring  for  the  lamps  in  the  yard,  defendants  were  not  liable, 
as  the  servant's  act,  whether  wilful  or  negligent,  was  not  the  defendants' 
act,  or  within  the  scope  of  his  employment  (i). 

Exceptions  from  Hillsboro  County. 

Action  by  Hugh  Turley  against  the  Boston  and  Maine  Railroad. 
A  nonsuit  was  ordered,  and  plaintiff  excepted.     Exceptions  overruled. 

Case  for  injuries  received  by  being  shot  while  in  the  defendants' 
freight  yard  in  Manchester  by  Thomas  J.  Saxton,  an  employee  of 
the  defendants.  The  plaintiff  testified  that  he  went  to  the  freight 
yard  on  January  15,  1899,  as  he  had  done  frequently,  to  see  if  there 
were  cars  of  coal  consigned  to  local  dealers,  so  that  he  might  apply 
for  a  job  of  shoveling.     While  in  the  yard  he  heard  shouting,  and 

I.  For  other  actions  relating  to  the  See,  also,  vol.  8,  Am.  Neg.  Gas.,  for 
liability  of  master  for  torts  of  ser\^ant,  actions  relating  to  assaults  upon  pas- 
see  vols.   1-8,  Am.  Neg.  Rep.,  and  the  sengers  by  conductors  and  other  rail- 
current    numbers    of    that   series    of  road  employees. 
Reports. 
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saw  men  running.  Saxton  walked  up  to  him,  seized  him,  asked  him 
where  he  was  going,  and  started  to  draw  a  black-jack,  whereupon 
the  plaintiff  broke  away  and  ran  about  loo  feet,  when  he  was  shot 
in  the  back.  He  made  no  assault  upon  Saxton.  Saxton  testified 
that:  He  was  employed  by  the  defendants  to  clean  and  care  for 
the  lamps  in  the  freight  yard.  Prior  to  the  day  of  the  shooting,  he 
had  driven  from  the  yard  certain  persons,  denominated  the  "  Scut 
Beer  Gang,"  whose  habit  it  was  to  loiter  there,  and  who  had  fought 
with  him  and  made  threats  against  him.  He  reported  these  affrays 
to  the  defendants'  agent,  and  was  told  to  look  out  for  himself.  On 
January  15,  1899,  Saxton  saw  members  of  the  beer  gang  (the  plain- 
tiff being  one  of  the  party)  going  towards  the  freight  yard.  He 
followed  them,  and  found  the  plaintiff  on  the  watch.  After  an 
unsuccessful  attempt  to  seize  the  plaintiff,  Saxton  ran  down  the 
yard,  and,  seeing  others  gathering,  apparently  to  make  a  fight,  fired 
a  revolver  at  the  end  of  a  freight  car  for  the  purpose  of  frightening 
the  crowd  and  protecting  himself.  He  did  not  think  the  bullet 
could  have  hit  the  plaintiff.  Saxton  was  not  an  officer  or  a  watch- 
man. He  had  no  orders  to  drive  the  beer  gang  from  the  freight 
yard,  and  was  required  only  to  report  their  presence  there;  but, 
whenever  he  saw  them  going  to  the  yard,  it  was  his  practice  to 
follow  them  and  order  them  off  the  defendants'  premises.  At  the 
close  of  the  plaintiff's  evidence  a  nonsuit  was  ordered,  subject  to 
his  exception. 

Sullivan  &  Broderick,  for  plaintiff. 

Oliver  E.  Branch  and  Cyrus  H.  Little,  for  defendants. 

Parsons,  J.  —  As  there  was  no  evidence  tending  to  show  that  the 
shooting  of  the  plaintiff  by  Saxton  resulted  from  any  fault  of  the 
defendants,  was  directed  by  them  or  done  by  their  authority,  or  was 
any  part  of  Saxton's  work  of  cleaning  and  caring  for  the  lamps  in 
the  yard,  for  which  he  was  employed,  and  which  was  the  sole 
capacity  in  which  he  represented  the  defendants,  it  cannot  be  found 
that  the  act  of  Saxton  complained  of,  whether  wilful  or  negligent, 
was  the  defendants'  act,  or  within  the  scope  of  Saxton's  employ- 
ment by  them.  McGill  v.  Granite  Co.  (N.  H.),  46  Atl.  Rep.  684; 
Rowell  V.  Railroad  Co.,  68  N.  H.  358,  44  Atl.  Rep.  488;  Andrews 
IK  Green,  62  N.  H.  436;  Wilson  v.  Peverly,  2  N.  H.  548.  Excep- 
tions overruled.     Judgment  for  the  defendants. 

Peaslee,  J.,  did  not  sit.     The  others  concurred. 
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McKEERING  V.  PENNSYLVANIA  RAILROAD 

COMPANY. 

Supreme  Courts  New  Jersey^  June^  ipoo. 


DEATH  BY  WRONGFUL  ACT  —  RIGHT  OF  ACTION  —  RELIEF  FUND  — 
RELEASE.  —  I.  Where  the  right  of  action  for  a  personal  injury  exists  in 
the  injured  party  at  the  time  of  his  death,  and  he  has  done  no  act  to  bar  a 
suit  by  himself,  if  he  had  surviv^ed,  there  the  right  of  action,  under  the 
death  act,  is  a  vested  right  in  those  who  are  the  beneficiaries  under  the 
statute  (i). 

2.  In  such  a  case,  the  payment  by  the  defendant  of  a  sum  of  money,  after  the 
death  of  the  injured  person,  to  one  whom  he  made  his  beneficiary  under 
membership  in  a  relief  fund  established  by  the  defendant,  is  not  a  bar  to 
a  suit  under  the  death  act  for  the  benefit  of  the  widow  and  next  of  kin. 
(Syllabus  by  the  Court.) 

Action  by  Catherine  McKeering,  administratrix  of  Cornelius 
McKeering,  against  the  Pennsylvania  Railroad  Company.  Heard 
on  demurrer  to  plea.     Judgment  for  plaintiff . 

Argued  March  term,  1900,  before  the  Chief  Justice  and  Van 
Syckel  and  Gummere,  JJ. 

Edward  E.  Maxson,  for  plaintiff. 

Jas.  B.  Vredenburgh,  for  defendant. 

Van  Syckel,  J.  —  Cornelius  McKeering  died  from  injuries 
received  while  in  the  service  of  the  defendant  company,  and  this 
suit  is  brought  by  his  administrators  to  recover  damages  for  the 
pecuniary  loss  of  the  next  of  kin  by  reason  of  the  alleged  negligence 
of  the  defendant.  The  plea  to  which  the  plaintiff  has  demurred  sets 
up  that  the  said  company,  in  connection  with  its  business,  has  law- 
fully maintained  a  relief  fund,  of  which  such  of  its  employees  as 
desired  to  do  so  became  members;  that  thereby  relief  and  financial 
assistance  was  provided  for  them  when  they  became  disabled  by 
accident  or  sickness,  and,  in  the  event  of  their  death,  for  the  rela- 
tives or  other  beneficiaries  specified  in  the  application  of  such 
employees;  that  said  Cornelius  McKeering  in  his  lifetime  made 
application  in  writing  for  and  was  admitted  to  membership  in  said 
relief  fund,  and  did  then  in  said  application  designate  that  the  death 
benefit,  in  the  event  of  his  death,  should  be  payable  to  his  sister, 
Nora  McKeering,  and  did  therein  and  thereby  agree  that,  if  accepted 
as  a  member,  the  acceptance  of  benefits  from  said  relief  fund  for 

I.  See,  also,  Meekin  v,  Brooklyn  Heights  R.  R.  Co.  (N.  Y.),  case  next  reported. 
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injury  or  death  should  operate  as  a  release  of  all  claims  for  damages 
against  the  said  defendant  arising  from  such  injury  or  death;  that 
after  the  death  of  the  said  Cornelius  McKeering  the  said  Nora 
McKeering  did  accept  from  the  said  relief  fund  the  sum  of  $500,  as 
the  death  benefit  of  the  said  Cornelius,  and  did  give  a  receipt  and 
acquittance  for  the  same  to  the  defendant  company,  which  acquit- 
tance the  defendant  averred  in  said  plea  operated  as  a  release  of  all 
claims  for  damages  arising  from  the  death  of  said  decedent. 

If  Cornelius  had  not  died  from  his  injury,  and  had  accepted  the 
$500  from  the  company's  relief  fund,  he  could  not  have  maintained 
an  action  to  recover  damages  for  the  alleged  negligence  of  the 
defendant.  Beck  v.  Railroad  Co.  (N.  J.  Err.  and  App.),  6  Am.  Neg. 
Rep.  601,  43  Atl.  Rep.  908. 

The  death  act  provides  **  that  whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect  or  default,  and  the  act, 
neglect  or  default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action,  and  recover  dam- 
ages in  respect  thereof,  then  and  in  every  such  case  the  person  who, 
or  the  corporation  which  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  of  damages.  That  every  such 
action  shall  be  brought  by  and  in  the  name  of  the  personal  repre- 
sentative of  such  deceased  person;  and  the  amount  recovered  in 
every  such  action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  distributed  to 
such  widow  and  next  of  kin,  in  the  proportions  provided  by  law  in 
relation  to  the  distribution  of  personal  property  left  by  persons 
dying  intestate;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  fair  and  just,  with  reference  to  the 
pecuniary  injury  resulting  from  such  death  to  the  wife  and  next 
of  kin  of  the  deceased."     Gen.  St.  p.  1188. 

In  Read  v.  Railway  Co.,  L.  R.  3  Q.  B.  555,  which  was  a  suit 
against  the  railway  company  for  negligence  which  caused  the  death 
of  Read,  under  a  statute  similar  to  our  own,  the  defendant  pleaded 
that  Read  in  his  lifetime  accepted  a  sum  of  money  in  full  satisfac- 
tion and  discharge  of  all  the  claims  and  causes  of  action  he  had 
against  defendant,  to  which  plea  the  plaintiff  demurred.  The  Court 
of  Queen's  Bench  overruled  this  demurrer,  remarking  that  it  was 
not  the  intention  of  the  statute  to  make  the  wrongdoer  pay  dam- 
ages twice  for  the  same  wrong;  that  it  applied  only  to  a  case  where 
the  party  injured  had  not  recovered  compensation  against  the 
wrongdoer. 

The  like  question  was  presented  to  the  Supreme  Court  of  New 
York  in  Dibble r.  Railroad  Co.,  25  Barb.  183,  where  the  deceased  in 
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his  lifetime  settled  with  the  company  and  received  compensation  for 
his  injury.  The  court  denied  the  right  of  action  to  the  administra- 
tor for  the  benefit  of  the  widow  and  next  of  kin,  saying  "  that  the 
injury  resulting  from  the  death  to  the  class  of  persons  intended  to 
be  benefited  by  the  act  might  be  precisely  the  same  where  compen- 
sation had  as  where  it  had  not  been  made.  But  the  action  is  con- 
fined exclusively  to  a  case  where  the  injured  person  would  have 
been  entitled  to  maintain  an  action  and  recover  damages  if  death 
had  not  ensued,  and  where  the  defendants  would  have  been  liable 
if  death  had  not  ensued,  and  is  not  founded  wholly  upon  the  fact 
that  a  death  has  been  caused  by  an  act  of  a  particular  character 
from  which  injury  and  damage  have  resulted.  Here  the  injured 
person  would  not  have  been  entitled  to  maintain  an  action  at  any 
time  after  settlement  to  recover  damages.  That  act,  accompanied 
by  payment,  extinguished  both  the  right  and  the  liability,  and  for 
every  legal  purpose  the  act,  neglect,  or  default  was  as  though  it  had 
never  occurred.  There  was  no  liability  to  continue,  whether  death 
ensued  or  not.  The  object  of  the  statute,  as  I  understand  it,  was 
to  continue  the  cause  of  action  which  the  injured  person  had,  and 
which  he  had  not  enforced,  but  might  have  enforced  if  death  had 
not  ensued,  for  the  benefit  of  the  widow  and  next  of  kin,  to  enable 
them  to  obtain  their  damages  resulting  from  the  same  primary  cause, 
and  not  to  create  an  entirely  new  and  additional  right  of  action." 
The  Supreme  Court  of  Vermont  has  adopted  the  like  view,  that 
damages  cannot  be  recovered  twice  for  a  single  wrongful  act. 

In  Legg  V,  Britton  (Vt.),  24  Atl.  Rep.  1016,  the  person  injured 
died  after  he  had  brought  his  suit  for  damages  under  section  2134 
of  the  Statutes  of  Vermont,  which  provided  **  that,  if  the  party  died 
pending  an  action  for  personal  injuries,  the  action  might  be  prose- 
cuted to  final  judgment  by  his  personal  representatives."  This  suit 
was  prosecuted  to  judgment,  and  damages  were  recovered  against 
the  defendant,  and  this  judgment  was  held  to  be  a  bar  to  a  suit 
brought  after  the  death  of  the  injured  person  for  the  benefit  of  the 
widow  and  next  of  kin.  The  case  subjudice  differs  from  the  cases 
above  cited  in  that  the  decedent  in  his  lifetime  did  not  deprive  him- 
self of  his  right  of  action  by  accepting  a  substituted  remedy;  at  the 
time  of  his  death  he  could  have  maintained  an  action  for  the  injury. 

In  Bradshaw  v.  Railway  Co.,  L.  R.  10  C.  P.  189,  which  was  an 
action  on  contract,  the  executor  of  deceased  was  permitted  to 
recover  the  damage  arising  to  his  personal  estate  from  medical 
expenses  and  loss  occasioned  by  his  inability  to  attend  to  business, 
and  it  was  held  that  this  was  not  affected  by  the  right  of  the  widow 
and  next  of  kin  to  recover  damages  under  Lord  Campbell's  act,  on 


American  Negligence  reports,  489 

the  ground  that  in  case  of  the  right  of  action  which  the  executor 
had  at  common  law  the  representative  sues  as  legal  owner  of  the 
general  personal  estate  which  descended  to  him  in  course  of  law, 
while  under  the  said  act  he  sues  as  trustee  in  respect  of  a  different 
right  on  behalf  of  particular  persons  designated  in  the  act. 

In  Leggott  V,  Railway  Co.,  L.  R.  i  Q.  B.  Div.  599,  the  same  dis- 
tinction was  observed. 

Maney  v.  Railroad  Co.,  49  III.  App.  105,  was  a  suit  by  the  admini- 
stratrix of  deceased  to  recover  for  injuries  which  resulted  in  his 
death.  The  company  pleaded  that  deceased  in  his  lifetime  was  a 
member  of  a  branch  of  the  said  company  called  its  "  Relief  Depart- 
ment," and  that  he  received  a  certificate  of  membership  entitling 
his  widow,  as  a  beneficiary,  to  receive  a  sum  of  money  in  case  of  his 
death,  and  providing  that  the  acceptance  of  such  sum  should  oper- 
ate as  a  release  of  all  claims  for  damages,  which  could  be  made  by 
his  heirs,  executors,  or  administrators;  that  after  the  death  of  said 
decedent  the  company  paid  the  sum  named  in  the  certificate  to  the 
widow,  which  she  accepted.  The  court  held  this  plea  to  be  bad; 
that  the  damages,  when  recovered,  were  to  be  distributed  among 
the  widow  and  next  of  kin,  in  whose  favor  the  statute  created  a 
right;  and  that  the  act  of  the  widow  could  not  deprive  the  other 
next  of  kin  of  their  right  of  action.  The  opinion  concluded  by  say- 
ing that,  if  the  membership  in  the  relief  fund  had  provided  for  the 
payment  of  the  sum  named  to  all  persons  who  under  the  statute  had 
the  right  of  recovery  in  the  event  of  his  death,  the  acceptance  of 
such  sum  by  them  might  have  operated  as  a  bar,  upon  the  doctrine 
of  estoppel. 

In  Waldo  v,  Goodsell,  33  Conn.  432,  the  husband  died  from  his 
injuries  before  he  made  any  settlement  with  the  defendant,  and  the 
wife,  who  was  the  next  of  kin,  also  died  before  suit  was  brought. 
The  Connecticut  court  recognized  a  vested  right  in  the  wife,  on  the 
death  of  her  husband,  to  the  damages,  and  held  that  the  right  to 
such  damages  on  her  death  went  to  her  heirs,  and  not  to  the  heirs 
of  her  husband. 

These  cases,  we  think,  fully  support  the  proposition  that  where 
the  right  of  action  exists  in  the  injured  party  at  the  time  of  his 
death,  where  he  has  done  no  act  to  have  a  suit  by  himself  if  he  had 
survived,  there  the  right  of  action  under  the  statute  is  a  vested 
right  in  those  who  are  the  beneficiaries.  This  must  be  accepted  as 
the  rule  in  this  State  under  the  decision  of  the  Court  of  Errors  and 
Appeals  in  Cooper  v.  Electric  Co.,  44  Atl.  Rep.  633.  That  was  an 
action  brought  by  Cooper,  as  administrator  of  Lessie  Madison, 
deceased,  against  the  defendant  for  causing  the  death  of  said  Lessie 
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by  negligence.  Pending  the  suit,  the  father,  who  was  the  bene- 
ficiary, died.  Mr.  Justice  Depue,  in  delivering  the  opinion  of  the 
<:ourt,  held  **  that  the  pecuniary  injury  to  be  compensated  for  is 
that  of  the  widow  or  persons  who  are  next  of  kin  at  the  time  of  the 
death  of  the  deceased,  and  that  the  cause  of  action  created  by  the 
statute  inures  to  such  persons  as  a  vested  right.  By  this  statute  a 
property  right  is  created  in  the  beneficiary  of  such  a  nature  as  under 
the  ruling  in  Noice  z/.  Brown,  39  N.  J.  Law,  569,  would  give  the 
action  the  quality  of  survivorship,  and  take  it  out  of  the  maxim, 
*  Actio  personalis  moritur  cum  persona.''  "  The  wrongful  act  in 
this  case  was  such  as  would  have  entitled  the  injured  person  to 
maintain  an  action  if  death  had  not  ensued,  and  therefore  a  right  01 
action  on  his  death  vested  by  force  of  the  statute  in  the  plaintiff. 
That  vested  statutory  right  cannot  be  defeated  by  the  release  of 
Nora  McKeering,  nor  by  her  acceptance  of  the  provision  under  the 
relief  fund.  No  act  on  her  part  unauthorized  by  the  other  next  of 
kin  can  bar  their  right  of  recovery. 

Whether  the  trial  court,  in  case  the  plaintiff  recovers  in  this  suit, 
should  control  the  judgment,  so  that  the  share  thereof  of  Nora 
McKeering,  as  one  of  the  next  of  kin,  will  be  held  for  the  benefit 
of  the  defendant  company,  by  reason  of  the  payment  made  to  her 
under  the  relief  fund,  need  not  now  be  considered.  On  the  demur- 
rer to  the  plea  there  must  be  judgment  in  favor  of  the  plaintiff,  with 
-costs. 

MEEKIN,  Adm'x,  v.  BROOKLYN  HEIGHTS 

RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  October^  igoo. 


DEATH  BY  WRONGFUL  ACT  —  RIGHT  OF  ACTION  —  SURVIVAL.  —  An 
action  to  recover  damages  for  negligently  causing  the  death  of  his  intestate 
survives  the  death  of  the  administrator,  who  was  also  the  father  and  sole 
next  of  kin  of  the  deceased,  as  the  injury  being  for  a  wrong  done  "  to  the 
property,  rights,  or  interests*'  of  the  beneficiary,  the  cause  of  action  sur- 
vives (i). 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court,  in  the  Second  Judicial  Department,  affirming 
an  order  made  by  the  court  at  Special  Term,  reviving  and  continu- 
ing an  action. 

I.  See  also  McKeering  v,  Pennsylvania  R.  R.  Co.  (N.  J.),  preceding  case 
reported. 
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On  the  sth  day  of  October,  1899,  an  action  was  brought  by  Charles 
Meekin,  as  administrator  of  his  deceased  daughter,  Laurie  Meekin, 
against  the  Brooklyn  Heights  Railroad,  to  recover  damages  for  neg- 
ligently causing  her  death.  After  issue  was  joined  and  the  action 
had  been  placed  on  the  calendar  for  trial,  Charles  Meekin  died,  and 
the  petitioner  was  appointed  administratrix  of  his  estate.  Upon  a 
petition  showing  the  foregoing,  among  other  things,  she  applied  at 
Special  Term,  on  notice,  for  an  order  to  revive  and  continue  the 
action  in  her  name,  as  plaintiff.  The  motion  was  opposed,  and 
upon  the  hearing  it  appeared  that  Charles  Meekin  was  the  sole  next 
of  kin  of  Laurie  Meekin,  who,  however,  left  her  mother,  five  broth- 
ers and  six  sisters  her  surviving.  From  an  order  granting  said 
motion,  with  costs,  the  railroad  company  appealed  to  the  Appellate 
Division  of  the  Second  Department,  which  affirmed  the  order  after 
striking  out  the  award  of  costs.  Subsequently,  leave  to  appeal 
from  the  order  of  affirmance  was  granted  and  the  following  question 
certified  for  decision:  "Does  an  action  to  recover  damages  for 
negligently  causing  the  death  of  his  intestate  survive  the  death  of 
the  administrator,  who  was  also  the  father  and  sole  next  of  kin  of 
the  deceased,  where  such  intestate  left  her  surviving  other  persons, 
who,  had  such  father  not  survived  said  intestate,  would  have  been 
next  of  kin  of  such  deceased?  " 

John  L.  Wells,  for  appellant. 

Isaac  M.  Kapper  and  Thomas  E.  Pearsall,  for  respondent. 

Vann,  J.  —  By  the  act  of  1847,  now  substantially  embodied  in  the 
Code  of  Civil  Procedure,  a  right  of  action,  unknown  to  the  common 
law,  was  created,  which  has  since  been  perpetuated  by  the  revised 
Constitution,  L.  1847,  chap.  450,  Const.,  art.  i,  sec.  18.  The  per- 
sonal representatives  of  a  decedent  who  left  a  husband,  wife  or 
next  of  kin  are  authorized  to  "  maintain  an  action  to  recover  dam- 
ages for  a  wrongful  act,  neglect,  or  default,  by  which  the  decedent's 
death  was  caused,  against  a  natural  person  who,  or  a  corporation 
which,  would  have  been  liable  to  an  action  in  favor  of  the  decedent, 
by  reason  thereof,  if  death  had  not  ensued."  Code  Civ.  Pro.,  sec. 
1902.  The  damages  recovered  in  such  an  action  **are  exclusively 
for  the  benefit  of  the  decedent's  husband  or  wife  and  next  of  kin; 
and,  when  they  are  collected,  they  must  be  distributed  by  the  plain- 
tiff as  if  they  were  unbequeathed  assets  left  in  his  hands,  after  pay- 
ment of  all  debts  and  expenses  of  administration."  Id.,  sec.  1903. 
"  The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as  the 
jury  *  *  *  deems  to  be  a  fair  and  just  compensation  for  the 
pecuniary  injuries,  resulting  from  the  decedent's  death,  to  the  person 
or  persons  for  whose  benefit  the  action  is  brought."    Id.,  sec.  1904. 
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The  Revised  Statutes,  which  are  modified  to  some  exteat  by  these 
provisions  of  the  Code,  authorize  an  executor  or  administrator  to 
maintain  an  action  "for  wrongs  done  to  the  property,  rights  or 
interests  of  another,**  after  his  death,  against  the  wrongdoer,  and 
after  his  death  "  against  his  executors  or  administrators  in  the  same 
manner  and  with  the  like  effect  in  aJl  respects  as  actions  founded 
upon  contract."  This  provision,  however,  does  not  extend  to 
actions  for  slander,  libel,  assault  and  battery,  or  false  imprisonment, 
nor  to  actions  **  for  injuries  to  the  person  of  the  plaintiff  or  to  the 
person  of  the  testator  or  intestate  of  any  executor  or  administrator." 
2  R.  S.,  9  ed.,  1907. 

The  question,  therefore,  is  whether  the  right  of  action  created  by 
the  Act  of  1847,  and  continued  by  the  Code  of  Civil  Procedure,  is 
to  recover  damages  for  wrongs  done  to  the  property  right  or  inter- 
ests of  another,  or  for  injuries  to  the  person  of  the  decedent.  Some 
confusion  has  arisen  because  the  statute  creates  a^  property  right  out 
of  an  injury  to  the  person,  and  confers  it  not  upon  the  one  injured 
but  upon  his  representatives  for  the  benefit  of  his  wife  and  next  of 
kin.  The  theory  of  the  statute  is  that  damages  should  be  recovered 
for  injuries  to  the  estate  of  the  beneficiaries  of  the  action,  which 
injuries  were  caused  by  the  death  of  the  decedent.  The  beneficia- 
ries named  in  the  statute  sustain  such  a  legal  relation  to  the  deceased 
by  blood  or  marriage  that  it  is  presumed  they  would  have  been 
pecuniarily  benefited  by  his  continuance  in  life,  and  hence  damages 
are  allowed  for  a  wrongful  act  or  omission  causing  his  death.  If 
he  had  lived,  the  support,  education  or  services  required  from  him 
by  law,  as  well  as  benefits  in  the  nature  of  gifts  conferred  in  the 
past,  might  have  been  continued,  to  the  pecuniary  advantage  of  the 
beneficiary.  So  the  decedent,  by  continuing  to  live,  might  increase 
his  estate,  and  thus  increase  the  amount  to  be  inherited  from  him 
upon  his  death  in  the  course  of  nature.  Hence,  the  statute  declares 
that  the  damages  awarded  shall  be  a  fair  and  just  compensation  for 
the  pecuniary  injuries  resulting  from  the  death,  not  to  the  person 
injured,  but  to  the  person  for  whose  benefit  the  action  is  brought. 
While  a  personal  injury  must  cause  the  death,  damages  are  allowed, 
not  for  an  injury  to  the  person  deceased,  but  for  an  injury  to  the 
estate  of  the  beneficiary.  The  statute  thus  contemplates  the  indi- 
rect rather  than  the  direct  effect  of  the  wrongful  act.  This  is  evi- 
dent from  the  well-settled  law  that  nothing  can  be  recovered  for 
the  pain  or  suffering  of  the  deceased,  if  he  lingers  before  dying,  or 
for  punitive  damages,  even  when  aggravating  circumstances  would 
warrant  them  if  the  action  were  between  the  person  injured  and  a 
person  inflicting  the  injury.     The  amount  of  damages  in  this  class 
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depends  upon  the  value  of  the  reasonable  expectation  of  pecuniary 
benefits  from  the  continuance  in  life  by  the  decedent  to  the  husband 
or  wife  and  next  of  kin.  This  is  a  right  of  property  which  becomes 
vested  in  the  beneficiaries  at  the  moment  of  death  and  can  be  con« 
verted  into  money  through  a  statutory  action  brought  for  their 
benefit  by  the  personal  representatives,  who  are  simply  trustees  for 
the  purpose.  Wooden  v,  W.  N.  Y.  &  P.  R.  R.  Co.,  126  N.  Y.  10. 
The  damages  bear  interest  from  the  date  of  the  death,  in  accord- 
ance with  the  general  rule  relating  to  injuries  to  property,  which  is 
never  applied  in  cases  of  injury  to  the  person.  When  collected,  the 
damages  are  distributed  "as  if  they  were  unbequeathed  assets.*' 
Thus  the  statute  creates  a  right  of  action  for  damages  td  the  estate 
of  the  Ueneficianes,  caused  by  a  wrongful  act  or  omission,  which 
deprived  them  of  some  pecuniary  benefit  reasonably  to  be  expected 
from  the  continuance  in  life  of  the  decedent.  That  right  of  action 
was  the  property  of  the  beneficiary  which  was  not  forfeited  by  his 
death,  but  became  a  part  of  his  estate.  No  order  of  revivor  would 
have  been  necessary  in  this  case  if  the  beneficiary  had  not  been  the 
sole  administrator.  The  weight  of  authority  is  in  accordance  with 
these  views,  although  the  gradual  development  of  the  law  upon  the 
subject  has  resulted  in  some  diversity  of  opinion.  While  the  ques- 
tion was  not  up  in  one  of  the  early  cases,  it  was  touched  upon  dur- 
ing the  discussion.     Oldfield  v,  N.  Y.  &  H.  R.  R.  Co.,  14  N.  Y. 

3»o»  316. 

In  Quin  v,  Moore,  15  N.  Y.  432,  it  was  held  that  the  interest  of 
the  beneficiary  was  capable  of  assignment,  which  is  a  test  of  the 
right  to  revive.  In  deciding  the  case  the  court  said:  "  The  inter- 
est of  Mrs.  Kerns  was  also  assignable.  In  respect  to  purely  per- 
sonal torts  it  is  true  that,  at  common  law,  the  right  of  action  ceases 
with  the  life  of  the  injured  party.  But  in  this  case,  although  the 
tort  was  personal  to  the  child  who  died,  the  statute  comes  in  and 
declares  that  a  right  of  action  shall  survive  to  the  administrator. 
The  theory  of  the  statute  is  that  the  next  of  kin  have  a  pecuniary 
interest  in  the  life  of  the  person  killed,  and  the  value  of  this  inter- 
est is  the  amount  for  which  the  jury  are  to  give  their  verdict. 
Neither  the  personal  wrong,  nor  outrage  to  the  decedent,  nor  the 
pain  and  suffering  he  may  have  endured,  are  to  be  taken  into 
account.  These  would  be  the  foundation  of  the  action,  and  would 
furnish  the  criterion  of  damages,  if  death  had  not  ensued,  and  the 
injured  party  had  brought  the  suit.  But  the  claim  of  the  admini- 
strator, and  through  him  of  the  next  of  kin,  is  altogether  different. 
The  statute  imputes  to  them  a  direct  pecuniary  loss  in  being 
deprived  of  a  life  to  them  of  greater  or  less  value.     For  example,  in 
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the  present  case,  James  Kerns  was  a  minor;  his  mother  was,  by 
law,  entitled  to  his  services  until  he  should  come  of  age.  Of  these 
she  was  deprived  by  the  wrongful  or  negligent  act  of  the  defend- 
ants, which  destroyed  his  life.  The  common  law  gave  no  action  for 
this  injury.  The  statute,  possibly  with  greater  justice,  declares  a 
different  principle,  and  holds  the  wrongdoer  liable  to  make  com- 
pensation. ♦  ♦  ♦  The  interest  which  a  person  has  iikthe  life  of 
another  on  whom  he  is  dependent,  or  to  whose  services  he  is  enti- 
tled, the  Legislature  have  chosen  to  regard  as  a  pecuniary  right,  a 
right  having  the  essential  attributes  of  property,  so  that  when  it  is 
taken  away  compensation  is  due."  In  a  later  case  ic  was  said  in  a 
dissenting  opinion,  written  by  the  same  judge,  that  these  views 
were,  in  some  respects,  not  well  considered.  Whitford  v,  Panama 
R.  R.  Co.,  23  N.  Y.  465,  489.  The  cases  must  be  read  in  connec- 
tion with  the  statute  in  force  at  the  time  they  arose,  and  hence 
Dickens  v.  N.  Y.  C.  R.  R.  Co.,  23  N.  Y.  158,  has  no  significance, 
because  tlie  act  did  not  include  the  husband  as  a  beneficiary  (i). 

When  the  Tilley  case  was  first  before  the  court  it  was  held  that 
there  could  be  no  recovery  for  the  expectancy  of  the  children  of  a 
married  woman  from  her  earnings,  because,  as  the  law  then  stood, 
such  earnings  became  the  property  of  her  husband  as  soon  as  real- 
ized. The  question  relating  to  the  value  of  '*  probable  succession  " 
was  discussed  with  a  strong  intimation  that  it  was  the  proper  basis 
of  damages.  Tilley  v,  Hudson  River  R.  R.  Co.,  24  N.  Y.  471,  474. 
That  case  came  before  the  court  a  second  time  in  29  N.  Y.  252, 
where  it  was  held  that  in  an  action  for  negligence,  resulting  in  the 
death  of  a  mother,  evidence  of  her  capacity  for  business  and  to  save 
money,  and  also  to  bestow  upon  her  children  such  training,  instruc- 
tion and  education  as  would  be  pecuniarily  serviceable  to  them  in 
after  life,  is  admissible  on  the  question  of  damages.  In  the  course 
of  its  opinion  the  court  said  with  reference  to  these  elements  of 
damages  that  *'  it  is  not  essential  to  show  that  they  necessarily 
result  in  direct  pecuniary  advantage;  it  is  sufficient  that  they  may 
do  so;  that  they  often  do  so;  that  it  is  possible  and  not  improbable 
that  siich  may  be  the  result,  and  that,  therefore,  these  items  may 
be  set  forth  and  presjsnted  for  the  consideration  and  deliberation  of 
the  jury,  to  be  disposed  of  as  they  shall  deem  to  be  just."  To  the 
same  effect  are  Mclntyre  v,  N.  Y.  C.  K.  R.  Co.,  37  N.  Y.  287,  289  (2); 

I    Dickens  v.  N.  Y.  Cent.  R.  R.  Co.,     Abb.  Ct.  App.  Dec.  504,  i  Keyes,  23, 
23  N.  Y.  158,  is  reported  in  5  Am.  Neg.     reported  in  5  Am.  Neg.  Cas.  64. 
Cas.  61,  reversing  28  Barb.  41,  28  How.        2.  Mclntyre  v.  N.  Y.   Cent.   R.   R. 
Pr.  228.    See  subsequent  decision,    i    Co.,  37  N.  Y.  287,  is  reported  in  5  Am. 

Neg.  Cas.  97. 
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O'Mara  v.  H.  R.  R.  R.  Co.,  38  N.  Y.  445,  and  McGovern  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  417,  424. 

In  Cregin  v,  Brooklyn  Crosstown  R.  R.  Co.,  75  N.  Y.  192,  194, 
the  court  said:  **  The  rights  and  interests  for  tortious  injuries  to 
which  this  statute  preserves  the  right  of  action  have  frequently 
been  considered,  and  it  is  generally  conceded  that  they  must  be 
pecuniary  rights  or  interests,  by  injuries  to  which  the  estate  of  the 
deceased  is  diminished."  That  is,  by  diminishing  his  estate  the 
value  of  the  right  of  inheritance  is  diminished  and  thus  the  bene- 
ficiaries are  injured  in  their  estate. 

In  Hegerich  v,  Keddie,  99  N.  Y.  258,  it  was  held  that  the  cause 
of  action  for  damages  from  negligence  resulting  in  death  abates 
upon  the  death  of  the  wrongdoer,  and  that  an  action  cannot  be 
maintained  against  his  representatives.  This  is  a  necessary  result 
from  the  fact  that  the  Code  modifies  the  Revised  Statutes  and  the 
common  law  only  as  to  the  personal  representatives  of  the  person 
injured,  and  not  as  to  those  of  the  person  who  inflicted  the  injury. 

In  Littlewood  v.  Mayor,  etc.,  89  N.  Y.  24,  it  was  held  that  **  when 
one  injured  by  the  wrongful  act,  neglect  or  default  of  another 
brings  suit  and  recovers  damages  for  the  injury  in  his  lifetime,  in 
case  death  subsequently  results  from  the  injury,  his  personal  rep- 
resentatives cannot  maintain  an  action  under  the  Act  of  1847/*  As 
a  matter  of  course  the  beneficiaries,  in  the  absence,  at  least,  of 
express  authority  from  the  Legislature,  could  not  have  in  effect  a 
double  recovery,  first  through  the  settlement  with  the  intestate  and 
inheritance  from  him,  and  second  through  the  action  under  the 
statute. 

It  appears  from  an  examination  of  the  record  in  Thomas  v,  Utica 
and  Black  River  R.  R.  Co.,  6  Civ.  Pro.  R.  353,  34  Hun,  626,  98  N. 
Y.  649,  that  the  trial  court  submitted  to  the  jury  the  following  ques- 
tion upon  the  subject  of  damages:  *'What  was  the  reasonable 
expectation  of  pecuniary  benefit  to  the  next  of  kin,  by  inheritance 
or  otherwise,  from  the  continuance  in  life  of  the  deceased  worth  in 
money?"  In  that  cise  the  deceased  was  an  unmarried  man,  who 
left  him  surviving  only  brothers  and  sisters  and  children  of  deceased 
brothers  or  sisters,  and  it  was  held  in  all  the  courts  that  the  ques- 
tion submitted  to  the  jury  embraced  the  correct  measure  of  damages. 

So  in  Keenan  v.  Brooklyn  City  R.  R.  Co.,  145  N.  Y.  348,  350,  it 
was  said:  "  The  jury,  in  determining  the  amount  of  damages  that 
should  be  awarded,  was  in  duty  bound  to  consider  the  various  ele- 
ments of  pecuniary  loss  sustained  by  the  father.  First,  the  probable 
earnings  of  the  son  during  his  minority  over  and  above  his  support, 
clothing  and  education;   next,  the  probability  of  his  living  and 
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becoming  of  sufficient  ability  to  support  his  father  in  case  of  his 
becoming  aged,  poor  and  unable  to  support  himself;  and  then  they 
had  the  right  to  consider  the  amount  he  would  have  brought  to  his 
next  of  kin  while  living,  and  their  prospect  of  inheriting  from  him 
after  death.  Johnson  v,  L.  I.  R.  R.  Co.,  80  Hun,  306;  affirmed  in 
this  court,  144  N.  Y.  719."  See,  also,  Thomas  on  Negligence,  465; 
Si^dgwick  on  Damages,  sec.  572;  3  Sutherland  on  Damages,  282; 
Terry  v,  Jewett,  78  N.  Y.  338  (i );  Kellogg  v.  R.  R.  Co.,  79  N.  Y. 
72;  Murphy  z/.  R.  R.  Co.,  88  N.  Y.  445  (2);  Houghkirk  v.  R.  R. 
Co.,  92  N.  Y.  219;  Harlinger  v.  R.  R.  Co.,  92  N.  Y.  661;  Lockwood 
V.  R.  R.  Co.,   98  N.Y.  523;  Mundt «/.  Glokner,  24  App.  Div.  no. 

Thus  it  appears,  both  from  the  statute  and  the  authorities,  that 
the  damages  awarded  for  the  negligent  act  are  such  as  result  tu  the 
property  rights  of  the  person  or  persons  for  whose  benefit  the  cause 
of  action  was  created.  Nothing  is  allowed  for  a  personal  injury  to 
the  personal  representatives  or  to  the  beneficiaries,  but  the  allow- 
ance is  simply  for  injuries  to  the  estate  of  the  latter  caused  by  the 
wrongful  act.  The  statute,  as  it  has  been  held,  is  not  simply  reme- 
dial, but  creates  a  new  cause  of  action  in  favor  of  the'  personal  rep- 
resentatives of  the  deceased,  which  is  wholly  distinct  from  and  not 
a  revivor  of  the  cause  of  action,  which,  if  he  had  survived,  he  would 
have  had  for  his  bodily  injury.  **  Although  the  action  can  be  main- 
tained only  in  the  cases  in  which  it  could  have  been  brought  by 
the  deceased  if  he  had  survived,  the  damages,  nevertheless,  are 
given  upon  different  principles  and  for  different  causes.  In  an 
action  brought  by  a  person  injured,  but  not  fatally,  by  the  negli- 
gence of  another,  he  recovers  for  his  pecuniary  loss,  and  in  addi- 
tion for  his  pain  and  suffering  of  mind  and  body,  while  under  the 
statute  it  is  not  the  recompense  which  would  have  belonged  to  him 
which  is  awarded  to  his  personal  representative,  but  the  damages 
are  to  be  estimated  with  reference  to  the  pecuniary  injuries  result- 
ing from  such  death  to  the  wife  and  next  of  kin  of  such  deceased 
person."  Whittord  v,  Panama  R.  R.  Co.,  supra.  As,  in  the  lan- 
guage of  the  statute,  **  the  damages  awarded  to  the  plaintiff  "  are 
to  be  estimated  on  the  basis  of  a  *'  fair  and  just  compensation  for 
the  pecuniary  injuries  resulting  from  the  decedent's  death  to  the 
person  or  persons  for  whose  benefit  the  action  is  brought,**  we 
think  the  injury  is  for  a  wrong  done**  to  the  property,  rights  or 
interests  "   of  the  beneficiary,  and   that  hence  the  cause  of  action 

1.  Terry  v.  Jewett,  78  N.  Y.  338,  is  R.  Co.,  88  N.  Y.  445,  is  reported  in  5 
ce ported  in  5  Am.  Neg.  Cas.  225.  Am.  Neg.  Cas.  238* 

2.  Nturphy  v.  N.  Y.  Cent.,  etc.,  R. 
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survives,  the  recovery,  if  any,  being  a  part  of  his  estate,  the  same 
as  it  would  have  been  if  collected  and  paid  over  before  his  death. 

The  order  appealed  from  should,  therefore,  be  affirmed,  with 
costs,  and  the  question  certified  to  us  answered  in  the  affirmative. 

Parker,  Ch.  J.;  O'Brien,  Bartlett,  Haight,  Landon  and 
CuLLEN,  JJ.,  concur. 

Order  affirmed. 


sullivan  v.  metropolitan  street 

railway  company. 

Supreme   Cauri^   New    Yorkj  Appellate  Division^  First    Department^ 

July,  ipoo. 


MASTER  AND  SERVANT  —  STREETCAR  DRIVER  LEADING  HORSES 
AROUND  EXCAVATION.  STRUCK  BY  CAR  IN  CONTROL  OF  CON- 
DUCTOR  —  INCOMPETENT  EMPLOYEE  —  PROXIMATE  CAUSE.  — 
Plaintiff,  while  driving  one  of  defendant's  street  cars,  came  to  an  excava- 
tion on  the  track,  and  was  obliged  to  unhitch  the  horses  from  the  car,  hand- 
ing the  control  of  the  car  to  the  cond actor  as  it  passed  over  the  excavation. 
As  plaintiff  was  driving  the  horses,  he  stumbled  and  fell,  and  before  he 
could  recover  himself,  the  car,  which  was  following,  ran  upon  and  injured 
him.  The  conductor  had  just  been  hired,  and  had  received  no  instructions 
as  to  handling  the  brakes,  and  in  trying  to  check  the  speed  of  the  car, 
instead  of  applying  the  brakes  he  loosened  them,  and  the  car  thus  ran  over 
plaintiff.  Held,  that  the  ignorance  of  the  conductor  in  handling  the  break 
and  inability  to  control  the  car,  was  the  proximate  cause  of  the  accident, 
and  that  defendant  was  negligent  in  failing  to  properly  instruct  the  con- 
ductor in  the  management  of  the  brakes  on  the  car  (i). 
O'Brien  and  Hatch.  JJ.,  dissented. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Sullivan  against  the  Metropolitan  Street- Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.     Judgment  affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  Rumsey,  Patter- 
son and  O'Brien,  JJ. 

Charles  F.  Brown,  for  appellant. 

Otto  H.  Droege,  for  respondent. 

I.  For  actions  arising  out  of  Injuries  Railroads  by  which  Employees  are 

to  Street   Railroad  Employees  through  Injured. 

Master's  Negligence,  see  at  end  of  this  See,   also,   Note  on   Collisions  on 

case  Note  on  Collisions  on  Street  Steam  Railroads  in  which  Employees 

WERE  Injured,  pages  400-405,  ante. 
Vol.  VIII  — 32 


i 
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RuMSEY,  J.  —  The  action  was  brought  to  recover  for  injuries 
received  by  the  plaintifif  while  driving  a  horse  car  upon  one  of  the 
roads  operated  by  the  defendant.  At  the  close  of  the  evidence  the 
court  submitted  to  the  jury  certain  questions  of  fact,  and  in  reply 
to  them  they  found  that  the  plaintiff  was  free  from  contributory 
negligence,  that  the  conductor  of  the  horse  car  was  guilty  of  negli- 
gence which  was  the  proximate  cause  of  the  injury  complained  of, 
that  the  conductor  was  not  competent  to  perform  the  duties  of  his 
position,  and  that  the  defendant  had  not  used  ordinary  care  in  his 
selection  and  appointment.  They  assessed  the  damages  sustained 
by  the  plaintiff  at  $2,500,  and  a  verdict  was  directed  by  the  court 
for  that  amount.  Judgment  was  thereupon  entered,  a  motion  for 
a  new  trial  was  denied,  and  from  the  judgment  and  the  order  deny- 
ing the  new  trial  this  appeal  is  taken. 

It  is  not  claimed  upon  the  appeal  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  that  question  will  not  be  considered. 
The  appellant  seeks  to  reverse  the  judgment  upon  the  ground  that 
no  negligence  was  shown  on  the  part  of  the  defendants,  and  that 
the  answers  of  the  jury  to  the  questions  in  that  respect  were  against 
the  weight  of  evidence.  So  far  as  the  second  ground  is  concerned, 
there  is  no  doubt  that  there  was  sufficient  evidence  to  warrant  the 
jury  in  finding  as  they  did  upon  each  question.  The  only  question 
is  whether  the  inference  that  the  defendant  was  guilty  of  actionable 
negligence  might  fairly  arise  from  the  evidence  and  the  facts  found 
by  the  jury.  The  facts  were,  substantially,  that  when  the  plaintiff 
received  the  injuries  he  was  driving  a  horse  car  on  one  of  the 
defendant's  roads.  He  was  going  down  Amsterdam  avenue,  and 
as  he  approached  Eighty-sixth  street  he  came  to  a  place  where 
employees  of  the  defendant  had  dug  an  excavation  along  the  track 
for  the  purpose  of  making  repairs.  As  he  approached  it  became 
necessary  for  him  to  detach  his  horses  from  the  car  and  to  drive 
them  to  the  southerly  end  of  the  excavation,  leaving  the  car  to  run 
down  the  grade  at  that  point  by  its  own  weight,  until  it  reached  a 
place  where  he  could  hitch  the  horses  to  it  again.  As  he  unhitched 
the  horses  from  the  car,  he  rang  the  bell  for  the  conductor  to  come 
to  the  front  platform.  The  conductor  did  so,  and  assumed  the 
control  of  the  car  as  it  passed  over  the  excavation.  As  the  plaintiff 
was  driving  the  horses,  he  stumbled  and  fell,  and,  before  he  could 
recover  himself,  the  car,  which  was  following,  ran  upon  him  and 
injured  him  severely.  The  conductor,  on  the  front  platform,  under- 
took to  check  the  speed  of  the  car  by  applying  the  brakes.  He 
was  far  enough  from  the  plaintiff  when  he  stumbled  to  stop  the  car, 
had  he  known  how  to  do  it.     But  he  was  ignorant,  and,  instead  of 
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applying  the  brakes  he  loosened  them;  and  there  was  then  nothing 
to  check  the  speed  of  the  car,  or  to  prevent  its  running  against  the 
plaintiff  as  it  did.  The  conductor  had  just  been  hired  by  the 
defendant  company.  Before  being  set  to  work,  he  had  received 
instructions  as  to  the  collection  of  fares,  giving  transfers,  ringing 
the  bell  to  notify  the  driver  to  stop  and  start  the  car,  and  calling 
the  names  of  the  streets,  but  he  had  received  no  instructions  what- 
ever as  to  the  proper  manner  of  handling  the  brakes  in  case  it 
should  become  necessary  for  him  to  do  so.  The  plaintiff  claims 
that  in  this  respect  the  conductor  was  incompetent,  and  that  he 
was  known  to  be  incompetent  by  the  defendant  company,  and  that 
its  act  in  placing  an  incompetent  person  upon  the  car  was  negli- 
gence for  which  it  was  responsible.  Ordinarily,  when  one  is  injured 
because  of  the  negligence  of  a  fellow-servant,  he  cannot  charge  the 
master  with  the  results  of  that  negligence,  because  it  is  one  of  the 
risks  of  the  employment  which  he  assumes;  but,  before  a  master 
can  require  a  servant  to  assume  the  risk  of  the  negligence  of  a  fel- 
low-servant, he  is  bound  to  use  reasonable  care  to  employ  a  person 
competent  to  perform  the  duties  of  his  position,  or,  if  incompetent 
when  hired,  to  give  him  proper  instructions  about  them.  Shear.  & 
R.  Neg.  (5th  ed.),  sec.  185^;  Baulec  v.  Railroad  Co.,  59  N.  Y.  356; 
Mann  i).  Canal  Co.,  91  N.  Y.  498;  Malay  v.  Light  Co.,  41  App.  Div. 
(N.  Y.),  578,  58  N.  Y.  Supp.  659.  There  can  be  no  doubt,  upon 
the  facts  shown  here,  that  the  conductor  did  not  know  how  to 
manage  the  brake  of  the  car,  and  that  his  ignorance,  and  consequent 
inability  to  control  the  car  as  he  ought  to  have  done,  was  the  prox- 
imate, and,  indeed,  the  immediate,  cause  of  the  accident  which 
befell  the  plaintiff. 

But  it  is  said  that  the  conductor  was  called  by  the  plaintiff  to 
take  charge  of  the  car,  when  there  were  other  persons  there  whose 
duty  it  was  to  do  so  while  it  was  passing  over  the  excavation.  This 
is  not  correct.  It  appears  from  the  testimony  of  Levy,  one  of  the 
witnesses,  that  he  was  working  for  the  contractors  on  this  excava- 
tion, and  that  he  was  there,  with  some  other  men,  to  push  the  cars 
over  the  excavation,  "going  uptown  on  the  uptown  track."  He 
says  that  he  had  more  men  than  were  needed  for  this  purpose,  and 
that  he  sent  some  of  them  home;  but  there  is  no  suggestion  that 
the  men  were  there  for  the  purpose  of  taking  care  of  the  cars  on 
the  downtown  track,  or  that  they  had  anything  to  do  with  them. 
The  reason  is  obvious.  The  downtown  cars  were  going  down  grade, 
and  all  that  was  necessary  to  get  them  over  the  excavation  was  to 
start  them,  and  then  their  momentum  would  carry  them  over.  On 
the  other  hand,  the  uptown  cars  had  to  be  pushed  up  the  grade. 
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There  was  reason,  therefore,  why  men  should  be  there  to  push  the 
uptown  cars,  but  none  for  the  downtown  cars.  It  is  said  in  the 
brief  of  the  defendant's  counsel  that  there  was  no  proof  that  it  was 
the  duty  of  the  conductor  to  take  charge  of  the  car  while  it  was 
passing  over  the  excavation.  The  evidence  is  that  he  did  take 
charge  of  it,  without  any  direction  of  the  plaintiff,  and  there  was 
no  suggestion  during  the  trial  but  that  it  was  his  duty  to  do  just  as 
he  did;  but  it  seems  to  have  been  conceded  there  that  the  con- 
ductor, when  he  went  upon  the  front  platform,  was  doing  part  of 
the  duty  he  was  expected  to  do,  and  no  point  was  made  that  there 
was  any  lack  of  evidence  in  that  respect,  nor  was  there  any  sugges- 
tion during  the  whole  trial  that  there  was  any  defect  in  that  regard. 
The  defect  is  suggested  here  for  the  first  time,  and,  that  being  so, 
it  would  be  manifest  injustice  to  permit  to  be  raised  here,  to  over- 
throw this  judgment,  a  question  which,  if  raised  at  the  trial,  might 
have  been,  and  probably  would  have  been  met  by  the  plaintiff. 
Gillies  V,  Improvement  Co.,  147  N.  Y.  420,  42  N.  E.  Rep.  196; 
Flandrow  v.  Hammond,  148  N.  Y.  129,  42  N.  E.  Rep.  511.  That 
point,  therefore,  is  not  presented  for  our  consideration;  and  as 
there  was  sufficient  evidence  to  show  that  the  conductor  was  not 
properly  instructed  as  to  his  duties  in  managing  the  brakes  on  this 
car,  and  that  the  accident  happened  because  he  did  not  know  how 
to  apply  them,  I  see  no  reason  why  the  judgment  is  not  correct 
upon  the  case  made  at  the  trial,  and  therefore  the  judgment  should 
be  affirmed,  with  costs  to  the  respondent. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  concur.  O'Brien  and 
Hatch,  JJ.,  dissent. 

NOTE    ON   COLLISIONS   ON    STREET   RAILROADS    BY   WHICH   EM- 
PLOYEES ARE  INJURED  THROUGH  MASTER'S  NEGLIGENCE. 

What  is  negligence. 

Plaintiff's  husband,  a  motorman  employed  by  defendant  conopany,  was  killed 
by  coming  violently  in  contact  with  a  pole  erected  by  defendant  company  at 
from  eighteen  to  twenty-four  inches  from  the  track,  while  he  was  riding  on  the 
front  end  of  an  extra  car,  upon  which  he  was  being  sent  fo  the  relief  of  a  dis- 
abled car  of  the  company.  At  the  time  of  the  collision  he  was  standing  on  the 
step  of  the  platform  leaning  outward,  and  looking  backward  underneath  the 
car,  and  there  was  no  evidence  to  show  that  it  was  necessary  for  him  to  be  in 
such  a  position.  He  had  operated  cars  on  the  street  on  which  the  pole  was 
erected,  and  knew  of  the  location  of  the  pole,  and  conld  have  seen  it  before 
reaching  it.  Held^  in  Sundy  v.  Savannah  St.  R.  Co.  (Ga.),  23  S.  E.  Rep.  841, 
that  although  the  evidence  warranted  a  finding  that  locating  the  post  so  near 
the  track  was  a  negligent  act,  it  did  not  show  that  so  doing  was  violative  of 
any  duty  due  by  the  company  to  the  deceased  at  the  time  he  was  killed,  and 
therefore  this  act  was  not,  relatively  to  him,  a  negligent  one;  and  as  no  other 
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negligence  was  alleged  or  proved  against  ihe  defendant,  the  plaintifif  failed 
to  establish  that,  so  far  as  her  husband  was  concerned,  the  company  was 
negligent. 

Plaintiff's  intestate  was  engaged  with  others  in  constructing  a  temporary 
track  for  defendant  while  constructing  its  cable  road,  when  he  was  crushed 
between  a  moving  car  on  the  temporary  track  and  an  iron  girder  which  was 
tied  to  two  iron  pillars  which  formed  part  of  an  elevated  railroad  structure. 
The  other  men  working  with  plaintiff's  intestate  got  safely  away  on  the  side  of 
the  track  opposite  the  girder.  Plaintiff's  intestate,  although  he  might  have 
easily  followed  their  example,  stepped  back  against  the  girder,  but  the  car  pro- 
jected so  far  over  the  rail  that  he  was  caught  between  the  girder  and  the  car. 
Held,  in  Sullivan  v.  Third  Ave.  R.  Co.,  19  App.  Div.  (N.  Y.)  195,  that  defendant 
company  was  not  negligent. 

Where  it  appeared  that  defendant  company  had  placed  stones  close  to  its 
track,  and  failed  to  guard  and  protect  the  same,  and  plaintiff,  while  acting  as 
defendants'  conductor,  and  while  with  due  care  attempting  to  board  defendants' 
cable  car  after  dark,  collided  with  the  pile  of  stones,  and  was  injured,  it  was 
held,  in  North  Chicago  St.  R.  Co.  v.  Dudgeon,  1S4  111.  477,  that  defendant  com- 
pany was  liable. 

Where  a  street  railroad  company,  by  virtue  of  its  charter  and  of  a  permit 
given  to  it  by  the  city,  is  engaged  in  relaying  its  rails,  and  owing  to  its  failure 
to  guard  against  the  consequences  of  piling  paving  stones  close  to  its  track, 
one  of  its  conductors  is  injured  by  colliding  therewith,  it  was  held,  in  North 
Chicago  St. 41.  Co.  v.  Dudgeon,  184  111.  477,  that  it  is  liable  in  damages  even 
although  the  work  was  being  done  by  an  independent  contractor. 

In  Kingan  v,  Pittsburgh  Traction  Co.,  5  Pa.  Super.  Ct.  436,  the  facts  were: 
Plaintiff,  an  employee  of  defendant,  was  engaged  at  the  defendant's  barn  in 
placing  a  headlight  on  car  No.  17,  when  car  No.  18  struck  car  No.  17  on  the 
opposite  end  from  which  plaintiff  was  working,  forcing  him  against  car  No.  16, 
which  was  several  feet  away,  as  a  result  of  which  he  was  injured.  The  cause 
of  the  accident  was  a  defective  brake  on  car  No.  18,  notice  of  which  defect  had 
been  given  to  a  boy  who  acted  for  the  company  as  its  repairman.  Held^  that 
the  question  of  defendant's  negligence  in  not  having  the  defective  brake 
repaired,  or  taking  car  No.  18  off  the  track,  was  for  the  jury,  although  defend- 
ant's superintendent  testified  that  he  was  the  proper  person  to  whom,  and  his 
office  the  proper  place  where,  notice  of  the  defect  should  have  been  given. 

See  also  Denver  Tramway  Co.  v.  Crumbaugh,  23  Colo.  363,  2  Am.  Neg.  Rep. 
302;  Keon  V.  St.  Louis  R.  Co.,  141  Mo.  86;  Chandler  v.  Atlantic  Coast  Electric 
R.  Co.  (N.  J.),  4  Am.  Neg.  Rep.  189. 

Assumption  of  risk. 

Plaintiff's  intestate,  a  motorman  on  defendant's  electric  railroad,  was  proceed- 
ing down  a  steep  incline  upon  slippery  tracks  when  his  car  became  unmanage- 
able, and  ran  down  the  incline,  and  across  a  street,  colliding  with  a  building 
and  injuring  plaintiff's  intestate  so  that  he  died  the  next  day.  Plaintiff  alleged 
that  the  brake  was  defective,  and  that  defendant  should  have  supplied  a  sand- 
man. Held,  in  Wandover  v,  Troy  City  R.  Co.,  4  App.  Div.  (N.  Y.)  202,  that,  as 
plaintiff's  intestate  was  in  the  employ  of  defendant  several  years,  he  must  have 
^nown  that  the  brake  was  defective,  and  therefore  with  such  knowledge  of  the 
defect,  having  taken  the  responsibility  of  working  on  the  car,  and  assumed  the 
risk  arising  therefrom,  no  liability  on  account  of  the  brake  was  incurred  by  the 
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defendant,  but  that,  as  to  the  question  of  defendant  company  not  employing  a 
sandman,  as  the  court  had  excluded  evidence  offered  by  plaintiff  that  a  sand 
man  should  have  been  provided,  and  that  the  accident  resulted  from  the  negli 
gence  of  defendant  in  that  respect,  it  could  not  be  assumed  as  a  fact  that  plain- 
tiff's intestate  knew  that  a  sandman  was  required,  and  in  the  absence  of  such 
knowledge  the  risk  arising  from  the  absence  of  the  sandman  was  not  an  apparent 
one. 

A  workman  in  the  employ  of  a  street  railroad  company  was  injured  by  a  car 
striking  him  while  working  on  its  track.  Held^  in  Hamilton  St.  R.  Co.  v. 
Moran,  24  Can.  S.  C,  that  he  was  not  bound  to  look  out  for  cars  on  defendant 
company's  track 

When  a  street  cable  car  conductor  was  injured  by  colliding  with  a  pile  of 
stones  placed  by  defendant  close  to  its  track,  it  was  held  in  North  Chicago  St. 
R.  Co.  V.  Dudgeon,  184  111.  477,  that  as  his  attention  was  first  called  10  the 
stones  at  the  time  of  collision,  he  could  not  be  held  to  have  assumed  the  risk 
arising  from  the  presence  of  the  stones. 

Plaintiff  was  employed  by  defendant  to  turn  switches,  and  for  the  purpose  of 
doing  so  was  stationed  between  the  trac^ks.  He  was  injured  in  a  collision  with 
a  car,  approaching  on  one  of  the  tracks,  occasioned  by  his  stepping  back  too 
far  to  avoid  a  frightened  team  of  horses  drawing  a  car  on  the  other  track. 
Held^  in  Thompson  v.  Citizens'  R.  Co.,  152  Ind.  461,  that  as  plaintiff's  effort 
to  avoid  being  injured  by  the  horses  was  the  proximate  cause  of  the  accident, 
which  was  one  of  the  risks  which  plaintiff  assumed,  defendant  was  not  negli- 
gent. 

When  a  servant  is  temporarily  engaged  in  more  hazardous  work  than  that 
for  which  he  is  employed,  he  takes  upon  himself  all  such  risks  incident  to  the 
work  as  are  equally  open  to  the  observation  of  hinjself  and  the  master.  So 
held  (reversing  a  judgment  for  plaintiff,  an  employeeof  defendant  electric  rail- 
road company),  in  North  Chicago  St.  R.  Co.  v.  Conway,  76  111.  App.  621,  where 
plaintiff  was  injured  by  a  trailer  car  colliding  with  a  stationary  motorcar  whilst 
he  was  endeavoring  to  couple  them. 

See  also  Savage  v.  Nassau  Electric  R.  Co.  (N.  Y.),  6  Am.  Neg.  Rep.  6r9; 
Pikesville,  etc.,  R.  Co.  v.  State  (Md.),  5  Am.  Neg.  Rep.  358;  Fletcher  v,  Phila- 
delphia Traction  Co.  (Pa.),  5  Am.  Neg.  Rep.  721;  Chandler  cr.  Atlantic  Coast 
Electric  R.  Co.  (N.  J.),  4  Am.  Neg.  Rep.  189. 

Contributory  negligence. 

Plaintiff's  intestate  whilst  in  (he  employ  of  defendant  elevated  railroad  com- 
pany had  occasion  to  use  the  pathway  leading  from  one  station  to  the  other, 
and  while  descending  the  step-ladder  intended  for  employees  was  struck  by  an 
engine  and  killed.  The  accident  occurred  at  night  when  no  regular  trains  were 
run.  It  was  shown  that  one  of  the  steps  was  in  an  unsafe  condition,  that 
defendant's  attention  was  called  to  the  fact,  and  that  it  failed  to  make  it  safe. 
The  engineer  of  the  colliding  train  was  the  only  witness  of  the  accident.  He 
testified  that  all  he  saw  was  an  object  coming  out  between  the  station  platform, 
and  the  structure,  he  could  not  tell  what  it  was.  There  was  no  evidence 
directly  establishing  the  fact  that  the  deceased  was  free  from  fault  which  con- 
tributed to  the  accident,  but  the  fact,  proved  in  evidence,  that  he  was  found 
with  a  piece  of  the  defective  step  in  his  hand,  and  that  the  lower  part  of  tht 
flight  of  steps  had  been  carried  away,  indicated  that  the  accident  was  caused  by 
the  giving  away  of  the  unsecured  steps.     Held^  in  Craig  v,  Manhattan  R.  Co., 
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13  Daly,  214,  afSrmed  103  N.  Y.  669,  mem.,  that,  in  view  of  all  the  circum- 
stances, it  was  for  the  jury  to  determine  whether  the  deceased  was  chargeable 
with  contributory  negligence;  and  their  finding  that  he  was  not,  could  not  be 
regarded  as  mere  matter  of  speculation,  but  might  have  been  arrived  at  after  a 
careful  consideration  of  the  evidence.  The  finding  of  the  jury  in  favor  of  plain- 
tiff should  therefore  not  be  disturbed. 

Plaintiff's  husband,  a  motorman  employed  by  defendant  company,  was  killed 
by  coming  violently  in  contact  with  a  post  erected  by  defendant  company  at 
from  eighteen  to  twenty-four  inches  from  the  railroad  track,  while  he  was 
riding  on  the  front  end  of  an  extra  car  upon  which  he  was  being  sent  to  the 
relief  of  a  disabled  car  of  the  company.  It  appeared  that,  at  the  time  of  the 
collision,  he  was  standing  on  the  step  of  the  platform  leaning  outward  and  look- 
ing backward  underneath  the  car,  and  there  being  no  evidence  showing  he  was 
then  under  any  necessity  or  duty  of  being  in  this  position,  and  that  as  he  had 
operated  cars  on  the  same  track,  he  knew  of  the  locality  of  the  pole,  which 
could  have  been  seen  by  him  before  he  reached  it,  it  was  held^  in  Sundy  v. 
Savannah  St.  R.  Co.  (Ga.),  23  S.  £.  Rep.  841,  that  it  did  not  affirmatively  appear 
he  was  free  from  negligence. 

An  experienced  motorman  who  was  running  his  car  back  to  meet  another  car, 
and  who  did  not  propel  his  car  slowly  and  keep  a  constant  watch,  resulting  in 
a  collision  of  the  two  cars  and  consequent  injury  to  him,  was  Held^  in  Hudson  v. 
People's  St.  R.  Co.,  55  N.  £.  Rep.  464,  to  have  been  guilty  of  contributory  neg- 
ligence. 

See,  also,  Gier  v.  Los  Angeles,  etc.,  Electric  R.  Co.,  108  Cal.  129;  Reiser  v. 
New  Vork  &  H.  R.  Co.,  24  App.  Div.  (M.  Y.)  23;  Stucke  v,  Orleans  R.  Co.,  50 
La.  Ann.  172;  Fletcher  v,  Philadelphia  Traction  Co.  (Pa.),  5  Am.  Neg.  Rep.  721; 
Sullivan  v.  Third  Ave  R.  Co.,  19  App.  Div.  (N.  Y.)  195. 


LAGERMAN  v.   NEW  YORK  "CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

Supreme     Courts   New    York^  Appellate   Division^   First  Department^ 

July,  ipoo. 


RAILROAD  TRACK—  PERSON  STRUCK  BY  FLAT  CAR  —  DANGEROUS 
POSITION  —  CONTRIBUTORY  NEGLIGENCE.  —  Where  plaintiff,  while 
fishing  near  defendant's  track,  which  was  within  four  feet  of  the  retaining 
wall  next  to  the  river,  left  his  line  and  unnecessarily  went  to  a  point  on  the 
track  immediately  in  rear  of  a  flat  car,  which  stood  upon  the  track,  and 
while  standing  there,  looking  at  the  cars,  was  struck  by  the  flat  car,  which 
had  been  moved  by  the  force  of  other  cars  running  into  it,  the  act  of  plain- 
tiff in  assuming  a  dangerous  position  was  such  negligence  as  precluded 
recovery  for  the  injury  (i). 

I.  For  other  actions  Relating  to  Per-    vols,  z-8.  Am.  Neg.  Rep.,  and  the  cur- 
sons  Injured  on  Railroad  Tracks,  see    rent  numbers  of  that  series  of  Reports. 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  A.  Lagerman  against  New  York  Central  and 
Hudson  River  Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Judgment  affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  McLaughlin, 
O'Brien  and  Ingraham,  JJ. 

Herbert  H.  Gibbs,  for  appellant. 

Charles  C.  Paulding,  for  respondent. 

Hatch,  J.  —  The  facts  out  of  which  liability  is  claimed  to  arise 
in  this  case  are,  in  brief,  these:  The  plaintiff  had  gone  to  the  Hud- 
son river  opposite  112th  street,  in  the  city  of  New  York,  for  the 
purpose  of  fishing.  At  this  point  is  located  a  track  of  the  defend- 
ant's railroad  within  four  feet  of  the  retaining  wall  next  to  the  river. 
Upon  this  track  stood  a  long  line  of  freight  cars.  This  track  at  this 
point  is  connected  with  the  main  track  of  the  defendant's  railroad 
by  a  switch  track,  upon  which,  at  the  time  of  the  happening  of  the 
accident  which  is  the  subject  of  the  action,  stood  a  flat  car.  The 
retaining  wall  at  the  place  where  the  plaintiff  was  fishing  was  some- 
what crumbled  and  fallen  away,  making  it  difficult  to  walk  upon  it; 
but  it  does  not  appear  but  that  it  offered  sufficient  convenience  and 
security  as  a  place  from  which  to  fish.  It  is  admitted  that  if  the 
plaintiff  remained  at  this  point  he  was  in  a  place  of  safety  so  far  as 
any  injury  could  be  inflicted  upon  htm  by  any  movement  of  the 
defendant's  cars.  He  did  not,  however,  remain  in  this  place;  but 
throwing  his  line  into  the  river,  and  resting  his  pole  upon  a  basket 
which  he  had,  he  proceeded  a  distance  of  from  four  to  ten  feet,  to 
a  point  immediately  in  the  rear  of  the  flat  car  which  stood  upon  the 
switch  track.  Just  what  the  purpose  was  that  prompted  the  plain- 
tiff to  go  to  this  particular  place  does  not  clearly  appear.  He 
states  that  he  left  his  fishing  place  to  make  an  observation  to  see  if 
the  cars  were  to  be  moved.  Such  observation,  however,  does  not 
appear  to  have  been  necessary  for  his  safety  had  he  remained  at  the 
place  where  he  deposited  his  pole.  While  standing  upon  the  switch 
track  the  flat  car  was  suddenly  moved  by  the  force  of  the  cars  which 
had  been  run  against  it,  and,  coming  in  contact  with  the  person  of 
the  plaintiff,  it  inflicted  the  injuries  for  which  a  recovery  in  dam- 
ages is  sought. 

We  are  unable  to  see  any  basis  in  these  facts  to  support  a  recov- 
ery. The  most  that  can  be  said  is  that  the  plaintiff  was  at  this  par- 
ticular place  by  the  sufferance  of  the  defendant.  It  does  not  appear 
that  he  had  any  license  to  be  on  the  defendant's  premises  at  this 
point,  and  his  act  in  going  there  did  not  raise  any  presumption  of 
right  by  license.     If  he  was  not,  therefore,  a  trespasser,  he  could 
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claim  no  higher  right  than  that  of  being  there  by  sufferance.  He 
was  not  invited,  but  only  permitted,  to  be  at  that  point.  And  this 
condition  did  not  impose  upon  the  defendant  the  obligation  of 
observing  care  in  any  degree  for  the  protection  of  the  plaintiff. 
The  only  obligation  resting  upon  the  defendant  was  not  to  inflict 
wanton  and  wilful  injury,  and  this  was  the  highest  measure  of  duty 
which  the  plaintiff  could  exact.  Victory  v.  Baker,  67  N.  Y.  366; 
Downes  v.  Bridge  Co.,  41  App.  Div.  (N.  Y.)  339,  58  N.  Y.  Supp.  628. 
There  is  no  evidence  showing  that  the  defendant  was  guilty  of  a 
wanton  or  wilful  act  which  occasioned  injury  to  the  plaintiff.  It 
was  exercising  a  legal  right  to  move  its  cars,  and,  so  far  as  is  dis- 
closed by  the  evidence,  had  no  reason  to  expect  the  plaintiff  at  the 
place  where  he  received  the  injury,  and,  not  owing  him  any  duty  of 
care  in  any  degree,  it  was  not  guilty  of  any  act  of  negligence  in 
what  it  did.  Assuming  that  the  defendant  owed  the  plaintiff  the 
duty  of  some  care,  as  is  the  contention  of  the  plaintiff,  he  is  not 
aided,  as  it  clearly  appears  that  the  negligence  of  the  latter  con- 
tributed to  the  injury.  When  he  left  the  place  at  which  he  was 
fishing,  if  he  went  for  the  purpose  of  making  an  observation,  he 
could  have  crossed  all  of  the  tracks,  and  made  such  observation 
from  a  perfectly  safe  place.  This,  however,  he  did  not  choose  to 
do;  for  he  took  a  position  between  the  rails  of  the  switch  track, 
immediately  in  rear  of  the  flat  car,  which,  if  moved,  would  come  in 
contact  with  his  person.  The  only  excuse  that  he  makes  for  being 
in  this  position  is  that  he  wanted  to  see  if  the  cars  were  about  to  be 
moved.  This  surely  indicates  that  he  was  apprehensive  upon  this 
subject,  and,  being  so  apprehensive,  the  exercise  of  care  required 
that  he  make  his  observation  from  a  place  of  safety,  which  he  might 
have  done,  and  not  from  the  dangerous  place  between  the  rails  of 
the  track.  Such  position  was  clearly  one  of  danger,  and  he  was 
apprehensive  of  it.  It  was  therefore  an  act  of  negligence  upon  his 
part  contributing  immediately  to  the  injury  which  he  received.  In 
view  of  these  facts,  the  plaintiff  is  not  entitled  to  recover. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All 
concur . 
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GABRIEL  V.  LONG  ISLAND  RAILROAD 

COMPANY. 

Supreme  Courts   New    York,   Appellate   Division^  Second  Departmtnt^ 

October y  igoo. 


ALIGHTING  FROM  TRAIN  —  DEFECTIVE  PLATFORM  —  EVIDENCE.  — 
In  an  action  to  recover  damages  for  ini'aries  sustained  in  alighting  from 
one  of  defendant's  trains,  due  to  alleged  defective  station  platform,  where 
the  complaint  :Uleged  that  **  while  he  was  in  the  act  of  alighting,  the  plain- 
tiff*s  right  foot  suddenly  descended  into  an  aperture  between  defendant's 
platform  at  said  station  and  the  carriage  of  defendant,"  it  appeared  that 
the  lowest  car  step  was  about  fourteen  inches  higher  than  the  station  plat- 
form level,  and  distant  horizontally  from  that  platform  about  six  inches. 
Ileld^  that  the  mere  fact  that  plaintiff  dropped  his  right  foot  into  the 
aperture  between  the  step  of  the  car  and  the  platform  was  not  of  itself 
sufficient  to  show  faulty  construction,  or  other  negligence  on  the  part  of  the 
defendant,  it  not  being  shown  that  any  other  accidents  had  occurred  by 
reason  of  such  method  of  construction,  or  that  such  construction  was 
unusual,  faulty,  or  dangerous  (i). 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Louis  Gabriel  against  the  Long  Island  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals.  Judgment 
affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Woodward, 
HiRSCHBERG,  and  Jenks,  JJ. 

William  McArthur,  for  appellant. 

William  J.  Kelly,  for  respondent. 

Goodrich,  P.  J.  —  The  plaintiff  sues  to  recover  damages  sus- 
tained by  him  in  alighting  from  a  car  of  the  defendant  at  its  station 
in  Long  Island  City,  on  January  30,  1898,  at  **  shortly  after  five 
o'clock  "  in  the  afternoon.  The  sun  set  that  night  at  sixteen  min- 
utes after  five.  The  complaint  alleged  that,  "  while  he  was  in  the 
act  of  alighting,  *  *  *  the  plaintiff's  right  foot  suddenly 
descended  into  an  aperture  between  defendant's  platform  at  said 
station  and  the  carriage  of  defendant,"  and  that  the  injuries  *'  were 
solely  caused  by  reason  of  the  aperture  between  the  platform  and 

I.  For  actions  relating  to  Persons  In-,  betical  order    of  States.    Subsequent 

jured  While  Alighting  from  or  Board-  actions  on  the  same  topics,  to  date,  are 

ing  Trains,   etc.,   see  vols.  2-7,   Am.  reported  in  vols.  1-8,  Am.  Neg.  Rep., 

Meg.  Cas.,  where  the  same  are  chrono-  and  the  current  numbers  of  that  series 

logically  grouped,   from  the    earliest  of  Reports, 
period  to  1897,  and  arranged  in  alpha- 
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carriage  aforesaid  being  unnecessarily  and  dangerously  wide, 
unknown  at  the  time  to  the  plaintiff,  and  against  which  he  was  not 
warned,  and  through  the  negligence  of  the  defendant,  and  not 
otherwise.'*  The  plaintiff,  in  his  childhood,  had  met  with  an  acci- 
dent which  injured  his  left  leg  so  that  it  was  shorter  than  the  right, 
and  he  wore  a  cork  shoe.  Jle  always  carried  a  cane.  In  his  brief, 
the  i^intiff's  counsel  groups  the  facts  shown  by  the  evidence,  as 
follows: 

"The  platform  at  which  the  plaintiff's  car  stopped  for  him  to 
alight  from  was  roofed  in  by  a  wooden  shed  coming  down  to  the 
tops  of  the  cars.  In  front  of  the  engine  of  that  train  there  were 
two  dummy  or  stationary  cars.  He  got  out  about  loo  feet  from  the 
railing  where  tickets  are  punched,  on  the  left  side  of  the  platform; 
his  objective  point  (the  exit  gate)  being  on  bis  right  hand  when 
descending.  Along  the  other  side  of  that  platform,  opposite  where 
he  alighted,  there  was  another  train  of  cars.  Thus  there  were  two 
trains  of  cars  parallel;  also  the  overhanging  shed;  and  the  place 
was  quite  dark  on  the  surface  of  the  platform  at  that  particular 
place  where  the  car  stopped  for  him  to  alight.  Other  passengers 
having  gotten  off,  and  the  signal  sung  out,  '  Long  Island  City, 
Last  stop,'  plaintiff  descended  the  steps  of  the  car,  using  his  right 
hand  on  the  rail,  and  holding  his  walking  cane  in  his  left.  When 
he  had  reached  the  third,  or  lowest,  step,  he  put  out  his  cane  to 
feel  the  platform,  because  he  could  not  see  it,  the  place  being  dark. 
His  eyesight  is  very  good.  He  felt  the  platform  with  his  cane,  and 
then  he  put  down  his  left  foot,  which  reached  the  platform  in  safety. 
Supposing  that  he  was  safe  in  putting  down  his  right  foot  also,  and 
intending  to  put  it  on  the  platform,  he  put  it  down.  The  lowest 
car  step  was  about  forty  inches  above  the  roadbed  of  the  line,  and 
about  fourteen  inches  higher  than  the  level  of  the  platform,  and 
distant  horizontally  from  that  platform  about  six  inches.  When 
plaintiff  put  down  his  right  foot  also,  it,  instead  of  going  on  the 
platform,  as  the  left  one  had  done,  and  as  he  had  intended  it  to  do, 
went  down  into  an  aperture  between  the  lowest  step  and  the  plat- 
form so  wide  that  his  left  foot  was  also  pulled  down.  His  whole 
body,  from  the  waist  down,  was  precipitated  into  the  aperture, 
which  was  so  capacious  that  when  he  received  the  shock  consequent 
on  his  right  foot  reaching  the  roadbed  of  the  line  he  turned  around 
in  it,  and  sat  for  a  few  seconds  on  the  edge  of  the  platform,  with 
his  back  to  it." 

At  the  close  of  the  plaintiff's  evidence  the  defendant  moved  for  a 
dismissal  of  the  complaint  on  the  grounds: 

"  I.  Failure  to  prove  negligence  on  the  part  of  the  defendant;  2, 
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that  plaintiff  has  failed  to  prove  absence  of  contributory  negligence 
on  his  own  part." 

The  court  granted  the  motion,  and  the  defendant  excepted,  and 
appealed  from  the  judgment. 

The  case  is  so  nearly  similar  to  Lafflin  v.  Railroad  Co.,  io6  N.  Y. 
136,  12  N.  E.  Rep.  599  (i),  that  it  is  hardly  necessary  to  cite  other 
authority.  In  that  case  the  plaintiff,  a  passenger,  in  attempting  to 
step  from  the  car  to  the  station  platform,  missed  the  latter,  fell 
between  it  and  the  car,  and  was  injured.  In  her  action  to  recover 
for  the  injuries,  the  following  facts  appeared :  The  distance  between 
the  platform  and  the  car  was  eleven  inches.  The  lower  step  of  the 
car  was  eight  inches  below  the  top  of  the  platform,  and  one  foot 
seven  inches  distant  therefrom.  The  second  step  was  about  four 
inches  below  the  platform  and  two  feet  two  inches  therefrom. 
Plaintiff  stepped  from  the  second  step  without  having  hold  of  the 
iron  railing  on  either  side,  and  without  looking  to  see  the  station 
platform.  The  platform  had  been  used  for  many  years  by  passen- 
gers, and  prior  to  the  accident  no  one  had  been  injured,  or  had 
suffered  any  inconvenience,  on  account  of  the  distance  between  the 
platform  and  the  cars.  It  did  not  appear  but  that  the  platform  was 
constructed  in  the  ordinary  way,  or  that  the  space  between  it  and 
the  car  was  more  than  requisite;  and  there  was  no  complaint  that 
the  platform  was  out  of  order,  or  improperly  constructed.  The 
court  held  that  the  facts  did  not  justify  a  verdict  for  the  plaintiff, 
and  that  a  refusal  to  direct  a  verdict  for  the  defendant  was  error. 
The  only  material  difference  between  this  and  the  Lafflin  case  is 
that  in  the  latter  there  was  evidence  **  that  the  platform  had  been 
used  for  many  years  by  men,  women,  and  children,  and  that  no  one 
but  the  plaintiff  had  ever  been  injured,  or  had  suffered  any  incon- 
venience, on  account  of  the  distance  of  the  platform  from  the  cars." 
But  I  do  not  see  that  this  differentiates  the  cases.  As  it  was  the 
duty  of  the  plaintiff  to  prove  the  negligence  of  the  defendant,  he 
might  have  given  evidence  of  other  accidents  (Hanrahan  v.  Railway 
Co.,  53  Hun,  420,  6  N.  Y.  Supp.  395  (2),  affirmed  without  opinion 
130  N.  Y.  658,  29  N.  E.  Rep.  1033),  if  any  had  occurred  by  reason 
of  the  method  of  construction,  or  that  such  construction  was  un- 
usual, faulty,  or  dangerous;  and,  there  being  no  such  proof,  it  may 
be  assumed,  as  the  road  has  been  in  operation  for  many  years,  that 
thousands  of  passengers  ha.ve  alighted  from  the  cars  of  the  defend- 
ant at  this  station,  the  terminus  of  the  road,  without  injury.     The 

I.  Lafflin  v.  Buffalo  &  S.  W.  R'y  Co.,  2.  Hanrahan  v.  Manhattan  R'y  Co., 
106  N.  Y.  136,  is  reported  in  5  Am.  53  Han,  420,  affirmed  in  130  N.  Y.  658, 
Neg.  Cas.  268.  is  reported  in  5  Am.  Neg.  Cas.  462. 


American  Negligence  Reports.  509 

other  passengers  on  the  trip  alighted  without  accident,  and  the  sim- 
ple fact  that  the  plaintiff  dropped  his  right  foot  into  the  aperture 
between  the  step  of  the  car  and  the  platform  is  not  of  itself  suffi- 
cient to  show  faulty  construction,  or  other  negligence  on  the  part 
of  the  defendant.  In  Race  v.  Ferry  Co.,  138  N.  Y.  644,  34  N.  E. 
Rep.  280  (i),  a.passenger  was  injured  while  stepping  from  the  ferry 
bridge  onto  the  boat,  the  deck  of  which  was  eighteen  or  twenty 
inches  lower  than  the  bridge.  The  court  held  that  a  carrier  of 
pasengers  in  the  management  of  its  business  has  the  right  to  assume 
that  passengers  will  take  some  care  of  themselves,  and  that,  if  it 
conducts  its  business  with  such  care  as  will  make  the  entrances 
upon  its  boats  safe  for  persons  of  ordinary  prudence,  it  meets  the 
requirements  of  the  law.  Loftus  v.  Ferry  Co.,  84  N.  Y.  455  (2), 
recognized  the  rule  requiring  the  strictest  diligence  of  carriers  of 
passengers  in  providing  suitable  and  safe  accommodation  for  the 
landing  of  passengers,  but  held  that  the  rule  does  not  impose  the 
duty  of  so  providing  for  the  safety  of  passengers  that  they  shall 
encounter  no  possible  danger,  and  meet  with  no  casualty,  in  the  use 
of  the  appliances  provided  by  it. 

The  plaintiff  also  contended  that  there  was  evidence  that  the 
place  of  the  accident  was  not  sufficiently  lighted,  and  that  the  time 
was  after  dusk.  The  evidence  on  this  point  is  not  very  satisfactory, 
but  it  seems  not  to  have  been  proved  that  the  accident  occurred 
after  sunset;  and,  in  addition,  the  plaintiff's  testimony  shows  that 
he  had  placed  his  left  foot  on  the  platform.  Having  thus  felt  the 
platform,  he  must  have  known  that  there  was  necessarily  some  dis- 
tance between  the  step  and  the  platform.  A  careful  examination 
of  the  evidence  convinces  me  that  the  plaintiff  wholly  failed  to  estab- 
lish his  own  freedom  from  negligence  and  any  negligence  on  the  part 
of  the  defendant. 

I  have  considered  the  exceptions  to  the  exclusion  of  evidence, 
and  find  nothing  which  affects  our  decision.  The  judgment  should 
be  affirmed. 

Judgment  affirmed,  with  costs.     All  concur. 

■ 

I.  Race  V.  Union  Ferry  Co.,  138  N.  2,  Loftus  v.  Union  Ferry  Co.,  84  N. 
Y.  644,  is  reported  in  5  Am.  Neg.  Cas.  Y.  455,  is  reported  in  5  Am.  Neg.  Cas. 
360.  234. 
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WOLF  V.  BROOKLYN  FERRY  COMPANY  OF 

NEW  YORK. 

Supretne  Caurt^  New   York^  Appellate  Division^  Second  Department^ 

October y  i^oo. 


PERSON  FALLING  ON  ROADWAY  LEADING  TO  FERRY  HOUS2  —  DE- 
FECTIVE APPROACH  —  INSTRUCTION  —LIABILITY.— Where  plain- 
tiff was  injared  as  she  was  crossing  the  roadway  in  front  of  defendant's 
ferry  house,  her  shoes  being  caught  in  splinters  which  had  been  left  from 
the  wear  of  the  planking  and  throwing  her  to  the  ground,  there  was  no 
error  in  the  charge  by  the  court  that  if  defendant  habitually  permitted  its 
passengers  to  use  the  space  occupied  by  vehicles,  then  it  must  keep  that 
place  in  as  good  repair  as  the  sidewalk,  and  defendant  was  liable  for  injury 
resulting  from  its  failure  to  keep  the  same  in  a  reasonably  safe  condition  (i). 

Appeal  from  Trial  Term,  Kings  County. 

Action,  by  Mary  Wolf  against  the  Brooklyn  Ferry  Company  of 
New  York.  From  a  judgment  for  plaintiff  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  it  appeals.  Judgment 
affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Woodward, 
HiRSCHBERG,  and  Jenks,  JJ. 

John  Delahunty,  for  appellant. 

Frederick  E.  Crane,  for  respondent. 

.  HiRSCHBERG,  J.  —  The  plaintiff  was  injured  on  the  defendant's 
premises  connected  with  and  leading  to  the  Twenty^-third  street 
ferry,  in  the  borough  of  Manhattan.  Before  reaching  the  doors  of 
the  ferry  building  she  left  the  wooden  sidewalk,  constructed  for  the 
accommodation  of  foot  passengers,  and  endeavored  to  cross  to  the 
door  of  the  building  over  the  roadway  constructed  for  vehicles. 
Her  shoes  caught  in  splinters  which  had  been  negligently  left  from 
the  wear  of  the  planking,  and  she  was  thrown  to  the  ground.  There 
was  evidence  which  justified  the  finding  that  the  splinters  were 
several  inches  in  height;  that  they  had  been  in  a  dangerous  con- 
dition for  a  number  of  days,  i(  not  weeks;  that  the  defendant's  foot 
passengers  commonly  approached  the  ferry  house  over  the  roadway 
designed  for  vehicles;  and  that,  in  order  to  reach  the  doors  in  the 

I.  For  actions  arising  out  of  personal  arran^iifed  from  the  earliest  period  to 

injuries   sustained   by  reason   of   De-  1897.     Subsequent  actions  on  the  same 

fective  Stations,   etc.,   or  Approaches  topics  are  reported  in  vols.  1-8,  Am. 

.thereto,  see  vols.  2-7,  and  vols.  9  and  Neg.  Rkp.,  and  the  current  numbers  of 

10,  Am.  Neg.  Gas.,  where  the  same  are  that  series  of  Reports. 
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center  of  the  building,  it  was  necessary  to  traverse  a  part  of  such 
roadway.  The  learned  trial  justice  submitted  the  case  to  the  jury 
on  the  questions  of  both  the  defendant*s  negligence  and  the  plain- 
tiffs freedom  from  contributory  negligence  in  a  charge  which  cor- 
rectly stated  the  rules  of  law,  and  the  amount  of  the  verdict  does 
not  seem  excessive. 

The  defendant  excepted  to  the  charge  made  by  the  court  to  the 
effect  that,  if  the  defendant  habitually  permitted  its  passengers  to 
use  the  space  occupied  by  vehicles,  then  it  must  keep  that  place  in 
as  good  repair  as  the  sidewalk.  The  court  had  charged  that  the 
rule  as  to  the  sidewalk  was  that  it  was  to  be  kept  in  a  reasonably 
safe  condition  for  people  who  were  invited  and  expected  to  take 
passage  on  the  boats,  and  the  charge  excepted  to  must  be  con- 
sidered only  as  extending  that  standard  of  duty  to  the  roadway  as 
well  as  to  the  sidewalk.  The  condition  required  by  the  law  was  one 
which  the  jury  would  regard  as  **  reasonably  safe  "  for  the  use  of 
the  foot  passen^gers,  and  it  was  applied  in  the  first  instance  to  the 
sidewalk  especially  designed  for  them.  But,  if  the  defendant  per- 
mitted such  passengers  to  habitually  use  the  roadway  designed  for 
vehicles,  then  that  roadway  also  should  be  kept  in  an  equally  *'  rea- 
sonably safe  **  condition  for  their  use.  In  this  there  was  no  error. 
Clussman  v.  Railroad  Co.,  9  Hun,  618  (i);  Bateman  v.  Railroad  Co., 
47  Hun,  429  (2);  Hulbertz/.  Railroad  Co.,  40  N.  Y.  145  (3);  Weston 
V,  Railroad  Co.,  73  N.  Y.  595  (4);  Hoffman  v.  Railroad  Co.,  75  N. 
Y.  605  (5);  Boyce  v.  Railway  Co.,  118  N.  Y.  314,  23  N.  E.  Rep.  304 
(6).  The  case  differs  from  those  cited  by  the  defendant  (Loftus 
V,  Ferry  Co.,  84  N.  Y.  455  (7);  Race  v.  Ferry  Co.,  138  N.  Y.  644, 
34  N.  E.  Rep.  280  (8);  Duke  v.  Ferry  Co.,  9  Misc.  Rep.  268,  29  N. 
Y.  Supp.  739  (9),  affirmed  in  143  N.  Y.  640,  41  N.  E.  Rep.  88),  in 
that  it  was  not  the  case  of  an  accident  which  could  not  reasonably 
be  foreseen  or  anticipated,  or  which  was  the  result  of  conditions  of 


1.  Clussman  v.  Long  Island  R.  R. 
Co.,  9  Hun,  618,  affirmed  in  73  N.  Y. 
606,  is  reported  in  9  Am.  Neg.  Gas. 
604  n. 

2.  Bateman  v.  N.  Y.  Cent.,  etc.,  R. 
Co.,  47  Hun,  429,  is  reported  in  9  Am. 
Neg.  Cas.  604  n. 

3.  Hulbert  v.  N.  Y.  Cent.  R.  Co.,  40 
N.  Y.  145,  is  reported  in  5  Am.  Neg. 
Cas.  135. 

4.  Weston  V.  N.  Y.  Elev.  R.  Co.,  73 
N.  Y.  595,  is  reported  in  9  Am.  Neg. 
Cas.  587. 

5.  Hoffman  v.  N.  Y.  Cent.,  etc.,  R. 


Co.,  75  N.  Y.  605,  is  reported  in  9  Am. 
Neg.  Cas.  605  n. 

6.  Boyce  v.  Manhattan  R'y  Co.,  iiS 
N.  Y.  314,  is  reported  in  5  Am.  Neg. 
Cas.  304. 

7.  Loftus  V,  Union  Ferry  Co.,  84  N. 
Y.  455,  is  reported  in  5  Am.  Neg.  Cas. 

234. 

8.  Race  v.  Union  Ferry  Co.,  138  N. 
Y.  644,  is  reported  in  5  Am.  Neg.  Cas. 
360. 

9.  Duke  v.  Tenth  and  23d  Si.  Ferry 
Co.,  9  Misc.  Rep.  268,  is  reported  in  6 
Am.  Neg.  Cas.  80. 
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tide  not  altogether  avoidable.  The  injury  was  the  direct  result  of 
negligence  in  failing  to  repair  the  ravages  of  time,  use,  and  weather, 
in  the  exercise  of  ordinary  and  reasonable  care.  The  judgment  and 
order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 

BIRNGRUBER  v.  TOWN  OF  EASTCHESTER. 

Supreme   Courts   New  York^  Appellate  Division^    Second  Department^ 

October^  ipoo. 


PEDESTRIAN  FALLING  ON  DEFECTIVE  SIDEWALK  —  CONTRIBUTORY 
NEGLIGENCE  —  QUESTION  FOR  JURY.  —  In  an  action  to  recover  dam- 
ages for  injuries  received  hy  plaintiff  while  passing  over  a  much-traveled 
street,  on  a  dark  and  stormy  night,  the  walk  being  slippery,  and  snow  fall* 
ing  at  the  time  of  the  accident,  where  it  appeared  that  plaintiff  was  walk- 
ing slowly,  and,  although  familiar  with  (he  neighborhood,  had  never  paid 
especial  attention  to  the  place  where  the  accident  occurred,  or  had  any  rea- 
son to  believe  that  there  was  danger  in  attempting  to  pass  it,  the  question 
of  contributory  negligence  was  for  the  jury  (i). 

LIABILITY  OF  TOWN  FOR  DEFECTIVE  SIDEWALK.  —  Where  a  town  con- 
structs a  highway  with  a  sidewalk  for  the  use  of  the  inhabitants  of  a  village, 
the  duty  to  keep  the  sidewalk  in  proper  order  applies  equally  as  to  the 
center  of  the  street,  even  where  there  is  no  town  law  requiring  the  mainte- 
nance of  sidewalks,  and  the  town  is  liable  for  injury  caused  by  the  defective 
condition  of  the  sidewalk. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Charles  Birngruber  against  the  town  of  Eastchester. 
From  a  judgment  for  plaintiff  and  an  order  denying  its  motion  for 
a  new  trial,  defendant  appeals.     Judgment  affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Woodward, 
HiRSCHBERO,  and  Jenks,  J  J. 

David  Swits,  for  appellant. 

Frederick  W.  Sherman,  for  respondent. 

HiRSCHBERG,  J.  —  The  plaintiff  has  recovered  damages  from  the 
town  of  Eastchester  for  injuries  received  while  passing  over  a  side- 
walk on  a  public  and  much-traveled  street  in  the  unincorporated 
village  of  Tuckahoe,  in  said  town,  on  a  dark  and  stormy  night, 
December  31,  1898.  The  town  authorities  had  macadamized  the 
highway  the  year  before,  and  in  so  doing  had  lowered  the  grade  at 

I.  For  other  actions  relating  to  see  vols.  1-8,  Am.  Neg.  Rep.,  and  the 
Liabilityof  Municipal  Corporations  for  current  numbers  of  that  series  of  Re- 
Defective  Sidewalks,  from  1897  to  date,     ports. 
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the  point  in  question 'so  that  the  roadbed  was  considerably  below 
the  level  of  the  sidewalk.  TJie  owner  of  the  abutting  premises,  in 
order  to  secure  easy  access  to  his  property  with  vehicles  from  the 
street,  had  cut  down  the  sidewalk,  so  that  there  was  a  fall  at  the 
place  of  the  accident  from  a  foot  to  eighteen  inches  in  depth.  The 
precise  time  when  this  cut  was  made  does  not  appear,  but  the  prop- 
erty owner  admitted  that  it  was  a  long  time  before  the  accident, 
and  the  jury  was  justified  in  believing  that  the  commissioner  of 
highways  had  ample  knowledge  of  its  existence.  No  question  was 
raised  as  to  a  sufficiency  of  funds  with  which  to  have  made  the 
highway  reasonably  safe  for  travel,  and  the  general  questions  of  the 
defendant's  negligence  and  the  plaintiff's  freedom  from  blame, 
involved  in  the  verdict,  are  sufficiently  supported  by  the  proof. 

As  to  the  plaintiff's  contributory  negligence,  it  is  to  be  noted  that 
it  was  snowing,  and  the  walk  was  slippery.  He  was  walking  slowly 
and,  although  familiar  with  the  neighborhood,  had  never  paid 
especial  attention  to  the  place,  or  had  any  reason  to  believe  that 
there  was  danger  in  attempting  to  pass  it.  As  was  said  in  Shook 
V,  City  of  .Cohoes,  io8  N.  Y.  648,  15  N.  E.  Rep.  531: 

**  Whether  the  plaintiff  was  guilty  of  negligence  contributing  to 
the  accident  was  a  question  of  fact  for  the  jury.  The  trial  judge 
•could  not  properly  rule,  as  matter  of  law,  that  she  was  guilty  of 
culpable  imprudence  in  attempting  to  pass  over  the  obstructions 
upon  the  sidewalk,  although  they  were  known  to  her.  Pomfrey  v. 
Village  of  Saratoga  Springs,  104  N.  Y.  459,  11  N.  E.  Rep.  43. 
Whether  she  could  pass  over  them  in  the  exercise  of  proper  care,  or 
whether  she  was  bound  to  go  around  them  into  the  muddy  street, 
were  questions  of  fact  for  the  jury." 

The  case  is  distinguishable  from  those  cited  by  the  defendant. 
In  Weston  v.  City  of  Troy,  139  N.  Y.  281,  34  N.  E.  Rep.  780,  the 
accident  occurred  in  daylight,  when  the  ridge  of  ice  was  plainly 
visible,  and  it  did  not  appear  whether  the  plaintiff  was  walking  fast 
or  slow,  or,  indeed,  paying  any  heed  whatever  to  the  obvious  danger. 
In  Caven  v.  City  of  Troy,  32  App.  Div.  154,  52  N.  Y.  Supp.  804, 
the  deceased  knew  that  she  was  approaching,  to  use  her  own  lan- 
guage, **  a  terrible  dangerous  place,"  and  nothing  appeared  to  indi- 
cate that  she  exercised  any  care  to  avoid  the  danger,  of  which  she 
had  knowledge.  On  the  question  of  defendant's  negligence,  it  is 
claimed  that,  as  there  is  no  provision  in  the  town  law  requiring  the 
maintenance  of  sidewalks,  there  can  be  no  liability  based  on  the 
defective  condition  of  such  a  walk.  The  controlling  principle  is 
stated  in  Saulsbury  v.  Village  of  Ithaca,  94  N.  Y.  27,  at  page  30: 

"It  is  true  that  whether  a  municipal  corporation  shall  build,  or 
Vol.  VIII  — 33 
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permit  to  be  built,  a  sidewalk  on  any  of  its  streets,  is  matter  of  dis> 
cretion,  not  to  be  regulated  by  the  coyirts;  yet,  when  a  sidewalk  is 
built  with  or  without  its  permission,  it  becomes  responsible  for  its 
condition,  and  bound,  so  long  as  it  exists,  to  keep  it  in  order.  This 
duty  is  ministerial,  and  not  judicial.  Hines  v.  City  of  Lockport,  50 
N.  Y.  239;  Hyatt  v.  Village  of  Rondout,  44  Barb.  395,  41  N.  Y.  619; 
Vogel  V.  Mayor,  etc.,  92  N.  Y.  10,  44  Am.  Rep.  349.  In  this  case, 
therefore,  it  can  make  no  difference  how  the  walk  came  into  exist-' 
ence,  if  the  corporation,  with  notice,  permitted  it  to  be  used  for 
public  travel." 

But  the  sidewalk  in  this  case  was  actually  constructed  by  the 
defendant.  Provision  for  such  sidewalks  has  long  existed  in  the 
statutes,  and  may  be  found  in  the  highway  law  (chapter  568,  Laws 
1890,  sees.  43,  45);  and  it  was  held  in  Anderson  v.  Van  Tassel,  53 
N.  Y.  631,  632,  that  **  overseers  of  highways,  in  the  performance  of 
their  duty  to  keep  in  repair  the  highways  in  their  respective  dis- 
tricts, have  jurisdiction  over  every  part  of  the  highway  to  its  entire 
width."  In  the  absence  of  authority,  we  should  not  hesitate  to 
hold  that,  where  a  town  constructs  a  highway  with  a  sidewalk  for 
the  use  of  the  inhabitants  of  a  village,  the  duty  to  keep  the  sidewalk 
in  proper  order  for  travel  applies  equally  as  to  the  center  of  the 
street.  The  character  of  the  traveled  walk  enjoins  that  duty  in  the 
same  sense  and  degree.  As  was  said  in  Ivory  z;.  Town  of  Deerpark, 
116  N.Y.  476,  482,  22  N.  E.  Rep.  1080: 

'*  The  fact  that  this  road  had  been  used  for  the  public  travel  many 
years,  and  had  been  recognized  and  treated  by  the  constituted 
authorities  of  the  town  as  a  highway,  gives  that  character  to  it,  for 
the  purposes  of  making  the  defendant  responsible  to  a  traveler  upon 
it  for  injuries  sustained  by  him  in  consequence  of  the  negligence  of 
the  commissioners  in  failing  to  keep  it  in  suitable  condition  and 
repair." 

No  other  questions  are  presented  which  require  special  discussion. 
The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  unanimously  afiirmed,  with  costs. 
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O'CONNOR  V.  HALL. 

Supreme    Caurty  New  York^  Appellate    Division^   First  Department^ 

June^  jgoo. 


EMPLOYEE  INJURED  BY  DEFECTIVE  APPLIANCE  —  NEGLIGENCE  OF 
FOREMAN  —  FELLOW-SERVANT  —  LIABILITY  OF  MASTER.  —  In 
an  action  to  recover  dam£ges  for  the  death  of  plainiiff's  intestate,  caused 
by  the  slipping  of  a  clamp  used  in  loading  a  war  vessel,  it  appeared  that 
defendant  was  a  stevedore  and  contractor  who  was  employed  to  load  sup- 
plies on  the  vessel;  that  he  employed  a  number  of  men,  among  whom  was 
plaintiff's  intestate,  with  two  foremen,  to  work  on  the  vessel;  that  the 
clamp,  by  direction  of  defendant's  foreman,  was  not  lashed  but  was  inse- 
curely fastened  by  one  bolt,  in  consequence  of  which  a  barrel  slipped  and 
struck  plaintiff's  intestate,  who  was  working  in  the  hold  of  the  vessel. 
Held^  that  defendant  was  not  liable  for  the  negligence  of  his  foreman,  the 
latter,  in  the  use  of  the  appliance,  being  a  fellow-workman  of  plaintifif't 
intestate  (i). 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Margaret  0*Connor,  as  administratrix  of  the  estate  of 
Dominick  O'Connor,  deceased,  against  Benjamin  J.  Hall.  From  a 
judgment  in  favor  of  plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.     Judgment  reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson,  Ingraham, 
and  Hatch,  JJ. 

Charles  C.  Nadal,  for  appellant. 

Gilbert  D.  Lamb,  for  respondent. 

Ingraham,  J.  —  The  accident  which  resulted  in  the  death  of  the 
plaintiff's  intestate,  and  for  which  it  is  sought  to  hold  the  defendant 
liable,  was  occasioned  by  the  slipping  of  a  clamp  used  in  loading  a 
United  States  war  vessel.  The  defendant,  a  stevedore  and  con- 
tractor, was  employed  by  the  United  States  naval  authorities  to 
load  supplies  upon  the  steamer  Buffalo,  about  to  sail  for  Manila. 
The  executive  officer  of  the  ship  told  the  defendant  that  he  wanted 
about  thirty  men,  and  directed  the  defendant  to  bring  them  to  the 
ship;  that  the  first  officer  would  take  charge  of  handling  them  there ; 
and  that  the  tools,  ropes,  blocks,  and  tackles  of  all  kinds  would  be 
furnished  by  the  vessel.  The  defendant  was  paid  so  much  per  hour 
for  each  man  and  two  foremen.  The  defendant  employed  the  men, 
who,  with  the  two  foremen,  went  to  the  ship  and  commenced  to 

I.  For  other  actions  affecting  the  ances,  from  1897  to  date,  see  vols.  1-8, 
Liability  of  Master  for  Injuries  to  Em-  Am.  Neg.  Rep.,  and  the  current  num- 
ployees  Caused  by   Defective   Appli-    bers  of  that  series  of  Reports. 
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work.  Tae  hatches  upoQ  tne  main  deck  were  securely  fastened  for 
the  voyage,  and  the  officers  would  not  allow  them  to  be  removed, 
so  that  the  men  could  not  use  the  derricks  or  booms  fastened  to 
the  masts  for  the  purpose  of  loading  and  unloading  the  vessel. 
Upon  the  morning  of  the  accident,  which  was  the  day  before  the 
ship  was  to  sail,  the  men  employed  by  the  defendant  were  engaged 
in  placing  in  the  lower  hold  certain  stores  and  other  articles  from 
the  gun  deck,  which  is  below  the  main  deck.  In  the  performance 
of  this  work  a  number  of  barrels  of  rivets  had  to  be  lowered  from 
the  gun  deck  to  the  hold,  and  to  do  this  it  became  necessary  to  rig 
a  tackle,  and  to  fasten  it  to  the  beams  of  the  deck  above  the  hatch 
through  which  the  articles  had  to  be  lowered.  The  defendant's 
foreman,  McLean,  directed  one  of  the  men  employed  by  the  defend- 
ant to  procure  a  clamp  from  the  vessel.  Such  a  clamp  was  pro- 
cured, and  McLean  ordered  the  men  to  attach  it  to  the  deck  beam 
above,  upon  which  the  men  were  working.  This  clamp  contained 
but  one  bolt,  and  some  of  the  workmen  employed  by  the  defendant 
testified  that  one  bolt  was  not  sufficient  to  fasten  the  clamp  in  such 
a  way  that  it  would  not  slip,  and  that,  to  make  it  secure,  it  should 
have  been  lashed  with  ropes.  It  appears  that  some  of  these  clamps 
have  two  bolts,  but  that  even  such  clamps  were  liable  to  slip  unless 
they  were  lashed.  The  men  fastened  this  clamp  to  the  deck  beam 
above,  without  attempting  to  lash  it.  Some  of  the  witnesses  called 
by  the  plaintiff  testified  that  the  men  who  fastened  the  clamp  did 
not  screw  it  tight  enough  so  as  to  make  it  secure.  After  the  clamp 
was  thus  affixed  to  the  deck  beam,  McLean  was  asked  whether  the 
men  should  go  ahead,  and  he  replied  to  go  ahead  and  use  it.  The 
plaintiff's  intestate  was  down  in  the  lower  hold,  receiving  the  arti- 
cles as  they  were  lowered  down,  and  stowing  them  away.  One  or 
more  barrels  of  rivets  were  safely  lowered,  but  as  another  barrel 
was  being  let  down  the  clamp  slipped  along  the  beam;  and  this 
slipping  caused  the  barrel,  in  some  way,  to  strike  the  plaintiff's 
intestate,  who  was  at  the  bottom  of  the  hold,  causing  the  injuries 
from  which  he  subsequently  died.  The  defendant  was  not  present 
at  the  time  of  the  accident,  and  his  liability  depends  upon  whether 
there  was  negligence  in  the  performance  of  a  duty  that  he  owed  to 
his  employees,  —  whether  the  accident  occurred  in  consequence  of 
any  negligence  in  the  performance  of  the  master's  duty. 

Workmen  called  as  witnesses  for  the  plaintiff  testified  that  there 
were  ropes  there  by  which  the  clamp  could  have  been  fastened,  and 
that  after  the  accident  another  clamp,  with  two  bolts,  was  obtained, 
and  was  securely  lashed  with  ropes  that  were  there.  It  is  not  dis- 
puted but  that  these  clamps  are  commonly  used  for  moving  articles 
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from  one  deck  to  another,  where  it  is  impossible  to  use  the  derrick 
or  boom  attached  to  the  mast  of  the  vessel.  There  was  no  evidence 
to  justify  a  finding  that  this  clamp  would  not  have  been  an  entirely 
safe  appliance  to  do  the  work  required  of  it,  had  it  been  securely 
lashed,  instead  of  being  left  in  the  condition  that  it  was  by  the  men 
who  attached  it  to  the  deck  beam;  and  it  is  clear  that  the  defendant 
is  not  liable  for  using  this  particular  clamp,  rather  than  a  clamp 
with  two  bolts,  which  some  of  the  witnesses  for  the  plaintiff  seem 
to  consider  would  have  been  a  better  appliance  for  this  particular 
work.  As  a  matter  of  fact,  the  officers  of  the  ship  selected  the 
particular  clamp  that  was  used;  and  it  cannot,  I  think,  be  seriously 
doubted  but  that  to  fasten  this  clamp  securely  to  the  ship  was  a 
detail  of  the  work  that  the  workmen  wene  employed  to  do,  and  that, 
if  that  had  been  properly  done,  the  accident  would  not  have  hap- 
pened. As  the  defendant  was  not  negligent  in  furnishing  a  proper 
appliance  for  the  work  to  be  done,  his  negligence,  if  it  existed,  must 
be  predicated  upon  the  failure  to  properly  use  the  appliance  that 
was  furnished  by  the  ship  for  this  work. 

The  question  is  whether  these  workmen,  in  fastening  the  clamp 
to  the  beams,  —  and  this  would  include  McLean,  the  superintendent, 
and  the  other  workmen  employed  by  the  defendant,  —  were  engaged 
in  a  duty  of  the  master.  The  defendant  employed  McLean  as 
superintendent,  and  the  other  men  as  workmen  under  him,  to  load 
the  vessel.  In  the  course  of  loading,  an  appliance  for  lowering  the 
freight  to  the  lower  hold  became  necessary.  Proper  tackle  was 
procured,  including  a  clamp  to  attach  to  the  upper  deck  beam,  from 
the  ship,  which  was  to  be  applied  in  such  a  way  as  to  enable  the 
men  to  do  the  work  they  were  employed  to  do.  The  men  were  thus 
required,  and  did  undertake,  to  fasten  this  appliance  to  the  deck  of 
the  vessel,  but  did  it  in  such  a  way  that  it  slipped,  and  the  injury 
resulted.  It  was  in  the  use  of  the  appliance  furnished  for  the  pur- 
pose by  the  vessel,  and  which,  if  it  had  been  properly  used,  would 
have  been  safe,  that  there  was  negligence;  and  for  the  negligent 
use  of  this  appliance,  under  the  rule  which  is  now  well  settled  in 
this  State,  it  would  seem  that  the  defendant  was  not  liable.  McLean 
undoubtedly  represented  the  defendant  in  the  performance  of  any 
duty  that  the  defendant  owed  to  these  men  that  he  employed.  In 
the  performance  of  the  duty  that  devolved  upon  the  men  themselves 
in  the  course  of  their  employment,  McLean,  notwithstanding  his 
position,  was  a  fellow-workman  with  each  of  the  others  engaged  in 
the  same  work.  In  so  far  as  these  men  were  required  to  use  this 
appliance,  McLean  in  the  use  of  it  was  a  fellow-workman  with  each 
of  the  other  workmen;  but,  in  so  far  as  he  was  engaged  in  any  work 
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or  in  the  performance  of  any  duty  that  devolved  upon  the  defend- 
ant, the  defendant  would  be  liable  for  his  negligence.  This  distinc- 
tion is  illustrated  in  one  or  two  late  cases  in  the  Court  of  Appeals 
and  in  this  court.  The  duty  of  the  master  is  stated  in  the  case  of 
McGovern  v.  Railroad  Co.,  123  N.  Y.  280,  25  N.  E.  Rep.  374,  to  be 
as  follows: 

"  In  other  words,  it  is  the  duty  of  the  master,  having  control  of 
the  time,  places,  and  conditions  under  which  the  servant  is  required 
to  labor,  to  guard  him  against  probable  danger  in  all  cases  in  which 
that  may  be  done  by  the  exercise  of  reasonable  caution.  The  mas- 
ter is  required  to  furnish  the  servant  adequate  and  suitable  tools 
and  implements  for  his  use,  a  safe  and  proper  place  in  which  to 
prosecute  his  work,  and,  when  they  are  needed,  the  employment  of 
skilful  and  competent  workmen  to  direc^  his  labor  and  the  per- 
formance of  his  duties." 

And  in  that  case  the  court  held  that  the  jury  might  have  found 
that  the  master  was  liable  for  neglecting  his  duty  to  make  an  inspec- 
tion before  ordering  his  servants  to  enter  a  place  which  was  obvi- 
ously dangerous.  In  this  case  reasonable  and  proper  appliances 
were  furnished.  The  place  in  which  the  men  were  at  work  was  as 
safe  as  it  could  be  made,  and  there  is  no  question  as  to  the  skill  of 
those  who  were  employed  to  direct  their  labor. 

In  the  case  of  Kimmer  v.  Weber,  151  N.  Y.  422,  i  Am.  Neg.  Rep. 
156,  45  N.  £.  Rep.  860,  the  plaintiff's  intestate  was  killed  by  the 
failing  of  a  scaffold  used  by  the  defendant's  workmen  in  the  perform- 
ance of  their  duties.  There  the  defendant  sent  men  to  a  building 
to  do  certain  work;  instructing  them  to  make  a  scaffold  for  them- 
selves with  three  wooden  horses  furnished  by  the  defendant,  by 
placing  planks  on  two  of  them,  and  using  the  third  to  extend  the 
scaffold  as  they  passed  around  the  room.  The  workmen,  of  whom 
the  deceased  was  one,  constructed  the  scaffold  from  materials  fur- 
nished by  the  defendant.  During  the  continuance  of  the  work  the 
scaffold  fell,  resulting  in  the  injury  and  death  of  the  plaintiff's 
intestate.  The  court  held  that  the  defendant  was  not  liable,  and 
stated  the  rule  to  be: 

*•  The  master  is  not  responsible  for  the  negligent  performance  of 
some  detail  of  the  work  intrusted  to  the  servant,  whatever  may 
have  been  the  grade  of  the  servant  who  executes  such  detail.  If  it 
is  the  work  of  the  servant,  and  he  volunteers  to  perform  it,  and  the 
master  is  not  at  fault  in  furnishing  proper  materials,  there  is  no 
breach  of  duty  on  the  part  of  the  latter.** 

In  Richards  v,  Hayes,  17  App.  Div.  422,  45  N.  Y.  Supp.  234,  we 
recognized  the  extent  of  the  same  rule,  but  held  the  master  liable 
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becaase  the  materials  he  furnished  for  the  coasttuction  of  the 
scaffold  were  unsuitable  and  insufficient  for  the  purpose,  and  that, 
as  it  was  his  duty  to  supply  proper  materials,  for  his  failure  to  do 
so  he  was  liable. 

In  McCampbell  v.  Steamship  Co.,  144  N.  Y.  552,  39  N.  E.  Rep. 
€38,  the  plaintiff,  a  longshoreman,  was  engaged  in  unloading  a 
steamship,  using  a  skid,  one  end  of  which  was  upon  the  dock  and 
the  other  upon  the  vessel;  and  the  accident  was  caused  by  what  is 
known  as  a  "  mouthpiece  "  not  being  securely  attached  to  the  skid. 
It  was  there  held  that  the  defendant  was  not  liable,  the  court  saying: 

*'  The  most  that  can  be  claimed  by  thej)laintiff  is  that  the  mouth- 
piece was  improperly  tied  to  the  skid.  *  *  *  They  were  tied 
together  by  the  employees  of  the  defendant,  who  were  shown  to  be 
experienced  longshoremen,  and  if,  as  claimed,  this  work  was 
improperly  done,  it  was  the  negligent  act  of  the  co-employees  of 
the  plaintiff.  •• 

The  same  principle  was  applied  in  Hogan  v.  Smith,  125  N.  Y.  774, 
26  N.  E.  Rep.  742. 

Hudson  V,  Steamship  Co.,  no  N.  Y.  625,  17  N.  E.  Rep.  342, 
was  a  case  where  an  accident  was  caused  by  the  falling  of  a  skid 
over  which  the  plaintiff  was  carrying  freight.  The  skid  fell  because 
it  was  not  properly  secured,  and  it  was  held  that  the  defendant  was 
not  liable,  as  the  negligence  was  that  of  a  fellow-workman  of  the 
plaintiff.  In  Watts  v.  Beard,  18  App.  Div.  243,  45  N.  Y.  Supp.  873, 
the  foreman  screwed  an  eyebolt  into  the  ceiling,  to  be  used  in  hoist- 
ing an  iron  beam.  The  beam  fell  because  of  the  insecurity  of  the 
eyebolt,  causing  injury  to  one  of  the  men;  and  it  was  held  that  the 
negligence  was  that  of  a  fellow-servant,  although  the  foreman 
attached  the  appliance.  See,  also.  Yaw  v.  Whitmore,  37  App.  Div. 
98,  55  N.  Y.  Supp.  1091;  Gibbons  v.  Illuminating  Co  ,  36  App.  Div. 
140,  55  N.  Y.  Supp.  378.  It  would  seem  that  this  case  was  brought 
-within  this  rule.  The  attaching  of  this  clamp  to  the  deck  beam 
was  a  detail  of  the  work  that  those  employed  by  the  defendant  were 
to  do,  and  which  they  undertook  to  do.  The  appliance  was  one 
that  was  well  known  and  commonly  in  use  upon  iron  vessels 
of  this  character,  and,  while  not  usually  used  in  loading  or  un- 
loading vessels,  was  commonly  used  in  passing  articles  from  one 
deck  to  another;  and  all  the  men  seem  to  have  been  familiar  with 
its  use.  The  clamp  was  fastened  to  the  deck  beams  by  the  men 
themselves,  and,  though  the  superintendent  directed  the  men  to 
fasten  it,  what  they  did  was  a  detail  of  the  work  they  were  employed 
to  do.  They  did  it  negligently,  and  the  accident  resulted.  The 
accident  was  thus  caused  by  the  negligence  of  the  men  who  were 
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fellow-workmen  of  the  plaintiff's  intestate,  and  for  such  negligence^ 
applying  the  rule  that  is  well  settled  in  this  State,  the  defendant 
was  not  liable.  It  follows,  therefore,  that  the  complaint  should 
have  been  dismissed. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.     All  concur. 


KENNEDY  v.  HILLS  BROS.  COMPANY. 

Supreme   Courts   New    York^  Appellate  Division^  Second  Department^ 

October^  ipoo. 


CHILD  PLAYING  IN  STREET  RUN  OVER  AND  KILLED  BY  WAGON  — 
CONTRIBUTORY  NEGLIGENCE  —  ERRONEOUS  RULING  —  IM- 
PUTED  NEGLIGENCE.  —  In  an  action  to  recover  damages  for  the  death 
of  a  child  about  three  years  of  age,  who,  while  playing  in  the  street,  was 
ran  over  by  one  of  defendant's  wagons,  and  it  appeared  that  (he  child  had 
been  permitted  by  his  mother  to  go  out  on  the  street  with  his  sister,  who  was 
about  eight  years  of  age,  and  these  was  no  evidence  of  the  care  exercised  by 
the  sister,  it  was  error  to  hold,  as  matter  of  law,  that  either  the  child  or  its  par- 
ent was  guilty  of  contributory  negligence,  as  the  child,  being  non  suijuris^  can- 
not be  charged  with  its  own  -negligence,  and  it  is  not  negligence /^  j^  for  a 
parent  to  permit  its  child  to  go  unattended  upon  the  public  street;  and  the 
fact  that  the  child  was  sent  out  in  the  care  of  the  older  sister  did  not 
require  proof  of  care  on  her  part,  as  she,  being  presumably  non  stdjuris^ 
her  negligence  could  not  be  imputed  to  the  deceased  (i). 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  Kennedy,  administrator,  against  the  Hills  Bros. 
Company.  From  a  judgment  entered  upon  an  order  dismissing 
the  complaint,  plaintiff  appeals.     Judgment  reversed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Woodward,. 
HiRSCHBERG,  and  Jenks,  JJ. 

Isaac  M.  Kapper,  for  appellant. 

J.  McG.  Goodale  (Wm.  C.  Wallace,  on  the  brief),  for  respondent. 

Goodrich,  P.  J.  — About  six  o'clock  in  the  afternoon  of  June  30, 
1899,  James  Kennedy,  a  boy  nearly  three  years  of  age,  was  run  over 
and  killed  by  the  wagon  of  the  defendant,  in  Henry  street,  Brook- 
lyn, about  fifty  feet  south  of  De  Graw  street,  where  there  is  a 
slightly  ascending  grade.     The  street  is  paved  with  asphalt  from 

I.  For  other  actions  relating  to  Chil-    the  current  numbers  of  that  series  ot 
dren  Run  Over  in  Streets,  from  1897  to    Reports, 
date,  see  vols,  i-^.  Am.  Neg.  Rep.,  and 


AMERICAN  Negligence  Reports.  521 

curb  to  curb.  The  wagon  was  a  fruit  truck,  and  was  drawn  by  a 
pair  of  horses.  It  was  in  the  center  of  Henry  street  while  crossing 
De  Graw,  and  was  going  at  a  **  fair  trot."  The  driver  was  holding 
a  slack  line,  and  did  not  pick  up  the  lines,  or  do  anything  to  stop- 
the  team,  before  the  child  was  struck.  The  child  had  been  playing 
on  the  sidewalk  with  other  children,  and  walked  out  or  ran  out  into 
the  street,  about  thirty  feet  ahead  of  the  team.  When  he  had  gone 
half  way  across  the  street,  he  stopped,  as  if  bewildered,  was  struck 
by  one  of  the  horses,  knocked  down,  and  run  over.  There  was  also 
evidence  that  the  driver  swung  the  team  away  from  the  child, 
towards  the  right-hand  curb,  and  was  four  or  ^v^  feet  from  it  at  the 
time  of  the  accident.  The  driver  stopped  his  team  eight  feet 
beyond  the  accident,  left  the  wagon,  picked  up  the  child,  and  took 
him  to  his  mother.  It  appeared  that  the  child  had  been  permitted 
by  his  mother  to  go  out  on  the  street  with  his  sister,  who  was  about 
eight  years  of  age.  There  was  no  evidence* of  any  kind  as  to  the 
care  which  the  older  sister  exercised  in  regard  to  the  deceased. 
The  court,  at  the  close  of  the  plaintiff's  evidence,  granted  a  nonsuit, 
saying: 

*'  The  proof  here  is  that  this  child  was  sent  into  the  street  with 
another  person  of  age  sui  juris.  There  is  no  proof  here  that  that 
other  person  was  free  from  negligence,  and,  that  having  to  be 
affirmatively  shown  by  the  plaintiff,  and  not  being  shown,  there  is 
no  cause  of  action  made  out.*' 

The  plaintiff  asked  to  go  to  the  jury  on  the  questions  involved  in 
the  case,  and  excepted  to  the  refusal  to  permit  him  to  do  so.  We 
think  the  nonsuit  was  error. 

In  Birkett  v.  Ice  Co.,  no  N.  Y.  504,  18  N.  E.  Rep.  108,  a  child 
four  and  one-half  years  old  was  permitted  to  go  upon  the  sidewalk 
with  her  six-year-old  brother,  and  in  play  ran  into  the  street,  where 
she  was  run  over  by  an  ice  wagon.  The  court  said  (page  507,  no 
N.  Y.,  and  page  109,  18  N.  E.  Rep.): 

"  It  was  not  unlawful  for  the  child  to  be  in  the  street,  nor  even 
for  her  to  play  upon  the  sidewalk.  It  cannot  be  said  that  it  was, 
as  matter  of  law,  under  the  circumstances  proved,  negligence  for 
the  parents  to  permit  her  to  go  onto  the  sidewalk  to  play;  and 
whether  it  was  or  not  was  a  question  for  the  determination  of  the 
jury.  Oldfield  v.  Railroad  Co.,  14  N.  Y.  310;  Ihl  v.  Railroad  Co., 
47  N.  Y.  317;  McGarry  v,  Loomis,  63  N.  Y.  104.  Hundreds  of 
young  children  are  permitted,  with  general  safety,  and  must  be 
permitted,  in  cities,  to  amuse  themselves  upon  sidewalks,  and  they 
cannot  always  be  attended  by  persons  of  discretion.  The  highest 
prudence  would  doubtless  require  that  they  should  be  so  guarded; 
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but  it  cannot  be  said,  as  matter  of  law,  that  ordinary  prudence  for- 
bids that  a  bright  child  four  and  one-half  years  old,  properly 
instructed  and  cautioned,  should  go  unattended  onto  a  sidewalk  for 
diversion." 

It  should  be  observed  that  in  the  Birkett  case  there  was  evidence 
that  the  child  had  been  properly  instructed  and  cautioned,  but  in 
Huerzeler  v.  Railroad  Co.,  1^9  N.  Y..490,  34  N.  E.  Rep.  iioi,  where 
a  child  of  five  years  was  killed  by  a  car  of  the  defendant,  there  was 
no  evidence  upon  the  question  of  the  care  of  the  parents,  and  the 
court  said  (page  494,  139  N.  Y.,  and  page  iioi,  34  N.  E.  Rep.): 

"  It  was  not  negligence,  as  matter  of  law,  for  the  mother  of  this 
child  to  permit  her  to  be  in  the  street,  and  so  we  have  several  times 
held.  McGarry  v,  Loomis,  63  N.  Y.  104;  Kunz  v.  City  of  Troy, 
104  N.  Y.  344,  10  N.  E.  Rep.  442;  Birkett  v.  Ice  Co.,  no  N.  Y.  504, 
18  N.  E.  Rep.  108." 

In  the  Birkett  case,  at  General  Term  (41  Hun,  404),  the  court  said 
(pages  405,  406): 

'*  The  most  serious  question  is  the  contributory  negligence  of  the 
deceased.  Being  non  suijuris^  she  could  not  be  charged  with  per- 
sonal negligence,  though  the  negligence  of  the  parents  in  suffering 
her  to  be  in  a  place  of  danger  would  be  imputed  to  her.  To  have 
$uch  negligence  defeat  the  action,  the  child  itself  must  be  guilty  of 
what  would  be  negligence  in  an  older  person.  Both  these  elements 
must  exist,  and  so  the  trial  judge  correctly  charged.  McGarry  v. 
Loomis,  63  N.  Y.  107.** 

Under  these  authorities,  we  think  it  was  error  to  hold,  as  matter 
of  law,  that  either  the  child  or  its  parent  was  guilty  of  contributory 
negligence.  It  is  true  that  the  accident  did  not  happen  on  a  cross- 
walk, but  the  child  had  the  right  to  be  playing  in  the  street,  and, 
being  non  sui  juris ^  cannot  be  charged  with  its  own  negligence  to 
defeat  the  action.  Neither  does  it  make  any  difference  that  there 
was  no  proof  as  to  the  conduct  of  the  older  sister,  for,  on  the 
authorities  cited,  it  was  not  negligence  per  se  on  the  part  of  the 
parent  to  permit  the  child  to  go  unattended  upon  the  public  street; 
and  the  fact  that  the  deceased  was  sent  out  in  the  care  of  the  older 
sister  does  not  require  any  proof  of  any  care  upon  her  part.  This 
is  all  the  more  true  as  presumably  a  child  of  eight  years  is  not  sui 
Juris.  Many  cases  can  be  found  where  this  is  held.  If  no  proof  is 
offered,  the  presumption  is  that  a  child  six  or  eight  years  of  age  is 
not  sui  Juris.  And,  if  the  sister  was  not  sui  Juris ^  her  negligence 
could  not  be  imputed  to  the  deceased. 

While  the  court  did  not  base  the  nonsuit  upon  the  absence  of 
proof  of  negligence  of  the  defendant's  driver,  it  is  proper  to  say 
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that  the  fact  that  he  was  driving  with  a  loose  rein,  at  a  fair  trot, 
and  could  have  seen  the  child  at  least  thirty  feet  ahead  of  his  team, 
and  that  there  is  no  evidence  that  he  made  any  attempt  to  stop  his 
horses  in  time  to  avoid  the  child,  would  prevent  the  court  from 
holding,  as  matter  of  law,  that  the  driver  was  not  negligent.  We 
think,  therefore,  that  the  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the 
event.     All  concur. 

MORRISON  V.  CITY  OF  SYRACUSE. 

Supreme  Caurt^  New  York^   Appellate  Division^  Fourth  Department^ 

Jufyy       IPOO. 


PERSON  RIDING  BICYCLE  ON  SIDEWALK  THROWN  FROM  WHEEL  BY 
DEPRESSION  IN  SIDEWALK  — CITY  NOT  LIABLE.  —  Id  an  action  to 
recover  damages  for  injuries  sustained  by  plaintiff,  who,  while  riding  a 
bicycle  upon  one  of  the  sidewalks  of  defendant  city,  under  license  from 
defendant,  was  thrown  from  her  wheel  by  reason  of  a  depression  in  the 
sidewalk,  it  appeared  that  the  sidewalk,  at  the  intersection  of  two  streets, 
had  dropped  from  six  to  eight  inches,  caused  by  washing  away  of  earth; 
and  that  plaintiff,  in  trying  to  avoid  persons  on  the  sidewalk,  turned  the 
corner  at  such  an  angle  as  to  strike  this  depression,  which  at  the  place  of 
accident  did  not  exceed  four  inches,  and  she  was  thrown  from  her  wheel. 
Several  of  plaintiff's  witnesses  testified  that  they  had  walked  over  the 
depression  frequently  without  experiencing  any  difficulty  whatever.  There 
was  no  evidence  that  an  accident  of  any  kind  had  ever  before  happened  at 
the  place  in  question,  ffeld^  that  plaintiff's  injuries  were  not  chargeabl/e  to 
the  negligence  of  defendant  (i). 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Minnie  Morrison  against  the  City  of  Syracuse  for  inju- 
ries sustained  by  her  while  riding  a  bicycle  on  the  sidewalk.  From 
judgment  for  plaintiff,  and  from  order  denying  motion  for  new  trial, 
defendant  appeals.     Judgment  reversed, 

**  The  plaintiff,  while  riding  a  bicycle  upon  the  sidewalk  at  the 
intersection  of  Manlius  street  and  Durston  avenue,  in  the  city  of 
Syracuse,  was  thrown  from  her  wheel,  in  consequence  of  which  she 
sustained  a  fracture  of  her  right  arm ;  and  it  is  to  recover  damages 
for  such  injury  that  this  action  is  brought.  This  accident  occurred 
at  about  four  o'clock  in  the  afternoon  of  September  12,  1897,  and 

I.  For    other    actions    relating   to    current  numbers  of  that  series  of  Re- 
Bicycle  Accidents,  from  1897  to  date,    ports. 
see  vols.  t~8.  Am.  Neg.  Rkp.,  and  the 
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this  case  has  been  twice  tried.  Upon  the  first  trial  the  plaintiflf 
recovered  a  verdict  of  $300,  which  was  subsequently  set  aside  and 
a  new  trial  granted  by  this  court.  45  App.  Div.  421,  61  N.  Y.  Supp 
313.  Upon  the  second  trial  the  plaintiff  obtained  a  verdict  for 
$500,  and  from  the  judgment  entered  thereon,  as  well  as  from  an 
order  denying  the  defendant's  motion  for  a  new  trial  on  the  min- 
utes, this  appeal  is  brought." 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spring,  Williams, 
and  Laughlin,  JJ. 

James  S.  Thorn,  for  appellant. 

Frederick  A  Kuntzsch,  for  respondent. 

Adams,  P.  J.  — Upon  the  first  trial,  as  well  as  upon  the  last,  it 
was  made  to  appear  that  the  defendant  had  adopted  an  ordinance 
which  permitted  any  person,  upon  the  payment  of  a  small  registra- 
tion fee,  to  ride  a  bicycle  upon  the  sidewalks  of  certain  streets  of 
the  city,  and  that  the  plaintiff  at  the  time  of  the  accident  was  riding 
upon  the  walk  in  question,  in  pursuance  of  a  license  thus  obtained 
Upon  this  state  of  facts,  we  held  that  the  measure  of  the  defendant's 
duty  to  persons  who  availed  themselves  of  the  privilege  granted  by 
the  ordinance  in  question  was  precisely  the  same  as  it  was  to 
pedestrians;  in  other  words,  that,  while  required  to  keep  its  side- 
walks in  such  a  condition  as  to  make  them  reasonably  safe  for 
pedestrians,  it  was  under  no  obligation  to  go  further  than  that,  and 
make  them  reasonably  safe  for  bicyclists,  whose  right  to  their  use 
is,  to  say  the  least,  somewhat  questionable,  and  one  which  should 
certainly  be  subordinated  to  that  of  people  on  foot,  for  whom  they 
were  primarily  designed.  Guided  by  the  rule  thus  enunciated,  the 
learned  trial  court  upon  the  last  trial  permitted  the  jury  to  say, 
under  proper  instructions,  whether  the  walk  in  question  was  in  a 
reasonably  safe  condition  for  the  use  of.  pedestrians,  and  expressly 
charged  them  that,  if  they  found  that  it  was,  the  plaintiff  could  not 
recover.  Upon  the  direction  thus  given,  the  jury  found  in  favor  of 
the  plaintiff;  and  consequently  it  now  becomes  the  duty  of  this 
court  to  do  what  perhaps  it  would  have  been  fairer  towards  the  trial 
court  to  have  done  upon  the  former  dppeal,  and  that  is  to  determine 
whether  the  evidence  furnished  by  the  plaintiff  will  warrant  the 
conclusion  reached  by  the  jury.  In  furtherance,  then,  of  the  object 
which  we  now  have  in  view,  it  becomes  necessary  to  advert  very  briefly 
to  some  of  the  facts  of  the  case,  which,  for  the  purposes  of  this 
review,  maybe  regarded  as  established:  Manlius  street  runs  east 
and  west.  Durston  avenue  runs  north  and  south,  and  intersects, 
but  does  not  cross,  Manlius  street.  The  sidewalk  upon  each  street 
was  constructed  of  planks,  and  at  the  time  of  the  accident  a  sectioa 
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of  the  Durston  avenue  walk,  consisting  of  the  four  planks  next 
south  of  the  Maniius  street  walk,  had,  by  the  washing  away  of  the 
earth  upon  which  it  rested,  fallen  away  from  the  Maniius  street  walk 
in  such  a  manner  as  to  cause  a  drop  of  from  six  to  eight  inches  at 
the  inner  edge.  This  depression  decreased  gradually  as  it  extended 
towards  the  outer  edge  of  the  walk,  at  which  point  it  was  substan- 
tially upon  a  level  with  the  Maniius  street  walk.  Upon  the  day  in 
question  the  plaintiff  was  riding  her  wheel  upon  Maniius  street  in 
company  with  her  sister  and  a  gentleman  whom  she  subsequently 
married.  As  the  party  approached  Durston  avenue,  the  plaintiff 
discovered  a  lady  and  child  ahead  of  her  upon  the  walk,  and  in 
attempting  to  avoid  them  she  turned  the  corner  at  such  an  angle  as 
to  strike  this  depression  at  about  the  center  of  the  walk;  and,  as 
her  forward  wheel  went  into  the  depression,  she  was  thrown  to  the 
ground,  and  received  the  injury  of  which  she  complains.  The  walk 
on  Durston  avenue  was  four  feet  in  width,  and  the  depression  in  the 
center  thereof  must  consequently  have  been  not  to  exceed  four 
inches,  but  that  this  was  sufficient  to  and  did  produce  the  result 
which  ensued  is  not  and  cannot  be  seriously  questioned.  This  much 
being  admitted,  however,  it  by  no  means  follows  that  the  defend- 
ant's negligence  is  established;  for,  as  has  already  been  stated,  the 
defendant  owed  the  plaintiff  no  greater  or  other  duty  in  respect  to 
the  condition  of  its  walks  than  it  owed  to  pedestrians;  and  the 
plaintiff  has  failed,  we  think,  to  furnish  anything  more  satisfactory 
than  a  mere  conjecture  that,  if  she  had  been  on  foot  she  might  possi- 
bly have  found  this  defect  in  the  walk  as  serious  and  dangerous  an 
obstruction  as  it  proved  to  be  to  a  person  upon  a  bicycle.  The  real 
question,  therefore,  with  which  we  have  to  deal  is,  does  such  a 
conjecture  furnish  the  proper  basis  for  the  verdict  rendered  in  this 
case?  That  the  walk  was  in  a  defective  condition  cannot,  of  course, 
be  denied,  but  that  it  had  been  in  such  condition  for  several  months 
prior  to  the  plaintiff's  accident  is  virtually  conceded;  and  it  must 
also  be  admitted  that  the  defect  was  of  such  a  character  that  a  per- 
son unfamiliar  with  it  would  quite  probably  have  met  with  an  acci- 
dent while  attempting  to  walk  oVer  the  depression  on  a  dark  night. 
But  it  is  hardly  conceivable  that  a  traveler  on  foot,  who  was  at 
all  mindful  of  his  surroundings,  would  have  found  any  difficulty  in 
turning  this  corner  with  entire  safety  in  broad  daylight.  It  was 
not  made  to  appear  that  an  accident  of  any  kind  had  ever  before 
happened  at  this  place.  On  the  contrary,  several  of  the  plaintiff's 
witnesses  testified  that  they  had  walked  over  the  depression  fre- 
quently without  experiencing  any  difficulty  whatever.  And  while 
we   do   not  wish   to  be   understood   as  intimating  that  under  no 
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conceivable  circumstances  would  the  defendant  be  liable  for  injuries 
caused  by  this  obstruction  to  a  person  riding  upon  a  bicycle,  we  are 
firmly  of  the  opinion  that  the  plaintiff,  in  the  circumstances  of  her 
case,  would  have  escaped  injury  had  she  been  on  foot,  and  that, 
consequently,  within  the  rule  laid  down  by  this  court  upon  the 
former  appeal,  it  cannot  with  any  justice  be  said  that  her  injuries 
are  chargeable  to  the  negligence  of  the  defendant.  It  follows  that 
the  judgment  and  order  should  be  reversed,  and  a  new  trial  ordered. 
Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.     All  concur. 

FREELAND  v.  BROOKLYN   HEIGHTS  RAILROAD 

COMPANY. 

Supreme  Caun^  New  York,  Appellate  Division^  Second  Department^ 

October  J  ipoo. 


COLLISION  BETWEEN  STREET  CAR  AND  VEHICLE  — PLEADING  — 
DAMAGES  —  EVIDENCE.  —  In  an  action  to  recover  damages  for  personal 
injuries,  and  for  destrucdon  of  a  horse  and  carriage  resulting  from  a  collision 
with  one  of  defendant's  street  cars,  where  the  complaint  alleged  the  killing 
of  the  horse  and  the  destruction  of  the  plaintiff's  wagon,  but  contained  no 
allegation  that  plaintiff  suffered  any  loss  by  reason  of  the  destruction  of  the 
animal  or  wagon,  evidence  of  the  value  of  the  horse  and  wagon  was  inad- 
missible (i). 

PLEADING  —  PRACTICE  —  CONTINUANCE  —  SURPRISE.  —  Where  a 
complaint  alleged  personal  injuries  and  the  killing  of  plaintiff's  horse  and 
destruction  of  his  wagon,  but  there  was  no  allegation  of  loss  suffered 
thereby,  another  action  having  been  brought  by  plaintiff  for  damages  to 
the  horse  and  wagon,  and  the  court  denied  plaintiff's  motion  to  amend,  bat 
permitted  plaintiff  to  recover  the  value  of  the  horse  and  wagon  under  the 
pleadings  as  they  stood,  it  was  error  to  refuse  to  allow  defendant  to  with- 
draw a  juror,  as  the  introduction  of  evidence  in  regard  to  the  loss  occa- 
sioned by  destruction  of  the  horse  and  wagon  placed  defendant  at  a  disad- 
vantage by  reason  of  surprise. 

DAMAGES  —  EVIDENCE.  —  Where  damages  were  claimed  for  an  injury  to 
plaintiff's  right  hand,  plaintiff  being  a  carriage  manufacturer  and  drafts- 
man, it  was  error  to  admit  pictures,  drawings  and  sketches,  made  by  plain- 
tiff, having  no  relation  to  his  business  as  a  carriage  maker. 
Woodward,  J.,  dissented. 

I.  For  other  actions  relating  to  Colli-        See    also    note    on    Colusions    on 
sions  Between  Streetcars  and  Vehicles,    Street    Railroads,  in  8   An.    Nsg. 
from  1897  to  date,  see  vols,  x-8.  Am.     Rep.,  240-246,  ante. 
Neg.  Rep.,  and  the  current  numbers 
that  of  series  of  Reports. 


American  Negligence  Reports.  527 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  Freeland  against  the  Brooklyn  Heights  Rail* 
road  Company.  From  a  judgment  in  favor  of  plaintifif,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Judg- 
ment  reversed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Woodward, 
HiRSCHBERG,  and  Jenks,  JJ. 

John  L.  Wells,  for  appellant. 

Stephen  C.  Baldwin,  for  respondent. 

WiLLARD  Bartlett,  J.  —  This  action  grows  out  of  a  collision 
between  one  of  the  cars  of  the  defendant  and  a  wagon  in  which  the 
plaintiff  was  driving,  which  resulted  in  the  destruction  of  the  horse 
and  wagon,  and  inflicted  personal  injuries  of  considerable  severity 
upon  the  plaintiff.  A  clear  case  was  made  out  for  submitting  the 
question  of  the  defendant's  negligence  and  plaintiff's  freedom  from 
contributory  negligence  to  the  jury;  and  there  would  be  no  diffi- 
culty in  sustaining  the  judgment  upon  the  merits,  were  it  not  that 
the  record  discloses  several  erroneous  rulings  which  appear  to  have 
been  prejudicial  to  the  defendant,  and  which  probably  had  the  effect 
of  materially  increasing  the  amount  of  the  recovery. 

The  complaint  in  this  suit  mentions  the  killing  of  the  horse  and 
the  demolition  of  the  plaintifif's  wagon,  but  it  contains  no  allegation 
that  the  plaintiff  suffered  any  loss  by  reason  of  the  destruction  of 
the  animal  or  vehicle.  The  only  averment  of  damage  relates  to 
the  personal  injuries  which  the  plaintiff  himself  claims  to  have  sus- 
tained. At  the  opening  of  the  trial  his  counsel  moved  to  amend 
the  complaint  by  inserting  an  allegation  to  the  effect  that  the  horse 
which  was  killed  by  the  defendant's  negligence  was  worth  the  sum 
of  $1,750,  and  that  the  demolished  carriage  was  worth  the  sum  of 
$400.  This  motion  was  opposed  in  behalf  of  the  defendant  on  the 
ground  that  after  bringing  this  suit  another  action  had  been  brought 
by  the  plaintiff,  through  the  same  attorney,  against  the  same 
defendant,  to  recover  for  damages  to  the  horse  and  wagon ;  that  an 
answer  had  been  interposed  therein  setting  up  the  pendency  of  the 
present  action  as  a  defense;  and  that  counsel  was  not  ready  to  try 
the  question  of  the  value  of  the  horse  and  wagon  herein,  but  would 
be  taken  by  surprise  by  any  evidence  on  that  subject.  The  court 
denied  the  plaintiff's  motion  to  amend,  but  announced  that  it  would 
allow  the  plaintiff  to  recover  the  value  of  the  horse  and  wagon 
under  the  pleadings  as  they  stood.  When  evidence  was  offered  to 
establish  the  value  of  the  animal,  counsel  for  the  defendant  objected 
on  the  ground  that  it  was  not  receivable,  within  the  pleadings. 
The  objection  was  overruled,  and  an  exception  was  taken.     Counsel 
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thereupon  asked  permission  to  withdraw  a  juror,  upon  the  ground 
that  he  had  had  no  sufficient  notice  to  enable  him  to  prepare  to  meet 
the  proof  in  regard  to  the  loss  occasioned  by  the  destruction  of  the 
horse  and  wagon.  The  court,  which  had  already  intimated  that  the 
defendant  ought  to  stipulate  in  the  second  action  that  the  issue  of 
negligence  should  abide  the  event  in  the  present  action,  declined  to 
allow  the  withdrawal  of  a  juror,  and  counsel  for  the  defendant  again 
excepted.  The  court  declared  that  there  was  no  surprise  in  the 
case,  and,  over  objection  and  exception,  received  all  the  evidence 
offered  by  the  plaintiff  in  regard  to  the  value  of  the  horse  and 
wagon.  We  are  of  the  opinion  that  this  evidence  was  not  admissible, 
under  the  complaint.  There  was  no  allegation  that  the  plaintiff  had 
suffered  any  loss  by  reason  of  the  destruction  of  the  horse  and 
wagon,  nor  did  the  complaint  demand  that  any  damages  should 
be  awarded  on  that  account.  Indeed,  the  bringing  of  the  second 
action  by  the  same  attorney  indicated  that  the  pleader  did  not 
intend  to  inqlude  in  this  suit  any  claim  for  such  damages.  In  the 
absence  of  an  amendment  the  proof  should  not  have  been  received. 
It  is  true  that  counsel  for  the  defendant  objected  to  the  proposed 
amendment,  but  this  was  only  on  the  ground  that  the  change  in  the 
complaint  would  operate  to  place  him  at  a  disadvantage  by  reason 
of  surprise,  inasmuch  as  he  did  not  anticipate  that  any  proof  would 
be  offered  as  to  the  value  of  the  horse  and  wagon  in  this  case.  That 
objection  did  not  prevent  him  from  insisting  subsequently  that  the 
evidence  was  inadmissible  under  the  complaint  as  it  stood.  We  are 
also  of  the  opinion  that  after  the  court  had  concluded  to  receive  this 
evidence,  whether  an  amendment  was  allowed  or  not,  it  should  have 
granted  the  application  of  the  defendant  for  the  withdrawal  of  a 
juror.  Notice  that  such  application  would  be  made  was  given  before 
the  case  had  been  opened  to  the  jury  by  the  counsel  for  plaintiff. 
The  application  was  equivalent  to  a  motion  for  the  postponement 
of  the  trial,  and  the  exception  taken  by  the  defendant  warrants  us 
in  reviewing  the  refusal  of  the  court  to  grant  it.  Bank  v,  Colwell 
(Sup.)  8  N.  Y.  Supp.  380.  It  is  true  that  the  cases  hold  that  such 
applications  may  be  granted  or  denied  in  the  discretion  of  the  trial 
court,  but  that  discretion  is  reviewable  here. 

The  jury  rendered  a  general  verdict  of  $12,500  in  favor  of  the 
plaintiff,  and  made  a  special  finding  fixing  the  value  of  the  horse 
and  wagon  at  $1,250.  The  effect  of  the  errors  already  discussed 
might  be  obviated  by  deducting  from  the  amount  of  the  verdict  the 
$1,250  representing  the  value  of  the  horse  and  wagon,  if  it  did  not 
appear  that  another  erroneous  ruling  in  the  case  probably  had  the 
effect  of  enhancing  the  sum  awarded  as  compensation  for  the  plaintiff's 
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personal  injuries.  This  ruling  related  to  the  plaintiff's  ability  to 
draw  fancy  pictures.  His  occupation  was  that  of  a  manufacturer 
of  carriages.  '*  My  business  is  carriage  manufacturer,"  he  said. 
"  I  have  been  in  business  in  the  borough  of  Brooklyn,  formerly  the 
city  of  Brooklyn,  as  a  carriage  manufacturer,  for  about  twenty 
years.  I  have  a  trade.  I  am  a  draftsman  and  painter,  and  all  con- 
nected with  the  business.  *  *  *  i  made  drafts  of  carriages,  and 
I  worked  at  the  bench,  —  used  the  saw  and  plane,  and  all  those  tools 
connected  with  a  mechanical  business."  His  testimony  tended  to 
show  that  he  had  lost  the  use  of  the  fingers  of  his  right  hand  in 
consequence  of  the  accident,  so  that  he  could  no  longer  use  a  pencil 
or  paint  brush  or  pen,  and  that  he  was  no  longer  able  to  do  any 
work  as  a  draftsman  or  painter  in  connection  with  his  business  as  a 
carriage  manufacturer.  The  testimony  was  proper  for  this  purpose, 
and  wholly  unobjectionable.  It  was  supplemented,  however,  by  the 
introduction  of  twenty-six  pictures  on  twenty-six  different  small 
cards.  The  plaintiff  testified  that  these  were  samples  of  work  done 
by  him  before  the  accident,  that  they  were  just  drawings  that  came 
into  his  head,  and  that  he  could  give  counsel  a  wheelbarrow  load  of 
them,  if  he  desired.  To  the  court  he  said,  **  I  have  got  a  wagon 
load  more,  if  they  want  them."  A  book  containing  other  drawings 
of  the  same  character  was  also  admitted;  the  court  holding  that 
they  showed  the  cunning  of  the  plaintiff's  right  hand,  which  he  said 
had  been  destroyed.  These  drawings  were  received  over  the  objec- 
tion and  exception  of  the  defendant.  They  represent  landscapes 
and  other  scenes,  either  copied  from  nature  or  the  offspring  of  the 
plaintiff's  fancy,  having  no  conceivable  relation  to  his  business  as  a 
carriage  maker.  They  offered  no  basis  for  any  estimate  of  pecuniary 
loss  sustained  by  the  plaintiff  in  consequence  of  his  inability  to  pro- 
duce similar  §ketches  in  the  future;  yet  it  is  impossible  to  avoid 
the  conclusion  that  the  production  and  exhibition  to  the  jury  of 
these  pictures,  coupled  with  the  statement  that  the  plaintiff  could 
no  longer  enjoy  the  artistic  satisfaction  which  he  had  formerly  derived 
from  thus  using  his  pencil,  must  have  had  an  effect  to  augment  the 
verdict.  As  appears  from  the  record,  the  learned  trial  judge  enter- 
tained serious  doubts  as  to  the  admissibility  of  this  evidence,  saying 
that  he  would  like  to  have  time  to  reflect  about  it,  but  would  let  it 
in,  as  counsel  was  willing  to  take  the  risk.  We  think  it  should  have 
been  excluded.  The  extent  of  the  plaintiff's  disability  was  shown 
when  it  was  proven  that  he  could  not  use  a  pen,  pencil,  or  paint 
brush  with  his  right  hand.  For  all  this  he  was  entitled  to  com- 
pensation. But  there  was  no  allegation  in  the  complaint  that  his 
•disability  debarred  him  from  any  particular  pursuit  aside  from  his 
Vol.  VIII  —  34 
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usual  vocation,  nor  could  specific  damages  be  allowed  therefor 
unless  it  was  a  pursuit  in  which  he  earned  money.  Baker  v.  Railway 
Co.,  ii8  N.  Y.  533,  23  N.  E.  Rep.  885. 

Judgment  reversed  and  new  trial  granted;  costs  to  abide  the 
event.     All  concur,  except  Woodward,  J.,  who  dissents. 

Woodward,  J.  (dissenting).  —  This  is  an  action  for  negligence 
resulting  in  injuries  to  the  person  and  property  of  the  plaintiff.  On 
appeal  it  is  conceded  that  the  evidence  of  negligence  on  the  part  of 
the  defendant  was  sufficient  to  take  the  case  to  the  jury,  and  there 
seems  to  be  no  reason  to  question  the  propriety  of  submitting  to 
the  jury  the  question  of  the  lack  of  contributory  negligence  on  the 
part  of  the  plaintiff,  — a  condition  of  facts  appearing  from  the  evi- 
dence, which  would  justify  a  finding  that  the  plaintiff  had  established 
his  freedom  from  contributory  negligence.  The  complaint,  aside 
from  the  formal  averments,  alleges  that  **  heretofore  and  on  the 
30th  day  of  June,  1899,  while  the  plaintiff  was  lawfully  driving  upon 
Quincy  street,  and  crossing  Franklin  avenue,  in  said  borough  of 
Brooklyn,  one  of  the  cars  of  the  defendant,  running  at  an  unlawful 
rate  of  speed,  unlawfully  and  wrongfully  and  negligently  ran  into 
plaintiff  with  such  force  and  violence  that  his  horse  was  killed,  his 
wagon  demolished,  and  that  he  was  violently  thrown  from  said 
wagon  to  the  street  and  dragged  for  a  considerable  distance, 
whereby  he  was  cut,  bruised,  wounded,  and  injured  about  the  head, 
body,  and  limbs,  his  right  knee  was  injured,  he  sustained  a  serious 
injury  to  his  head,  his  back  was  badly  wrenched,  and  he  sustained 
a  severe  nervous  shock  to  his  whole  system,"  and  '*  that,  by  reason 
of  the  aforesaid,  plaintiff  has  been,  and  will  be  compelled  to  suffer 
great  pain,  and  has  been  and  will  be  compelled  to  spend  money  for 
medicine  and  medicinal  attendance,  and  has  been  and  will  be  pre- 
vented from  attending  to  his  usual  vocation,  and  has  been,  as  he 
verily  believes,  permanently  injured,  and  that  he  will  never  fully 
recover  from  the  effects  of  the  same,  in  all  to  his  damage  in  the  sum 
of  twenty-five  thousand  dollars."  It  is  doubtful,  except  for  the  sub- 
sequent act  of  the  plaintiff  in  bringing  a  separate  action  for  dam- 
ages for  the  loss  of  the  horse  and  wagon,  if  any  one  would  have 
questioned  the  sufficiency  of  this  complaint  as  a  demand  for  all  of 
the  damages  growing  out  of  the  one  wrongful  act  of  the  defendant. 
It  states  concisely  the  elements  of  the  plaintiff's  damages,  and  fixes 
a  sum  which  covers  all  of  his  damages.  The  trial  court  was  not  in 
error  in  refusing  the  motion  to  amend  the  complaint,  and  in  holding 
that  the  pleadings  were  broad  enough  to  admit  of  evidence  of  the 
value  of  the  horse  and  wagon  destroyed . 

The  point  urged  by  the  appellant's  counsel,  however,  seemed  to- 
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be  that  he  was  surprised  at  the  demand  of  the  plaintiff  for  that  por- 
tion of  the  damages  growing  out  of  the  killing  of  ttie  horse  and  the 
demolishing  of  the  wagon.  The  defendant  insists  that  it  is  entitled 
to  some  kind  of  relief.  When  the  plaintiff  brought  a  subsequent 
action  for  the  damages  to  his  property,  the  defendant,  in  answering, 
alleged  the  pendency  of  the  action  now  under  consideration  as  a 
bar  to  the  second  action;  and  it  is  conceded  that  under  the  rule  in 
Reilly  v.  Paving  Co.,  31  App.  Div.  302,  4  Am.  Neg.  Rep.  692,  52 
N.  Y.  Supp.  817  (i),  a  recovery  in  the  present  action  would  be  a 
bar  to  a  recovery  in  the  second  action ;  that  there  is  in  fact  but  one 
cause  of  action.  Recognizing  this  fact,  counsel  for  the  plaintiff 
moved  at  the  opening  of  the  trial  to  amend  the  complaint  by  insert- 
ing the  words,  at  a  proper  point,  **  and  that  the  horse  which  plain- 
tiff drove,  and  which  was  killed  by  the  negligence  of  the  defendant, 
was  worth  the  sum  of  $1,750,  and  that  the  carriage  which  was 
demolished  by  reason  of  the  premises  was  worth  the  sum  of  $400." 
This  motion  was  opposed  by  the  defendant,  counsel  urging  that  he 
was  taken  by  surprise  at  being  called  upon  to  defend  for  the  value 
of  a  horse  alleged  to  be  worth  $1,750.  Yet  it  was  stated  in  the 
argument  that  after  bringing  the  present  action  '*  an  action  was 
brought,  suing  us  for  $2,150  for  the  loss  of  this  man*s  horse  and 
wagon."  To  this  latter  action  an  answer  was  interposed,  in  which 
the  pendency  of  the  present  action  was  set  up  as  a  bar.  The  learned 
trial  court  denied  the  motion  to  amend,  but  stated,  "  I  am  going  to 
allow  them  to  recover  the  value  of  the  horse  and  wagon  if  they 
prove  it  under  the  pleadings  as  it  stands."  Counsel  for  the  defend- 
ant then  gave  notice  that  he  should  move  to  withdraw  a  juror  on 
the  ground  of  surprise.  Counsel  for  plaintiff  offered  to  stipulate 
that  if  the  defendant  would  withdraw  the  answer  in  the  second 
action,  serving  a  new  answer  in  which  the  pendency  of  the  present 
action  should  not  be  set  up  in  bar,  he  would  refrain  from  introduc- 
ing evidence  as  to  the  value  of  the  horse  and  Wclgon.  **  If  there  is 
any  surprise  here,"  said  the  plaintiff's  counsel,  "he  can  withdraw 
his  answer  and  serve  me  with  a  simple  denial  of  the  negligence.  If 
you  do  that,  I  will  not  put  in  any  evidence  here  on  the  value  of  the 
horse,  and  this  jury  need  assess  no  damages  on  that  subject."  The 
court  then  suggested:  "And  the  damages  for  those  two  items  shall 
be  assessed  in  the  other  action  if  the  negligence  is  established  in 
this."  To  this,  plaintiff's  counsel  assented,  and  the  court  sug- 
gested that  it  "is  a  perfectly  fair  offer."  Defendant's  counsel 
then  urged  that,  if  the  plaintiff  was  to  be  permitted  to  prove  the 

I.  See  former  decision  of  the  Reilly  case,  in  i  Am.  Neg.  Rep.  505. 
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value  of  the  horse  and  wagon,  the  defendant  be  permitted  to  amend 
its  answer  and  allege  that  there  is  a  separate  action  to  recover  the 
damages  which  they  seek  in  this  action.  To  this  the  court  replied: 
"  I  am  not  going  to  allow  them  to  amend.  I  am  only  going  to  try 
the  case  on  the  pleadings  as  made.  Your  adversary  has  made  you 
an  ofifer  which  I  consider  absolutely  fair  to  you,  —  that  you  shall 
stipulate  in  the  other  action  that  the  issue  of  negligence  shall  abide 
the  event  of  this.  So  that,  if  you  get  a  verdict  here,  you  have  a 
verdict  there,  and,  if  there  is  a  recovery  here,  that  shall  settle  your 
liability  in  the  other  case  for  the  horse  and  wagon,  and  it  shall  be  a 
mere  assessment  of  damages.*'  Defendant's  counsel  declined  the 
proposition,  and  the  case  went  to  trial  upon  the  pleadings  as  they 
were;  the  defendant  objecting  to  the  introduction  of  evidence  as  to 
the  value  of  the  horse  and  wagon.  These  objections  were  over- 
ruled, the  court  and  counsel  rediscussing  the  propositions  stated 
above;  and  then  defendant's  counsel  moved  to  withdraw  a  juror  on 
the  ground  of  surprise,  which  motion  was  also  denied,  and  an  excep- 
tion taken.  While  it  is  a  well-established  rule  of  law  that  a  single 
cause  of  action  cannot  be  severed  or  divided  in  order  that  separate 
actions  may  be  brought  to  recover  damages  for  the  various  parts  of 
what  really  constitutes  one  demand  (Reilly  v.  Paving  Co.,  supra)^ 
we  see  no  reason  why  the  plaintiff  should  be  denied  a  right  to 
recover  in  the  present  action  because  his  attorney  made  a  mistake 
in  his  practice,  and  brought  two  actions  instead  of  one.  If  the 
present  action  could  be  pleaded  as  a  bar  to  the  subsequent  action 
(and  there  is  no  doubt  of  this),  and  the  defendant  was  aware  of  the 
claim  of  the  plaintiff  in  respect  to  the  value  of  the  horse  and  wagon, 
it  is  hardly  in  a  position  to  urge  such  a  surprise  upon  the  occasion 
of  this  trial  as  to  justify  the  trial  court  in  permitting  the  withdrawal 
of  a  juror.  The  defendant  had  had  its  attention  called  to  the  loss 
of  the  horse  and  wagon  in  this  accident,  not  alone  by  the  allega- 
tions of  the  complaint  in  this  action,  but  by  the  complaint  in  a  sub- 
sequent action,  in  which  the  amount  of  the  damages  for  the  horse 
and  wagon  was  stated.  It  had  already  pleaded  in  answer  to  the  last 
action  that  another  suit  for  the  same  cause  of  action  was  pending,  and 
by  this  pleading  it  said  to  the  plaintiff  that  all  of  the  damages  growing 
out  of  the  one  cause  of  action  must  be  determined  in  a  single  trial; 
and  yet,  when  the  plaintiff  sought  to  amend  his  complaint  so  as  to 
place  the  question  unmistakably  before  the  court,  it  interposed 
objections,  and  urged  that  it  had  been  surprised,  —  that  it  was  not 
prepared  to  litigate  the  question  of  all  the  damages  growing  out  of 
the  accident.  A  motion  to  withdraw  a  juror  is  addressed  to  the 
discretion  of  the  court  (2  Rum.  Prac.  p.  286  and  authorities  there 
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cited),  and  the  circumstances  of  this  case  do  not  warrant  the  con- 
clusion that  the  court  erred  in  the  use  of  its  discretionary  powers 
in  denying  the  motion;  nor  has  the  defendant  any  reason  to  com- 
plain of  the  remarks  of  the  court  called  out  in  the  course  of  a  dis- 
cussion of  defendant's  objections  to  the  amendment  of  the  com- 
plaint. If  the  plaintifiF  had  a  cause  of  action  against  the  defendant, 
he  had  a  right  to  all  of  the  damages  sustained  in  the  accident  com- 
plained of.  The  effort  of  the  defendant  to  make  use  of  the  present 
action  as  a  4)ar  to  a  subsequent  suit,  and  then  to  prevent  the  plain- 
lift  recovering  in  the  case  at  bar  through  technical  objections  to  the 
complaint,  or  on  the  pretext  of  surprise,  is  contrary  to  the  spirit  of 
the  jurisprudence  of  this  State.  Section  723  of  the  Code  of  Civil 
Procedure  not  only  gives  the  court  power  to  amend  the  complaint, 
but,  where  "  the  amendment  does  not  change  substantially  the  claim 
or  defence,"  it  may  conform  the  pleading  or  other  proceeding  to 
the  facts  proved,  and,  "  in  every  stage  of  the  action,  the  court  must 
disregard  an  error  or  defect,  in  the  pleadings  or  other  proceedings, 
which  does  not  affect  the  substantial  rights  of  the  adverse  party." 
It  was  necessary  either  that  the  defendant  waive  the  bar  to  the  sub- 
sequent action,  or  that  the  plaintiff  be  allowed  to  submit  the  whole 
controversy  to  the  jury;  and  we  conclude  that  the  trial  court  did 
not  err  in  the  course  pursued  upon  the  trial,  in  denying  defendant's 
motion  to  withdraw  a  juror.  The  plaintiff's  complaint  stated  a 
cause  of  action  in  which  all  of  the  elements  of  damage  were  noted, 
and  demanded  judgment  for  all  of  such  damages  in  the  sum  of 
$25,000,  and  proof  of  these  damages  was  properly  admitted. 

The  plaintiff  is  a  draftsman,  as  he  testified,  and  we  see  no  objec- 
tion to  the  introduction  of  drawings  of  his  own  as  evidence  of  his 
skill,  where  it  was  shown  that  he  was  rendered  incapable  of  doing 
this  character  of  work  by  reason  of  the  injuries  received  through 
the  negligence  of  the  defendant.  The  recovery  sought  was  for  the 
injuries  sustained,  and  it  was  proper  to  show  that  he  was  a  man 
capable  of  making  artistic  drawings,  a^nd  that  he  had  been  deprived 
of  that  faculty  by  reason  of  his  physical  injuries. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 


i 
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MEEKINS  V.  NORFOLK  AND  SOUTHERN 

RAILROAD  COMPANY. 

Supreme  Cauriy  North  Carolina^  October^  ipoo. 


EMPLOYEE  FALLING  FROM  PLANK  ON  STEAMBOAT  — DEFECTIVE 
APPLIANCE — NONSUIT.  —  In  an  action  to  recover  dam^jj^es  for  the 
death  of  plaintiff's  intestate,  caused  while  in  defendant's  employ  as  fireman 
on  its  steamboat,  it  was  alleged  that  defendant  failed  to  provide  for  the 
deceased  an  appliance  to  be  used  over  the  hold  of  the  boat  for  the  use  and 
convenience  of  the  employees  in  passing  from  one  side  to  the  other,  in  the 
nature  of  a  gang  plank,  that  was  safe  and  suitable,  the  one  in  use  being 
made  of  unsound  material,  and  not  fastened  and  secured  at  its  ends  in 
jambs,  so  as  to  prevent  its  slipping  and  giving  way.  It  appeared  from 
the  evidence  that  plaintiff's  intestate  had  '*  put  the  plank  out  to  reach  for 
something,"  and  that  while  standing  upon  it  the  plank  slipped  and  plain- 
tiff's intestate  fell,  sustaining  fatal  injuries;  that  the  plank  was  sound  and 
had  been  used  for  a  long  time;  and  there  was  no  allegation  that  such  a 
plank,  if  it  had  been  sound  and  well  secured  at  the  ends,  would  not  have 
been  a  proper  and  safe  appliance  for  the  purpose  for  which  it  was  used. 
//e/{/y  that  proper  appliances  were  furnished  by  defendant,  and  judgment 
of  nonsuit  affirmed  (i). 

Douglas  and  Clark,  JJ.,  dissented. 

Appeal  from  Superior  Court,  Tyrrell  County. 

Action  by  J.  C.  Meekins,  administrator,  against  the  Norfolk  and 
Southern  Railroad  Company.  From  a  judgment  of  nonsuit,  plain- 
tiff appeals.     Judgment  affirmed, 

HoLTON  &  Alexander  and  E.  F.  Aydlett,  for  appellant. 

Pruden  &  Pruden  and  Shepherd  &  Shepherd,  for  appellee. 

Montgomery,  J.  —  This  action  was  brought  by  the  administrator 
to  recover  damages  for  the  death  of  his  intestate,  alleged  to  have 
taken  place  through  the  negligence  of  the  defendant.  The  alleged 
negligence  was  that  the  defendant  failed  to  provide  for  the  deceased 
an  appliance  to  be  used  over  the  hold  of  the  boat  for  the  use  and 
convenience  of  the  employees  in  passing  from  one  side  to  the  other, 
in  the  nature  of  a  gang  plank,  that  was  safe  and  suitable;  the  one  in 
use  having  been  alleged  to  have  been  made  of  unsound  material, 
and  not  fastened  and  secured  at  its  ends  in  jambs,  so  as  to  prevent 
its  slipping  and  giving  way.  After  the  plaintiff  had  produced  his 
evidence  and  rested  his  case,  the  defendant  moved  for  judgment  as 

I.  For  other  actions  arising  out  of    Am.  Nbg.  Rep.,  and  the  current  nam* 
Injuries  Caused  by  Defective  Appli-    bers  of  that  series  of  Reports, 
ances,  from  1897  to  date,  see  vols.  1-8, 
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of  nonsuit,  under  chapter  109  of  the  Acts  of  1897;  and,  upon  the 
motion  having  been  allowed,  the  plaintiff  excepted  and  appealed. 
It  therefore  becomes  necessary  for  us  to  consider  and  to  decide 
whether  the  plaintiff's  evidence,  in  a  just  and  reasonable  view  of  it, 
was  sufficient  to  warrant  the  jury  in  finding  the  issue  as  to  the 
defendant's  negligence  in  the  plaintiff's  favor.  If  there  was  more 
than  a  scintilla  offered  on  that  issue  by  the  plaintiff,  the  matter 
ought  to  have  been  submitted  to  the  jury,  and  there  was  error  in 
the  ruling  of  the  court  below.  If  there  was  no  fit  evidence  offered 
by  the  plaintiff  to  be  submitted  to  tht  jury,  then  his  honor  was  cor- 
rect in  allowing  the  motion. 

The  defendant  railroad  company  owned  and  operated  a  steamboat 
as  a  transfer  boat  between  Edenton,  N.  C,  and  Makey's  Ferry; 
and  the  plaintiff's  intestate  was  engaged  in  the  service  of  the  defend- 
ant, as  fireman  on  the  boat,  at  the  time  he  received  the  injury  which 
resulted  in  his  death.  Four  witnesses  were  introduced  and  exam- 
ined by  the  plaintiff,  —  Eliza  Jones,  widow  of  the  intestate;  Henry 
Whedbee,  who  was  aboard  the  steamer  the  day  of  the  accident,  and 
who  saw  the  intestate  just  before  and  just  after  he  was  hurt;  the 
plaintiff;  and  Dr.  Alexander,  who  saw  the  intestate  after  he  was 
hurt.  The  evidence  of  the  widow  and  the  two  last-named  witnesses 
is  immaterial  on  the  question  of  the  defendant's  negligence.  Whed- 
bee testified  on  his  examination  in  chief,  in  substance,  that  he  saw 
the  intestate,  five  or  ten  minutes  before  he  got  hurt,  standing  on  a 
plank  which  reached  across  the  boat  in  the  engine  room,  and  that 
he  was  reaching  up  after  something;  that  the  intestate  was  in  the 
engine  room,  where  he  belonged;  that  in  a  few  minutes  he  heard 
that  the  intestate  had  fallen,  and  immediately  went  to  where  he 
was;  that  the  injured  man  said  to  the  witness  that  the  plank  the 
witness  saw  the  intestate  standing  upon  slipped,  and  he  fell ;  that 
the  plank  w^s  not  fastened.  On  his  cross-examination  the  witness 
said  that  he  used  to  cross  on  this  boat  about  twice  a  week.  Each 
end  of  the  plank  was  in  the  middle  of  a  door  on  each  side  of  the 
boat,  and  he  had  seen  the  plank  at  a  different  place,  near  the  boiler. 
The  plank  was  in  the  door,  over  the  steps.  The  place  he  usually 
saw  it  was  near  the  boiler.  "  It  generally  stayed  in  jambs,  and 
when  it  stayed  in  the  jambs  it  could  not  slip.  It  seems  that  he  had 
put  the  plank  out  to  reach  up  for  something.  This  day  the  plank 
was  not  in  the  jambs  at  all.  Usually  it  stayed  in  the  jambs,  and  a 
portion  of  it  in  the  door.  When  it  was  in  its  usual  place  there  was 
nothing  to  keep  it  from  being  pulled  out  in  the  door,  in  the  position 
it  was  in  that  morning.  When  the  plank  was  in  the  usual  place,  it 
could  not  slip  endwise,  and  it  would  not  hardly  slip  sideways  unless 
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some  one  pulled  it  out.  It  was  a  loose  plank."  We  are  of  the 
opinion  that  the  evidence  was  not  sufficient,  in  a  just  and  reasonable 
view  of  it,  to  warrant  the  jury  in  finding  the  issue  of  negligence  in 
favor  of  the  plaintiff.  The  plank  was  sound,  and  it,  or  another  like 
it,  had  been  used  for  some  time  for  the  purposes  alleged  in  the 
complaint;  and  the  plaintiff's  intestate  had  been  employed  a  long 
time,  as  his  widow  testified.  There  was  no  allegation  in  the  com- 
plaint that  such  a  plank,  if  it  had  been  sound  and  well  secured  at 
the  ends,  would  not  have  been  a  proper  and  safe  appliance  for  the 
purposes  for  which  it  was  used.  Jambs  were  prepared  to  receive 
the  plank,  and  it  generally  stayed  in  jambs,  and  when  it  stayed  in 
the  jambs  it  could  not  slip.  It  seems  from  the  evidence,  therefore, 
that  the  defendant  furnished  the  proper  appliances  to  enable  the 
employees  of  the  boat  to  pass  safely  over  the  hold,  but  that  the 
plaintiff's  intestate  misused  them.  The  witness  Whedbee  said,  "  It 
seemed  he  (intestate)  put  the  plank  out  to  reach  up  for  something." 
If  any  other  person,  however,  than  the  intestate,  had  moved  the 
plank  from  the  jambs,  the  intestate  would  have  used  it  in  its  mis- 
placed position  at  his  peril,  under  the  facts  in  this  case.  The  doc- 
trine of  the  assumption  of  risk  does  not  arise  in  this  case;  for,  so 
far  as  the  evidence  discloses,  the  defendant  furnished  proper  appli- 
ances for  the  plaintiff's  intestate  to  do  his  work  with  safety.  The 
trouble  was  that  he  did  not  use  them  as  he  should  have  done. 

No  error. 

Douglas,  J.  —  I  cannot  concur  either  in  the  opinion  or  the  judg- 
ment of  the  court,  as  I  think  there  was  sufficient  evidence  (that  is, 
more  than  a  scintilla)  tending  to  prove  the  negligence  of  the  defend- 
ant. This  being  so,  the  case  should  have  been  submitted  to  the 
jury,  who  alone  can  determine  the  weight  of  the  evidence  and  the 
existence  of  the  facts.  It  may  be  that  the  jury  would  have  found 
for  the  defendant,  and  I  would  probably  have  done  so  had  I  been  in 
their  place;  but  I  was  not  on  the  jury,  and  as  a  judge  I  have  no 
right  to  usurp  their  functions.  I  would  not  feel  justified  in  killing 
a  man  simply  because  I  might  think  that  he  would  eventually  be 
hung.  In  fact,  a  nonsuit  always  looked  to  me  to  be  somewhat  in 
the  nature  of  judicial  lynching,  resorted  to  by  the  court  when  the 
orderly  process  of  law,  though  amply  sufficient,  seemed  too  slow  to 
meet  the  ends  of  justice.  The  Supreme  Court  of  Georgia  has  char- 
acterized a  nonsuit  as  a  purely  mechanical  operation,  not  rising  to 
the  dignity  of  a  mental  process.  It  says  in  Vickersv.  Railroad  Co., 
64  Ga.  306:  "  Nonsuit  is  a  process  of  legal  mechanics.  The  case 
is  chopped  off.  Only  in  a  clear,  gross  case  is  this  mechanical  treat- 
ment proper.     When  there  is  any  doubt,  another  method  is  to  be 
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used, — a  method  involving  a  sort  of  mental  chemistry;  and  the 
chemists  of  the  law  are  the  jury.  They  are  supposed  to  be  able  to 
examine  every  molecule  of  the  evidence,  and  to  feel  every  shock 
and  tremor  of  its  probative  force."  I  believe  it  is  still  the  law  in 
this  State  that  on  a  motion  for  nonsuit  the  evidence  must  be  taken 
in  the  light  most  favorable  for  the  plaintivfif.  Spruill  v.  Insurance 
Co.,  I20  N.  C.  141,  27  S.  E.  Rep.  39;  Collins  v,  Swanson,  121  N.  C. 
67,  28  S  E.  Rep.  65;  Cable  v.  Railway  Co.,  122  N.  C.  892,  29  S.  E. 
Rep.  377;  Cox  V,  Railroad  Co.,  123  N.  C.  604,  5  Am.  Neg.  Rep. 
45 7  n,  31  S.  E.  Rep.  848;  Cogdell  v.  Railroad  Co.,  124  N.  C.  302,  32 
S.  E.  Rep.  706;  Gates  v.  Max,  125  N.  C.  139,  34  S.  E.  Rep.  266; 
Brinkley  v.  Railroad  Co.,  126  N,  C.  88,  35  S.  E.  Rep.  238.  This 
rule  is  clearly  laid  down  by  Justice  Furches  in  delivering  the  opinion 
of  the  court  in  Johnson  v.  Railway  Co.,  122  N.  C.  955,  29  S.  E.  Rep. 
784,  as  follows:  **  In  cases  of  demurrer  and  motions  to  dismiss 
under  the  act  of  1897,  the  evidence  must  be  taken  most  strongly 
against  the  defendant.  Every  fact  that  it  reasonably  tends  to  prove 
must  be  taken  as  proved,  as  the  jury  might  so  find."  Let  us  apply 
this  rule  to  the  case  at  bar.  The  evidence,  taken  in  the  light  most 
favorable  to  the  plaintiff,  might  well  justify  the  following  findings: 
That  the  plaintiff's  intestate  was  using  a  plank  furnished  by  the 
defendant  for  his  use,  and  was  hurt  while  using  it  for  some  purpose 
necessary  to  the  proper  performance  of  his  duties,  and,  while  so 
using  it  in  a  manner  not  palpably  dangerous,  was  hurt  by  its  sudden 
slipping;  that,  while  the  plank  was  **  generally  *'  kept  in  the  jambs, 
it  was  not  always  kept  there,  and  was  occasionally  or  frequently 
taken  out,  with  the  consent  or  the  direction  of  the  defendant,  to  be 
used  in  the  same  manner  in  which  the  plaintiff  was  hurt.  In  fact, 
it  may  be  that  the  intestate  was  so  using  it  when  he  was  hurt. 
There  is  no  evidence  whatever  of  the  fact,  assumed  by  the  court, 
that  the  intestate  himself  had  moved  the  plank.  It  is  true,  one 
witness  says  that  "  it  seemed  he  put  the  plank  out  to  reach  for 
something;  "  but  this  is  evidently  a  mere  expression  of  opinion  on 
the  part  of  the  witness,  who  does  not  pretend  to  have  seen  the 
intestate  move  the  plank.  It  may  well  have  been  that  the  plank 
was  moved  by  the  captain  of  the  boat,  or  some  one  under  his  direct 
instructions  and  supervision.  If  that  were  so,  could  not  the  plain- 
tiff recover?  It  may  be  said  that  I  am  assuming  something  not 
shown  in  the  evidence.  That  is  true,  but  the  assumption  of  the 
court  that  the  intestate  himself  moved  the  plank  is  equally  without 
evidence.  If  we  attempt  to  account  for  the  moving  of  the  plank  by 
mere  assumption,  we  must,  on  a  motion  for  nonsuit,  assume  the 
theory  most  favorable  to  the  plaintiff.     This  is  not  unjust  to  the 
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defendant,  because  by  his  motion  he  deprives  the  plaintiff  of  his 
right  to  a  trial  by  jury.  If  the  defendant  wants  his  evidence  weighed 
in  equal  scales,  let  him  leave  it  to  the  jury,  who  alone  can  do  it. 
The  plaintiff's  intestate  and  the  captain  were  not  fellow-servants, 
and,  even  if  they  had  been,  it  would  have  made  no  difference  under 
the  act  of  1897.  The  fact  that  the  plank  was  not  fastened  in  the 
jambs  was  some  evidence  tending  to  prove  that  other  methods  of 
use  were  contemplated.  The  master  is  bound  to  furnish  safe  appli- 
ances for  the  use  of  his  servants,  and  these  appliances  must  be  safe 
under  all  conditions  of  probable  use.  The  court,  in  its  opinion, 
says  that  the  defendant  furnished  proper  appliances,  but  that  the 
plaintiff's  intestate  misused  them.  Here  are  two  affirmative  find-* 
ings  of  fact,  both  of  which  are  arrived  at  by  construing  the  evidence 
in  the  light  most  favorable  to  the  defendant.  The  court  again  says 
that  "  if  any  other  person,  however,  than  the  intestate  had  moved 
the  plank  from  the  jambs,  the  intestate  would  have  used  it  in  its 
misplaced  position  at  his  peril.*'  This  cannot  be  the  law.  Suppose 
the  captain  or  some  other  duly-authorized  agent  of  the  defendant 
had  used  it,  and  it  had  become  necessary  for  the  intestate  to  use  it 
in  the  performance  of  his  regular  duties-;  he  could  surely  have 
recovered,  unless  the  danger  was  so  obvious  that  no  prudent  man 
would  have  run  the  risk.  But  this  of  itself  would  have  involved  the 
question  of  assumption  of  risk,  which  the  court  itself  says  does  not 
arise  in  the  case.  In  any  event,  would  not  that  have  been  a  ques- 
tion for  the  jury?  If  the  court  means  to  base  its  opinion  on  the 
ground  that  there  was  no  evidence  tending  to  prove  negligence  on 
the  part  of  the  defendant,  I  must  still  respectfully  dissent.  It  seems 
to  me  that  the  mere  fact  of  the  accident  happening  to  the  intestate 
while  using  a  plank  admittedly  provided  by  the  defendant  for  his 
use  is  some  evidence  of  negligence.  It  was  so  held  as  far  back 
as  the  leading  case  of  Stokes  v,  Saltonstall,  13  Pet.  181,  10  L.  Ed. 
IIS  (^)-  The  syllabus  says:  **  The  facts  that  the  carriage  was  upset, 
and  the  plaintiff's  wife  injured,  are  prima  facie  evidence  that  there 
was  carelessness  or  negligence  or  want  of  skill  on  the  part  of  the 
driver,  and  throw  upon  the  defendant  the  burden  of  proving  that 
the  accident  was  not  occasioned  by  the  driver's  fault."  In  the 
recent  case  of  Hogan  v.  Railway  Co.,  149  N.  Y.  23,  43  N.  E.  Rep. 
403,  the  court  says:  "This  being  so,  it  is  further  assumed  that 
buildings,  bridges,  and  other  structures  properly  constructed  do 
not  ordinarily  fall  upon  the  wayfarer.  So,  also,  if  anything  falls 
from  them  upon  a  person  lawfully  passing  along  the  street  or  highway, 

I.  Stokes  V.  Saltonstall,  13  Pet.  181,  is  reported  In  7  Am.  Neg.  Cas.  397. 
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the  accident  is  prima  fade  evidence  of  negligence,  or,  in  other 
words,  the  presumption  of  negligence  arises."  In  this  latter  case 
the  court  below  directed  a  verdict  for  the  plaintiff,  and  this  direc- 
tion was  sustained  by  the  Court  of  Appeals.  I  must  confess  that  I 
am  not  partial  to  nonsuits,  and  I  may  be  mistaken  in  my  view  of 
the  law,  as  may  have  been  the  great  judges  whose  opinions  I  follow; 
but,  such  being  my  sincere  convictions,  I  must  give  them  effect  so 
far  as  in  me  lies. 

Clark,  J.,  concurs  in  dissenting  opinion. 

BOYD  V.  PORTLAND  GENERAL  ELECTRIC 

COMPANY. 

Supreme  Couri^  Oregon^  October^  ipoo. 


PEDESTRIAN  INJURED  BY  ELECTRIC  WIRE  WHICH  HAD  BEEN 
BLOWN  DOWN  IN  A  STORM  — DELAY  IN  REPAIRING  SAME—  IN- 
STRUCTION.  —  In  an  action  to  recover  damages  for  injury  to  plaintiff 
from  an  electric  wire  of  defendant  which  had  been  blown  down  in  a  storm, 
the  negligence  charged  being  thai  the  wire  was  allowed  to  remain  thirteen 
hours  after  it  fell  before  defendant  took  care  of  it,  it  was  held  that  the  ques- 
tions whether  the  defendant  had  a  large  enough  force  of  men  to  meet  the 
emergency,  and  whether  its  want  of  assistance  was  an  adequate  excuse  for 
its  delay  in  not  sooner  taking  care  of  the  wire  which  caused  plaintiff's 
injury  were  for  the  jury  to  determine,  and  it  was  error  to  instruct,  as  matter 
of  law,  that  want  of  assistance  was  no  excuse  for  defendant's  delay  (i). 

Appeal  from  Circuit  Court,  Multnomah  County. 

Action  by  William  Everett  Boyd,  by  R.  B.  Boyd,  his  guardian  ad 
Ji/emj  against  the  Portland  General  Electric  Company.  From  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Judgment  reversed. 

This  is  an  action  to  recover  damages  for  an  injury  to  plaintiff 
from  an  electric  light  wire.  The  defendant  is  a  corporation,  engaged 
in  supplying  the  city  of  Portland  and  its  inhabitants  with  electric 
light,  for  which  purpose  it  has  erected  poles  in  the  streets,  with 
arms  near  the  top  bearing  the  wires  which  transmit  the  electricity. 
During  the  afternoon  and  night  of  December  6,  1897,  a  violent  wind 
and  rain  storm  prevailing  in  Portland  and  vicinity  prostrated  defend- 
ant's lines  in  many  places.  In  Woodlawn,  a  suburb  of  the  city,  about 
six  or  seven  o'clock  in  the  evening,  one  of  the  wires  stretched  over 
Magnolia  street  parted  at  a  point  about  1 20  feet  west  of  Dakota  street, 

I.  See  note  on  Liability  for  Personal  Injuries  Caused  by  Electric  Wires, 
^  Am.  Neg.  Rep.  213-221,  ante. 
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andy  crossing  over  the  other  wires,  hung  down  in  two  loops,  one  of 
which  swung  near  the  ground,  about  two  or  three  feet  west  of  the  pole 
at  the  intersection  of  the  streets.  About  eight  o'clock  on  the  morning 
of  the  7th,  plaintiff,  who  was  eleven  years  of  age,  and  resided  with  his 
father  on  Dakota  street,  about  200  feet  south  of  its  junction  with 
Magnolia,  was  sent  on  an  errand  requiring  him  to  pass  near  the  light 
pole  at  the  corner.  A  few  minutes  later  he  was  discovered  lying  on 
the  ground  immediately  under  the  broken  wire,  in  an  insensible 
condition,  his  right  hand  badly  burned,  and  the  back  of  his  head  so 
burned  that  the  flesh  thereafter  sloughed  off,  leaving  a  circular 
space,  about  three  inches  in  diameter,  bare  to  the  skull.  No  one 
witnessed  the  accident,  and  the  plaintiff  was  unable  to  give  any 
account  of  how  it  occurred,  but  it  is  agreed  that  it  was  caused  by 
contact  with  the  broken  wire.  It  is  alleged  in  the  complaint,  among 
other  things,  that  defendant  did  not  exercise  due  care  and  diligence 
in  replacing  and  taking  care  of  the  wire  after  it  had  parted  on  the 
evening  of  the  6th,  and  is,  therefore,  liable  for  the  injury  suffered  by 
the  plaintiff.  The  answer  denies  the  negligence  charged,  and  for 
an  affirmative  defense  alleges  contributory  negligence.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $5,000,  which  was 
reduced  by  the  trial  court  to  $2,500,  and  a  judgment  entered 
accordingly.  The  defendant  appeals,  assigning  as  error  the  mis- 
conduct of  plaintiff's  counsel,  and  the  giving  and  refusal  of  certain 
instructions  by  the  trial  court. 

£.  Mallory,  for  appellant. 

E.  B.  DuFUR,  for  respondent. 

Bean,  Ch.  J.  (after  stating  the  facts).  —  During  the  trial,  one 
Leonard  C.  Jones  testified  in  behalf  of  defendant,  and  was  cross- 
examined  by  plaintiff's  attorney.  Thereafter,  and  before  the  close 
of  the  trial,  plaintiff  applied  to  the  court  for  leave  to  recall  the  wit- 
ness for  further  cross-examination.  An  objection  was  made,  during 
the  consideration  of  which  counsel  stated  that  h^desired  to  recross- 
examine  the  witness  in  reference  to  his  connection  with  an  accident 
insurance  company  and  its  relation  to  the  defendant.  The  court 
denied  the  application,  and  refused  to  permit  the  witness  to  be 
recalled.  The  record  further  shows  that,  during  the  closing  argu- 
ment of  counsel  for  the  plaintiff,  he  was  interrupted  by  the  defend- 
ant's counsel,  who  said:  "  What  is  that?  I  understand  counsel  to 
say  that  Jones  was  representing  an  insurance  company  that  indem- 
nified this  company.  If  he  said  that  he  deserves  to  be  reprimanded 
for  it.  There  is  not  a  word  of  testimony  here  on  that  subject.  He 
has  no  right  to  make  such  a  statement  in  the  presence  of  the  jury. 
He  had  not  concluded  his  statement,  but  made  an  allusion  to  the 


American  Negligence  Reports,  641 

subject  before  I  caught  him  up  on  it.  He  did  say  that  he  (Jones) 
belonged  to  an  insurance  company  that  indemnified  this  company." 
The  court  thereupon  instructed  the  jury  to  disregard  matters  not 
in  evidence.  The  record  does  not  contain  the  statements  of  coun- 
sel to  which  objection  was  made,  and  their  purport  can  only  be 
inferred  from  the  objection  itself.  It  is  insisted,  however,  that  his 
conduct,  as  disclosed  by  the  record,  is  reversible  error.  It  has 
been  repeatedly  held  by  this  court  that  error  must  be  predicated 
upon  some  decision  of  the  trial  court,  and,  therefore,  as  a  general 
rule,  an  objection  to  statements  made  by  counsel  during  the  argu- 
ment presents  no  ground  for  review  in  the  appellate  court  unless 
the  trial  court  was  requested  to  rule  thereon,  and  did  so  adversely  to 
the  complaining  party.  The  question  arose  in  State  v.  Anderson,  lo 
Ore.  448,  where  it  is  said  that  **  improper  comments  of  counsel, 
either  in  a  civil  or  criminal  case,  will  not  of  themselves  justify  a 
reversal  of  judgment,  under  our  system.  They  must  be  connected 
upon  the  record  with  error  of  the  court,  to  produce  such  a  result; 
and,  as  no  such  error  is  shown  here,  the  alleged  exception  cannot 
be  sustained."  Again,  in  State  v.  Abrams,  11  Ore.  169,  8  Pac.  Rep. 
327,  it  is  said :  *'  We  have  announced  this  principle  before,  ♦  »  ♦ 
and  we  now  lay  it  down,  as  a  rule  to  which  there  can  be  no  excep- 
tions, that  no  objection  to  proceedings  in  the  court  below  can  be 
heard  in  this  court  which  is  not  based  on  alleged  error  in  judicial 
action  on  the  part  of  the  lower  court."  See,  also.  State  v.  Hatcher, 
29  Ore.  309,  44  Pac.  Rep.  584.  In  the  case  at  bar,  the  remarks  of 
•counsel  did  not  receive  the  sanction  or  approval  of  the  trial  court, 
but,  on  the  contrary,  it  declined  to  permit  him  to  proceed,  and,  in 
effect,  mstructed  the  jury  to  disregard  any  statements  made  in 
reference  to  facts  not  in  evidence,  and  therefore,  within  the  doc- 
trine of  the  cases  cited,  the  matter  presents  no  question  for  review 
on  appeal.  It  may  be  true  that  the  conduct  of  an  attorney  in  going 
out  of  the  record,  and  stating  facts  to  the  jury  not  in  evidence,  may 
be  so  reprehensible,  and  so  manifestly  intended  to  mislead  the  jury, 
as  to  be  ground  for  reversal,  even  if  the  trial  court  should  direct 
the  jury  to  disregard  what  he  said  on  the  subject.  Smith  v.  Tele- 
graph Co.,  55  Mo.  App.  626;  Waldron  v.  Waldron,  156  U.  S.  361, 
15  Sup.  Ct.  Rep.  383.  39  L.  Ed.  453;  Coal  Co.  v.  Sneddon,  98  Ky. 
€84,  34  S.  W.  Rep.  228.  But  this  case  presents  no  such  features. 
There  is  nothing  to  indicate  that  the  conduct  of  counsel  was  in  any 
way  improper  or  intended  to  unduly  influence  the  jury.  As  already 
said,  his  language  is  not  contained  in  the  record;  but,  whatever  it 
may  have  been,  it  no  doubt  was  uttered  in  the  heat  of  argument, 
and  without  any  intentional  wrong  on  his  part.     In  such  case,  it  is 
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not  only  the  right,  but  the  duty,  of  the  trial  court,  when  called 
upon,  to  correct  the  error  into  which  counsel  has  fallen,  and  when 
it  does  so,  as  a  general  rule,  the  cause  of  reversal  is  thereby 
removed. 

The  principal  question  on  the  trial  was  whether  the  defendant 
was  negligent  in  not  removing  the  broken  wire.  Plaintiff  insisted 
that  it  was  negligence  to  allow  the  wire  to  remain  thirteen  hours 
after  it  fell  before  taking  care  of  it,  while  defendant  contended  that 
it  exercised  the  utmost  diligence  in  repairing  the  damages  to  its 
system  caused  by  the  storm,  but  was  unable  to  reach  the  wire  in 
question  prior  to  the  accident.  The  court,  after  stating  to  the  jury 
the  respective  positions  of  the  parties,  and  that  whether  the  defend- 
ant had  exercised  reasonable  care  and  diligence  in  the  matter  was  a 
question  of  fact  for  their  determination,  further  instructed  them  as 
follows:  **  The  suggestion  is  made  that  they  (defendant  company) 
had  not  sufficient  force  to  carry  on  this  work,  to  raise  all  these 
fallen  wires,  as  early,  perhaps,  as  they  ought  to  have  done;  but 
companies  of  this  sort,  dealing  with  one  of  the  most  subtle  and 
powerful  agencies  known  to  man,  cannot  plead  want  of  assistance 
and  amount  of  expense  as  an  excuse  for  any  dilatoriness  whatever. 
The  law  requires  reasonable  care,  and  reasonable  care  must  be 
determined  by  all  the  circumstances  attending  the  transaction,  — 
what  took  place  at  the  time,  what  took  place  before.'*  And,  again: 
*'  Reasonable  care  in  such  matters  means  the  utmost  care  and  skill 
which  a  man  is  capable  of  exercising,  considering  the  immediate 
circumstance  in  hand.  So  it  must  be,  then,  that  if  there  was  not 
sufficient  force  in  order  to  prevent  dangers  that  might  arise  from 
fallen  wires,  if  you  find  from  the  testimony  in  the  case  that  the 
defendant  was  negligent  or  dilatory  in  raising  the  wires  that  had 
fallen,  that  considerable  time  elapsed  after  it  was  broad  daylight 
the  next  morning  before  the  agents,  servants,  of  the  company  made 
their  appearance  to  repair  the  wires,  you  will  consider  that  question 
in  connection  with  the  question  of  damages  and  upon  the  issue  of 
negligence.**  It  is  insisted,  and  we  think  properly,  that  this  instruc- 
tion imposed  a  higher  degree  of  duty,  as  a  matter  of  law,  upon  the 
defendant  company  than  is  exacted  of  it.  An  electric  light  com- 
pany that  has  erected  its  poles  and  wires  in  the  streets  of  a  munici- 
pality, with  the  consent  of  the  proper  authorities,  is  not  an  absolute 
insurer  against  accident  therefrom.  It  is  only  bound  to  exercise 
care  and  diligence  in  the  erection  and  maintenance  of  its  system 
proportionate  to  the  danger,  —  Crosw.  Electricity,  sec.  236;  Keas- 
bey,  Electric  Wires  (2d  ed.)  sec.  236  et  seq\  Electric  Co.  v.  Simp- 
son (Colo.  Sup.)  31  L.  R.  A.  566,  note  (s.  c.  41  Pac.  Rep.  499),  — 
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and  when  it  has  fulfilled  this  duty  it  has  discharged  its  entire  obli- 
gation, and  its  liability  ceases.  The  question  of  whether  or  not  it 
has  exercised  reasonable  care  is  for  the  jury  to  decide  upon  the  facts 
of  each  particular  case,  except  when  reasonable  minds  could  not 
possibly  differ  in  their  conclusions  upon  the  facts.  The  amount  of 
care  necessary,  of  course,  varies  with  the  danger  which  is  incurred 
by  negligence;  and,  in  determining  the  question,  it  is  proper  for  the 
jury  to  take  into  consideration  the  location  of  the  lines,  whether  in 
a  thickly  or  sparsely  settled  portion  of  the  municipality,  the  use  to 
which  they  are  to  be  put,  the  harmless  or  dangerous  nature  of  the 
current  to  be  transmitted  over  them,  their  remoteness  or  proximity 
to  travelers  on  the  highway,  and  any  other  circumstances  afifecting 
the  case.  But  where,  as  the  evidence  here  tends  to  show,  the  wires 
of  a  company  supplying  a  city  of  the  size  and  area  of  Portland  have 
been  prostrated  in  numerous  places  at  the  same  time  by  reason  of 
an  unusual  and  unexpected  storm,  it  is  imposing  upon  the  company 
a  duty  not  required  by  any  of  the  decisions  to  say  that  it  cannot 
show,  as  an  excuse  for  a  delay  in  taking  care  of  the  particular  wire 
in  a  suburban  part  of  the  city,  the  want  of  assistance  sufficient  to 
immediately  repair  all  the  damages  caused  by  the  storm.  Whether 
the  defendant  company  had  in  its  employ  a  large  enough  force  of 
men  to  meet  the  emergency,  and  whether  its  want  of  assistance  was 
an  adequate  excuse  for  its  delay  in  not  sooner  taking  care  of  the 
wire  which  caused  plaintiff's  injury,  were  proper  matters  for  the 
consideration  of  the  jury  in  determining  the  question  whether  it 
had  exercised  reasonable  care  and  diligence;  but  it  was  not  the 
province  of  the  court  to  say,  as  a  matter  of  law,  that  want  of  assist- 
ance was  no  excuse  for  the  delay.  That  question  belonged  to  the 
jury,  not  to  the  court. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
ordered. 

PURDY  V.  WESTINGHOUSE  ELECTRIC  AND 
MANUFACTURING  COMPANY. 

Supreme  Courts  Pennsylvania^  October^  igoo. 


MASTER  AND  SERVANT  — EMPLOYEE  INJURED  BY  EXPLOSION  OF 
BARREL  — LIABILITY. —  Plaintiff,  an  employee  of  defendant,  was 
engaged  in  defendant's  storeroom  receiving  castings  brought  there  in  bar- 
rels. While  inspecting,  with  a  lighted  match,  one  of  the  barrels  for  the 
purpose  of  discovering  the  number  upon  it,  the  barrel  exploded  and  plain- 
tiff was  injured.    The  barrels  had  been  bought  by  defendant's  agent  from 
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a  dealer  in  second-hand  barrels,  and  had  originally  containeq  oil,  alcohol, 
turpentine,  benzine,  whiskey,  and  other  things.  In  an  action  to  recover 
damages  for  the  injury  plaintiff  was  nonsuited.  Hdd^  that  defendant  was 
not  liable,  it  not  being  shown  that  defendant  or  any  person  connected  with  the 
company,  knew  that  the  barrels  were,  under  any  circumstances,  explosive, 
nor  that  such  barrels  were  not  commonly  and  ordinarily  used  for  removing 
castings  at  manufactories,  or  that  they  were,  in  any  way,  unsuitable  for  such 
use  (r). 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  Samuel  Purdy  against  the  Westinghouse  Electric  and 
Manufacturing  Company.  From  judgment  for  defendant,  plaintiff 
appeals.     Judgment  affirmed, 

Thos.  M.  &  RoDY  P.  Marshall,  for  appellant. 

Dalzell,  Scott  &  Gordon,  for  appellee. 

McCoLLUM,  J.  — The  plaintiflf  instituted  this  suit  for  the  purpose 
of  obtaining  compensation  for  an  injury  which  he  alleged  he  received 

I.  For  other  actions  arising  out  of  said  defendant's  plant,  located  about 

Explosions,  from  1897  to  date,  see  vols.  250  feet  from  the  engine  room.     The 

1-8,   Am,   N£G.   Rep.,  and   the  current  smoke  house  was  a  large,  four-story 

numbers  of  that  series  of  Reports.  brick  building,  used  by  said  defendant 

Employee  injured  in  explosion  —  Fire  for  smoking  meat.  4.  That  at  the  time 
in  packing  room,  —  In  Swift  &  Co.  v,  there  were  hanging  above  room  15 
Creasey  (KanscLs  Appeals^  June^  iqoo)^  about  50,000  pounds  of  meat,  which 
^i  Pac.  Rep.  314,  an  action  for  injuries  were  undergoing  the  process  of  smok- 
sustained  by  plaintifif  Creasey,  while  in  ing.  That  one  John  Joss  was  in  charge 
defendant's  employ,  caused  by  an  ex-  of  the  work  of  keeping  up  the  fires  at 
plosion,  the  court  (per  McElroy,  J.)  in  said  time  on  said  day,  and  had  two 
its  opinion,  stated  the  case  as  follows:  men  to  assist  him,  whose  duty  it  was, 
'*  The  plaintiff,  in  bis  petition  alleged,  under  said  Joss'  supervision,  to  put 
in  substance:  i.  That  said  defendant  wood  on  said  fires,  and  keep  up  the 
is  a  corporation  engaged  in  the  busi-  smoke.  That  said  Joss  had  charge  of 
ness  of  operating  a  packing  house  in  said  work  at  night,  and  one  Hugh  Jack- 
Wyandotte  county.  2.  That,  in  operat-  son  had  charge  thereof  in  daytime,  and 
ing  the  packing  house,  defendant  used  was  said  Joss'  superior.  That  on  that 
great  power,  —  an  engine  room,  sev-  evening  Jackson  had  retired,  and  Joss 
eral  steam  engines,  boilers,  furnaces,  had  charge.  He  was  instructed  by 
and  other  machinery  necessary  to  Jackson  to  rush  the  fires  in  room  15, 
operate  the  same;  that  plaintiff  was  in  and,  in  accordance  with  instructions, 
the  employ  of  the  defendant  as  an  ash  Joss  caused  a  very  large  and  hot  fire 
wheeler,  and  his  duties  consisted  in  to  be  kept  up,  —  much  larger  than 
hauling  out  ashes  from  said  engine  usual  or  safe.  5.  Immediately  upon 
room,  and  in  cleaning  the  flues  in  said  the  alarm  of  said  fire  being  given  as 
boilers.  3.  That  about  ten  o'clock  on  heretofore  alleged,  plaintiff  was  di- 
the  night  of  August  6,  1896,  while  rected  by  defendant's  night  foreman 
plaintiff  was  engaged  in  his  usual  em-  of  said  engine  room,  one  Malcom 
ployment,  a  fire  broke  out  in  room  15  Stewart,  under  whom  plaintiff  was  em- 
in  the  smoke  house,  in  another  part  of  ployed,   to  proceed  to    the    aforesaid 
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through  the  negligence  of  the  defendant  company.  On  the  trial  of 
the  case,  the  court,  adjudging  the  testimony  introduced  to  estab- 
lish his  claim  insufficient,  entered  a  judgment  of  cjmpulsory  non- 
suit.    The  plaintiff  then  moved  the  court  in  banc  to  take  it  off, 

smoke  house  and  assist  in  putting  out  tiff,  and  he  was  hurled  a  long  distance 
Che  said  fire.  Upon  receiving  said  in-  from  where  he  was  standing,  and 
structions,  plain ti£f,  the  ioreman  Stew-  knocked  insensible,  and  there  re- 
art,  and  one  Felch,  procured  fire  hose,  mained,  inhaling  the  overheated  air 
attached  the  same  to  a  water  plug,  and  and  smoke,  and  surrounded  by  the 
laid  a  line  thereof  to  said  smoke  house,  burning  debris,  for  several  minutes 
and  thereupon,  notwithstanding  said  and  until  dragged  out  by  his  associates, 
defendant  well  knew  that  said  brander  6.  That  by  reason  of  said  explosion, 
was  located  as  heretofore  alleged,  and  and  the  forcing  down,  around,  about, 
that  the  heat  of  the  aforesaid  fire  was  and  against  plaintiff  the  fire  and  smoke 
liable  to  and  would  cause  an  explosion,  as  heretofore  alleged,  plaintiff's  neck, 
and  that  the  unusual  heat  in  said  room  face,  arms,  and  chest  were  burned  and 
15  would  cause  the  grease  10  run  down  blistered,  and  plaintiff  was  compelled 
and  become  ignited  and  intensely  hot,  to,  and  did,  breathe  large  quantities  of 
and  that  the  sudden  throwing  of  cold  overheated  air  and  smoke,  and  thereby 
water  thereon  was  exceedingly  danger-  was  made  sick  and  sore,  and  suffered 
ous  to  anyone  standing  near  by,  on  and  still  suffers  great  pain  and  agony, 
account  of  the  explosive  effect,  said  and  his  head  and  lungs  were  and  are 
plaintiff  was  carelessly  and  negligently  still  affected,  and  plaintiff  is  slowly  be- 
ordered  and  directed  by  said  Stewart  coming  deaf,  and  will  be  compelled 
to  take  the  end  of  said  hose  and  go  into  during  the  remainder  of  his  life  to 
said  building  for  the  purpose  of  putting  suffer  great  pain  and  inconvenience, 
out  f  aid  fire.  In  obedience  to  said  in-  all  to  his  damage,  etc.  The  defendant 
si  ructions,  and  without  any  knowledge  answered:  i.  A  general  denial,  and 
of  the  danger  thereby  incurred,  plain-  alleging,  further,  that  the  injury  to 
liff,  accompanied  by  Stewart  and  Felch,  plaintiff,  if  any,  was  the  result  of  his 
entered  said  smoke  house  through  the  own  carelessness  and  negligence  di- 
aforesaid  alley  on  the  north  side,  rectly  contributing  thereto,  which  care- 
That  after  plaintiff  and  his  companions  lessness  and  negligence  are  more 
had  gone  sixty  feet  into  said  building,  particularly  and  specifically  stated  as 
and  were  near  room  15,  said  Stewart  follows:  2.  That  plaintiff  voluntarily 
returned  to  see  why  the  water  was  not  left  his  place  of  safety,  and  went  into 
turned  on,  and  carelessly  and  negli-  the  place  which  he  alleges  was  danger- 
gently  directed  said  plaintiff  to  remain  ous,  and  thereby  exposed  himself,  and 
and  fight  the  fire;  and  shortly  there-  whatever  damage  he  may  have  sus- 
afier,  water  having  been  turned  into  tained,  if  any,  was  the  result  of  such 
the  hose,  plaintiff  entered  through  the  voluntary  act  on  his  part.  3.  That 
doorway  from  said  alley  into  room  15,  plaintiff  voluntarily  assumed  the  dan- 
where  the  fire  was  burning,  and  turned  ger,  if,  any,  which  arose  in  going  from 
a  stream  of  water  from  the  hose  which  a  place  of  safety  to  assist  in  extinguish- 
he  held  onto  the  burning  wood  and  ing  the  fire  in  defendant's  smoke  house. 
grease,  when  there  was  a  quick  and  4.  That  whatever  danger,  if  any,  plain- 
loud  explosion,  and  great  sheets  of  tiff  was  subjected  to,  was  obvious  and 
flame  and  clouds  of  smoke  were  forced  well  known  to  him,  and  he  voluntarily 
down,  around,  and  against  said  plain-  assumed  the  same.    5.  That  plaintiff 

Vol.  VIII  — 35 
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which  motion,  upon  hearing  had,  was  denied.  This  appeal  was  the 
result  of  the  denial. 

The  plaintiff  testified  that  he  was  a  common  laborer,  employed  by 

the  defendant  company  to  work  in  its  storeroom.     The  principal 

was  injured,  if  injured  at  all,  by  the  allegations  of  the  petition  in  this  re- 
carelessness  and  negligence,  if  any,  of  gard  are  sufficient.  The  servant 
a  fellow- servant.  Wherefore  defend-  assumes  whatever  ordinary  risk  there 
ant  prayed  judgment  for  costs.  The  may  be  in  the  performance  of  his  duty, 
plainti£f's  reply  was  a  general  denial,  if  he  has  knowledge  of  the  danger,  or 
A  trial  was  had  before  the  court  and  if  the  circumstances  surrounding  the 
jury,  which  resulted  in  a  verdict  and  service  are  such  as  to  raise  the  pre- 
judgment for  plaintiff  in  the  sum  of  sumption  of  knowledge.  If  a  person 
$i,ooo  and  costs.  Defendant's  motion  accept  a  given  service,  he  assumes  the 
for  a  new  trial  was  overruled.  The  ordinary  risk  of  such  dangers  as  he  is 
defendant,  as  plaintiff  in  error,  pres-  acquainted  with  or  as  are  obvious  to 
ents  the  case  to  this  court  for  review,  him.  In  the  case  at  bar  Creasey  had 
and  alleges  error  in  the  proceedings  of  never  been  in  the  smoke  house  before 
the  trial  court."  Continuing,  the  the  night  he  received  the  injury.  It 
court  said:  '*  The  contention  here  is  was  dark.  He  could  not  tell  anythinf^ 
that  the  demurrer  should  have  been  about  the  surroundings  or  construction 
sustained,  for  the  reasons  that  the  of  the  building  at  the  time  he  went 
petition  does  not  state  facts  sufficient  into  it.  He  was  a  common  laborer.  It 
to  constitute  a  cause  of  action;  that  the  was  not  shown,  nor  is  it  reasonable  to 
servant  assumes  whatever  risk  there  presume,  that  be  had  any  information 
may  be  in  the  performance  of  bis  duty,  or  special  knowledge  on  the  subject  of 
if  he  has  knowledge  of  the  danger  in-  extinguishing  fires.  He  knew  nothing 
curred,  or  if  the  circumstances  sur-  of  the  construction  o(  the  building, 
rounding  the  service  are  such  as  to  magnitude  of  the  fire,  or  the  extent  of 
raise  the  presumption  of  knowledge;  the  result  which  would  follow  the  turn- 
that  the  injury,  if  any,  sustained,  was  ing  on  of  water.  The  packing  com- 
the  result  of  the  negligence  of  his  fel-  pany  knew,  or  is  supposed  to  have 
low-servant.  Joss  or  Stewart;  that  the  known,  all  of  these  things.  Stewart 
evidence  fails  to  show  a  prima  facie  was  the  foreman  whose  instructions 
case  upon  which  plaintiff  could  re-  Creasey  was  bound  to  obey,  and  Joss 
cover;  and  that  the  judgment  is  wholly  was  foreman  in  another  department, 
unsupported  by  the  evidence.  The  We  do  not  think  that  either  of  these 
contention  is  that  the  petition  does  not  parties  were  the  fellow-servant  of 
charge  a  want  of  knowledge  of  the  Creasey  in  the  ordinary  acceptation  of 
danger  on  the  part  of  Creasey.  He  the  term.  It  is  the  duty  of  the  master 
alleges  'that  he  was  carelessly  and  not  to  expose  an  inexperienced  serv- 
negligently  directed  by  Stewart  to  lake  ant,  at  whose  hands  he  requires  a  dan-, 
the  end  of  the  hose  and  go  into  the  gerous  service,  to  such  danger,  with- 
building  for  the  purpose  of  putting  out  out  giving  him  warning.  The  master 
the  fire;  that,  in  obedience  to  instruc-  must  give  him  such  instructions  as 
tions,  Without  knowledge  of  the  dan-  will  enable  him  to  avoid  injury,  unless 
ger  thereby  incurred,  he  entered  the  both  the  injury  and  the  means  of  a  void- 
smoke  house.'  The  defendant  in  the  ing  it  are  apparent.  The  master  can- 
trial  court  interposed  no  objection  to  hot  exempt  himself  in  this  regard  by 
the  petition,  but  filed  its  answer.    The  delegating  his  power  to  another,  and 
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part  of  the  work  in  which  he  was  engaged  was  the  receiving  and 
arranging  of  its  goods  in  accordance  with  instructions.  On  the  day 
he  received  the  injury  of  which  he  complains,  he,  with  a  fellow 
workman,  was  employed  in  receiving  castings  brought  in  barrels 
from  Newark  to  East  Pittsburg.  The  barrels  were  obtained  by  the 
defendant's  purchasing  agent  from  Walsh,  "  who  was  a  dealer  in 
second-hand  barrels.  They  had  originally  contained  oil,  alcohol, 
turpentine,  benzine,  whisky,  and  other  things.**  The  purpose  of 
the  purchasing  agent  was  to  obtain  any  kind  of  strong  barrel  that 
would  hold  from  500  to  700  pounds  of  castings.  About  100  barrels 
of  this  description  were  purchased  by  the  agent,  and  used  in  the 
removal  of  the  castings,  as  above  stated.  The  injury  received  by 
the  plaintiff  was  caused  by  an  explosion  of  a  barrel  he  and  Dugan 
were  inspecting  for  the  purpose  of  discovering  the  number  upon  it. 
According  to  the  plaintiff's  own  testimony,  the  barrel  was  in  a  place 
**  that  was  nearly  all  the  time  dark.*'  To  the  question,  **  Did 
some  person  strike  a  match?  "  his  answer  was,  "  I  couldn't  say  that 
he  did."  Duffy,  however,  testified  that  he  saw  Purdy  and  Dugan 
with  their  heads  down  against  the  barrel,  in  a  stooping  position; 
that  he  saw  Dugan  take  a  match  in  his  hand,  and  light  it,  and  that 
the  lighting  of  the  match  was  immediately  followed  by  the  explo- 
sion. This  testimony  is  uncontradicted,  and  no  one  questions  the 
accuracy  of  it.  There  is  no  testimony  in  the  case  which  shows  that 
the  defendant  company,  or  any  person  connected  with  it,  knew  that 
the  barrels  used  as  above  stated  were,  under  any  circumstances, 
explosive;  nor  is  there  any  testimony  showing  that  such  barrels  are 
not  commonly  and  ordinarily  used  for  such  purposes  at  manufac- 
tories, or  that  they  are  in  any  way  unsuitable  for  such  use.  It 
seems,  therefore,  that  the  testimony  introduced  in  support  of  the 
plaintiff's  claim  was  justly  held  by  the  court  below  to  be  insufficient 
to  charge  the  defendant  company  with  negligence.  To  be  relieved 
from  liability  for  injuries  received  by  a  servant  from  the  use  of 
defective  materials,  the  master  is  not  required  to  supply  the  best 
materials  known,  or  to  subject  such  as  he  does  supply  to  an  analysis 
to  determine  what  hazard  may  be  incurred*  in  their  use.     Manufac- 

then  call  such  party  a  *  fellow-serv-  held  that  error  in  the  admission  of  in- 
ant.'  We  think  both  Joss  and  Stewart  competent  testimony  will  not  be  re- 
were  vice-principals.  The  testimony  garded  as  reversible  error,  where  it  is 
shows  a  prima  facie  cause  of  action,  not  reasonable  that  such  testimony 
and  the  judgment  is  supported  by  could  prejudicially  affect  the  party 
sufficient  evidence.  The  demurrer  to  complaining.  Judgment  for  plaintiff 
the  evidence  was  properly  overruled."  for  $i«ooo  affirmed. 
Discussing   another  point,  the    court 
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taring  Co.  v,  McCormick,  ii8  Pa.  St.  519,  12  Atl.  Rep.  273;  Auger- 
stein  V,  Jones,  139  Pa.  St.  183,  21  Atl.  Rep.  24;  Melchert  v.  Brew- 
ing Co.,  140  Pa.  St.  448,  21  Atl.  Rep.  755;  and  Doonerz;.  Canal  Co., 
171  Pa.  St.  581,  33  Atl.  Rep.  415.  From  the  opinion  of  our  Brother 
Mitchell  in  Titus  v.  Railroad  Co.,  136  Pa.  St.  626,  20  Atl.  Rep.  518, 
we  quote  the  following  as  relevant  to  the  case  at  bar:  "Absolute 
safety  is  unattainable,  and  employers  are  not  insurers.  They  are 
liable  for  the  consequences,  not  of  danger,  but  of  negligence;  and 
the  unbending  test  of  negligence  is  methods,  machinery,  and  appli- 
ances in  the  ordinary  usage  of  the  business.  No  man  is  held  by 
law  to  a  higher  degree  of  skill  than  the  fair  average  of  his  profes- 
sion or  trade,  and  the  standard  of  due  care  is  the  conduct  of  the 
average  prudent  man.  The  test  of  negligence  in  employers  is  the 
same,  and,  however  strongly  they  may  be  convinced  that  there  is 
a  better  or  less  dangerous  way,  no  jury  can  be  permitted  to  say  that 
the  usual  and  ordinary  way  commonly  adopted  by  them  in  the  same 
^business  is  a  negligent  way  for  which  liability  shall  be  imposed." 
Many  cases  analogous  to  those  already  cited  might  be  referred  to 
or  included  herein,  but  it  is  not  thought  to  be  necessary,  or  of 
material  importance,  to  note  the  numerous  decisions  in  accord  with 
the  case  to  which  reference  has  been  made  above.  We  have  exam- 
ined and  considered  all  the  cases  referred  to  in  the  plaintiff's  printed 
argument,  and  are  not  convinced  that  they  rule  the  case  in  hand. 

GROW  V.  BOROUGH  OF  POTTSVILLE. 

Supreme  Courts  Pennsylvania^  October^  igoo. 


LIABILITY  OF  MUNICIPAL  CORPORATION  FOR  FIRE  — QUESTION 
FOR  JURY.  —  Where  plaintiflf's  property  was  destroyed  by  fire,  alleged  to 
have  been  communicated  from  lots  adjoining  his  premises  used  by  the  city 
for  dumping  purposes,  much  of  it  being  inflammable  matter,  it  was  fulJ^ 
in  an  action  against  the  borough  for  damages,  that  the  case  was  properly 
for  the  jury  to  determine  the  question  of  liability. 

Appeal  from  Court  of  Common  Pleas,  Schuylkill  County. 

Action  by  Henry  Grow  against  the  corporation  of  the  borough  of 
Potts ville.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

The  following  extract  from  the  charge  of  the  presiding  judge 
sufficiently  presents  the  question  involved  (McClure,  P.  J.,  spe- 
cially presiding): 

"In  this  case  the  plaintiff  seeks  to  recover  damages  from  the 
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borough  of  Pottsville  for  negligently,  as  the  plaintiff  contends, 
destroying  his  lot  or  lots  situate  on  Worman  street.  It  seems  the 
plaintifif  is  the  owner  of  some  land  adjoining  this  new  bridge,  which 
you  have  viewed,  some  ninety-seven  feet  in  front,  separated  into 
two  parts  by  a  forty-foot  lot  owned  by  another  party.  The  con- 
tention of  the  plaintiff  is  that  these  lots  were  in  good  condition, 
were  up  level  with  the  street,  free  from  fire,  and  that  the  borough, 
acting  through  its  officers,  negligently  caused  fire  to  be  communi- 
cated to  his  lot  or  lots  and  destroyed  them,  both  by  the  fire  and 
by  digging  in  the  lots  to  prevent  the  fire  spreading  to  other  prop- 
erty. The  gist  of  this  action  is  negligence.  It  is  contended  that 
the  borough  of  Pottsville  has  been  careless  in  the  management  of 
the  streets  in  that  neighborhood,  and  that  it  was  by  reason  of  this 
carelessness  that  the  fire  was  communicated  to  the  property  of  the 
plaintiff.  The  land  in  this  neighborhood  was  a  cinder  dump,  accord- 
ing to  the  testimony  of  all  of  the  witnesses,  extending  along  the 
banks  of  the  river.  There  had  been  iron  mills  in  operation  a  num- 
ber of  years  ago,  and  the  ashes  from  the  puddling  and  heating 
furnaces  were  hauled  out  upon  this  dump,  and  evidently  consider- 
able material  containing  carbon  was  in  it.  Mr.  Grow's  lots  were 
composed  of  the  same  material.  The  dump  extended  on  eastward 
from  his  property.  The  plaintiff's  contention  is  that  these  lots 
were  in  good  condition ;  that,  by  the  negligent  act  of  the  borough 
officers  in  filling  up  a  part  of  old  Worman  street,  they  allowed  ashes 
and  garbage  containing  about  everything  that  you  could  name,  that 
could  come  from  the  town,  to  be  dumped  upon  this  street,  much  of 
it  being  inflammable  matter;  that  burning  material  was  hauled  and 
dumped  there,  and  covered  over  by  a  man  leveling  the  dump,  who, 
one  of  the  witnesses  characterized  as  '  the  borough  man.'  It  is 
contended  by  the  plaintiff  that  this  was  the  cause  —  the  origin  —  of 
the  fire,  and  that  the  borough,  having  knowledge  of  the  material  of 
which  this  dump  was  composed,  and  also  of  the  road  which  they 
were  making,  was  negligent,  in  the  first  place,  in  causing  the  fire, 
and  in  the  second  place,  in  allowing  it  to  continue.  If  you  find 
that  the  borough  started  or  caused  the  fire,  it  would  be  responsible 
for  the  result  of  it.  If  you  find  that  the  borough  did  not  start  the 
fire,  but  it  was  carelessly  and  negligently  allowed  by  it  to  be  com- 
municated to  the  property  of  the  plaintiff,  it  would  be  responsible 
for  that,  and  should  respond  in  damages  to  whatever  amount  the 
plaintiff  has  sustained. 

"  The  first  question,  we  apprehend,  you  will  have  to  determine, 
will  be  where  the  fire  started  and  how.  We  do  not  propose  to  recite 
to  you  the  testimony  of  the  witnesses.     You  have  heard  them  all, 
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and  we  have  been  assisted  by  able  counsel  in  this  case  all  the  way 
through.  They  have  thoroughly  discussed  the  matter  before  you, 
and,  I  have  no  doubt,  rendered  all  the  assistance  in  their  power  to 
have  you  arrive  at  a  proper  conclusion  as  to  the  origin  of  the  fire; 
the  plaintiff  contending  that  it  was  caused  by  this  burning  material 
hauled  out  upon  the  dump;  the  defendant  contending  that  was  not 
the  cause  of  the  fire  at  all,  but  that  the  fire  had  been  in  this  dump 
many  years,  —  one  witness  going  back  to  the  fifties,  another  to 
1879,  and  another  placing  the  fire  along  the  line  of  the  river,  further 
on,  and  where  the  dump  was  made  by  the  borough.  You  will 
have  to  take  the  testimony  of  all  these  witnesses,  and  determine 
where  it  was  that  that  fire  started,  and  how.  If  you  find,  as  we 
have  said,  that  the  fire  was  started  by  the  borough,  then  it  is 
responsible.  If  it  was  not  started  by  the  borough,  then  you  go  a 
step  further,  and  ascertain  whether  or  not  the  borough  was  careless 
and  negligent  in  the  handling  of  it. 

*'  The  plaintiff  contends  that  this  fire  was  of  small  size  and  known 
to  the  officials,  as  the  supervisor  was  about  there,  and  that,  as  one 
witness  put  it,  it  could  have  been  put  out  with  a  man  in  a  few  hours* 
time.  It  is  necessary  for  that  knowledge  to  be  brought  home  to 
the  officers  of  the  borough,  unless  it  actually,  through  its  agents, 
caused  the  fire.  If  the  officials  had  knowledge  of  this  fire,  did  they 
act  as  prudent,  careful  men  would  under  the  circumstances?  That 
is  the  rule  which  guides  all  people,  — borough  officials  and  men  in 
private  station.  If  you  seek  to  hold  a  man  guilty  of  negligence, 
you  must  show  that  he  has  not  acted  as  a  careful,  prudent  man 
would  under  the  circumstances;  that  is,  an  ordinarily  prudent  and 
careful  man.  So  you  will  have  to  take  into  consideration  all  the 
circumstances  connected  with  the  fire,  —  the  character  of  the  mate- 
rial on  the  land,  the  distance  from  other  properties,  and  the  knowl- 
edge which  an  ordinary  man  would  have  of  putting  out  a  fire  of  that 
kind.  This  was  not  an  ordinary  fire,  such  as  we  have  fire  apparatus 
to  combat,  —  houses,  buildings,  —  but  it  was  a  subterranean  fire, 
running  along  under  the  surface  of  the  ground.  It  will  be  for  you 
to  say  whether  or  not  this  borough  council  acted  as  careful,  prudent 
men  would  under  the  circumstances,  in  the  extinguishment  of  the 
fire.  If  it  did,  then  the  borough  is  not  responsible  for  the  spread 
of  the  fire. 

*'  The  evidence  on  the  part  of  the  defendant  is  that  when  this 
fire  was  discovered  in  1893  (it  was  discovered  in  November,  1892, 
by  the  plaintiff's  witnesses)  operations  were  commenced  with  a  view 
to  extinguish  it  by  water;  that  they  opened  fire  plugs  in  the  town, 
and  conducted  the  water  there  by  hose;  that  they  dug  trenches, 
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and  ran  the  water  in  those,  and  used  means  of  this  kind  for  months; 
that  they  were  unsuccessful,  and  afterwards  tried  chemicals;  that 
that  also  proved  unsuccessful,  and  the  fire  still  continued  to  work 
its  way  westward,  and  finally  came  upon  the  plaintiff's  property. 
If  the  fire  got  into  the  plaintiff's  property  without  any  fault  of  the 
borough,  we  would  say  to  you  that  it  had  a  perfect  right  to  go  there 
and  remove  his  property,  —  dig  it  out,  haul  it  away,  or  do  any  other 
thing  that  was  necessary,  and  that  would  accomplish  the  object  of 
putting  out  the  fire  and  preventing  its  spread  to  neighboring  prop- 
erties. The  evidence  is  that  there  were  some  twenty-one  houses 
that  were  endangered  by  the  spread  of  the  fire,  direct.  Besides, 
the  smells  that  arose  from  it  constituted  an  annoyance  to  the  whole 
neighborhood  and  a  nuisance  to  the  town.  The  borough  would 
have  the  right,  if  free  from  fault,  to  go  upon  the  property  and  do 
as  it  did  to  cut  ofif  the  fire.  You  understand  the  reason  for  that. 
Suppose,  in  a  row  of  houses  connected  together,  the  end  house 
should  start  to  burn.  When  the  fire  company  would  come  there 
(that  is,  the  borough  acting  through  a  fire  company),  it  would  have 
a  perfect  right  to  destroy  the  second  house  in  order  to  save  the 
balance  of  the  row.  The  reason  of  that  is  plain.  If  it  was  not 
destroyed  by  tearing  down,  it  would  be  destroyed  by  burning. 
There  it  is  a  matter  of  public  necessity.  The  building  is  destroyed, 
and  the  owner  must  suffer  the  loss,  without  remedy  as  against  the 
borough.  So,  here,  Mr.  Grow  must  stand  this  loss  if  this  fire  was 
in  his  lot  without  the  negligence  of  the  borough.  The  great  ques- 
tion for  you  to  determine  is,  did  the  borough  set  it  on  fire?  Or, 
second,  did  it  carelessly  and  negligently  allow  it  to  approach  his 
lot?  If  it  was  through  its  negligence  that  it  got  into  his  lot,  the 
digging  of  his  lot  away  would  not  relieve  it  from  responsibility  for 
its  acts.  The  defendant's  contention,  as  we  stated,  is  that  the  fire 
did  not  originate  as  the  plaintiff  says;  that  it  had  been  there  for 
years;  that  it  originated  on  the  Haywood  lots,  and  was  communi- 
cated from  there,  through  underneath  the  surface,  to  the  property 
of  the  plaintiff;  and  that  the  borough  exercised  all  the  care  and 
diligence  that  a  reasonably  careful  and  prudent  man  would  under 
the  circumstances.  Lastly,  the  borough  claims  that,  even  if  the 
property  was  burned,  the  plaintifif  has  sustained  no  damage,  because 
his  lots  are  now  worth  as  much,  if  not  more,  than  they  were  before. 
"  If  you  find  that  the  defendant  is  responsible  for  this  fire  and 
the  destruction  of  the  property,  you  come  then  to  the  last  question 
in  the  case,  —  what  are  his  damages?  There  is  evidence  on  the 
part  of  Mr.  Grow  that  the  property  was  worth  two  thousand  five 
hundred  dollars,  and  that  now  it  is  worth  nothing.     Mr.  Wagner 
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testifies  it  was  worth  three  hundred  dollars  for  a  twenty-foot  lot; 
now  worth  nothing.  Mr.  Donne  said  it  was  worth  twenty-five 
hundred  dollars;  now  worth  nothing.  Mr.  Kershner  testifies  it  was 
worth  fifteen  to  twenty  hundred  doUaws;  now  worth  nothing.  That 
is  only  part  of  the  testimony  in  the  case.  We  do  not  pretend  to 
cite  it  all.  We  simply  cite  some  of  the  witnesses,  and  recall  it  to 
your  memory.  You  will  remember  all  that  has  been  testified  on 
that  subject.  One  of  the  defendant's  witnesses,  Mr.  Helms,  stated 
that  the  property  had  no  value  before,. and  now  it  has  some  value, 
because  the  inflammable  material  was  off  of  the  property,  burned 
off,  and  it  is  now  safe  for  a  man  to  build  a  house  there,  which  it 
was  not  before.  Mr.  Snyder  thought  the  property  was  worth  ten 
dollars  a  foot,  and  now  it  is  worth  nothing.  Mr.  Sheafer  thought 
it  was  worth  three  hundred  dollars,  but  was  worth  more  afterwards 
than  before  the  fire.  He  gave,  we  believe,  as  a  reason,  that  a  foun- 
dation could  be  secured  to  build  upon  the  property.  Mr.  Otterbein 
thought  it  was  worth  from  ten  to  twelve  dollars  a  foot.  There  is 
evidence  on  the  part  of  the  defendant  that  this  property  could  be 
restored  to  its  former  condition  without  cost  to  the  plaintiff.  That 
is  a  question  you  will  have  to  determine.  The  plaintiff  claims  it 
could  not  be  restored  at  all,  and  that,  even  if  it  were  filled  up  with 
earth  from  excavations  of  cellars,  it  would  require  years  for  it  to 
settle  so  that  a  safe  foundation  could  be  erected  upon  it;  also,  that 
the  fire  is  there  surrounding  the  property  on  two  sides;  that  there- 
fore it  is  not  at  all  desirable  for  building  purposes,  and  that  a  man 
would  not,  under  the  circumstances,  erect  a  building  upon  the 
property.  The  burden  in  all  cases  rests  on  the  plaintiff  to  prove  to 
a  jury  that  the  defendant  is  negligent,  and  also  to  prove  the  amount 
of  his  damages.  In  other  words,  when  a  man  comes  into  court  he 
should  show  by  the  weight  of  the  testimony  that  his  contention  is 
worthy  of  belief.  If  you  find  the  plaintiff  has  sustained  damages, 
and  that  the  defendant  is  liable  for  those  damages,  then  you  must 
assess  them ;  and  the  measure  of  those  damages  would  be  the  cost 
of  the  restoration  of  those  lots  by  Mr.  Grow,  if  they  can  be  restored, 
unless  that  cost  equals  or  exceeds  the  depreciation  in  the  value  of 
the  property,  in  which  event  the  depreciation  would  be  the  measure 
of  damages.  If  the  lots  cannot  be  restored,  then  the  depreciation 
or  the  value  of  the  property  destroyed  would  be  the  measure,  and 
whether  they  can  or  not  is  a  question  for  you  to  decide  under  all 
the  testimony  in  the  case.  This  fire  occurred  some  years  ago,  and 
the  testimony  of  the  witnesses  was  necessarily  not  consistent.  If 
you  go  back  five  or  six  years,  it  is  very  difficult  for  honest,  well- 
meaning  people  to  agree  on  dates  and  times  for  the  happening  of 
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certain  events.  We  have  found  that  illustrated  in  this  case.  It  is 
for  you  to  say  which  of  these  men  have  told  the  truth.  Many  of 
them  may  have  supposed  they  were  telling  it,  but  there  are  discrep- 
ancies in  the  testimony  which  it  is  necessary  for  you  to  reconcile, 
or  to  determine  who  of  them  you  will  believe,  and  who  not.  The 
credibility  of  the  witnesses  is  always  for  the  jury,  and  with  that  the 
court  has  nothing  to  do." 

Guy  E.  Farquhar  and  Arthur  J.  Pilgram,  for  appellant. 

George  W.  Ryon  and  W.  J.  Whitehouse,  for  appellee. 

Brown,  J. — This  case  was  for  the  consideration  of  the  jury. 
The  court  could  not  have  withdrawn  it  from  them.  We  have  dis- 
covered no  substantial  error  in  the  record,  and,  substantial  justice 
having  been  done  by  the  verdict  of  the  jury,  the  judgment  on  it  is 
affirmed. 

FLEMING  V.  ANAWANSCOTT  MILLS. 

Supreme  Courts  Rhode  Island^  September ^  i^oo. 


PERSON  RIDING  BICYCLE  RUN  INTO  BY  HORSE  WHICH  SHIED  AT 
ELECTRIC  CARS  —  EVIDENCE.  —  M^here  plaintiff,  while  riding  a  bicycle, 
was  Injured  by  being  run  into  by  defendant's  team,  a  finding  that  defend- 
ant was  responsible  for  the  accident  was  warranted,  where  the  evidence 
showed  that  defendant's  horse  had  shied  at  some  lighted  electric  cars  shortly 
before  reaching  the  place  of  accident;  that  it  was  going  at  an  unusual  rate  of 
speed  when  it  again  shied  at  lighted  electric  cars,  and  ran  into  plaintiff,  who 
was  riding  his  bicycle  at  the  extreme  right-hand  side  of  the  road;  thai  the 
driver  did  not  have  the  team  under  proper  control,  and  was  going  at  the  rate 
of  from  twelve  to  fifteen  miles  an  hour  on  a  country  road,  after  dark;  and 
that  the  horse  was  green  and  had  previously  shied  at  electric  cars  to  the 
knowledge  both  of  the  driver  and  defendant  (i). 

Action  by  William  T.  Fleming  against  the  Anawanscott  Mills. 
Verdict  for  plaintifiF.     Defendant  moves  for  new  trial.     Denied. 

Page  &  Page  and  Mr.  Gushing,  for  plaintifif. 

Vincent  &  Rice,  for  defendant. 

Per  Curiam.  —  The  evidence  shows  that  the  plaintiff  was  run 
into  by  the  defendant's  team  on  a  public  highway  in  the  town  of 
East  Providence  on  the  evening  of  September  4,  1899,  and  seriously 
injured,  and  that  the  plaintiff  was  free  from  contributory  negligence 

X.  For  other  actions  relating  to  In-    the  current  numbers  of  that  series  of 
juries  to  Bicycle  Riders,  from   1897  to     Reports. 
date,  see  vols.  1-8,  Am.  Neg.  Rep.,  and 
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at  the  time.  He  was  riding  on  his  bicycle,  and  was  on  the  extreme 
right-hand  side  of  the  road,  which,  at  the  place  where  the  accident 
happened,  was  about  sixty  feet  wide.  It  appears  that  the  defend- 
ant's horse  had  shied  at  some  lighted  electric  cars  shortly  before 
reaching  the  place  of  the  accident,  and  was  going  at  an  unusual  rate 
of  speed  when  he  reached  a  point  opposite  the  plaintiff,  and  that  he 
then  shied  at  two  other  lighted  electric  cars  which  were  standing 
on  the  switch,  and  ran  into  the  plaintiff.  There  is  evidence  that 
the  driver  of  the  team  did  not  have  it  under  proper  control  at  the 
time,  and  we  think  it  was  competent  for  the  jury  to  find  that  he 
was  not  in  the  exercise  of  due  care  in  this  regard.  He  was  going, 
according  to  his  own  testimony,  at  the  rate  of  from  twelve  to  fifteen 
miles  an  hour,  on  a  country  road,  after  dark;  and  there  is  evidence 
that  the  horse  was  a  green  one,  and  had  previously  shied  at  electric 
cars,  to  the  knowledge  both  of  the  driver  and  the  defendant.  In  view 
of  these  facts  we  cannot  say  that  it  clearly  appears  that  the  jury 
were  not  warranted  in  finding  that  the  defendant  was  responsible 
for  the  injury  which  the  plaintiff  suffered.  The  case  is  rather  a 
close  one,  but,  after  carefully  considering  all  of  the  evidence,  we 
do  not  feel  that  we  can  properly  disturb  the  verdict  of  the  jury. 
The  point  taken  by  defendant  that  the  plaintiff  could  not  be  per- 
mitted to  prove  that  the  horse  was  a  green  one,  and  had  previously 
shied  at  electric  cars,  because  the  declaration  contained  no  allega- 
tion to  that  effect,  is  untenable.  The  character  of  the  horse,  as 
ruled  by  the  presiding  justice,  had  a  direct  bearing  upon  the  ques- 
tion of  the  defendant's  negligence.  That  is  to  say,  if  the  horse 
was  an  old  and  gentle  one,  well  accustomed  to  the  electric  cars, 
and  never  having  shown  any  restiveness  when  passing  them,  a  less 
degree  of  care  would  be  required  of  the  driver  than  when  driving  a 
green  or  fresh  horse,  which  had  previously  shied  when  passing  such 
objects;  for  what  is  reasonable  or  due  care  depends  in  every  case 
on  the  subject-matter  to  which  the  care  is  to  be  applied,  and  the 
circumstances  attending  that  subject-matter  at  the  time  when  care 
is  required.  Sullivan  v.  Scripture,  3  Allen,  564.  Petition  for  new 
trial  denied,  and  case  remitted  to  Common  Pleas  Division  for 
judgment. 
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CHATTANOOGA  ELECTRIC  RAILWAY  COMPANY 

V.  BODDY. 

Supreme  Courts  Tennessee^  October^  igoo. 


PERSON  AFTER  ALIGHTING  FROM  STREET  CAR  STRUCK  BY  CAR  ON 
OTHER  TRACK  —  PASSENGER  —  INSTRUCTION.  —  PlainUflf,  in 
alighting  from  one  of  defendant's  street  cars,  was  injured  by  another  car  as 
he  was  passing  around  the  rear  end  of  the  car  from  which  he  alighted.  At 
the  trial  the  court  charged  that  plaintiff,  at  the  time  of  the  accident,  should 
still  be  considered  a  passenger,  and  defendant  owed  him  a  high  degree  of 
care  10  protect  him.  Held,  that  such  instruction  was  error,  as  the  relation 
of  passenger  terminated  when  plaintiff  left  the  street  car,  and  defendant 
was  not  responsible  for  plaintiff's  safe  passage  from  the  car  to  the  side- 
walk (I). 

Appeal  from  Circuit  Court,  Hamilton  County. 

Action  by  Isaac  Boddy  against  the  Chattanooga  Electric  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Judgment  reversed. 

Brown  &  Spurlock,  for  appellant. 

Bloom  &  Boddy  and  Pritchard  &  Sizer,  for  appellee. 

Beard,  J.  — The  defendant  in  error  boarded  a  car  of  the  plaintiff 
in  error  which  ran  north  on  Whiteside  street,  in  Chattanooga.  His 
point  of  destination  was  the  intersection  of  that  street  with  Lewis 
street.  When  this  place  was  reached,  the  car  was  stopped  and  he 
was  invited  to  alight.  To  do  this  he  passed  to  the  back  platform, 
and  thence  down  the  steps.  After  reaching  the  ground,  and  while 
the  car  was  standing  still,  he  passed  around  its  rear  end,  intending 
to  cross  (as  was  his  habit,  and  as  his  business  called  him)  to  the 
far  side  of  Whiteside  street.  About  eighteen  inches  or  two  feet 
from  the  track  on  which  the  car  stood  which  he  was  leaving,  there 
ran  a  parallel  track  used  for  the  passage  of  the  cars  of  the  same  com- 
pany. In  the  act  of  stepping  between  the  rails  of  this  parallel  track, 
he  was  struck  by  a  south-bound  car,  which  was  running  at  such  a 
rate  of  speed  that,  after  having  knocked  him  down,  it  dragged  him 

I.  For  actions  relating  to  Persons  In-  from  the  earliest  period  to  1897,  and  ar- 

jured    after    Alighting    from    Trains,  ranged  in  alphabetical  order  of  States. 

Street  Cars,  etc.,  and  the  question  as  See  also  vols.  9  and  10  Am.  Neg.  Cas. 

to  whether  the  relations  of  carrier  and  Subsequent  actions  on  the  same  topics, 

passenger  existed  between  the  parties,  to  date,  are  reported  in  vols.  1-8,  Am. 

see  vols.  2-7,  Am.  Neg.  Cas.,    where  Neg.  REP.,and  the  current  numbers  of 

the  same  are  chronologically  grouped,  that  series  of  Reports. 
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a  very  considerable  distance  before  it  could  be  brought  to  a  stand- 
still. The  result  was  serious  personal  injuries,  for  which  he 
obtained  a  substantial  recovery  in  this  action.  Upon  this  appeal  in 
error  by  the  railway  company  a  number  of  assignments  of  error 
were  made  upon  the  action  of  the  trial  court,  only  one  of  which  will 
be  embraced  in  this  written  opinion.  The  others,  being  less 
important,  will  be  disposed  of  orally. 

The  trial  judge,  after  properly  saying  to  the  jury  that  if  they 
found  that  plaintiff  and  defendant  were  guilty  of  negligence  which 
contributed  proximately  to  the  injury,  or  if  they  found  that  want 
of  care  on  the  part  of  the  plaintiff  was  the  proximate  cause  of  the 
accident,  the  action  must  fail,  then  added:  "  If  the  proof  shows 
that  the  plaintiff,  was  a  passenger  on  one  of  the  defendant's  cars, 
and  he  had  alighted  from  the  car  upon  which  he  had  been  trans- 
ported, and  in  attempting  to  leave  the  point  of  his  destination,  to 
go  to  his  business,  he  was  injured  by  another  car  being  operated  by 
the  defendant  company,  while  attempting  to  cross  behind  the  car 
from  which  he  had  alighted,  *  *  *  he  would  still  be  considered 
a  passenger,  *  *  *  and  the  defendant  would  owe  him  a  high  or 
extraordinary  degree  of  care  to  protect  him.  *  *  *  He  has  the 
legal  right  to  cross  the  track  and  go  to  his  destination  in  safety, 
and  the  defendant  was  bound,  in  the  highest  degree,  that  he  was 
exposed  to  no  peril/'  It  is  obvious  that  the  situation  in  which  the 
plaintiff  was  placed  just  before  and  at  the  moment  he  received  this 
injury,  while  such  as  to  require  prudence  on  his  part,  at  the  same 
time  imposed  the  duty  of  diligent  attention  upon  the  railway  com- 
pany to  see  that  he  received  no  injury  from  anything  under  its  con- 
trol. The  conductor  and  motorman  on  the  approaching  car,  seeing 
that  the  north-bound  car  had  stopped  at  the  crossing,  were  bound 
to  know  that  passengers  were  alighting  from  or  getting  on  it.  If 
alighting,  they  might  well  have  anticipated  the  possibilit}'  that  they 
would  come  out  from  behind  the  car  to  cross  the  street,  and  in 
doing  so  would  be  put  in  peril  by  the  approaching  car,  unless  it  was 
under  perfect  control.  That  the  care  required  of  the  plaintiff  in 
error  was  proportioned  to  the  danger  more  or  less  incident  to  the 
situation  is  obvious,  but  did  the  passenger  relation  between  the 
common  carrier  and  the  defendant  in  error  exist  at  the  moment  of 
the  injury  complained  of,  so  that  the  law  imposed  in  his  favor,  upon 
the  railway  company,  the  extraordinary  degree  of  care  required  by 
this  instruction?  On  this  question  there  is  a  conflict  of  authority, 
but  we  think  the  more  reasonable  view  is  that,  where  a  man  who 
has  traveled  on  a  street  car  steps  from  the  car  upon  the  street,  this 
terminates  his  relation  and  rights  as  passenger,  and  the  railway 
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company  is  not  responsible  to  him,  as  carrier,  for  the  condition  of 
the  street,  or  for  his  safe  passage  from  the  car  to  the  sidewalk. 
Where  a  common  carrier  has  the  exclusive  control  or  occupation  of 
its  tracks  and  stations,  and  can  arrange  and  manage  them  as  it  sees 
fit,  it  may  be  properly  held  that  a  person  intending  to  take  passage 
upon  or  leave  a  train  has  the  relation  and  rights  of  a  passenger  in 
leaving  or  approaching  the  cars  at  a  station;  but  one  who  steps 
from  a  street-railway  car  to  the  street  is  not  upon  the  premises  of 
the  railway  company,  but  upon  a  public  place,  where  he  has  the 
same  rights  with  every  other  occupier,  and  over  which  the  company 
has  no  control.  His  rights  are  those  of  a  traveler  upon  the  high- 
way, and  not  of  a  passenger.  Creamer  r.  Railway  Co.,  156  Mass. 
320,  31  N.  E.  Rep.  391,  16  L.  R.  A.  490,  32  Am.  St.  Rep.  456  (i). 

If  the  limitation  indicated  in  the  foregoing  paragraph  was  not 
adopted,  it  would  be  difficult  to  suggest  one  resting  upon  a  satis- 
factory basis.  Take  the  case  at  bar.  If  the  passenger  relation  did 
not  determine  when  the  defendant  safely  alighted  from  the  car, 
when  would  it  end?  Would  it  continue  only  while  he  was  crossing 
the  parallel  track,  or  until  he  had  reached  a  point  of  comparative 
safety  on  the  far  side  of  the  street?  Or  if,  after  reaching  the 
ground,  he  had  directed  his  steps  to  the  other  side  of  the  street, 
would  it  have  continued  until  he  had  reached  the  pavement?  We 
think  that  the  Massachusetts  Supreme  Court  was  wise  in  adopting 
the  rule  that  this  relation  terminated  the  moment  the  passenger 
descended  to  the  street.  This  is  a  fixed  point,  free  from  all  specu- 
lation  or  uncertainty.  In  accord  with  this  will  be  found  the  cases 
of  Railway  Co.  v.  Peacock,  69  Md.  257,  14  Atl.  Rep.  709,  9  Am.  St. 
Rep.  425;  Buzby  v.  Traction  Co  ,  126  Pa.  St.  559,  17  Atl.  Rep.  895, 
12  Am.  St.  Rep.  919  (2);  Piatt  v.  Railway  Co.,  4  Thomp.  &  C.  406, 
2  Hun,  124  (3). 

We  think  the  trial  judge  was  in  error  in  announcing  a  different 
rule,  and,  as  this  error  may  have  materially  affected  the  jury  in  their 
consideration  of  the  case,  we  are  constrained  to  reverse  and  remand 
for  a  new  trial. 

1.  Creamer  v.  West  End  Street  R'y  Pa.  St.  559,  is  reported  in  6  Am.  Neg. 
Co.,   156  Mass.   320,  is  reported  in  9    Cas.  311. 

Am.  Neg.  Cas.  448  n.  3.  Piatt  v,  Forty-Second  St.,  etc.,  R. 

2.  Buzby  V.  Phila.  Traction  Co.,  126    Co.,  2  Hun,  124,  is  reported  In  5  Am. 

Neg.  Cas.  3S9. 
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GULF,  COLORADO  AND  SANTE  FE  RAILWAY 

COMPANY  V.  BELL  (i). 

Court  of  Civil  Appeals^  Texas^  October^  ipoo. 


PASSENGER  INJURED  IN  COLLISION  BETWEEN  TRAINS  — ACT  OF 
GOD  — PLEADING  — LACK  OF  DILIGENCE  TO  AVOID  ACCIDENT 

—  EVIDENCE  — OPINION   EVIDENCE  — ^^^  (7Z:57V«:— DAMAGES 

—  INSTRUCTION.  —  In  an  action  to  recov^er  damages  for  injuries  sus- 
tained by  plaintiff  in  a  collision,  while  a  passenger  on  defendant's  train,  it 
appeared  that  defendant's  stock  cars,  which  were  on  a  side  track,  wete 
driven  back  b^  a  violent  storm,  so  that  they  projected  over  on  the  main 
track,  making  an  obstruction  to  passing  trains;  that  an  employee  of  defend* 
ant  went  out  with  a  lantern  to  flag  a  passenger  train  then  in  view,  but  his 
lantern  went  out  twice,  and  before  he  could  relight  it  a  third  time,  the  pas- 
senger train  ran  into  a  stock  car  and  plaintiff  was  injured.  Held^  that  the 
claim  that  the  injury  was  caused  by  the  act  of  God  would  not  avail  as  a 
defense,  as  it  was  shown  that  if  the  passenger  train  had  been  flagged,  as 
might  have  been  done  by  the  exercise  of  proper  diligence,  the  collision 
would  have  been  avoided  (2). 

In  such  action  it  was  held  not  error  to  permit  a  witness  to  testify  that  there 
was  no  effort  made  to  check  the  train,  that  he  knew  of,  even  where  he  pro- 
ceeded to  show  that  he  knew  nothing  about  it,  as  the  jury  doubtless  under- 
stood the  effect  of  what  he  said. 

Held,  also,  that  it  was  not  necessary  to  plead  any  rule  of  the  railroad  company 
requiring  engineers  to  use  extra  precautions  and  run  slowly,  after  a  heavy 
rain,  in  order  to  prove  the  fact. 

ffeld^  also,  that  it  was  not  error  to  permit  witnesses  to  state  their  opinion  as  to 
the  speed  of  the  train  on  the  night  of  the  collision,  as  the  objection  that  they 
were  not  in  a  position  to  know  the  fact  goes  to  the  weight  of  the  evidence, 
and  was  for  the  jury. 

Ileld^  also,  that  it  was  not  error  to  refuse  to  permit  a  witness  to  state,  as  an 
expert,  that  the  cars  of  the  freight  train  would  appear  to  be  clear  of  the 
track,  viewed  from  the  passenger  train,  as  the  question  was  not  one  of 
expert  testimony. 

Held,  also,  that  it  was  not  error  to  admit  testimony  as  to  plaintiff's  condition, 
statements  and  actions  subsequent  to  the  injury,  as  such  expressions  of 
plaintiff  were  a  part  of  the  res  j^esta. 

1.  See  the  opinion  of  the  Supreme  On  a  certified  question  to  the  Su- 
Court  of  Texas,  in  this  case,  on  certifi-  preme  Court  of  Texas,  in  the  case  at 
cation  of  questions  from  the  Court  of  bar,  it  was  held  that  the  facts  did  not 
Civil  Appeals  of  Third  Judicial  Dis-  raise  the  question  of  plaintiff's  contrib- 
trict,  reported  in  8  Am.  Neg.  Rep.,  159,  utory  negligence  so  as  to  require  the 
ante,  court  to  submit  any  charge  upon  that 

2.  See  note  on  Passengers  Injured  issue.  See  report  of  the  case,  8  Am. 
IN  Collisions  on  Steam  Roads,  ap-  Neg.  Rbp.,  159,  ante, 

pended  to  a  decision  in  this  case,  8  Am. 
Neg.  Rep.,  161-166,  ante. 
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Held^  also,  that  it  was  not  error  to  allow  plaintiff  to  state  what  his  time  would 
reasonably  be  worth  since  his  injury  if  he  had  been  in  usual  health. 

Held^  also,  that  it  was  not  error  to  allow  a  physician  to  review  the  testimony  of 
plaintiff,  and  then  give  his  opinion  as  to  *'  the  reasonableness,  the  correct- 
ness, or  otherwise,  of  the  statements  "  therein. 

Held^  also,  that  it  was  not  error  to  allow  proof  of  amount  paid  by  plaintiff  to 
physicians  for  treatment,  where  the  jury  were  instructed  that  they  could 
not  find  for  any  medical  attention  or  services  unless  the  evidence  showed 
that  the  same  were  reasonable  in  amount,  and  were  reasonably  incurred  by 
reason  of  the  alleged  injury. 

Appeal  from  District  Court,  Coleman  County. 

Action  by  W.  D.  Bell  against  the  Gulf,  Colorado  and  Santa  Fe 
Railway  Company  for  injuries  received  while  a  passenger  on  defend- 
ant's train.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Judgment  affirmed. 

Sims  &  Snodgrass,  J.  W.  Terry,  and  Chas.  K.  Lee,  for  appellant. 

CocKRELL  &  Hardwicke,  J.  K.  Baker,  and  Theodore  Mack, 
for  appellee. 

Collard,  J.  —  This  suit  was  brought  by  W.  D.  Bell  against  the 
Gulf,  Colorado  and  Santa  Fe  Railway  Company  to  recover  damages 
for  injuries  received  while  a  passenger  on  appellant's  passenger 
train  going  into  Coleman  from  Brownwood  on  the  night  of  the  15th 
day  of  May,  1895.  The  trial  resulted  in  a  verdict  and  judgment  for 
plaintifif,  from  which  defendant  has  appealed.  We  have  considered 
and  overruled  the  motion  of  appellee  to  strike  out  the  statement  of 
facts. 

Findings  of  Fact.  — We  find  the  facts  as  follows:  Plaintiff  was 
a  passenger  on  defendant's  passenger  train  from  Brownwood  to 
Coleman.  There  had  been  a  severe  storm  of  wind  and  rain  at  Cole- 
man, that  had  driven  a  train  of  stock  cars  standing  on  a  switch  at 
Coleman  back  on  the  main  track,  so  that  the  end  of  the  rear  car  of 
the  stock  train  projected  over  on  the  main  track,  making  an  obstruc- 
tion to  passing  trains.  The  brakes  had  been  turned  on  the  freight 
train  to  keep  it  in  position  on  the  switch,  but,  the  track  inclining  with 
the  direction  of  the  wind,  the  cars  were  moved  as  stated.  An 
employee  of  the  company  had  discovered  the  position  of  the  stock 
cars,  and,  by  direction  of  the  company's  agent,  immediately  after 
the  discovery  went  out  with  a  lantern  to  flag  the  passenger  train, 
then  in  view,  coming  in  from  Brownwood  after  the  storm;  plaintiff, 
being  a  passenger  thereon,  riding  in  the  chair  car.  The  employee 
sent  out  to  flag  the  passenger  train  proceeded  about  450  yards  from 
the  depot,  passing  the  obstructing  cars,  and  was  opposite  his  home 
when  his  lantern  went  out,  so  that  he  could  not  give  the  signal  of 
danger.     He  hurried  back  to  the  depot  and  fixed  his  lantern,  and 
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started  back  to  flag  the  train;  and  when  he  arrived  at  the  switch 
his  lantern  went  out  again,  and  he  had  not  time  to  relight  it.  The 
wind  was  then  blowing  very  little.  He  did  not  know  what  caused 
his  lantern  to  go  out.  He  **  commenced  hollering/'  and  ran  down 
to  meet  the  passenger  train,  saw  he  could  not  stop  the  train,  and  got 
off  the  track.  The  passenger  train  ran  into  the  stock  car.  Plain- 
tiff was  asleep,  and  just  before  the  collision  the  conductor  woke  him 
up,  saying,  '*  We  are  at  Coleman."  Plaintiff  raised  up,  and  was 
standing  in  the  aisle  at  the  time  of  the  collision,  and  was  thrown 
against  the  smoking  compartment  in  the  front  end  of  the  chair  car. 
When  he  got  up  he  was  standing  in  the  aisle,  some  eight  or  ten  feet 
from  the  smoking  compartment,  at  the  time  of  the  collision. 

We  incorporate  the  following  statements  of  witnesses  as  facts 
proved  on  the  trial,  and  find  that  the  facts  stated  are  true;  and  we 
also  find  that  the  physical  conditions  of  plaintiff,  stated,  were  caused 
by  the  collision  of  the  cars,  which  collision  was  the  result  of  negli- 
gence on  the  part  of  defendant  company: 

Speaking  of  the  collision,  plaintiff  testified:  "I  think  it  jarred 
the  car  I  was  in  considerably,  threw  several  persons  down,  and  it 
threw  me  against  the  wall  of  that  room  (the  smoking  compartment). 
I  struck  the  wall  on  the  left  side  of  my  head  and  left  side.  My 
head  struck  the  wall,  and  my  shoulder,  and  I  reckon  my  hand  and 
arm ;  and  my  leg  struck  something.  I  suppose  the  bench  that  was  in 
front.  It  was  my  left  leg.  After  that  I  went  to  the  hotel  in  Cole- 
man that  night.  The  blow  seemed  to  deaden  my  leg.  It  mashed 
it  right  there  on  my  shin.  It  seemed  like  you  could  lay  your  finger 
in  the  bruise.  I  had  my  watch  in  my  vest  pocket  at  the  time,  and 
it  mashed  the  case  and  broke  the  crvstal  and  hands.  Prior  to  that 
time  I  was  in  good  health,  —  lived  a  pretty  active  life.  Was  never 
sick  but  once  in  my  life,  that  I  remember  of;  that  is  to  say,  sick. 
Of  course,  I  have  had  bad  colds,  but  was  never  sick,  except  with 
the  measles,  to  go  to  bed.  *  *  *  Striking  that  compartment 
seemed  to  numb  me  at  the  time,  and  there  was  soreness  in  my  head 
and  shoulder  and  leg.  My  leg  was  the  worst  first,  it  seemed,  —  the 
next  day,  —  and  kept  getting  worse.  It  seemed  to  be  two  or  three 
weeks  before  my  head  got  to  feeling  bad.  It  was  aching  and  throb- 
bing all  the  time,  and  just  kept  getting  worse  until  it  ran,  and  I  had 
it  operated  on.  I  stayed  at  Coleman  the  following  day,  and  went 
to  Ft.  Worth  on  the  17th  of  May,  — the  second  day  after  I  was  hurt. 
When  I  got  to  Ft.  Worth,  I  went  to  see  Dr.  McCoy.  He  treated 
me.  He  ripped  my  drawers  off  my  leg,  and  bound  it  with  a  bandage 
and  iodoform.  He  did  that  for  about  twelve  or  thirteen  days  once 
a  day,  and  I  believe  twice  some  days.     After  that,  went  home  to 
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Abilene.  *  *  *  Stayed  at  home  eight,  ten,  or  twelve,  or  maybe 
fifteea,  days;  then  went  back  to  Ft.  Worth  to  have  my  head  treated. 
My  head  was  all  swollen  up  and  hurting.  Swollen  up  from  the  cen* 
ter  of  my  head  down  to  my  shoulder,  —  all  the  side  of  my  face.  I 
went  to  Dr.  McCoy  the  first  man  after  I  got  to  Ft.  Worth.  He  did 
not  treat  me  or  do  anything  for  my  head.  He  said  he  was  not  a 
specialist  in  that  business,  and  said  he  would  send  me  to  Dr.  Gray, 
who  was  the  best  specialist  in  Ft.  Worth.  Dr.  Gra^  treated  me 
about  a  month.  He  examined  my  head,  and  took  his  instruments 
and  examined  through  the  ear,  and  doctored  me,  and  operated  on 
it  in  some  way.  I  don't  know  what  he  did,  but  he  worked  every 
day  while  I  was  there.  After  that  I  went  back  home,  and  stayed 
at  home  a  good  while  before  I  went  back  to  Gray.  It  rose  again 
after  that.  I  think  I  went  to  Gray  two  or  three  times,  and  maybe 
four.  I  was  sick  for  two  years,  off  and  on^  after  I  returned  from 
Gray.  Was  mostly  in  the  house.  A  good  share  of  the  time  I  was 
not  able  to  be  up.  The  trouble  seemed  to  start  from  my  head,  and 
the  muscles  of  my  shoulders  and  the  side  of  my  back  would  swell 
up,  and  I  would  have  to  bathe  them,  and  use  cupping  glasses,  and 
such  things  at  that.  *  *  «  My  head  swelled  up  frequently.  I 
don't  know  how  many  attacks  of  the  head  I  have  had;  a  good  many; 
a  dozen,  I  expect,  maybe  more.  I  have  never  since  the  accident 
felt  stout  and  well  and  hearty,  like  I  used  to  be.  Have  never  been 
able  to  do  the  work  that  I  did.  I  cannot  do  any  hard  work  at  all. 
It  always  lays  me  up,  —  hurts  my  back.     I  cannot  ride  horseback, 

—  cannot  jar.  I  cannot  go  out  in  the  heat  of  the  sun  at  all.  It 
causes  my  head  to  pain  me,  and  throws  me  into  a  fever.  *  «  « 
There  was  never  anything  the  matter  with  my  ear  before  this  acci- 
dent. Now  I  cannot  hear  out  of  my  left  ear  scarcely  at  all.  I  can 
hear  a  noise,  but  cannot  distinguish  sounds,  or  anything  like  that. 
I  do  not  believe,  really,  I  have  ever  been  free  from  hurting  since 
I  received  this  injury.  I  have  hurt  more  at  some  time  than  at 
others.  A  great  many  times  I  have  suffered  a  good  deal,  —  maybe 
for  a  week  or  two  weeks,  and  maybe  longer,  and  then  I  would  get 
over  it;  but,  to  be  free  from  hurt,  I  do  not  believe  I  have  ever  been 
since  I  was  hurt.     *    *    «    Horseback  riding  hurts  me  in  the  spine, 

—  right  on  the  left  hip.  It  hurts  my  head  and  under  my  left  shoul- 
der. As  far  as  my  walking,  for  a  long  time  I  could  not  walk.  I 
would  hurt  up  my  leg.  It  was  weak  for  a  long  time.  It  still  hurts 
me  some  now,  but  not  all  the  time." 

J.  N.  Furgeson  testified  as  follows,  and  we  find  his  statements 
are  true:     **  My  name  is  J.  N.  Furgeson,  age  forty-one;  my  occu- 
pation, a  cattle  man.     My  residence  is  Abilene,  Texas,  where  I  have 
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resided  for  the  past  four  years.  I  am  acquainted  with  the  plaintiflf» 
W.  D.  Bell.  I  have  known  him  some  ten  or  twelve  years  in  Taylor 
and  adjoining  counties.  I  have  known  him  right  well  during  these 
years;  have  traded  with  him;  seen  him  work  around  with  cattle; 
have  talked  with  him  and  been  thrown  with  him  o£f  and  on  all  these 
years.  I  did  observe  his  condition.  Prior  to  his  accident  on  the 
railroad,  or  alleged  accident,  he  was  a  stout,  strong,  healthy,  and 
vigorous  man.  He  moved  about  like  a  man  in  perfect  health,  and, 
if  there  was  anything  at  all  the  matter  with  him  in  any  way,  there 
was  nothing  in  sight  to  show  it  or  indicate  it.  ^ver  since  that  acci- 
dent he  has  every  appearance  of  a  man  in  bad  physical  condition; 
moves  about  in  a  slow,  sluggish  way.  He  uses  a  stick,  and  was 
limping  about.  Before  his  accident  he  rode  horseback  a  great  deal. 
I  cannot  recall  ever  having  seen  him  on  horseback  since  the  time 
of  this  accident.  I  noticed  after  his  accident  that  his  hearing  was 
affected,  and  he  had  cotton  in  his  ears.  Prior  to  his  accident  he 
was  almost  constantly  on  the  go,  trading  in  cattle,  but  since  the 
time  of  that  accident  he  has  not  done  anything.  It  is  possible  the 
plaintiff  could  have  been  affected  with  ear  trouble  prior  to  May, 
1895,  and  the  same  not  known  to  me,  but  it  would  have  to  be  not 
very  serious.  I  never  examined  him  myself,  nor  saw  a  doctor 
examine  him,  prior  to  May,  1895.  Prior  to  his  accident  I  made  no 
further  inquiry  into  his  health  or  condition  than  to  make  the  usual 
and  customary  inquiry  as  to  how  he  felt,  or  how  he  was  getting 
along,  or  how  he  did.  Since  said  accident  I  have  made  it  a  point 
to  inquire  into  his  condition  whenever  opportunity  occurred.  I 
make^  the  same  answer  as  to  possibility  of  plaintiff  having  had 
catarrh  of  the  head  or  nose  prior  to  May,  1895,  that  I  made  to  the 
possibility  of  his  having  ear  trouble.  The  only  way  I  would  have 
of  not  knowing  that  he  had  or  did  not  have  a  disease  was  or  would 
be  by  seeing  him  and  noticing  him,  and  noticing  his  motions  and 
hearing  him  complain,  or  notice  that  he  did  not  complain,  and  to 
observe  how  he  got  about  and  did  generally.  This  is  about  all  I 
can  say  as  to  this.  I  cannot  tell,  without  in  some  manner  or  some 
way  making  an  examination,  that  he  has  or  has  not  any  disease.  I 
could  not  tell  by  simply  seeing  a  person  going  around,  or  general 
appearance." 

W.  A.  Minter  testified  as  follows,  and  in  deference  to  the  verdict, 
we  find  his  testimony  to  be  true  **  I  am  sixty-nine  years  old.  I 
am  a  justice  of  the  peace  of  precinct  No.  i,  Taylor  county.  I  live 
at  Abilene,  and  have  so  resided  since  1883.  I  am  acquainted  with 
plaintiff.  Have  known  him  at  Abilene  since  1883.  During  the  first 
part  of  my  residence  at  Abilene,  Mr.  Bell  was  my  neighbor.     He 
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lived  just  across  the  street  from  me,  and  he  is  a  man  of  social  turn, 
and  we  got  well  acquainted  then.  After  he  moved  from  across  the 
street,  the  fact  of  his  having  been  my  near  neighbor  during  the 
time  stated  made  me  feel  a  deeper  interest  in  him  than  I  ordinarily 
would  have  felt,  and  hence  since  that  time  I  have  kept  up  with  him 
closely;  and  in  going  back  and  forth  through  town,  and  on  the 
streets  and  in  the  business  houses,  and  in  a  social  way,  I  have  been 
meeting  him  and  talking  with  him  frequently  ever  since.  I  did 
notice  his  condition  during  all  of  said  time.  To  my  certain  knowl- 
edge, prior  to  his  accident  bn  the  railroad  in  May,  1895,  Mr.  Bell 
was  a  stout,  strong,  and  healthy  man,  in  the  prime  of  life,  and  of  a 
vigorous  manhood.  Sometime  after  the  accident  I  saw  him  down 
town,  after  he  had  gotten  up  and  out  on  the  streets.  I  saw  him 
then,  and  I  noticed  that  he  was  lame  and  had  his  head  tied  up.  I 
talked  with  him,  and  many  times  thereafter  inquired  as  to  his  health. 
He  was  thin  and  weak,  and  he  showed  signs  of  sufifering.  Since 
said  time  his  apparent  health  has  been  bad.  I  was  engaged  in  the 
drug  business  in  Abilene  in  1883,  1884,  and  part  of  1885,  I  think. 
I  was  intimately  acquainted  with  Dr.  I.  C.  McCoy.  He  officed  in 
my  drug  store  at  the  time  stated  above.  I  know  Dr.  Barry,  a  resi- 
dent physician  of  Abilene,  was  plaintiff's  family  physician  at  that 
time.  I  know  that  Dr.  Barry  was  his  family  physician,  for  Mr.  Bell 
was  my  neighbor  and  he  and  Dr.  Barry,  I  know,  were  intimate 
friends,  and  in  fact  were  partners  in  the  livery  business  and  I  was 
also  intimately  acquainted  with  Dr.  Barry.  According  to  my  best 
recollection.  Dr.  McCoy  never  had  any  professional  relation  with 
plaintiff  or  his  family,  and,  I  feel  sure,  if  he  had  attended  plaintiff's 
family  as  a  physician  during  1883,  1884,  or  1885,  or  had  attended 
on  plaintiff,  I  would  have  known  it.  As  he  officed  in  my  drug  store, 
I  knew  the  families  that  he  practiced  in,  and  I  do  know  that  Dr. 
McCoy  was  not  plaintiff's  physician.  From  my  intimate  association 
with  plaintiff  during  1883,  1884,  and  1885,  I  should  say  he  had  no 
ear  trouble.  I  never  heard  him  make  any  complaint  of  any  such 
trouble.  It  might  have  been  possible  for  plaintiff  to  have  been 
slightly  affected  with  ear  trouble  prior  to  May,  1895,  and  I  not  know 
it.  He  could  not  have  had  much  the  matter  with  him,  and  I  not 
know  it.  Prior  to  May,  1895,  I  never  examined  Mr.  Bell  myself, 
and  I  never  saw  a  physician  examine  him.  As  a  neighbor,  I  was 
constantly  inquiring  of  him  and  his  family  as  to  his  and  their 
health;  and  prior  to  this  accident,  as  to  Mr.  Bell,  the  uniform 
answer  was  that  he  was  well.  Since  his  accident  I  have  made  uni- 
form inquiry  into  his  health.  Plaintiff  might  possibly  have  had  a 
very  slight  attack  of  catarrh  of  the  head  or  nose  prior  to  May,  1895, 
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but  nothing  serious;  for  I  was  with  him  so  frequently,  and  knew 
him  intimately.  I  could  know  he  was  not  so  affected  by  seeing  and 
talking  with  him.  I  cannot  tell  about  these  affections  without 
examination,  unless  I  should  be  with  the  person  a  good  deal. 
Unless  he  were  seriously  afflicted,  I  could  not  tell  by  seeing  the 
person  going  around,  or  by  his  general  appearance.  From  my  best 
knowledge,  he  was  not  '  busted  '  or  insolvent  prior  to  May,  1895. 
His  busted  and  insolvent  condition  dates  from  the  time  of  his  said 
accident." 

D.  L.  Middleton  testified  as  follows,  and  we  find  his  statements 
are  true:  **  I  am  sixty-two  years  old.  Am  a  stock  raiser.  Have 
resided  in  Abilene  since  1883.  Have  known  the  plaintiff  since  1884. 
I  have  been  with  him  in  almost  every  way.  Have  been  with  him 
on  the  range,  worked  with  him  there,  ridden  over  the  country  with 
him,  been  on  the  trains  with  him,  been  with  him  in  the  cattle  pens, 
and  associated  with  him  intimately,  seen  htm  constantly  on  the 
streets  and  in  the  business  houses,  and  talked  with  him;  and,  from 
this  constant  and  intimate  association  with  him,  I  have  had  my 
opportunities  to  observe  his  condition  since  I  have  known  him,  and 
I  have  observed  his  condition.  Up  to  the  time  of  his  accident  on 
the  railroad  (that  is.  May,  1895)  ^^^  health  was  good.  He  always 
appeared  to  be  a  stout,  healthy,  active  man,  so  far  as  I  could  observe, 
in  every  way.  Since  said  accident  (that  is,  since  May,  1895)  I  have 
had  the  same  opportunities  for  observing  him,  except  that  since  he 
has,  so  far  as  I  know  or  have  observed,  stopped  horseback  riding, 
and  I  have  therefore  not  seen  much  of  him  on  the  range,  or  running 
with  cattle,  or  working  around  with  them.  His  condition  since  has 
been  bad.  He  was  lame,  using  a  stick  to  walk  with.  He,  since 
said  time,  gets  around  slowly,  and  does  not  appear  to  be  active  and 
vigorous,  as  he  used  to  be  prior  to  said  time.  It  is  possible  plain- 
tiff could  have  been  slightly  affected  with  ear  trouble  prior  to  May, 
1895,  and  I  not  discover  it;  but,  if  it  had  amounted  to  much,  I 
would  have  discovered  it,  intimately  associated  with  him  as  I  was. 
I  never  did  examine  plaintiff  myself,  and  never  saw  him  examined 
by  a  doctor,  prior  to  said  May,  1895,  and  made  no  further  efforts 
to  learn  of  his  health  than  I  would  of  others  with  whom  I  associated 
as  intimately  as  I  did  with  him.  He  always  appeared  to  be  well, 
and  I  saw  nothing  to  cause  me  to  make  any  special  inquiry  into  the 
condition  of  his  health.  It  is  possible  that  plaintiff  might  have  had 
and  been  afflicted  with  catarrh  of  the  head  or  nose  prior  to  May, 
1895,  and  not  know  of  it,  but  it  would  have  had  to  be  very  slight 
for  me  not  to  have  observed  it  at  some  time  prior  to  May,  1895,  ^"^ 
I  never  did  observe  such  trouble  prior  to  May,  1895.     I  could  not 
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tell  a  trouble  of  that  kind  by  simply  seeing  a  person  on  the  streets, 
or  from  general  appearance;  but,  if  I  am  thrown  with  a  person  as  I 
have  been  with  Bell  both  before  and  since  said  accident,  I  can 
always  tell  whether  they  are  so  affected  or  not.  Just  in  the  same 
way  I  very  promptly  discovered  after  said  accident  that  there  was 
trouble  with  Bell.  By  exactly  the  same  sort  of  intimate  association 
with  faim  since  said  accident  as  I  had  with  him  before  said  accident, 
I  could  tell  there  was  such  trouble  since,  while  there  was  none 
before.  Prior  to  May,  1895,  I  have  made  purchases  from  plaintiff, 
buying  as  high  as  sixteen  hundred  head  of  cattle  under  one  con- 
tract. Since  said  May,  1895,  ^  ^^^^  never  bought  any  cattle  from 
him.  From  what  I  have  seen  myself,  and  heard  through  and  from 
him,  he  has  appeared  to  be  '  hard  run  '  since  that  time.  Further 
than  this,  I  cannot  say  about  his  financial  condition  before  and 
since  said  time.'' 

R.  G.  Anderson  testified  truthfully  as  follows:  "Am  forty-one 
years  old.  Reside  at  Abilene,  Texas,  and  have  so  resided  since 
1883.  Am  a  grocery  merchant.  I  am  acquainted  with  plaintiff, 
have  known  him  ever  since  shortly  after  I  came  here.  My  oppor- 
tunities for  knowing  him  have  been  in  two  ways,  —  one  in  a  busi- 
ness way,  and  the  other  socially.  I  have  constantly  seen  him,  off 
and  on,  all  this  time;  been  with  him,  traded  with  him,  talked  with 
him  in  a  business  way  and  socially,  more  or  less  constantly  during 
all  these  years.  I  did  observe  his  condition.  I  always  considered 
him  a  very  healthy  man  prior  to  the  time  of  his  accident  on  the 
railroad.  He  moved  like  a  well  man  and  acted  as  a  perfectly 
healthy  man  prior  to  that  time.  Shortly  after  the  accident,  and  his 
return  to  Abilene,  I  went  up  to  see  Mr.  Bell  at  his  home.  I  found 
him  in  a  very  bad  fix,  and  suffering  intensely.  He  seemed  to  be 
suffering  so  much,  I  did  not  think  it  best  to  talk  to  him  a  great 
deal,  and  did  not  do  so.  His  principal  trouble  was  his  head,  and 
the  man's  whole  actions  and  his  face  showed  that  he  was  suffering 
very  much.  His  sufferings  were  then  intense.  This  was  additional 
opportunity  I  had  of  examining  him  any  seeing  his  condition.  When 
I  went  to  see  him  again,  he  was  not  suffering  so  much,  having  been 
somewhat  relieved  of  his  sufferings  by  a  physician,  but  he  was  still 
suffering.  In  the  course  of  time,  I  saw  him  out  and  walking  around 
on  the  streets  with  cotton  stuffed  in  his  ears.  He  has  ever  since 
been  sluggish  and  slow  in  his  movements,  and  seems  to  lack  vitality. 
For  a  long  time  he  was  apparently  crippled  and  lame,  and  used  a 
stick  to  assist  him  in  getting  about.  This  latter  condition  of  inac 
tivity  and  sluggishness  still  continues  to  this  present  time  to  a  great 
degree,  and  he  now  seems  to  have  lost  all  life  and  ambition.     If 
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plaintiff  had  had  a  very  slight  afifection  of  the  ear  prior  to  May, 
1895,  about  which  he  never  spoke  or  complained,  I  might  not  have 
known  of  it;  but  it  would  have  had  to  be  very  slight,  and  him 
not  complain  or  talk  about  it.  I  didn't  examine  him  myself,  nor 
did  I  ever  see  him  examined  by  a  physician,  prior  to  May,  1895. 
I  have  already  stated  that  since  said  accident  I  did  inform  myself 
of  his  condition,  but  prior  to  that  time  I  did  not  do  so.  It 
does  not  seem  hardly  possible  for  plaintiff  to  have  had  anything 
much  the  matter  with  him  (as  to  having  catarrh  of  the  head  or  nose 
prior  to  May,  1895),  and  me  not  find  it  out,  for  I  was  with  him  so 
much;  but,  as  I  have  already  stated,  such  a  thing  might  be  possible. 
In  answer  to,  *  If  not,  why  not?  *  all  I  have  to  say  is  that  I  never 
knew  of  a  man's  having  much  the  matter  with  himself,  if  he  himself 
was  conscious  of  it  or  was  suffering  with  it,  that  he  either  did  not 
show  it  in  some  way  by  his  actions  or  say  something  about  it;  and 
I  was  intimate  with  Bell  during  all  of  this  time  up  to  the  time  of 
his  accident.  I  did  not  see  anything  to  indicate  any  trouble  of  any 
sort,  and  he  did  not  say  anything  about  having  any  trouble  of  any 
sort.  But  after  the  accident  anybody  who  was  with  him  much,  and 
saw  his  movements  and  his  actions,  and  heard  him  talk  much,  would 
soon  find  out  that  there  was  something  the  matter  with  him.  He 
was  lame,  walking  slowly  about  with  a  stick,  with  marks  of  suffering 
on  his  face,  and  with  cotton  stuffed  in  his  ears,  and  with  his  hearing 
very  decidedly  impaired.  I  would  know  he  was  not  so  affected  by 
his  actions  and  his  talk  and  his  looks.  I  could  not  tell  from  seeing 
a  person  walking  along  casually,  or  from  his  general  appearance, 
that  there  was  anything  the  matter  with  him,  as  to  having  catarrh 
of  the  head  or  nose,  or  any  head  or  ear  trouble,  at  least  if  he  was 
only  slightly  known  to  me.  In  the  way  stated,  I  think  I  could 
always  tell  if  there  was  anything  the  matter  with  a  person.  The 
only  way  I  can  answer  as  to  his  financial  condition  is  to  say  that  he 
has  traded  with  me,  off  and  on,  for  all  these  years,  and  he  has  kept 
his  accounts  pretty  well  paid  up  until  after  this  accident  occurred. 
Since  then  he  has  been  slow  pay." 

Ira  Border  testified  as  follows,  and  we  find  the  facts  stated  by  him 
are  true:  **  My  residence  is  now,  and  for  the  past  eighteen  years 
has  been,  at  Abilene,  Texas.  Am  forty-two  years  old.  Am  a 
merchant.  I  am  acquainted  with  plaintiff.  I  have  known  him  ever 
since  he  .has  been  at  Abilene.  Have  had  more  or  less  business 
transactions  with  him  ever  since  he  has  been  at  Abilene.  I  have 
been  out  with  him  on  the  range,  bought  cattle  from  him,  have  rid- 
den in  the  country  and  about  with  him,  seen  him  on  the  streets 
constantly,  associated  with  him  almost  constantly,  and  thus  had 
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every  opportunity  of  seeing  him  and  his  condition  in  every  way; 
and  I  have  noticed  his  condition  as  to  strength,  health,  and 
illness.  Up  to  the  time  he  claimed  to  be  hurt  on  the  train  he 
always  appeared  to  be  well  and  hearty,  and,  associated  with 
him  as  I  was,  if  there  had  been  anything  the  matter  with  him 
prior  to  that  time  I  certainly  would  have  known  it,  but  there  was 
nothing  the  matter  with  him  prior  to  the  time  of  the  accident  above 
referred  to.  Since  said  time  I  have  noticed  him,  and  he  has  always 
appeared  in  pretty  bad  shape.  While  talking  to  me,  I  have  fre- 
quently since  said  accident  noticed  matter  running  out  of  his  ear, 
and  told  him  to  wipe  it  off.  I  have  noticed,  too,  that  since  said 
accident  his  hearing  has  grown  bad.  He  also  seems  to  be  disabled 
in  one  leg,  and  walks  with  a  cane.  Since  said  accident  he  gets  about 
much  more  slowly  than  he  used  to  before  that,  and  generally  has 
the  appearance  of  a  man  in  bad  health.  It  is  possible,  I  suppose, 
for  him  to  have  been  slightly  affected  with  his  ear  prior  to  1895, 
and  I  not  know  it;  but  it  would  have  been  mighty  slight,  for  I  was 
thrown  with  him  so  much,  in  so  many  different  ways,  that  it  would 
not  have  been  probable  for  him  to  have  been  afflicted  in  any  way 
and  I  not  know  it.  Prior  to  May,  1895,  I  never  did  examine  him, 
and  never  saw  him  examined  by  a  doctor.  It  might  have  been  pos- 
sible for  plaintiff  to  have  been  slightly  affected  with  catarrh  of  the 
head  or  nose  prior  to  May,  1895,  ^^^^  ^  ^ot  know  it;  but  I  certainly 
could  have  told  it,  and  would  have  noticed  it,  if  he  had  had  any 
such  affliction.  He  never  said  anything  about  it,  and  never  com- 
plained of  it,  and  I  never  saw  anything  in  any  way  indicating  it, 
prior  to  said  accident;  but  since  then  his  complaints  and  afflictions 
are  very  noticeable,  and  a  man  don't  have  to  examine  him,  or  see 
a  doctor  examine  him,  to  tell  it.  I  could  tell  that  he  was  not 
affected  prior  to  said  accident  in  much  the  same  way  I  could  tell 
he  was  affected  since  said  accident,  —  by  being  with  him,  rid- 
ing around  with  him,  talking  with  him,  and  watching  him  generally, 
as  any  person  will  observe  another  with  whom  he  associates  in  busi- 
ness life.  If  I  am  thrown  with  any  person  as  closely  as  I  have  been 
with  Bell,  I  can  tell  without  examination  if  he  has  catarrh  of  the 
head  or  nose,  or  any  ear  trouble,  to  amount  to  anything.  Simply 
seeing  a  person,  such  as  a  casual  acquaintance  going  around,  or  by 
his  general  appearance  only  I  could  not  tell  whether  he  was  so 
afflicted  or  not;  but  let  me  ride  around  with  him  on  the  range,  and 
brand  cattle  with  him,  and  be  intimately  and  constantly  associated 
with  him,  as  I  have  been  with  Bell,  and  I  undertake  to  say  I  can 
tell  if  there  is  anything  much  the  matter  with  him.  I  can  speak  of 
his  financial  condition  only  in  a  general  way.     He  always  appeared 
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to  have  something  prior  to  said  May,  1895.  ^  have  frequently 
bought  considerable  cattle  from  him,  Don  Bell  himself  making  me 
the  bill  of  sale,  but  since  said  time  I  have  made  no  such  purchases 
from  him.  Before  said  accident  he  paid  his  debts,  but  since  said 
accident  he  has  become  slow  pay." 

J.  G.  Lowdon  testified  as  follows,  and  we  find  his  statements  are 
true:  "My  age  is  forty-two.  I  am  a  banker  by  occupation.  I 
live  at  Abilene,  Texas,  and  have  so  resided  since  1885.  I  am 
acquainted  with  the  plaintiff.  I  have  known  him  at  Abilene  ever 
since  I  went  there.  He  was  my  neighbor  for  a  number  of  years, 
living  next  door  to  me,  and  in  that  way  I  became  acquainted  with 
his  condition.  I  have  also  met  him  in  the  usual  business  way,  see* 
ing  him  in  the  bank  frequently,  and  on  the  streets  and  around  town, 
just  as  we  are  in  the  habit  of  meeting  acquaintances  and  neighbors 
from  time  to  time.  He  passed  my  house  in  going  to  town,  and, 
being  of  a  social  nature,  he  would  stop  and  talk  with  us,  and  fre- 
quently we  would  go  down  town  tc^ether.  I  did  observe  his  physi- 
cal condition.  Prior  to  his  accident  on  the  railway  in  May,  1895,  ^^ 
was,  as  far  as  I  could  observe,  a  perfectly  strong,  healthy  man.  I 
never  knew  or  heard  of  his  being  sick  in  any  way.  After  his  injury 
I  know  that  he  was  confined  to  his  bed  jtnd  was  a  very  sick  man. 
My  family  did  what  we  could  for  him  at  that  time,  in  nursing  him 
and  looking  after  his  little  children,  his  wife  being  dead.  And  it 
was  also  in  this  way  that  I  became  more  thoroughly  acquainted  with 
his  condition.  He  was  then  quite  a  sick  man,  suffering  much  pain. 
After  he  was  well  enough  to  be  up  and  around,  lie  even  then  looked 
bad.  He  was  thin  and  emaciated  and  weak,  and  showed  every 
mark  of  much  physical  suffering.  After  that  he  had  other  attacks, 
which  were  more  or  less  severe,  and  at  times  he  was  very  low,  while 
he  was  a  neighbor  of  mine.  He  afterwards  recovered  sufficiently  to 
get  out  and  on  the  streets,  but  he  limped  along,  using  a  walking 
cane  to  assist  himself,  and  I  noticed  that  he  had  cotton  in  his  ears. 
His  face  showed  clearly  the  marks  of  great  physical  suffering,  which 
were  easily  observable.  Ever  since  then  tie  has  been  sick  and 
mopes  around.  His  eye  has  lost  its  brightness,  and  he  is  and  ever 
since  has  been  slow  of  motion,  and  apparently  wanting  in  energy 
and  spirit.  Before  this  accident  he  was  lively  and  active,  —  one  of 
the  most  energetic  traders  I  ever  knew.  His  eyes  were  bright,  and 
his  motions  were  those  of  a  man  full  of  life,  energy,  and  activity. 
My  opportunities  for  knowing  his  condition  are  stated  above.  I 
cannot  say  as  to  his  financial  condition,  other  than  that  he  was  a 
frequent  and  active  trader  prior  to  his  accident,  but  since  then  I 
know  of  no  attempt,  scarcely,  of  his  to  make  a  trade.     He  seems  to 
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have  lost  all  vitality.  His  financial  downfall  dates  from  the  time  of 
that  accident  on  the  railroad.  Prior  to  that  time  he  was  not 
'  busted  '  or  insolvent.  At  the  time  of  the  accident  he  had  per- 
fected arrangements  for  quite  an  extensive  deal,  involving  large 
sums  of  money,  and  the  result  of  the  accident  and  the  disability 
following  it  prevents  him  from  carrying  out  the  arrangements ;  and 
from  that  time  his  financial  downfall  dates.  Such  a  thing  as  the 
plaintiff  having  ear  trouble  prior  to  May,  1895,  and  I  not  knowing 
of  it  —  It  is  possible,  but  not  probable.  It  would  have  been  cer- 
tainly a  very  slight  attack.  I  never  did  examine  Bell  myself,  and  I 
never  saw  any  physician  examine  him,  prior  to  May,  1895 ;  nor  did 
I,  prior  to  said  May,  1895,  inquire  aboiit,  or  try  to  learn  of  or 
inform  myself  concerning  his  health,  but  I  have  made  inquiry  since 
then  from  time  to  time.  Such  a  thing  as  plaintiff  having  catarrh 
of  the  head  or  nose  prior  to  May,  1895,  without  my  knowing  it, 
might  be  possible,  but  not  at  all  probable,  and  the  attack  must  have 
been  a  very  slight  one.  I  could  know  he  was  not  affected  within 
reason,  if  I  were  well  and  intimately  acquainted  with  him,  as  I  was 
and  am  in  this  instance,  and  never  saw  anything  to  indicate  such 
disease,  and  never  heard  him  in  any  way  make  complaint  about  it. 
I  never  did  see  anything  to  indicate  that  plaintiff  was  so  affected, 
and  never  heard  him  say  anything  about  being  so  affected,  until 
after  his  accident.  Since  then  he  was  affected  with  his  head,  —  is 
apparent,  and  he  shows  it.  One  can  tell  without  an  examination 
in  some  instances  that  a  person  has  or  has  not  a  disease.  His  deaf- 
ness I  discover  without  an  examination.  I  can  also  tell  catarrh, 
where  a  bad  case,  without  any  examination ;  but  I  do  not  assume  to 
say  that  I  could  tell  the  cause  of  either  catarrh  or  deafness,  either 
without  or  with  an  examination.  I  could  not  tell  by  seeing  the  per- 
son going  around,  or  by  general  appearance." 

Mrs.  Mary  A.  Jackson  testified  as  follows,  and  we  find  her  state- 
ments are  true:  "  My  residence  is  Abilene,  Texas,  plaintiff  is  my 
father.  I  have  resided  at  Abilene,  Texas,  since  1882.  I  lived  with 
my  father  at  his  house  in  Abilene  until  May,  1896,  at  which  time  I 
married.  Since  my  marriage  I  have  kept  my  own  house.  During 
all  of  that  time  I  lived  in  Abilene,  Texas.  I  know  the  condition  of 
my  father's  health  during  and  since  the  year  1882.  I  know  because 
of  my  relationship  to  him,  living  in  the  same  house  with  him  up  to 
1896,  seeing  him  walk,  act,  and  eat  during  all  of  that  time,  and  by 
knowing  when  he  was  sick  and  when  he  was  well.  Since  1896  I 
know  because  of  his  being  at  my  house,  and  my  being  at  his  house. 
From  1882,  as  well  as  from  mv  earliest  recollection  to  the  time  of 
the  accident,  my  father  was  a  strong,  healthful,  robust  man,  never 
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beiag  more  than  slightly  indisposed.  The  only  complaint  or  illness 
he  suffered  from  was  a  severe  boil  on  the  neck,  and  this  was  in  1891. 
With  that  exception,  he  was  free  from  complaint  or  disease  of  all 
kinds,  and  led  an  energetic  and  active  life.  With  the  exception  of 
having  the  physician  have  the  boil  mentioned  lanced,  I  never  knew 
of  him  requiring  or  having  a  physician  until  after  the  time  of  the 
accident  in  question.  When  my  father  returned  home  after  the 
accident  in  question,  he  was  crippled,  and  was  a  very  sick  man. 
He  was  then  suffering  in  his  spine,  hip,  head,  and  ear,  especially. 
Ever  since  then  he  has  been  sick.  His  ear  from  that  time  has  been 
affected,  and  frequently  the  entire  side  of  his  head  was  swollen  for 
days  at  a  time;  and  he  would  obtain  no  relief  until  the  ear  ran,  and 
it  discharged  a  most  offensive  matter.  Afcer  this  discharge  the 
swelling  goes  down,  and  he  is  then  easy  with  his  head  until  another 
attack  with  his  ear  comes  on.  This  condition  has  continued  ever 
since  his  return  home  after  the  accident.  Some  of  these  attacks 
are  worse  than  others,  and  continue  longer.  Last  spring  he  was 
confined  to  his  bed  about  five  weeks  with  his  ear.  The  symptoms 
at  that  time  were  as  above  described.  Ever  since  then  he  has  been 
compelled  to  use  Imiments  on  his  ear,  back,  and  hips.  At  no  time 
since  such  accident  has  he  been  strong.  He  has  been  weak  and 
sickly  all  the  time.  His  ear  or  head  trouble  has  continued  all  the 
time.  At  times  it  will  swell  and  be  very  bad  for  a  week,  and  at 
another  time  for  as  much  as  two  weeks;  and,  as  before  stated,  it 
continued  one  time  for  five  weeks  at  a  time.  During  these  attacks 
he  would  have  to  be  nursed  and  cared  for  until  the  ear  discharged. 
These  attacks  have  been  frequent.  I  cannot  give  the  dates  of  each 
of  them,  but  they  have  continued,  with  short  intermissions,  ever 
since  the  accident.  His  present  condition  as  to  his  health  is  very 
bad.  Ever  since  the  accident  in  question  his  health  has  been  very 
bad  and  very  seriously  impaired.  Before  that  he  was  strong  and 
healthy.  Since  then  he  has  been  weak  and  sick,  his  back  and  hip 
troubles  have  crippled  him,  and  he  has  been  unable  to  get  about  as 
he  formerly  did;  has  been  unable  to  do  the  heavy  work  about  the 
place  as  he  used  to  do.  For  a  good  part  of  the  time  he  has  been 
kept  in  his  bed,  unable  to  do  anything  at  all.  His  head  and  ear 
have  bothered  him,  as  stated  above.  His  said  trouble  also  rendered 
him  exceedingly  restless  and  much  disturbed  him  during  the  night, 
as  well  as  during  the  day.  His  sleep  has  been  disturbed,  and  fre- 
quently and  at  all  hours  of  the  night  his  ear  troubles  would  cause 
him  to  cry  out;  and  we  would  have  to  get  up  and  poultice  his  ears, 
and  wait  upon  him  and  nurse  him.  Before  this  accident  he  usually 
traveled   horseback,  but   since   then  he  has  been  unable  to  ride 
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horse- back.  Formerly  he  could  stand  exposure  to  the  sun,  but  now 
he  cannot,  as  the  heat  of  the  sun  affects  his  head  and  makes  him  sick. 
His  ability  to  work  has  been  seriously  impaired,  and  his  health  is 
apparently  ruined.  He  has  lost  much  of  his  energy,  having  up  to 
the  time  of  the  accident  led  a  very  active,  energetic  life,  and  since 
the  accident  he  has  lost  so  much  of  that.  Before  the  accident  he 
was  of  a  happy  and  jovial  disposition,  and  since  then  he  has  been 
morose  and  gloomy.  His  sufferings  at  times  have  been  intense.  I 
know  who  my  father's  family  physicians  have  been  ever  since  1882. 
Up  to  1889  Dr.  Will  Barry  was  such  physician.  Whenever  we  chanced 
to  need  a  physician  in  Dr.  Barry's  absence,  we  went  for  Dr.  Blake- 
more.  Dr.  Barry  died  in  1889,  and  for  a  few  months  after  that  Dr. 
Blakemore  was  our  regular  family  physician.  Dr.  Blakemore  moved 
to  the  country,  and  we  then  got  Dr.  L.  A.  Grizzard  to  take  his 
place  as  our  family  physician,  and  he  has  been  my  father's  family 
physician  ever  since.  At  one  time,  while  Dr.  I.  C.  McCoy  was  liv- 
ing at  Abilene,  my  aunt,  who  was  Mrs.  Dug  Wood,  was  very  sick 
out  at  her  home  in  the  country,  about  twelve  miles  from  town, 
which  terminated  in  her  death.  Dr.  Barry  and  his  wife  and  Dr. 
Blakemore  and  my  mother  were  with  my  aunt  at  her  bedside,  dur- 
ing which  time  one  of  my  sisters  was  sick,  and  some  members  of 
the  family  called  in  Dr.  McCoy.  He  came  and  prescribed  for  her. 
This  was  the  only  time  Dr.  McCoy  was  ever  at  our  house,  and  his 
social  and  professional  relations  with  our  family  began  and  ended 
with  that  visit.  I  know  these  facts  because  I  was  present  at  my 
father's  house  all  the  time.  My  mother  and  all  of  the  children  fre- 
quently required  a  physician,  and  I  know  who  the  physicians  were 
by  seeing  them  come  to  our  house,  prescribe  for  mother  and  the 
children,  and  they  frequently  prescribed  for  me.  I  know  who  were 
the  physicians  who  waited  on  my  mother  in  her  last  illness.  I  was 
with  plaintiff  all  my  life,  as  a  member  of  his  family,  up  to  1896, 
since  which  time  he  has  stayed  part  of  the  time  at  my  house,  and  I 
have  frequently  been  at  his  house.  Since  my  marriage  my  home 
has  been  about  four  blocks  from  his  house.  The  degree  of  intimacy 
has  been  such  as  exists  between  father  and  daughter,-  with  the  addi- 
tion that  in  this  instance  my  sisters  and  I  have  been  my  father's 
housekeepers  from  the  time  of  the  death  of  our  mother." 

Opinion.  —  We  do  not  think  the  evidence  shows  that  the  verdict 
is  unwarranted,  as  claimed  in  the  first  assignment  of  error,  which 
claims  that  the  injury  was  caused  by  the  act  of  God.  Even  if  the 
storm  which  drove  the  freight  train  bac^  on  the  main  track  was  of 
such  a  character  as  to  be  the  act  of  God,  yet  it  is  shown  that  if  the 
incoming  passenger  train  had  been  flagged,  as  might  have  been 


I 


572  AMERICAN  NEGUGENCE  REPORTS. 

done  by  the  exercise  of  proper  diligence,  the  collision  would  have 
been  avoided.  Nor  do  we  believe  that  the  storm  was  of  that  char- 
acter as  to  be  denominated  the  act  of  God,  in  the  sense  that  defend- 
ant would  be  excused,  under  the  circumstances,  even  had  diligence 
been  used  in  flagging  the  passenger  train. 

It  has  been  decided  by  the  Supreme  Court  that  the  testimony  did 
not  require  a  charge  upon  contributory  negligence  (8  Am.  Neg. 
Rep.  159,  57  S.  W.  Rep.  939),  and  hence  the  assignments  of  error 
complaining  of  the  refusal  of  the  court  to  give  requested  charges 
upon  that  subject  are  overruled;  and  for  the  same  reason  the  alleged 
insufficiency  and  inaccuracy  of  the  court*s  instructions  upon  that 
subject  need  not  be  considered. 

We  find  no  merit  in  the  assignment  of  error  objecting  to  the 
reading  to  the  court  in  the  presence  of  the  jury  of  the  reported  case 
of  Railway  Co.  v.  Brown 

We  see  no  error  in  the  refusal  of  the  court  to  grant  a  new  trial 
upon  the  ground  that  improper  questions  were  asked  witness  Ricks, 
which  the  court  ruled  were  improper. 

There  is  no  merit  in  the  assignment  complaining  of  the  court's 
permitting  witness  Bennett  to  testify  that  there  was  no  effort  made 
to  check  the  train  that  he  knew  of.  The  witness  proceeded  to 
show  that  he  knew  nothing  about  it,  and  the  jury  doubtless  under- 
stood the  effect  of  what  he  said. 

It  was  not  necessary  to  plead  any  rule  of  the  company  requiring 
engineers  to  use  extra  precautions  and  run  slowly  after  a  heavy 
rain  in  order  to  prove  the  fact.  The  matter  is  one  of  evidence, 
and  not  pleading. 

The  objection  to  the  court's  allowing  witnesses  Key  and  Collins 
to  state  their  opinion  as  to  the  speed  of  the  train  on  the  night  of 
the  collision  is  not  well  taken.  The  objection  that  they  were  not 
in  a  position  to  know  the  fact  goes  to  the  weight  of  the  evidence, 
and  was  for  the  jury. 

We  see  no  error  in  the  refusal  of  the  court  to  permit  witness 
Haller  to  state  as  an  expert  that  the  cars  of  the  ffeight  train  would 
appear  to  be  clear  of  the  track,  viewed  from  the  passenger  train. 
The  question  is  not  one  of  expert  testimony. 

We  do  not  believe  we  should  set  the  verdict  aside,  it  having  been 
approved  by  the  trial  court.  The  testimony  does  not  show  that  it 
is  excessive. 

We  find  no  error  in  the  refusal  of  the  court  to  grant  a  new  trial 
on  account  of  remarks  of  counsel  for  plaintiff  as  to  depositions  of 
Sam  Wagner.  The  court  instructed  the  jury  to  pay  no  attention  to 
the  remarks  made. 
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We  see  no  merit  in  the  assignment  relating  to  the  remarks  of 
Counsel  Baker,  commenting  on  the  testimony  and  place  of  witness 
Newt  Ferguson. 

There  was  no  bill  of  exception  taken  to  remarks  of  counsel  made 
the  subject  of  the  thirtieth  assignment  of  error,  but  if  exceptions 
had  been  reserved  they  should  not  have  been  sustained. 

No  error  is  shown  as  assigned  id  the  thirty-first  assignment  of 
error,  in  admitting  testimony  of  R.  G.  Anderson  as  to  Bell's  condi- 
tion, statements,  and  actions  subsequent  to  the  injury.  The  expres- 
sions of  Bell  were  a  part  of  the  res  gesia.  Complaints  of  suffering 
in  his  head,  and  his  actions,  are  also  admissible  upon  the  same 
ground.  It  is  shown  by  a  mass  of  testimony  that  he  must  have 
been  suffering  as  he  stated.  It  was  for  the  jury  to  say  whether  or 
not  he  was  malingering. 

It  was  not  error  to  allow  Bell  to  state  what  his  time  would  rea- 
sonably be  worth  since  his  injury  if  he  had  been  in  usual  health. 

The  thirty- third  assignment  of  error  cannot  be  sustained.  It 
complains  of  cross- interrogatories  to  Dr.  L.  A.  Grizzard,  pro- 
pounded by  plaintiff  to  the  witness,  eliciting  the  fact  that  he  was 
and  had  been  local  surgeon  of  the  Texas  Pacific  Railway  Company 
for  one  year. 

Appellant  contends  that  the  court  erred  in  overruling  its  motion 
to  quash  the  depositions  of  George  W.  McDaniel  upon  the  ground 
that  they  were  irregularly  returned  into  court.  The  depositions 
were  delivered  to  counsel  for  plaintiff  after  they  were  taken  by  the 
officer,  and  he  did  not  file  them  until  defendant  had  closed  its  testi- 
mony and  plaintiff  was  offering  evidence  in  rebuttal.  Defendant's 
depositions  of  the  same  witness  stated  that  Bell's  reputation  for 
truth  was  bad,  and  the  depositions  in  question  qualified  this  state- 
ment, and  the  witness  says:  "  I  cannot  say  that  I  know  his  general 
reputation  for  truth  and  veracity,  unless  it  be  to  this  extent.  In 
the  past  year  or  so  I  have  heard  parties  say  frequently  that  he  could 
not  meet  his  obligations  according  to  his  promises,  and  I  have  heard 
complaint  against  him  growing  out  of  such  inability  to  meet  his 
obligations,  but  no  further  than  to  this  extent."  We  are  not  aware 
of  any  rule  that  requires  a  party  or  his  attorneys  to  file  depositions 
received  by  him  before  trial.  If  defendant  had  not  read  the  depo- 
sitions taken  by  it  there  would  have  been  no  occasion  to  read  the 
depositions  in  question.  After  defendant's  depositions  were  read 
then  these  other  depositions  became  useful.  Upon  the  ground, 
mainly,  that  there  is  no  rule  requiring  plaintiff  to  file  the  deposi- 
tions in  his  possession  before  the  trial  begins  we  overrule  the 
assignment  as  to  irregularity  in  returning  the  depositions.     Besides^ 
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we  cannot  see  but  that  plaintiff  had  the  right  to  withhold  the  depo- 
sitions until  they  became  useful  in  rebuttal.  The  other  objection 
is  that  the  answers  of  the  same  witness  to  questions  are  evasive. 
The  witness  answered  as  fully  as  he  was  able.  It  does  not  appear 
that  he  evaded  answering. 

There  was  no  error  in  refusing  to  continue  the  case  on  account  of 
surprise  in  the  production  of  depositions  of  McDaniel,  just  con- 
sidered.    There  is  no  merit  in  the  contention. 

The  thirty-seventh  assignment  of  error  is  not  well  taken.  There 
was  no  error  in  refusing  to  allow  Dr.  Scott  to  review  the  testimony 
of  plaintiff  In  the  case,  and  then  give  his  opinion  as  to  "  the  reason- 
ableness, the  correctness,  or  otherwise,  of  the  statements  "  therein. 
We  overrule  the  thirty-ninth  assignment  of  error,  which  attacks  the 
ruling  of  the  court  in  permitting  witness  to  testify  as  to  plaintiff's 
reputation  for  truth.  Defendant  had  attacked  his  reputation,  and 
plaintiff  had  the  right  to  rebut. 

Appellant  contends  that  the  court  erred  in  refusing  to  charge,  as 
requested  by  defendant,  to  disregard  all  money  paid  Drs.  McCoy, 
Grizzard,  and  Gray.  It  was  proved  that  the  amount  charged  by 
and  paid  to  Dr.  Grizzard  was  a  reasonable  charge.  The  requested 
instruction  applied  to  this,  as  well  as  to  amounts  paid  to  other 
physicians,  and  should  not  have  been  given.  As  to  the  $30  paid 
Dr.  McCoy,  the  court  instructed  the  jury:  '*  If  you  should  find  for 
plaintiff,  you  will  not  find  for  any  medical  attention  or  services,  if 
any,  unless  the  evidence  shows  that  the  same  are  reasonable  in 
amount,  and  were  reasonably  incurred  by  reason  of  the  alleged 
injury."  So,  if  the  proof  failed  to  show  that  the  medical  fee  paid 
to  Dr.  McCoy  was  reasonable  in  amount,  the  jury  were  instructed 
not  to  allow  it.  The  proof  was  that  Dr.  McCoy  was  paid  $30  for 
what  he  did.  If  it  was  not  shown  that  the  amount  was  reasonable, 
under  the  charge  it  could  not  have  been  included  in  the  verdict.  It 
was  not  error  to  allow  the  proof  of  the  amount  paid  McCoy  con- 
trolling the  finding  as  it  was  by  the  charge.  This  case  is  distin- 
guishable from  the  case  of  Railway  Co.  v,  Warren  (Tex.  Sup.},  40  S. 
W.  Rep.  6,  2  Am.  Neg.  Rep.  246,  and  Railway  Co.  v.  Bellew,  22 
Tex.  Civ.  App.  268,  54  S.  W.  Rep.  1079. 

We  need  not  notice  other  assignments.  We  have  carefully  con- 
sidered every  one  of  them,  and  conclude  that  none  are  well  taken. 
Finding  no  reversible  error  assigned,  the  judgment  of  the  lower 
court  is  affirmed.     Affirmed. 
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WESTERN  UNION  TELEGRAPH  COMPANY 

V.  LOVETT. 

Court  of  Civil  Appeals^  Texas ^  J^^j  igoo. 


FAILURE  TO  DELIVER  TELEGRAM  —  SICK  MESSAGE  —  MENTAL  SUF. 
FERING  —  DAMAGES  —  INSTRUCTION.  —  In  an  action  lo  recover  dam. 
ages  for  failure  of  defendant  to  promptly  deliver  a  telegraph  message  to 
plaintiff,  whereby  the  latter  was  prevented  from  attending  the  bedside  of 
his  child  before  its  death,  it  was  held  error  to  instruct  that  if  plaintiff  or  his 
wife  suffered  any  grief  or  sorrow  on  account  of  plaintiff  not  being  able  to 
see  his  child  before  its  death,  the  jury  should  assess  the  damage  at  such 
sum  as  would  afford  plaintiff  a  just  and  fair  pecuniary  compensation  for  the 
grief  and  sorrow  so  suffered,  as  the  distress  of  the  wife  caused  by  the  non- 
delivery of  the  message  to  her  husband  was  too  remote  a  result  for  which 
damages  would  lie  (i). 

I.  See  note,  at  end  of  this  case,  on  Nondelivery      of     message  —  Mental 

Failure  to  Deliver  Telegrams  Re-  distress — Damages, — In  Western  Union 

LATING  TO  Accidents,  Sickness,  Death,  Tel.  Co.  w.  Frith  f  Tennessee,  fune, 

and  Kindred  Subjects,  and  Recovery  jgooj,  58  S.  W.  Rep.  118,  action  for 

OF  Damages  for  Mental  Suffering.  damages  for  nondelivery  of  telegram 

Careless    transmission    of    telegraph  announcing   death   of   plaintiff's  son, 

message  —  Damages,  —  In      Western  the  operator  forgetting  to  deliver  the 

Union  Tel.   Co.   v.   Morris  f  Kansas  telegram  for  four  days,  whereby  plain- 

Appeals^  fuly,  jqooJ,  61  Pac.  Rep.  972,  tiff  was  prevented  from  attending  the 

an  action  for  damages  for  alleged  care-  funeral  and  wife  was  deprived  of  hus- 

lessness  in  transmission  of  a  message  band's  consolation,  a  verdict  of  $1,000 

to  plaintiff's  family  physician  request-  was  held  not  unreasonable  compensa- 

ing  him  to  attend  his  sick  wife,  it  was  tion    for    plaintiff's    mental  distress, 

held   that    "  a  husband   may,   in    an  Held,  also,  that  in  such  a  case  punitive 

action  foi  damages  resulting  from  in-  damages  were  proper.    Judgment  for 

juries  sustained  by  his  wife  by  reason  plaintiff    affirmed.       The    court   (per 

of  the  negligence  and  carelessness  of  Wilkes,  J.),  in  discussing  the  question 

another,  in  some  cases,  recover  for  the  of  damages,   said:      "The    question 

loss  of  his  own  time  in  attendance  and  then  presents  itself,  is  the  judgment 

nursing  his  wife.     The  value  of  the  for  $1,000,  as  rendered  by  the  court, 

husband's  time,  however,  while  so  en-  warranted  by  the  evidence?    The  rec- 

gaged,  is  determinable  with  reference  ord  presents  a  case  of  the  grossest  neg- 

to  its  value  as  a  nurse;  but  he  cannot  ligence.    The  telegram  bore  upon  its 

recover,  in  addition,  for  the  loss  of  his  face    notice    of    its    importance    and 

time,  as  such,  its  value  in  Jiis  ordinary  urgency.      There  was  absolutely  no 

occupation,    nor    for    the    reasonable  effort  to    deliver  it.    That  it  should 

▼alue  of  his  time  which  he  may  have  have    been    placed  in   the  operator's 

lost  from   his    business."    Judgment  pocket  and  forgotten  for  four  days  is 

for  plaintiff  for$i,276  was  reversed  for  utterly  inexcusable.     There  are  in  all 

erroneous  instructions  as  to  damages,  such  cases  several  considerations  which 
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Appeal  from  District  Court,  Cooke  County. 

Action  by  J.  A.  Lovett  against  Western  Unioa  Telegraph  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  an  order  denjring 
a  new  trial,  defendant  appeals.     Judgment  neversed, 

WiLKiNS,  Vinson  &  Batsell  and  Geo.  H.  Fearous,  for  appellant. 

Potter  &  Potter,  for  appellee. 

Conner,  Ch.  J.  —  **  This  suit  was  instituted  in  the  District  Court 
of  Cooke  county,  on  December  31,  1898,  by  J.  A.  Lovett  against 
the  Western  Union  Telegraph  Company,  for  damages  in  the  sum  of 
$1,900  to  himself  and  his  wife,  Mrs.  Bettie  Lovett,  accruing  to 
them  on  account  of  the  alleged  negligence  of  the  defendant  com- 
pany in  transmitting  and  delivering  to  the  plaintiff  at  Lehigh,  Ind.  T., 
a  telegraphic  message  filed  in  its  office  at  Whitesboro,  Tex.,  about 
seven  o'clock  a.  m.  on  August  11,  1S98,  signed  '  Bettie  Lovett,'  and 
reading:  '  Baby  very  sick.  Not  expected  to  live.  Come  at  once,* 
—  whereby  plaintiff  was  prevented  from  being  present  at  the  death 
of  his  child,  which  occurred  near  Whitesboro  at  four  o'clock  p.  h.  of 
said  August  11,  1898.  The  defendant  answered  by  general  demur- 
rer and  general  denial  and  specially  pleaded  contributory  negligence 
on  the  part  of  plaintiff  and  his  wife ;  and  further  specially  pleaded 

enter  into  the  estimate  of  damages.  In  addldon,  upon  groaods  of  public 
They  cannot  be  said  to  rest  upon  policy  this  servant  of  the  public,  which 
pecuniary  considerations,  for  no  undertakes  to  perform  offices  of  this 
money,  beyond  the  mere  cost  of  the  character*  promptly,  should  be  Tisited 
telegram,  is  involved.  But  in  ihis  with  punitive  damages  if  it  performs 
case  we  have  the  grief,  disappointment,  its  duty  in  a  manner  so  negligent  and 
and  mental  anguish  of  a  father  for  his  reckless  of  the  rights  of  others  as  is 
only  child,  whose  burial  he  was  pre-  shown  in  this  case.  The  company  is 
vented  from  attending  and  superin-  properly  punishable  for  its  neglect  of 
tending.  In  addition,  we  must  look  statutory  and  common-law  duty,  and 
to  the  fact  that  he  realized  that  the  its  liability  is  not  measured  by  the 
mother  was  left  alone  in  her  distress,  compensation  it  has  received,  but,  on 
and  that  he  was  deprived  of  that  priv-  the  one  hand,  by  its  dereliction  of  duty, 
ilege  of  being  with  her,  and,  so  far  as  and,  on  the  other,  by  the  grief,  dis- 
he  could,  mitigating  her  grief  by  min-  appointment,  and  injury  to  the  feel- 
istering  to  her  in  the  hour  of  bereave-  ings  caused  by  the  default  of  the  com- 
ment, and  this  was  a  source  of  grief  pany.  Shannon's  Code,  §§  1837.  183d; 
and  disappointment  to  him.  All  of  Wads  worth  cr.  Telegraph  Co.,  86  Tenn. 
these  considerations,  added  to  the  dis-  695,  8  S.  W.  Rep.  574;  Railroad  Co.  r. 
tress  of  the  faiher  and  husband,  are  Griffin,  9a  Tenn.  694,  22  S.  W.  Rep. 
proper  to  be  looked  to,  not  from  the  737;  Telegraph  Co.  v.  Mellon,  96  Tenn. 
standpoint  of  sympathy  for  the  un-  69,  33  S.  W.  Rep.  725.  We  are  of 
fortunate,  but  in  estimating  the  grief  opinion  that  there  is  no  error  in  the 
and  disappointment  of  the  father  over  record,  and,  in  view  of  the  facts  in  this 
the  situation  in  which  he  was  placed  case,  the  judgment  is  not  excessive, 
by  the  failure  to  deliver  the  telegram,  and  it  is  affirmed,  with  costs." 
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its  office  hours  for  the  transaction  of  its  business  at  its  office  in 
Dcnison,  Tex.,  on  said  August  ii,  1898,  through  which  office  mes- 
sages from  Whitesboro,  Tex.,  destined  to  Lehigh,  Ind.  T.,  had  to 
pass  in  the  regular  transaction  of  its  business,  and  that,  if  there 
was  any  delay  in  the  transmission  and  delivery  of  said  message,  it 
was  caused  by  the  observance  of  its  office  hours  at  its  Denison 
office,  which  were  from  eight  a.  m.  to  ten  v.  m.  of  each  day,  which 
were  reasonable,  and  which  it  had  the  right  to  observe.  There  was 
evidence  tending  to  show  that,  had  this  message  been  promptly 
transmitted  during  office  hours,  and  promptly  delivered,  appellee 
could  and  would  have  attended  the  bedside  of  his  child  before  its 
death.  The  cause  came  to  trial  before  a  jury  on  November  6,  1899, 
and  resulted  in  a  verdict  and  judgment  for  plaintiff  for  $800.  A 
motion  for  a  new  trial  was  duly  filed,  which  was  overruled,  and 
defendant  gave  notice  of  appeal,  and  filed  appeal  bond  and  assign- 
ments of  error,  and  brings  the  case  before  this  court  for  a  revision 
of  errors." 

The  court  gave  the  following  charge  on  the  measure  of  damages, 
to  which  error  is  assigned:  "  In  case  you  find  that  the  plaintiff  and 
his  wife,  or  either  of  them,  has  suffered  any  grief  or  sorrow  on 
account  of  the  plaintiff  not  being  able  to  see  his  child  before  its 
death,  you  will  find  for  plaintiff,  and  assess  his  damage  at  such  sum 
as,  in  your  opinion,  under  the  evidence,  will  afford  him  a  just  and 
fair  pecuniary  compensation  for  the  grief  and  sorrow  so  suffered. 
But  you  cannot  allow  him  anything  for  the  grief  or  sorrow  suffered 
by  plaintiff  or  his  wife  on  account  of  the  death  of  their  child.  He 
can  only  receive  (if  you  find  that  he  is  entitled  to  receive  at  all)  the 
additional  grief  and  sorrow  suffered  by  himself  and  wife  (if  any  such 
they  did  suffer)  on  account  of  plaintiff  not  being  able  to  see  his 
child  before  it  died."  We  think  it  apparent  from  a  careful  reading 
of  this  charge  that  the  jury  was  thereby  permitted,  in  assessing 
damages,  to  estimate  the  distress  of  the  wife  on  account  of  the 
inability  of  the  husband  to  see  his  child  before  its  death.  The  dis- 
tress of  the  father  arising  from  this  fact  was  a  proper  element  of 
damage.  The  distress  of  the  wife  arising  from  the  want  of  the 
comfort  and  sustaining  power  of  the  husband's  presence  was  not 
submitted,  and  cannot,  we  think,  be  fairly  included  in  the  terms  of 
the  charge  quoted.  The  distress  of  the  wife  resulting  from  the  fact 
of  the  child's  death  was  properly  excluded  in  the  charge.  It  fol- 
lows that  that  distress  of  the  wife,  which  we  must  presume  was 
considered  by  the  jury,  was  of  a  reflex  character, — the  distress 
arising  from  her  soulful  sympathy  for  the  husband;  the  pain  it  gave 
her,  by  reason  of  her  love  for  him,  to  know  that  he  had  been 
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deprived  of  what,  to  him,  though  deeply  sorrowful,  was  beyond 
price.  Grief  so  arising,  though  tender  and  sacred  it  is,  is  considered 
by  our  law,  in  its  wisdom,  as  not  being  a  proximate,  but  a  remote, 
result  of  the  wrong  done,  for  which  no  damages  will  lie. .  Telegraph 
Co.  V.  Cooper,  71  Tex.  508,  9  S.  W.  Rep.  598,  and  particularly  Car 
Co.  V.  Trimble,  8  Tex.  Civ.  App.  335,  28  S.  W.  Rep.  96,  where  the 
authorities  are  ably  reviewed  by  Justice  Head.  It  necessarily  fol- 
lows that  the  charge  given  was  affirmatively  erroneous,  and  mate- 
rially so,  in  that  the  damages  were  not  itemized  in  the  verdict,  and 
we  have  no  means  of  knowing  what  amount  may  have  been  assessed 
by  the  jury  on  this  account.  In  our  judgment,  as  stated,  the  ele- 
ment of  the  wife's  distress  in  not  having  the  comforting,  sustaining 
presence  of  the  husband  was  not  included  in,  or  submitted  by,  the 
charge  quoted,  and  hence  we  have  not  found  it  necessary  to  deter- 
mine, in  the  light  of  the  latest  expression  of  our  Supreme  Court, 
whether  the  face  of  the  message  affected  appellant  with  notice  of 
this  consequence  of  the  failure  shown.  See  Telegraph  Co.  v.  Luck, 
91  Tex.  178,  2  Am.  Neg.  Rep.  468,  41  S.  W.  Rep.  469.  Nor,  in  view 
of  the  conclusion  reached,  is  it  necessary  to  pass  upon  the  assign- 
ments questioning  the  sufficiency  of  the  evidence  to  support  the 
verdict  and  judgment. 

For  the  error  discussed,  however,  the  judgment  below  is  reversed, 
and  the  cause  remanded. 

« 

FAILURE  TO  DELIVER.  OR  DELAY  IN  DELIVERY  OF.  TELEGRAMS 
RELATING  TO  SICKNESS  AND  DEATH,  AND  RECOVERY  OF  DAM- 
AGES FOR  MENTAL  SUFFERING  CAUSED  THEREBY. 

In  connection  with  the  preceding  case  reported  (Western  Union  Telegraph 
Co.  V.  Lovett,  Texas  Civil  Appeals.  58  S.  W.  Rep.  204),  the  following  cases  will 
be  of  interest  on  the  question  of  recovery  of  damages  for  mental  suffering 
caused  by  delay  or  nondelivery  of  telegrams. 

Diligence  required  in  delivery. 

The  diligence  which  a  telegraph  company  is  required  to  use  in  the  delivery 
of  a  message  is  determined  to  some  extent  from  the  character  and  importance 
of  the  message,  and  messages  relating  to  accidents,  sickness  or  death,  should 
be  promptly  delivered,  and  are  regarded  as  of  more  importance  to  the  parties 
concerned  than  mere  business  messages.    Joyce  on  Electric  Law.  sec.  800. 

In  Reese  v.  Western  Union  Telegraph  Co..  123  Ind.  294.  where  a  message 
read:  "  My  wife  very  ill.  not  expected  to  live."  the  court  said  that  such  mes-^ 
sages  "  in  promptness  of  delivery,  should  have  preference  over  messages  **  of 
a  business  nature. 

See  also  Western  Union  Tel.  Co.  v.  Adams.  75  Tex.  531;  Lyne  v.  Western 
Union  Tel.  Co..  123  N.  C.  129.  5  Am.  Neg.  Rep.  85;  Western  Union  Tel.  Co.  v. 
Smith  (Tex.),  33  S.  W.  Rep.  742;  Wesiern  Union  Tel.  Co.  v.  Nations.  82  Tex. 
539;  Western  Union  Tel.  Co.  v,  Sweetman  (Tex.).  47  S.  W.  Rep.  676;  Potts  v. 
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Western- Union  Tel.  Co.,  82  Tex.  545;  Western  Union  Tel.  Co.  w.  Carter,  85 
Tex.  580;  Wadsworth  v.  Western  Union  Tel.  Co..  86Tenn.  695;  Western  Union 
Tel.  Co.  V,  Waller  (Tex.),  47  S.  W.  Rep.  396;  Brown  v.  Western  Union  Tel.  Co., 
6  Utah,  219;  Western  Union  Tel.  Co.  v.  McLeod  (Tex.),  22  S.  W.  Rep.  988. 

niostrations. 

In  Western  Union  Tel.  Co.  z/.  Seed,  115  Ala.  670,  3  Am.  Neg.  Rep.  i,  where 
a  telegram  announcing  the  death  of  plaintiff's  mother  was  sent  to  plaintiff's 
house,  but  he  being  absent  from  his  home,  his  wife  not  only  seat  the  dispatch 
to  her  husband  to  the  hotel  where  he  was  stopping,  but  also  sent  the  same 
addressed  to  him  to  the  care  of  two  of  his  friends,  thus  sending  three  separate 
and  distinct  messages,  but  the  telegraph  company  put  the  three  messages  in 
one  envelope  and  delivered  the  same  at  the  hotel,  and  plaintiff  failed  to  get  the 
same  in  time  to  attend  his  mother's  funeral,  and  was  put  to  considerable  expense 
and  mental  suffering,  the  company  was  guilty  of  gross  negligence,  the  trans- 
mission of  the  original  telegram  by  plaintiff's  wife,  in  three  separate  messages, 
being  notice  of  its  urgency  and  importance.  In  such  case  plaintiff  was  entitled 
to  punitive  damages,  and  a  verdict  for  $1,500  was  not  excessive*.  Citing  West- 
ern Union  Tel.  Co.  v,  Cunningham,  99  Ala-  314. 

In  Western  Union  Tel.  Co.  v.  Frith  (Tennessee,  June,  1900),  58  S.  W.  Rep. 
118,  8  Am.  Neg.  Rep.  575,an  aciion  for  nondelivery  of  a  death  telegram,  it  was 
held  that  "  telegraph  companies,  like  common  carriers,  are  public  servants, 
and  held  to  a  very  high  degree  of  diligence  and  a  strict  discharge  of  duty. 
Marr  v.  Telegraph  Co.,  85  lenn.  529,  3  S.  W.  Rep.  496;  Wadsworlh  c/.  Tele- 
graph Co.,  86  Tenn.  695,  8  S.  W.  Rep.  574;  Telegraph  Co.  v.  Mellon,  96  Tenn. 
66,  33  S.  W.  Rep.  725:  Jones  v.  Telegraph  Co.,  loi  Tenn.  442,  5  Am.  Neg.  Rep. 
317  n,  47  S.  W.  Rep.  699.  Having  violated  its  duty  and  been  negligent  in  its 
discharge,  the  company  is  liable  in  damages.  These  damages  must  be  such  as 
to  reasonably  compensate  the  party  injured  for  the  mental  anguish,  grief,  and 
disappointment  caused  by  the  negligence.  Railroad  v.  Griffin,  92  Tenn.  694, 
22  S.  W.  Rep.  737;  Telegraph  Co.  v.  Robinson,  97  Tenn.  638,  37  S.  W.  Rep.  545, 
34  L.  R.  A.  431;  Jones  v.  Telegraph  Co.,  loi  Tenn.  442,  5  Am.  Neg.  Rep.  317 
n,  47  S.  W.  Rep.  699." 

In  Western  Union  Tel.  Co.  v.  Waller  (Tex.  Civ.  App.),  5  Am.  Neg.  Rep.  317  n, 
47  S.  W.  Rep.  396,  it  was  held  that  a  message  which  read:  '*  Your  child  is 
very  low.  Come  at  once,"  was  sufficient  to  put  the  telegraph  company  on 
notice  that  the  child  might  die  at  any  moment,  called  for  prompt  delivery,  and 
was  a  basis  for  damages  for  failure  of  the  addressee  to  arrive  in  time  for  the 
funeral,  although  there  was  no  statement  that  the  child  was  dead. 

In  Western  Union  Tel.  Co.  v.  Sweetman  (Tex.  Civ.  App.),  5  Am.  Neg.  Rep. 
317  n,  47  S.  W.  Rep.  676,  it  was  held  that  a  telegraph  company  was  charged 
with  notice  of  the  relationship  between  the  addressee  and  a  sick  person  con- 
cerning whom  the  telegram  was  sent,  whether  such  relationship  was  disclosed 
in  the  telegram  or  not;  and  that  the  addressee  had  a  serious  interest  in  its 
prompt  delivery  though  he  had  no  contract  with  the  company. 

Bale  as  to  damages. 

In  Western  Union  Tel.  Co.  r.  Bryant,  17  Ind.  App.  70,  i  Am.  Neg.  Rep.  425, 
CoMSTOCK,  Ch.  J.,  in  discussing  the  question  of  damages  for  negligence  of 
telegraph  companies,  said: 
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"  Direct  and  proximate  damages  resulting  from  the  negligence  of  telegraph 
companies  may  be  recovered  in  any  event. 

"  Indirect,  collateral  or  consequent  damages  resulting  from  such  oegUgeoce 
may  also  under  some  circumstances  be  recovered." 

In  Leonard  v.  Western  Union  Tel.  Co.,  41  N.  Y.  544,  Earl,  Ch.  J.,  says:  "  The 
cardinal  rule  undoubtedly  is  that  the  one  party  shall  recover  all  the  damages 
which  have  been  occasioned  by  the  breach  of  the  contract  by  the  other  party. 
But  this  rule  is  modified  in  its  application  by  two  others.  The  damages  mast 
flow  directly  and  naturally  from  the  breach  of  the  contract  and  they  must  be 
certain  both  in  their  nature  and  in  respect  to  the  causes  from  which  they  pro- 
ceed. Under  his  latter  rule,  speculative,  contingent  and  remote  damages, 
which  cannot  be  directly  traced  to  the  breach  complained  of,  are  excluded. 
The  damages  must  be  such  as  the  parties  may  be  fairly  supposed  to  have  con- 
templated when  they  made  the  contract.*' 

In  Baldwin  v.  Western  Union  Tel.  Co.,  45  N.  Y.  744,  it  is  said:  '•  When  a 
special  purpose  is  intended  by  one  party,  but  is  not  known  to  the  other,  such 
special  purpose  will  not  be  taken  into  account  in  the  assessment  of  damages  for 
the  breach." 

Damages  for  mental  suffering— When  reeoverable. 

There  is  a  conflict  in  the  decisions  of  the  different  States  as  to  whether  dam- 
ages may  be  recovered  for  mental  distress  alone,  when  not  connected  with 
physical  injury  or  pecuniary  loss,  in  actions  arising  out  of  delay  or  nondelivery 
of  telegrams. 

The  law  as  to  recovery  for  mental  damages  caused  by  delay  or  nondelivery 
of  telegrams  relating  to  sickness,  death  and  the  like,  is  exhaustively  treated  in 
Joyce  on  Electric  Law,  c.  31,  sees.  799-835,  pp.  787-835. 

In  Western  Union  Tel.  Co.  r.  Adair,  115  Ala.  441,  2  Am.  Neg.  Rep.  487,  it  was 
held  that  mental  suffering  is  a  proper  element  of  damages  to  be  considered 
in  actions  for  negligent  delivery  of  telegrams. 

In  Western  Union  Tel.  Co.  v.  Bryant,  17  Ind.  App.  70,  i  Am.  Neg.  Rep.  425, 
it  was  held  that  damages  may  be  recovered  for  negligence  causing  mental  dis- 
tress alone.  Citing  Reese  v.  Western  Union  Tel.  Co.,  123  Ind.  294;  Western 
Union  Tel.  Co.  v,  Stratemeir,  6  Ind.  App.  125;  Western  Union  Tel.  Co.  v. 
Newhouse,  6  Ind.  App.  422.  But  such  damages  can  only  be  recovered  where 
the  message  gives  direct  notice  to  the  telegraph  company  that  the  message  con- 
cerns  such  event  as  that  negligence  on  the  part  of  the  company  is  likely  to  be 
followed  by  mental  distress. 

In  the  Bryant  case  {supra\  where  the  message  read:  "  Cannot  come  to-day; 
will  come  to-morrow,"  the  company  was  not  advised  by  such  message  that  a 
failure  to  deliver  it  would  be  likely  to  cause  mental  distress,  and  it  was  held 
that  the  physical  discomforts  of  which  plaintiff  complained  occasioned  by  her 
walking  and  carrying  heavy  parcels  from  the  railroad  station  10  her  home,  a 
distance  of  four  blocks,  due  to  failure  to  deliver  telegram,  were  damages  too 
remote  to  permit  recovery.  Citing  Stafford  i/.  Western  Union  Tel.  Co.,  73  Fed. 
Rep.  273;  McAllen  v.  Western  Union  Tel.  Co.,  70  Tex.  243;  Western  Union 
Tel.  Co.  V.  Smith  (Tex.),  13  S.  W.  Rep.  169. 

In  Western  Union  Tel.  Co.  r.  Briscoe,  18  Ind.  App.  22,  3  Am.  Neg.  Rep.  545, 
Henley,  J.,  said  (speaking  for  himself),  that  he  believed  that  the  Indiana  cases 
cited  in  favor  of  damages  for  mental  distress  were  against  the  great  weight  of 
authority  in  this  country,  and  not  sustained  by  sound  reasoning. 
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In  Graddy  v.  Western  Union  Tel.  Co.  (Ky.),  3  Am.  Neg.  Rep.  619  n,  action 
for  failure  to  deliver  telegram  whereby  plaintiff  was  prevented  from  attending 
mother's  funeral,  judgment  for  plaintiff  for  $100  was  affirmed. 

In  Lyne  v.  Western  Union  Tel.  Co.,  123  N.  C.  I2q,  5  Am.  Neg.  Rep.  85, 
action  for  failure  to  deliver  sick  message,  it  was  held  that  damages  for  mental 
anguish  and  suffering  caused  by  the  negligence  of  a  telegraph  company  in 
delivering  a  telegram  may  be  recovered,  though  the  relation  of  the  parties  was 
not  disclosed.  Citing  Young  v.  Tel.  Co.,  107  N.  C.  370;  Thompson  9.  Tel.  Co.. 
107  N.  C.  449;  Sherrill  v,  Tel.  Co.,  109  N.  C,  528. 

But  in  Cassion  v.  Western  Union  Tel.  Co.  (N.  C),  31  S.  E.  Rep.  493,  5  Am. 
Neg.  Rep.  317  n,  it  was  held  that  mental  anguish  suffered  by  the  plaintiff 
because  of  the  nonarrival  of  a  brother-in-law  in  consequence  of  negligent  deliv- 
ery of  a  telegram  announcing  death  of  the  sender's  husband,  must  be  affirma- 
tively proved  in  order  to  recover;  it  will  not  be  presumed  as  in  the  case  of  a 
husband  or  wife  or  a  near  blood  relative. 

In  Western  Union  Tel.  Co.  v.  Birchfield  (Tex.  Civ.  App.),  2  Am.  Neg.  Rep. 

468,  the  telegraph  company  was  held  liable  for  failure  to  deliver  a  message,  by 
reason  of  which  failure  plaintiff  suffered  mental  anguish  in  not  being  able  to 
reach  his  wife's  bedside  before  her  death,  and  an  exception  that  the  sender  of 
the  message  was  negligent  in  failing  to  give  more  specific  address  than  "care 
some  hotel, "was  properly  overruled.    Judgment  for  $200  affirmed. 

In  Western  Union  Tel.  Co.  v.  Edmondson  (Tex.  Civ.  App  ),  2  Am.  Neg.  Rep. 

469.  action  for  negligently  failing  to  deliver  telegram  summoning  plaintiff's 
wife  to  the  bedside  of  her  father,  by  reason  of  which  failure  plaintiff's  wife  was 
compelled  to  wait  twenty-four  hours  before  she  could  start  to  her  father,  caus- 
ing her  much  anxiety,  judgment  for  plaintiff  for  $1,000  was  affirmed,  the  court 
holding  that  recovery  may  be  had  for  mental  anguish  occasioned  by  defend- 
ant's negligence. 

But  this  decision  was  reversed  by  the  Supreme  Court  of  Texas  (91  Tex.  206, 
2  Am.  Neg.  Rep.  807).    See  next  paragraph. 

The  message  in  the  Edmondson  case  (supra\  read:  **  Your  father  was  struck 
with  paralysis  this  morning.  Come  to  Clifton."  The  Texas  Supreme  Court 
held  that  such  telegram  did  not  indicate  that  a  failure  to  deliver  in  due  time 
would  produce  any  such  result  claimed  by  plaintiff. 

In  Western  Union  Tel.  Co.  v,  Cain  (Tex.  Civ.  App.),  2  Am.  Neg.  Rep.  468, 
judgment  for  plaintiff  was  affirmed  in  action  for  damages  for  failure  to  deliver 
telegram  whereby  plaintiff  was  prevented  from  attending  his  mother's  funeral. 

In  Roach  v.  Jones  (Tex.  Civ.  App.  1898),  3  Am.  Neg.  Rep.  6x8,  an  action  to 
recover  damages  for  delay  in  delivering  telegram  in  answer  to  one  announcing 
death  of  plaintiff's  wife,  whereby  plaintiff  was  prevented  from  attending  the 
funeral,  speed  being  urged  in  the  transmission  of  such  telegram,  it  was  held 
thai  damages  could  be  recovered  for  mental  suffering  by  plaintiff. 

In  Western  Union  Tel.  Co.  v.  Thompson  (Tex.  Civ.  App.),  3  Am.  Neg.  Rep. 
618  n,  action  for  failure  to  deliver  death  telegram,  whereby  plaintiff  was  pre- 
vented from  attending  brother's  funeral,  judgment  for  plaintiff  for  $700  held 
not  excessive. 

In  Western  Union  Tel.  Co.  v,  Gahan  (Tex.  Civ.  App.},  3  Am.  Neg.  Rep.  618  n, 
judgment  for  plaintiff  for  $400  was  affirmed,  where  plaintiff  was  prevented 
from  being  with  his  father  in  his  last  illness  and  attending  funeral,  due  to 
defendant's  failure  to  deliver  telegram.     . 

In  Western  Union  Tel.  Co.  v,  Lyles  (Tex.  Civ.  App.),  3  Am.  Neg.  Rep.  619  a. 
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action  for  failure  to  deliver  telegram  whereby  plaintiff  was  prevented  from 
attending  sister's  funeral,  judgment  for  $500  was  affirmed. 

In  Western  Union  Tel.  Co.  v.  Trice  (Tex.  Civ.  App.),  48  S.  W.  Rep.  770,  5 
Am.  Neg.  Rep.  317  n,  it  was  held  that  an  award  of  $1,000  as  damages  for 
mental  suffering  from  failure  to  deli\'er  telegram  thereby  depriving  a  sister  of 
the  opportunity  to  see  her  brother  before  his  death,  was  not  excessive,  there 
being  evidence  that  she  entertained  a  warm  sisterly  affection  for  him. 

In  Western  Union  Tel.  Co.  ».  Giffin  (Tex.  Civ.  App.),  8  Am.  Neg.  Rep.  32  n, 
57  S.  W.  Rep.  327,  it  was  held  that  plaintiff  was  entitled  to  recover  for  mental 
distress  caused  by  failure  of  company  to'deliver  message.  But  on  motion  for 
rehearing,  judgment  for  plaintiff  reversed. 

The  Supreme  Court  of  Texas,  in  the  Giffin  cape,  8  Am.  Neg.  Rep.  32  n,  56  S. 
W.  Rep.  744,  in  answer  to  the  certified  question  from  the  Court  of  Civil 
Appeals:  '*  Was  plaintiff  entitled  to  recover  damages  on  account  of  such  pro- 
longation or  increase  of  mental  anxiety? "  said:  '*  The  failure  of  the  telegraph 
company  to  transmit  and  deliver  the  message,  whereby  defendant's  existing 
anxiety  for  his  family  was  protracted,  does  not  give  him  a  right  of  action 
against  it." 

See  notes  of  cases  as  to  failure  to  deliverer  telegrams  relating  to  sickness  and 
the  like,  2  Am.  Neg.  Rep.  468-470,  3  Am.  Neg.  Rep.  618-619;  5  Am.  Neg.  Rep. 
314-317;  8  Am.  Neg.  Rep.  32. 

Damages  for  mental  suffering — When  not  recoverable. 

In  Blount  v.  Western  Union  Tel.  Co.  (Ala.),  8  Am.  Neg.  Rep.  32  n,  27  So. 
Rep.  779,  action  for  delay  in  delivering  message  by  reason  of  which  plaintiff 
was  unable  to  reach  home  during  sudden  illness  of  wife  and  death  of  child 
where  the  only  damages  claimed  were  for  mental  suffering,  it  was  held  that  the 
action  being  for  tort,  mental  suffering,  without  other  damage,  not  sufficient  to 
sustain  action,  and  demurrer  to  complaint  sustained. 

In  Peay  v.  Western  Union  Tel.  Co.,  64  Ark.  538,  3  Am.  Neg.  Rep.  619  n, 
action  for  damages  for  delay  in  delivering  telegram  whereby  plaintiff  was  pre- 
vented from  attending  funeral  of  relatives,  judgment  for  defendant  was 
affirmed,  the  court  holding  that  no  recovery  can  be  had  at  law  for  damages  for 
mental  suffering  alleged  to  have  been  endured  in  this  case,  no  physical  injury 
having  been  alleged  (citing  numerous  cases  on  the  question  of  damages  for 
mental  anguish). 

In  Western  Union  Tel.  Co.  v,  Briscoe,  18  Ind.  App.  22,  3  Am.  Neg.  Rep.  545, 
where  it  appeared  that  there  was  a  delay  in  delivering  a  message  to  the  plaintiff 
that  his  mother  was  dead  so  thai  he  had  to  take  a  later  train  that  was  late  at  a 
connecting  point,  and  he  missed  the  connecting  train  and  arrived  at  his  desti- 
nation too  late  to  see  his  mother  or  attend  her  funeral,  the  proximate  cause  of 
the  alleged  injury  was  the  delay  of  the  train  in  arriving  at  the  connecting  point, 
not  the  delay  of  the  telegraph  company  in  delivering  the  message,  and  the 
latter  was  not  liable. 

While  recovery  may  be  had  for  mental  suffering  caused  by  delay  or  non- 
delivery of  telegrams  in  Indiana,  Henley,  J.,  in  the  course  of  his  opinion  in  the 
Briscoe  case  (preceding  paragraph),  said,  speaking  for  himself,  that  he  believed 
the  Indiana  cases  favoring  such  recovery  were  against  the  great  weight  of 
authority,  and  not  sustained  by  sound  reasoning. 

In  Curtin  v.  Western  Union  Tel.  Co.,  13  App.  Div.  (N.  Y.)  253,  i  Am.  Neg. 
Rep.  127  (reversing  16  Misc.  (N.  Y.)  347,  38  N.  Y.  Supp.  58,  which  reversed  36 
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K.  Y.  Supp.  II iz),  it  was  held  that  a  party  cannot  recover  damages  for  mental 
distress,  or  for  physical  saffering  arising  therefrom,  caused  by  delay  in  the 
delivery  of  a  telegram.  Following  Mitchell  v,  Rochester  R'y  Co.,  151  N.  Y. 
107,  I  Am.  Neg.  Rep.  lai,  where  it  was  held  that  no  recovery  can  be  had  for 
fright  occasioned  by  the  negligence  of  another  nor  for  the  injuries  resulting 
irom  the  fright. 

In  Western  Union  Tel.  Co.  v.  Luck  (Tex.  Civ.  App.),  2  Am.  Neg.  Rep.  468, 
where  failure  to  deliver  telegram  prevented  plaintiff  from  attending  her  step- 
iather*s  funeral,  judgment  for  plaintiff  for  $500  was  affirmed. 

But  the  Supreme  Court  of  Texas  subsequently  reversed  the  decision  in  the 
Luck  case  (2  Am.  Neg.  Rep.  469),  holding  that  the  message  sent  was  not  suffi- 
cient to  give  defendant  notice  that  it  was  a  summons  to  the  daughter  to  attend 
her  mother.     The  message  read:  "  Luck  is  very  sick.     Come  home  at  once." 

In  Western  Union  Tel.  Co.  v,  Edmondson,  91  Tex.  206,  2  Am.  Neg.  Rep.  8o7t 
the  decision  in  Tex.  Civ.  App.,  reported  in  2  Am.  Neg.  Rep.  469,  was  reversed, 
the  court  holding  that  while  such  mental  suffering  was  incident  to  the  failure 
to  deliver  the  telegram  it  was  not  one  of  the  natural  and  usual  results  of  such 
failure,  and  recovery  could  not  be  had  for  such  mental  suffering.  Following 
the  rule  in  Rowell  t/.  W.  U.  TeL  Co.,  75  Tex.  26,  where  it  was  held  that  con* 
tinued  anxiety  caused  by  a  failure  to  deliver  a  message  did  not  constitute  a 
cause  of  action  against  the  telegraph  company. 

•Summary. 

As  a  matter  of  convenience  to  the  practitioner  the  decisions  relating  to  the 
•question  under  discussion  are  tabulated  under  their  respective  States,  so  that 
the  same  may  be  more  readily  found  in  the  search  for  authorities  allowing  or 
disallowing  recovery  for  mental  distress. 

States  allowing  damages  for  mental  suffering  caused  by  delay  or  non- 
delivery of  telegranis  relating  to  death,  sickness  or  accidents. 

The  following  decisions  allow  or  affirm  the  right  to  recover  damages  for 
mental  distress. 

Alabama,  —  Western  Union  Tel.  Co.  v.  Seed,  115  Ala.  670,  3  Am.  Neg.  Rep. 
i;  Western  Union  Tel.  Co.  t/.  Adair,  115  Ala.  441,  a  Am.  Neg.  Rep.  487;  West- 
ern Union  Tel.  Co.  v,  Wilson,  93  Ala.  32;  Western  Union  Tel.  Co.  v.  Cunning- 
ham, 99  Ala.  314;  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510. 

But  see  Western  Union  Tel.  Co.  v,  Wilson,  93  Ala.  32,  which,  in  Joyce  on 
Electric  Law,  is  cited  as  holding  that  mental  suffering  alone  is  not  a  ground  of 
recovery  in  Alabama,  though  proof  of  such  suffering  is  admissible  in  aggrava- 
tion of  damages,  if  other  grounds  of  damages  be  averred  or  proved  and  con- 
tractual relations  be  established.  The  learned  authors  (Joyce  on  Electric  Law)t 
state,  however,  that  this  case  in  reality  holds  that  damages  for  mental  suffering 
alone  may  be  recovered. 

Indiana,  —  Reese  v.  Western  Union  Tel.  Co.,  123  Ind.  294;  Western  Union 
Tel.  Co.  r.  Briscoe,  18  Ind.  App.  22,  3  Am.  Neg.  Rep.  545;  Western  Union  Tel. 
Co.  V,  Bryant,  17  Ind.  App.  70,  i  Am.  Neg.  Rep.  425;  Western  Union  Tel.  Co. 
V,  Cain,  14  Ind.  App.  115;  Western  Union  Tel.  Co.  v,  Moore,  12  Ind.  App. 
136,  I  Am.  Neg.  Rep.  427;  Western  Union  Tel.  Co.  v,  Cline,  8  Ind.  App.  364; 
Western  Union  Tel.  Co.  v,  Newhouse,  6  Ind.  App.  42a. 
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Iowa.  —  Mentzer  v.  Western  Union  Tel.  Co.,  93  Iowa,  752.  But  see  contra^ 
Ferguson  v.  Davis  Co.,  57  Iowa,  601. 

Kansas.  —  Western  Union  Tel.  Co.  v.  McCall  (Kan.  App.),  58  Pac.  Rep.  797. 
See  contra^  West  v.  Western  Union  Tel.  Co.,  39  Kan.  93. 

Kentucky.  —  Western  Union  Tel.  Co.  v.  Fisher,  54  S.  W.  Rep.  830;  Western 
Union  Tel.  Co.  v.  Van  Cleave,  54  S.  W.  Rep.  827;  Chapman  v.  Western  Union 
Tel.  Co.,  90  Ky.  265;  Graddy  v.  Western  Union  Tel.  Co.,  3  Am.  Neg.  Rep.  619. 

North  Carolina.  — Laudie  v.  Western  Union  Tel.  Co.,  124  N.  C.  528:  Cassion 
V.  Western  Union  Tel.  Co.,  124  N.  C.  459,  123  N.  C.  267;  Lyne  v.  Western 
Union  Tel.  Co.,  123  N.  C.  129,  5  Am.  Nog.  Rep.  85;  Havener  v.  Western  Union 
Tel.  Co.,  117  N.  C.  540;  Sherrill  v.  Western  Union  Tel.  Co..  116  N.  C.  655,  117 
N.  C.  352,  log  N.  C.  527;  Thompson  v.  Western  Union  Tel.  Co.,  107  N.  C.  449; 
Young  V.  Western  Union  Tel.  Co.,  107  N.  C.  370. 

Tennessee.  —  Western  Union  Tel.  Co.  v.  Robinson,  97  Tenn.  638;  Wadsworth 
V.  Western  Union  Tel.  Co.,  86  Tenn.  695;  Western  Union  Tel.  Co.  v.  Mellon, 
96  Tenn.  69;  Western  Union  Tel.  Co.  v.  Frith  (Tenn.),  58  S.  W.  Rep.  118.  8 
Am.  Neg.  Rep.  — ;  Jones  v.  Western  Union  Tel.  Co.,  loi  Tenn.  4^,  5  Am. 
Neg.  Rep.  317  n. 

Texas.  —  Among  the  numerous  cases  on  the  subject  in  Texas  are  the  foUuw- 
ing:  Stuart  v.  Western  Union  Tel.  Co.,  66  Tex.  580;  Western  Union  Tel.  Co. 
V.  Cooper,  71  Tex.  507;  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654; 
Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531 ;  Gulf,  Colo.  &  Santa  Fe  Tel. 
Co.  V.  Richardson,  79  Tex.  649;  Western  Union  Tel.  Co.  v.  Rosentreter,  80  Tex. 
406;  Potts  V.  Western  Union  Tel.  Co.,  82  Tex.  545;  Western  Union  Tel.  Co.  v. 
Lydon,  82  Tex.  364;  Western  Union  Tel.  Co.  v.  Nations,  82  Tex,  539;  Western 
Union  Tel.  Co.  v.  Beringer,  84  Tex.  38;  Western  Union  Tel.  Co.  v.  Carier,  85 
Tex.  580;  Western  Union  Tel.  Co.  v.  Erwin,  19  S.  W.  Rep.  roo2;  Western 
Union  Tel.  Co.  v.  Smith,  88  Tex.  9;  Western  Union  Tel.  Co.  v.  Coffin,  88  Tex. 
94;  Western  Union  Tel.  Co.  v.  Odom,  52  S.  W.  Rep.  632;  Ward  v.  Western 
Union  Tel.  Co.,  51  S.  W.  Rep.  259;  Jones  v.  Roach,  51  S.  W.  Rep.  549;  Roach 
V.  Jones,  3  Am.  Neg.  Rep.  618;  Western  Union  Tel.  Co.  v.  Adawans,  75  Tex. 
531;  Western  Union  Tel.  Co.  v.  Birchfield,  2  Am.  Neg.  Rep.  468;  Western  Union 
Tel.  Co.  V.  Edmondson,  91  Tex.  206,  2  Am.  Neg.  Rep.  807;  Western  Union  Tel. 
Co.  V.  Luck,  2  Am.  Neg.  Rep.  468;  Western  Union  Tel.  Co.  v.  Cain,  2  Am. 
Neg.  Rep.  468;  Western  Union  Tel.  Co.  v.  Thompson,  3  Am.  Neg.  Rep.  618; 
Western  Union  Tel.  Co.  v.  Gahan,  3  Am.  Neg.  Rep.  6t8;  Western  Union  Tel. 
Co.  V.  Lyles,  3  Am.  Neg.  Rep.  619;  Western  Union  Tel.  Co.  v.  Trice,  5  Am. 
Neg.  Rep.  3x7;  Western  Union  Tel.  Co.  v.  Waller,  5  Am.  Neg.  Rep.  317; 
Western  Union  Tel.  Co.  v.  Sweetman,  5  Am.  Neg.  Rep.  317;  Western  Union 
Tel.  Co.  V.  Giffin,  57  S.  W.  Rep.  327,  8  Am.  Neg.  Rep.  32. 

In  Cartin  v.  Western  Union  Tel.  Co.,  13  App.  Div.  (N.  Y.)  253,  i  Am.  Neg. 
Rep.  127,  the  court  criticised  and  disapproved  the  rule  governing  this  class  of 
casefs  in  Texas  and  other  States. 

Federal  Courts,  —  The  same  rule,  allowing  compensatory  damages  for  mental 
suffering  caused  by  a  telegraph  company's  failure  to  promptly  deliver  messages, 
was  adopted  in  the  Federal  Court  in  Texas,  in  Beasley  v.  Western  Union  Tel. 
Co.,  39  Fed.  Rep.  182,  but  the  contrary  doctrine  was  ultimately  held  by  the  Cir- 
cuit Coutt  of  Appeals  for  that  circuit  in  Western  Union  Tel.  Co.  v.  Wood,  13  U. 
S.  App.  317,  6  C.  C.  A.  432,  57  Fed.  Rep.  471. 
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States  not  allowing  damages  for  mental  suffering. 

The  weight  of  attthority,  from  the  decisions  in  the  various  States,  seems  to 
be  against  permitting  recovery  for  mental  sutfering  caused  by  delay  or  non* 
delivery  of  tet^rams,  as  appears  from  the  following  cases: 

Arkansas,  —  Peay  v.  Western  Union  Tel.  Co.,  64  Arlc.  538.  3  Am.  Neg.  Rep. 
619. 

Dakota.  —  Russell  v.  Wesiern  Union  Tel.  Co.,  3  Dak.  315. 

Florida,  —  Internat.  Ocean  Tel.  Co.  v,  Sat^nders,  32  Fla.  434. 

Georgia,  — Chapman  v.  Western  Union  Tel.  Co.,  88  Ga.  763, 

Illinois,  —  Western  Union  Tel.  Co.  v.  Halton,  71  111.  App.  63. 

lovta,  —  Ferguson  v.  Davis  Co.,  57  Iowa,  601.  But  see  contra^  Mentzer  v. 
Western  Union  Tel.  Co.,  93  Iowa,  752. 

Kansas.  —  West  t/.  Western  Union  Tel.  Co.,  39  Kan.  93.  But  see  contra^ 
Western  Union  Tel.  Co.  v.  McCall  (Kan.  App.),  58  Pac.  Rep.  797. 

Maine.  —  Wiman  v.  Leavitt,  71  Me.  227. 

Minnesota,  ^^  FtKticis  v.  Western  Union  Tel.  Co.,  58  Minn.  25a. 

Mississippi.  —  Western  Union  Tel.  Co.  v.  Rogers,  68  Miss.  748. 

Missouri.  —  Connell  v.  Western  Union  Tel.  Co.,  116  Mo.  34;  Newman  v. 
Western  Union  Tel.  Co.,  54  Mo.  App.  434. 

Nevada.  —  Barnes  v.  Western  Union  Tel.  Co.,  3  Am.  Neg.  Rep.  427. 

New  York.  —  Curtin  v.  Western  Union  Tel.  Co.,  13  App.  Div.  (N.  Y.)  253,  i 
Am.  Neg.  Rep.  127,  42  N.  Y.  Supp.  1109,  reversing  16  Misc.  (N.  Y.)  347,  38  N. 
Y.  Supp.  58,  which  reversed  14  Misc.  (N.  Y.)  459.  36  N.  Y.  Supp.  11 11. 

Ohio.  —  Morton  v.  Western  Union  Tel.  Co.,  53  Ohio  St.  431;  Kline  v.  Western 
Union  Tel.  Co.,  3  Ohio  N.  P.  143. 

Oklahoma.  —  Butner  v.  Western  Union  Tel.  Co.,  2  Okla.  234. 

Wisconsin.  —Summerfield  v.  Western  Union  Tel.  Co.,  87  Wis.  i. 

Federal  Courts.  — Chase  v.  Wesiern  ^nion  Tel.  Co.  (Ga.),  44  Fed,  Rep.  554; 
Tyler  v.  Western  Union  Tel.  Co.  (Va.),  54  Fed.  Rep.  634;  Kester  v.  Western 
Union  Tel.  Co.  (Ohio),  55  Fed.  Rep.  603;  Western  Union  Tel.  Co.  v.  Wood 
(Tex.),  57  Fed.  Rep.  471;  Gahan  v.  Western  Union  Tel.  Co.  (Minn.),  59  Fed. 
Rep.  433.  See  contra^  Beasley  v.  Western  Union  Tel.  Co,  (Tex.),  39  Fed.  Rep. 
182. 


HUDSON  V.  NORTHERN  PACIFIC  RAILWAY 

COMPANY. 

Supreme  Court ^  Wisconsin^  October ^  igoo. 


BOY    INJURED    ON    DRAWBRIDGE— EVIDENCE.  —  In   an    action    to 

recover  damages  for  injuries  sustained  by  plaintiff,  a  boy  about  nine  years 
old,  by  being  caught  on  defendant's  dtawbridge,  it  appeared  that  the 
bridge  tender  invited  the  boy  to  go  on  the  bridge,  which  was  228  feet  long, 
while  it  was  being  swung,  to  assist  in  its  opening;  that  as  the  bridge  closed 
his  fool  was  caught  and  crushed  between  the  end  of  the  bridge  rail  and  the 
land  rail;  that  he  stood  with  his  bark  to  the  tender,  with  his  foot  on  the 
rail,  at  one  end  of  the  draw,  to  signal  when  the  draw  had  tarned  into  place; 
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that  there  was  nothing  to  charge  the  tender  with  apprehension  of  danger 
to  plaintifif.  Held,  that  the  evidence  did  not  show  negligence  on  defend- 
ant's part. 

PROXIMATE  CAUSE  —  INSTRUCTION.— An  instmction  that  ''proximate 
cause  is  that  from  which  the  result  follows  as  the  natural  and  probable  con- 
sequence—  probable  from  the  standpoint  of  the  person  who  is  charged 
with  the  lack  of  ordinary  care  claimed  as  the  cause  of  the  result  complained 
of."  is  more  favorable  to  defendant  than  the  law  warrants,  as  the  standard 
of  care  usually  required  of  the  person  who  is  charged  with  negligence  is 
ordinary  care. 

Appeal  from  Superior  Court,  Douglas  County. 

Action  for  personal  injuries  by  Ralph  Hudson,  by  Ruben  Hudson, 
his  guardian  ad  litem^  against  the  Northern  Pacific  Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  an  order  overrul- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Judgment  reversed, 

"  The  plaintiff  was  a  minor  about  nine  years  old,  living  in  the 
city  of  Superior.  The  defendant  is  a  railroad  corporation,  and,  as 
a  part  of  its  line  of  railway,  owned  and  operated  a  drawbridge  across 
Nemadji  river,  in  said  city,  used  exclusively  for  railroad  purposes. 
It  employed  and  kept  a  bridge  tender,  whose  duty  it  was  to  open 
the  draw-span  to  allow  the  passage  of  boats  on  the  river.  On  Sep- 
tember 13,  1899,  the  plaintiff,  with  another  boy,  was  playing  on  the 
banks  of  the  river,  near  the  bridge.  A  vessel  desiring  to  pass  sig- 
naled for  the  opening  of  the  bridge.  The  tender  invited  the  boys 
to  go  upon  the  bridge  with  him  while  it  was  being  swung,  to  assist 
in  its  opening,  which  invitation  was  accepted.  The  bridge  was 
opened,  the  boys  assisting,  and  remained  open  half  or  three-quarters 
of  an  hour,  and  until  the  boat  returned.  They  then  started  to 
close  the  bridge.  The  span  was  228  feet,  and  was  operated  by  a 
sweep  or  lever  in  the  center,  which  is  connected  with  the  gearing 
below,  and  the  bridge  was  closed  by  the  operator  taking  hold  of  the 
end  of  the  sweep  and  traveling  in  a  circle.  The  other  boy  assisted 
the  tender  in  closing  the  draw.  The  plaintiff  went  out  to  one  end 
to  ride,  and  stood  facing  the  abutment,  to  signal  when  the  draw 
was  closed.  He  said  he  had  his  foot  on  the  rail,  and  as  it  closed 
his  foot  was  caught  between  the  end  of  the  rail  of  the  bridge  and 
the  rail  of  the  land  side,  and  was  crushed.  This  action  is  brought 
to  recover  damages  for  such  injury.  The  negligence  alleged  is  that 
'  the  said  watchman  negligently  and  carelessly,  and  without  any 
regard  for  the  safety  of  the  said  Ralph  Hudson,  closed  the  said 
draw  in  a  reckless  and  heedless  manner.'  The  court  refused 
defendant's  motion  for  a  direction  of  a  verdict.  A  verdict  of  $375 
was  rendered  for  the  plaintiff.  The  court  refused  to  disturb  it,  and 
from  a  judgment  for  plaintiff  the  defendant  has  appealed." 
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Ross,  DwYER  &  Hanitch,  for  appellant. 

Crownhart  &  Foley,  for  respondent. 

Bardeen,  J.  — The  first  error  assigned  is  that  the  court  erred  in 
refusing  to  direct  a  verdict  for  defendant.  This  involves  a  con- 
sideration of  the  evidence  in  the  case.  We  have  reviewed  it  care- 
fully, and  are  unable  to  find  any  evidence  to  sustain  the  charge  of 
defendant's  negligence.  The  theory  upon  which  plaintiff's  counsel 
seeks  to  sustain  this  action  is  that  plaintiff's  position  on  the  end  of 
the  draw  was  perilous,  and  that  the  bridge  tender  was  negligent  in 
closing  the  draw  while  he  stood  in  this  dangerous  place.  In  our 
view  of  the  case,  it  becomes  unnecessary  to  inquire  whether  the 
plaintiff  was  a  volunteer,  a  trespasser,  or  in  what  capacity  he  stood 
while  on  the  bridge.  Even  if  it  be  conceded  that  he  was  rightfully 
there,  his  case  will  be  in  no  way  strengthened.  The  plaintiff  was  a 
bright,  intelligent  boy,  nearly  nine  years  of  age.  As  the  bridge  was 
being  closed  he  went  towards  the  end,  as  he  claimed,  to  ride,  and  to 
signal  when  it  had  been  turned  into  place.  He  was  then  about  114 
feet  from  where  the  bridge  tender  was  at  work.  He  stood  with  his 
back  towards  the  tender,  his  foot  on  the  rail.  As  the  bridge  closed, 
his  foot  was  caught  between  the  end  of  the  rail  on  the  bridge  and 
the  end  of  the  shore  rail.  In  the  performance  of  his  work  the 
bridge  tender  followed  the  sweep  or  lever  used  to  close  the  bridge, 
traveling  in  a  circle.  In  passing  around  there  would  be  a  short 
time  during  each  circuit  when  his  face  would  be  towards  the  end  of 
the  bridge  where  the  boy  was.  There  can  be  no  doubt  but  that  he 
knew  the  boy  had  gone  out  to  the  end  of  the  bridge.  There  is 
nothing,  however,  in  the  case  to  show  that  this  was  hazardous,  or 
that  any  particular  danger  threatened  the  boy.  It  is  not  shown 
that  the  boy  was  non  sui  Juris,  On  the  contrary,  the  evidence  shows 
that  he  was  exceedingly  bright  and  intelligent  for  his  age.  So  there 
was  nothing  in  the  age  of  the  child,  or  the  fact  that  he  went  to  the 
€nd  of  the  bridge  to  ride,  that  would  charge  the  tender  with  any 
apprehension  of  danger.  There  is  no  evidence  showing  just  how 
long  the  plaintiff  had  been  in  the  position  he  was  in  when  hurt. 
Neither  is  it  shown  that  the  tender  saw  or  could  have  seen  that  the 
boy's  foot  projected  beyond  the  end  of  the  bridge,  as  it  must  have 
done  to  get  caught.  Nor  is  it  explained  how,  his  foot  being  on  the 
rail,  it  was  possible  that  his  toes  should  be  caught  between  the  rails. 
In  fact,  it  is  incomprehensible  how,  if  his  foot  remained  on  the  rail, 
it  could  have  been  caught  and  crushed  as  he  says  that  it  was.  If 
he  stood  there  with  his  foot  on  the  rail,  as  he  repeatedly  says  he 
did,  he  could  not  have  been  injured,  except  by  an  instant  change  of 
position.     This  is  the  only  possible  explanation  of  the  accideot. 
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The  bridge  tender  was  not  bound  to  anticipate  sach  action  on  his 
part.  Had  his  foot  remained  upon  the  rail,  he  was  in  no  peril, 
caused  by  the  operation  of  closing  the  bridge.  Had  the  boy  stood 
with  his  foot  projecting  beyond  the  end  of  the  bridge  in  such  a 
manner  that  it  was  likely  to  be  caught,  there  is  no  proof  that  the 
bridge  tender  could  have  seen  or  did  see  him  in  such  position.  The 
extent  to  which  the  evidence  goes  is  that,  when  making  his  rounds 
in  closing  the  bridge,  for  a  portion  of  the  time  his  face  would  be 
towards  where  plaintiff  was  standing  and  he  could  then  see  the  end 
of  the  bridge.  Actionable  negligence  cannot  be  predicated  upon 
vague  surmises  or  uncertain  inferences.  "  There  must  at  least  be 
sufficient  evidence  to  remove  the  question  from  the  realms  of  mere 
conjecture,  else  the  trial  court  should  pronounce  the  judgment  of 
the  law  on  the  situation,  by  taking  the  case  from  the  jury  when 
requested  so  to  do."  Hyer  v.  City  of  Janesville,  loi  Wis.  371,  5 
Am.  Neg.  Rep.  268,  77  N.  W.  Rep.  729. 

Another  question  raised  is  that,  the  allegation  of  the  appointment 
of  a  guardian  ad  litem  being  denied,  and  no  proof  being  offered  to 
support  it,  the  cause  of  action  fails.  We  need  not  determine  this 
question,  as  the  judgment  must  be  reversed,  and,  if  tried  again, 
proof  of  such  appointment  can  readily  be  made. 

The  court  charged  the  jury  that  "  proximate  cause  is  that  from 
which  the  result  follows  as  the  natural  and  probable  consequence, 
—  probable  from  the  standpoint  of  the  person  who  is  charged  with 
the  lack  of  ordinary  care  claimed  as  the  cause  of  the  result  com* 
plained  of."  This  definition  is  more  favorable  to  the  defendant 
than  the  law  warrants.  The  standard  of  care  usually  required  of 
the  person  who  is  charged  with  negligence  is  ordinary  care.  He 
may  be  in  fact  a  very  careless  or  a  very  cautious  person.  His 
standpoint  may  be  the  one  or  the  other.  The  legal  standard  is  that 
he  is  chargeable  with  such  consequences  as  he,  being  a  person  of 
ordinary  intelligence  and  prudence,  ought  reasonably  to  foresee 
would  follow  as  the  natural  and  probable  result  of  his  acts.  Dei- 
senrieter  v.  Malting  Co.,  97  Wis.  279,  72  N.  W.  Rep.  735;  Nass  r. 
Schulz  (Wis.),  81  N.  W.  Rep.  133. 

Again,  the  court  charged  the  jury  that:  *'  There  is  no  direct 
evidence  that  the  bridge  tender,  Vreeland,  saw  plaintiff  in  the  posi- 
tion in  which  he  stood  wh/cn  he  was  hurt.  You  are  instructed, 
however,  that  from  the  evidence  in  the  case  it  is  competent  for  you 
to  infer  and  find  that  plaintiff  was  seen  in  such  position  before  the 
accident  happened,  by  Vreeland ;  but  you  are  instructed  that  you 
are  not,  from  the  evidence,  compelled,  as  a  matter  of  course,  to 
find  that  he  did  so  see  him."     As  we  have  already  seen,  this 
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instruction  was  wrong,  because  there  is  no  evidence  in  the  case  to 
warrant  the  conclusion  that  he  saw  him  in  the  position  he  was  when 
his  foot  was  caught 

The  judgment  of  the  C'^-cuit  Court  of  Douglas  county  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


WAHLGREN  V.  MARKET  STREET  RAILWAY 

COMPANY. 

Supreme  Court,  Cali/orma,  September,  igoo. 


PEDESTRIAN  KNOCKED  DOWN  BYSTREET  CAR  —  NEGLIGENCE  FOR 
JURY.  —  In  an  action  to  recover  damages  for  injuries  sustained  by  plain- 
tiff by  being  knocked  down  by  one  of  defendant's  street  cars  as  she  was 
crossing  at  night  in  front  of  the  car  barn,  where  it  appeared  that  the  car 
had  stopped  on  the  main  track,  which  was  about  twelve  feet  from  the  curb, 
but  as  plaintiff  was  crossing  the  track  of  defendant  in  front  of  its  barn,  the 
car  was  started  along  the  curved  track  leading  to  the  barn,  and  plaintiff 
was  struck  by  it,  and  the  persons  in  charge  of  the  car  were  not  in  a  position 
to  see  whether  the  sidewalk  was  clear  or  not,  the  questions  of  negligence 
of  the  parties  were  for  the  jury  (i). 

DAMAGES.  —  Where  plaintiff's  arm  was  broken,  and  it  was  ihree  months  after 
the  injury  before  she  could  return  to  her  work,  and  for  some  time  there- 
after it  troubled  her,  a  verdict  for  $i,ooo  was  not  excessive. 

Commissioners*  decision.  Department  i.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco. 

Action  by  Emma  Wahlgren  against  the  Market  Street  Railway 
Company.  From  judgment  for  plaintiff,  defendant  appeals.  Judg- 
ment affirmed, 

P.  F.  Dunne  and  Dunne  &  McPike,  for  appellant. 

Heller  &  Powers,  for  respondent. 

Gray,  C. — Judgment  for  plaintiff  for  $i,ooo,  from  which,  and 
from  an  order  denying  it  a  new  trial,  defendant  appeals. 

The  plaintiff,  who  was  twenty-six  years  of  age,  and  had  been 
employed  as  a  cook  in  the  vicinity  for  some  two  years,  at  eleven 
o'clock  at  night  was  proceeding  on  foot  in  a  westerly  direction  on 
the  south  side  of  Sacramento  street,  between  Central  avenue  and 
Walnut  street,  and  in  crossing  the  track  of  the  defendant  on  the 
sidewalk  in  front  of  its  car  barn  she  was  struck  by  a  cable  car,  as  it 

I.  For  other  actions  relating  to  Pe-  vols.  i-8,  Am.  Neg.  Rep,,  and  the  cur- 
destrians  Injured  by  being  Struck  by  rent  numbers  of  that  series  of  Reports. 
Street  Cars,   from    1897  to  date,   see 
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was  approaching  the  barn  door,  knocked  down,  and  as  a  result  her 
arm  was  broken,  and  she  was  otherwise  bruised  and  injured.  The 
defendant  contends  that  the  verdict  in  plaintiff's  favor  for  $i,ooo 
is  contrary  to  the  evidence;  that  there  was  no  evidence  to  show 
that  defendant  was  negligent;  and  that  the  evidence,  without  con- 
flict, showed  that  the  injury  was  the  result  of  plaintiff's  want  of 
ordinary  care. 

The  evidence  warranting  the  jury  in  their  conclusion  that  the 
defendant  was  negligent  in  connection  with  the  accident  is  to  be 
found  in  the  testimony  of  its  own  employees  as  well  as  in  that  of 
the  plaintiff.  The  car  house  is  in  the  middle  of  the  block,  between 
Central  avenue  and  Walnut  street,  on  the  south  side  of  Sacramento 
street.  To  the  east  of  the  car  house,  and  between  it  and  Central 
avenue,  is  a  vacant  lot,  across  which,  from  the  southeast  to  the 
northwest,  runs  a  path  which  reaches  the  sidewalk  on  Sacramento 
street  about  seven  feet  east  of  the  northeast  corner  of  the  car  house. 
It  is  about  fifty-six  feet  from  this  corner  of  the  building  to  the 
door  of  the  house,  and  through  this  door  run  two  car  tracks,  the 
one  curving  sharply  to  the  right,  and  the  other  to  the  left,  both 
connecting  by  a  switch  with  the  nearest  of  the  two  main  tracks  run- 
ning along  Sacramento  street.  There  is  also  a  switch  track  con- 
necting the  two  main  tracks  just  to  the  west  of  where  the  western- 
most curved  track  from  the  car  barn  connects  with  the  southern- 
most main  track.  The  sidewalk  in  front  of  the  car  house  is  about 
fifteen  feet  wide,  and  it  is  about  twelve  feet  from  the  curb  to  the 
nearest  rail  of  the  main  track  running  along  Sacramento  street,  and 
it^  is  about  thirty  feet  from  where  the  curved  track  connects  with 
main  track  to  the  sidewalk  following  the  curve. 

It  appears  without  conflict  that  the  car  had  just  come  from  the 
ferry,  had  passed  the  barn,  and  was  switched  back  from  the  north 
to  the  south  track,  and  on  that  track  ran  down  to  the  second  switch, 
where  it  was  stopped  while  the  conductor  went  down  and  looked 
into  the  barn  to  see  if  there  was  a  car  in  the  way,  and  also  to  see  if 
the  sidewalk  was  clear  of  people,  as  he  says.  He  then  returned  to 
the  second  switch,  raised  the  lever,  and  on  his  signal  the  gripman 
let  the  car  run  backwards  by  gravity  into  the  barn,  intending  soon 
to  return  to  the  main  track  by  the  right-hand  curved  track,  and 
make  another  trip  to  the  ferry.  It  was  while  the  car  was  thus  on 
its  way  across  the  sidewalk  into  the  barn,  going  at  the  rate  of  three 
miles  an  hour,  that  the  plaintiff  was  struck  and  injured.  The  con- 
ductor, while  at  the  switch  and  after  the  car  had  passed  him,  was 
in  such  a  position  that  he  could  not  see  any  person  approaching  the 
curved  track  on  the  sidewalk  from  the  east,  and  the  gripman,  being 
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in  the  grip  space  at  the  open  end  of  the  car,  could  not,  as  he  says, 
see  whether  the  sidewalk  was  clear  or  not.  Neither  the  conductor 
nor  gripman,  according  to  their  testimony,  saw  the  plaintiff  at  any 
time  until  after  the  car  had  knocked  her  down.  The  plaintiff  tes- 
tifies that  she  came  to  Sacramento  street  by  the  path  across  the 
vacant  lot,  and  first  saw  the  car  that  struck  her  when  she  was  oppo- 
site the  northeast  corner  of  the  barn;  that  she  walked  on,  and  was 
on  the  curved  track  in  front  of  the  barn,  when  she  first  knew  that 
the  car  was  not  going  down  Sacramento  street;  that  the  car  was 
then  so  near  her  that  she  could  not  get  away,  though  she  tried  to 
do  so  by  stepping  back.  She  says:  '*  I  was  just  on  the  track,  like 
this,  and  I  saw  the  car  coming,  and  I  stepped  back,  and  tried  to 
get  back,  but  I  did  not  get  clear  of  the  track  enough,  and  the  car 
struck  me,  and  I  fell  on  my  left  side,  and  my  hand  was  doubled  up 
under  me  (my  left  hand),  and  the  wrist  was  broken.  I  lay  on  the 
sidewalk  for  some  minutes,  when  some  men  came  out  of  the  car 
house,  and  brought  me  in  there.  No  warnings  or  signals  had  been 
given  me,  nor  had  any  bells  been  rung,  or  notice  given  that  this  car 
was  coming  off  the  track  onto  this  curve.  There  was  nobody  pres- 
ent to  warn  me  at  the  time.  I  could  not  tell  who  was  on  the  car. 
I  did  not  see  any  one.     My  eyesight  is  good.** 

We  think  the  jury  were  fully  warranted  by  the  evidence  in  their 
conclusion  that  the  injury  of  plaintiff  was  the  result  of  defendant's 
negligence  in  having  no  one  where  he  could  keep  a  lookout  and 
endeavor  to  avoid  running  over  people  on  the  sidewalk.  Certainly 
we  cannot  say,  as  a  matter  of  law,  that  it  was  negligence  for  plain- 
tiff to  endeavor  to  cross  the  track  as  she  did.  "  The  rule  is  that 
negligence  is  a  question  of  fact  for  the  jury,  even  when  there  is  no 
conflict  in  the  evidence,  if  different  conclusions  upon  the  subject 
can*  be  rationally  drawn  from  the  evidence.  This  proposition  has 
been  frequently  declared  by  this  court.  Fernandes  v.  Railroad  Co., 
52  Cal.  45 ;  McKeever  v.  Railroad  Co.,  59  Cal.  294;  Chidester  v. 
Ditch  Co.,  Id.  197;  House  v.  Meyer,  xoo  Cal.  592,  35  Pac.  Rep.  308. 
The  rule  is  general,  and  appellant  presents  a  very  long  list  of  cases 
in  which  the  rule  has  been  stated.  The  effect  of  all  is  the  same. 
If  but  one  conclusion  can  reasonably  be  reached  from  the  evidence, 
it  is  a  question  of  law  for  the  court;  but  if  one  sensible  and  impar- 
tial man  might  decide  that  the  plaintiff  had  exercised  ordinary  care, 
and  another  equally  sensible  and  impartial  man  that  he  had  not 
exercised  such  care,  it  must  be  left  to  the  jury.  McKune  v.  Lum- 
ber Co.,  no  Cal.  480,  42  Pac.  Rep.  980.  Our  ideas  as  to  what  would 
be  proper  care  vary  according  to  temperament,  knowledge,  and 
experience.     A  party  should  not  be  held  to  the  peculiar  notions  of 
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the  judge  as  to  what  would  be  ordinary  care.  That  only  can  be 
regarded  as  a  standard  or  rule  which  would  be  recognized  or 
enforced  by  all  learned  and  conscientious  judges,  or  could  be  formu- 
lated into  a  rule.  In  the  nature  of  things,  no  such  common  stand* 
ard  can  be  reached  in  cases  of  negligence,  where  reasonable  men 
can  reach  opposite  conclusions  upon  the  facts.  In  such  cases,  it 
was  said  in  Mann  v.  Stock- Yard  Co.,  128  Ind.  138,  26  N.  E.  Rep. 
819,  '  it  is  said  to  be  the  highest  effort  of  the  law  to  obtain  the 
judgment  of  twelve  men  of  the  average  of  the  community,  compris- 
ing men  of  learning,  men  of  little  education,  men  whose  learning 
consists  only  of  what  they  have  themselves  seen  and  heard»  the 
merchant,  mechanic,  the  farmer,  and  laborer,  as  to  whether  negli« 
gence  does  or  does  not  exist  in  the  given  case.'  "  Herbert  v. 
Southern  Pac.  Co.,  121  Cal.  227,  53  Pac.  Rep.  651.  In  support  of 
the  verdict  we  must  assume  the  truth  of  plaintiff's  statement  that 
no  bells  were  rung  and  no  warning  given  her.  That  the  question 
of  negligence  was  here  a  proper  question  of  fact  to  be  left  to  the 
verdict  of  the  jury  is  shown  by  the  following  recent  decisions  of 
this  court:  Babcock  v.  Traction  Co.  (Cal.),  60  Pac.  Rep.  780;  John- 
sen  V.  Railway  Co.  (Cal.),  7  Am.  Neg.  Rep.  209,  60  Pac.  Rep.  170; 
George  v.  Railway  Co.,  126  Cal.  357,  6  Am.  Ncg.  Rep.  420,  58  Pac. 
Rep.  819;  Liverpool,  L.  &  G.  Ins.  Co.  v.  Southern  Pac.  Co.,  125 
Cal.  434,  58  Pac.  Rep.  55;  Abrahams  v.  Traction  Co.,  124  Cal.  4x1, 
57  Pac.  Rep.  216;  Clark  v,  Bennett,  123  Cal.  275,  5  Am.  Neg.  Rep. 
299,  55  Pac.  Rep.  908;  Fox  v.  Railway  Co.,  118  Cal.  55,  50  Pac. 
Rep.  25;  Cunningham  v.  Railway  Co.,  115  Cal.  561,  47  Pac.  Rep. 
452;  Everett  ^^  Railway  Co.,  115  Cal.  105,  43  Pac.  Rep.  207,  46  Pac. 
Rep.  880,  34  L.  R.  A.  350;  Finkeldey  v.  Cable  Co.,  114  Cal.  28,  45 
Pac.  Rep.  996. 

The  instructions  requested  by  the  defendant  and  refused  by.  the 
court,  so  far  as  they  were  sound  and  pertinent  to  the  case  presented 
by  the  evidence,  were  properly  refused,  because  they  were,  in  sub- 
stance, already  given.  Some  of  the  instructions  refused  were  not 
pertinent.  For  instance,  it  was  unnecessary  to  enlighten  the  jury 
concerning  any  rule  as  to  negligence  not  contributing  proximately 
to  the  injury,  because  it  is  plain  that,  if  plaintiff  was  negligent  at 
all,  such  negligence  contributed  proximately  and  directly  to  her 
injury.  It  was  unnecessary  to  confuse  the  minds  of  the  jury  with 
any  distinctions  that  did  not  naturally  arise  in  the  case. 

The  defendant  objects  to  the  following  part  of  an  instruction 
given  at  plaintiff's  request,  to  wit:  "  If  you  find  that  plaintiff  was 
guilty  of  negligence  in  trying  to  cross  the  track,  and  then  changing 
her  mind  and  turning  back,  yet  if  defendant's  employees,  by  the 
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use  of  ordinary  care,  discovered  her  danger  in  time,  and  had  a 
clear  opportunity  to  stop  the  car  thereafter,  or  otherwise  prevent 
the  accident,  then  trying  to  cross  or  turning  back,  if  any,  was  not 
contributory  negligence  on  the  part  of  plainti£f,  but  the  later  negli- 
gence of  defendant's  employees,  if  any,  is  the  proximate  cause  of 
the  injury."  The  objection  is  that  it  assumes  that  there  was  evi- 
dence tending  to  show  that  the  employees  of  defendant  knew  of 
plaintiff's  presence  prior  to  her  being  struck.  There  is  no  objection 
to  the  instruction  on  the  ground  that  it  is  not  sound  in  law,  and  we 
think  none  can  properly  be  made.  As  to  the  assumption  of  evi. 
dence  in  the  instruction,  we  think  counsel  had  a  right  to  argue  to 
the  jury  that  the  employees  were  interested  witnesses,  and  though 
they  both  testified  that  they  did  not  see  plaintiff  before  her  injury, 
yet,  there  being  no  obstruction  to  the  view  the  conductor  must 
have  seen  her  from  where  he  was  at  the  switch  before  the  car  passed 
him,  if  he  was  looking  for  approaching  pedestrians,  as  his  testimony 
would  seem  to  imply.  A  basis  for  the  argument  was  laid  in  the 
cross-examination  of  the  conductor.  The  plaintiff  was  entitled  to 
the  instruction  on  the  theory  developed  by  this  cross-examination. 
We  think  the  instructions  given  by  the  court  covered  the  case  as 
developed  by  the  evidence,  and,  when  read  together,  they  will  be 
found  free  from  error. 

The  verdict  for  $i,ooo  was  not  excessive.  Plaintiff's  arm  was 
broken  near  the  wrist  and  was  kept  in  splints  for  two  months.  It 
was  three  months  after  the  injury  before  she  could  return  to  her 
work,  and  then  she  was  compelled  to  favor  the  broken  arm.  At 
the  time  of  the  trial,  eleven  months  after  the  injury,  the  plaintiff 
testified:  •  "  My  left  hand  w^s  the  one  that  was  hurt.  It  has  recov- 
ered its  former  size  and  shape.  It  is  not  as  strong  as  the  other.  I 
use  the  other  as  much  as  I  can  and  favor  this  one,  because,  if  I  try 
to  lift  anything,  I  can't  do  it,  and  always,  if  there  is  a  change  of 
the  weather  and  it  is  cold,  rheumatism  sets  in  and  I  get  a  cold  in 
the  hand  on  the  change  of  the  weather."  The  judgment  and  order 
should  be' affirmed. 

We  concur:     Smith,  C.  ;  Havnes,  C. 

Per  Curiam.  —  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
Vol,  VIII— 38 
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MAYOR.  ETC.,  OF  SANDERSVILLE  V.  HURST. 

Supreme  Courts  Georgia^  /^fyj  ipoo. 


MUNICIPAL  CORPORATION  —  DEFECTIVE  BRIDGE  —  PRIVATE  PROP. 
ERTY  —  LIABILITY.  —  A  city  is  not  liable  for  injuries  resulting  from  the 
defective  condition  of  a  bridge  over  a  road  on  private  property,  approached 
by  a  gate,  and  in  no  way  controlled  by  the  city  or  open  to  the  public.  This 
is  true  although  the  bridge  is  within  the  corporate  limits  of  the  city  (i). 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington  County. 

Action  by  Winnifred  Hurst  against  the  mayor  and  council  of  San- 
dersville.  From  judgment  for  plaintiff,  defendant  brings  error. 
Judgment  rettersed. 

Rawlings  &  Hardwick,  for  plaintiff  in  error. 

Evans  &  Evans,  for  defendant  in  error. 

Simmons,  Ch.  J.  —  According  to  the  charter  granted  in  August^ 
1872,  the  corporate  limits  of  the  city  of  Sandersville  describe  a 
circle  with  a  radius  of  one  mile.  The  charter  gives  the  mayor  and 
council  power  to  open  new  streets  and  to  condemn  land  for  this 
purpose.  From  the  record  it  appears  that  there  was  a  private  plan- 
tation road  running  through  a  portion  of  the  city,  and  leading  into 
the  plantation  of  Mr.  Rawlins.  The  city  authorities  adopted  as  a 
city  street  a  portion  of  this  road.  The  portion  adopted  extended 
to  within  forty  or  fifty  yards  of  a  bridge  which  had  been  erected  by 
private  persons  over  a  small  stream..  The  street  accepted  and 
adopted  by  the  city  authorities  terminated  at  a  certain  cross  street. 
The  balance  of  the  road  was  never  adopted  by  the  city,  and  the 
owner  of  the  premises,  which  were  inclosed  by  a  fence,*  had  erected 
a  gate  across  that  part  of  the  road  which  had  not  been  accepted  by 
the  city,  between  the  bridge  and  the  city  street.  Mrs.  Hurst,  an 
old  lady,  walked  along  the  street  and  the  road  until  she  arrived  at 
the  stream.  The  bridge  had  fallen  into  decay,  and  there  were  bat 
two  planks  over  which  passengers  could  cross.  Mrs.  Hurst  under- 
took to  walk  over  these  planks,  when  they  tilted,  throwing  her  into 
the  stream  and  breaking  her  ankle.  She  brought  suit  against  the 
city,  and  the  jury  returned  a  verdict  in  her  favor.  A  motion  for  a 
new  trial  was  made  and  overruled.     The  city  excepted. 

I.  For  actions  relating  to  Liability  vols.  1-8,  Am.  Neg.  Rep.,  and  the  cur- 
of  Municipal  Corporations  for  Defec-  rent  numbers  of  that  series  of  Reports. 
Uve  Bridges,  from  1897  to  date,  see 
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The  principal  question  argued  here  was  whether  the  cit}*  was 
liable,  under  the  facts  stated,  for  the  injuries  sustained  by  the 
plaintiff.  There  was  no  evidence  that  the  city  authorities  had  ever 
accepted,  by  ordinance  or  otherwise,  this  part  of  the  road  on  which 
the  bridge  was  situated.  There  was  no  evidence  that  it  had  ever 
worked  that  part  of  the  road,  or  had  erected  or  maintained  this 
bridge.  On  the  contrary,  the  evidence  showed  that  the  city  author- 
ities had  refused  to  recognize  that  part  of  the  road  as  a  street  of 
the  city.  Applicf^tion  was  made  to  them  to  furnish  lumber  to 
rebuild  the  bridge,  and  they  refused  to  grant  it.  It  also  appeared 
that  this  bridge  was  on  the  private  property  of  Mr.  Rawlins,  and 
that  he  had  fenced  it  in  and  erected  a  gate  near  to  the  place  where 
the  city  street  terminated,  and  between  that  point  and  the  bridge. 
There  is  nothing  in  the  charter  of  the  city  which  compels  the  city 
authorities  to  open  and  keep  in  repair  all  roads  within  the  corporate 
limits.  The  charter  leaves  that  question  to  the  discretion  of  the 
municipal  authorities.  The  evidence  showed  that  these  authorities 
had  never  received,  accepted,  or  adopted  as  a  street  that  part  of 
the  road  on  which  the  bridge  was  situated.  Therefore  the  city  was 
not  bound  to  keep  either  the  road  or  the  bridge  in  repair,  and  the 
city  cannot  be  held  liable  for  injuries  received  by  a  person  in  con- 
sequence of  the  defective  condition  of  the  bridge.  See  Parsons  v. 
Trustees,  44  Ga.  529;  2  Dill.  Mun.  Corp.  (4th  ed.),  sec.  1017.  For 
the  above  reasons,  we  think  the  court  erred  in  refusing  a  new  trial. 

Judgment  reversed.     All  the  justices  concurring. 


CENTRAL  OF  GEORGIA  RAILWAY  COMPANY 

V.  EDWARDS. 

Supreme  Court,  Georgia,  July,  igoo. 


BRAKEMAN  JUMPING  FROM  FREIGHT  CAR  TO  AVOID  COLLISION  — 
INJURED  ON  TRACK  — PROXIMATE  CAUSE  — NONSUIT.  —  i.  An 
employee  who  has  suffered  a  physical  injury  cannot  maintain  therefor  an 
action  against  his  master  merely  because  there  may  have  been  on  the  part 
of  the  latter  negligent  acts  or  omissions,  which,  though  they  may,  to  some 
extent,  have  coniributed  t6  bringing  about  a  dangerous  situation,  in  which 
the  employee  did  an  act  from  which  the  injury  directly  resulted,  were  not 
themselves  the  cause  of  the  injury  (i). 

I.  For    other    actions     relating     to    current  numbers  of  that  series  of  Re- 
Brakemen  Injured,  from  1897  to  date,    ports, 
see  vlos.  1-8,  Am.  Nbg.  Rep.,  and  the 
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2.  The  only  alleged  act  of  negligence  on  the  part  of  the  defendant  which  could 
in  the  present  case,  have  been  fairly  found  to  have  been  a  contributing 
cause  of  the  injury  not  having  been  shown  to  be  in  fact  an  act  of  negli- 
gence, it  was  error  not  to  have  granted  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Effingham  County. 

Action  by  H.  L.  Edwards  against  the  Central  of  Georgia  Railway 
Company.  From  a  judgment  in  favor  of  plaintifif,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendSint  brings  error. 
Judgment  reversed. 

Lawton  &  Cunningham,  for  plaintiff  in  error. 

Twiggs  &  Oliver,  for  defendant  in  error. 

Little,  J.  —  It  appeared  from  the  petition  of  Edwards,  who 
instituted  an  action  against  the  plaintiff  in  error  to  recover  damages 
for  a  personal  injury  which  he  sustained,  that  he  was  an  employee 
of  the  Central  of  Georgia  Railway  Company,  as  brakeman  on  a 
freight  train,  at  the  time  he  received  his  injuries;  that  the  train 
consisted  of  an  engine  and  about  fifty  freight  cars,  besides  one 
caboose.  The  plaintiff  alleged:  That  on  the  day  he  was  injured 
the  train  was  running  forty  minutes  behind  its  schedule  time, 
because  of  a  defective  driving  rod,  and  of  ttie  large  number  of  cars 
which  were  attached  to  the  engine.  That,  owing  to  its  delayed 
schedule,  the  train  upoa  which  he  was  employed  was  forced  to 
enter  a  siding  at  Brewer,  a  station  on  the  Central  road,  to  clear  the 
main  line  for  the  passage  of  a  passenger  train  going  in  the  same 
direction  as  the  freight  train.  That  sufficient  side  tracks  for  the 
passage  of  trains  had  not  been  provided,  because  the  east  switch  of 
the  side  track  had  been  temporarily  removed,  and  it  was  necessary 
for  the  freight  train  to  pass  entirely  beyond  the  west  switch  of  the 
side  track,  and  then  back  onto  such  siding.  As  the  freight  train 
was  passing  over  the  west  switch  at  about  the  speed  of  seven  or 
eight  miles  per  hour,  the  plaintiff  was  standing  on  top  of  a  car  about 
ten  or  twelve  car  lengths  behind  the  engine.  The  conductor  of  the 
train  was  also  standing  on  the  top  of  a  car,  a  few  car  lengths  behind 
the  plaintiff.  That,  when  the  train  was  passing  over  the  west 
switch,  the  conductor,  wishing  to  put  his  train  on  the  side  track  as 
soon  as  possible  in  order  to  avoid  a  collision  with  the  passenger 
train  which  was  following,  ordered  the  plaintiff  to  jump  off  of  the 
freight  train,  for  the  purpose  of  changing  the  switch  as  soon  as  it 
became  clear.  That  in  obedience  to  the  order  the  plaintiff,  alleging 
that  he  was  in  the  exercise  of  ordinary  and  reasonable  care,  pro- 
ceeded to  alight  from  the  train,  and  when  he  jumped  from  the 
ladder  of  the  car  on  which  he  had  been  standing  was  unable  clearly 
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to  see  the  £^ound  beneath  him,  and  consequently  his  right  foot, 
when  he  reached  the  ground,  became  fastened  in  the  frog  of  the 
switch,  —  such  frog  not  having  been  blocked  so  as  to  prevent  the 
foot  of  the  plaintiff  from  becoming  fastened  therein,  —  and  the 
wheels  of  the  car  crushed  and  mangled  his  foot  so  that  he  never 
can  have  free  use  of  the  same,  and  that  his  leflf  leg  was  badly 
broken  and  is  now  one  inch  shorter  than  its  natural  length,  and 
the  ankle  of  the  left  foot  is  stiff  and  useless.  The  acts  of  negli- 
gence on  the  part  of  the  railroad  company,  its  officers,  and  servants, 
are  alleged  to  be  as  follows:  First,  in  allowing  the  driving  rod  and 
other  machinery  of  the  engine  to  get  into  a  condition  of  disrepair, 
and  thereby  to  cause  the  train  to  run  behind  its  schedule  time; 
second,  in  overloading  with  fifty  cars  the  engine  of  said  train,  and 
thereby  to  cause  said  train  to  run  behind  its  schedule  time;  third, 
in  not  maintaining  and  allowing  to  remain  where  it  had  been  placed 
the  switch  at  the  east  end  of  said  track,  and  thereby  to  have  avoided 
the  necessity  for  the  plaintiff  to  jump  from  the  moving  train,  even 
though  a  collision  was  imminent,  and  in  failing  to  protect  said  train 
so  as  to  have  avoided  the  imminence  of  a  collision;  fourth,  in 
maintaining  and  using  a  switch,  the  irog  of  which  was  not  properly 
blocked  and  guarded  for  the  prevention  of  like  casualties.  That 
there  was  in  use  among  railway  companies,  known  to  the  defendant, 
a  simple  device,  efficient  and  sufficient  for  the  blocking  and  guard- 
ing of  the  switch  frog,  so  that,  had  the  frog  been  blocked  and 
guarded  by  such  device,  the  plaintiff  would  not  have  suffered  the 
injuries  described,  and  that  the  defendant  knew,  or  by  the  exercise 
of  ordinary  care  should  have  known,  that  the  frog  was  not  blocked 
and  guarded.  Plaintiff  alleges  that  when  he  received  such  injuries 
he  was  entirely  without  fault,  and  in  the  exercise  of  ordinary  and 
reasonable  care.  The  defendant  answered,  denying  each  and  every 
allegation  of  every  paragraph  of  the  petit;ion.  The  plaintiff,  after 
having  shown  the  fact  that  he  was  very  seriously  and  permanently 
injured,  testified  in  his  own  behalf:  That  he  was  employed  as 
brakeman  on  the  freight  train,  which  had  about  fifty  cars,  half  of 
them  loaded,  and  that  such  a  great  number  of  cars  was  unusual. 
That  the  train  was  late,  on  account  of  the  crank  pin  of  the  driving 
rod  being  hot.  That  Guyton  was  five  miles  from  Brewer,  where  he 
was  injured.  That  there  was  a  side  track  there  sufficient  to  have 
held  the  train.  That  Egypt  was  the  passing  point  for  the  freight 
and  passenger,  but  that  in  fact  on  that  day  these  trains  passed  at 
Brewer,  because  the  freight  was  overtaken  by  the  passenger  at 
Brewer.  That  when  the  freight  train  came  to  Brewer  the  plaintiff 
was  on  top  of  a  box  car  about  seven  cars  from  the  engine.     That 
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the  conductor  was  on  top  of  a  box  car  several  car  lengths  behind 
him.  That  he  looked  back  to  the  conductor  for  signals,  and  when 
the  train  was  near  the  west  switch  the  conductor  signaled  plaintiff, 
and  pointed  down  to  the  switch  and  back  to  the  passenger  train. 
Plaintiff  looked,  apd  saw  that  the  passenger  train  was  about  the 
length  of  the  freight  train  behind.  The  conductor  pointed  as  if  he 
desired  the  plaintiff  to  get  down  at  once  on  the  west  end  of  the 
side  track.  That  the  east  switch  had  been  taken  up,  and  had  it 
been  there  the  train  would  have  stopped  and  pulled  in,  and  it  would 
not  then  have  been  the  duty  of  the  plaintiff  to  change  the  switch. 
At  the  time  he  jumped  he  thought  he  had  passed  the  switch.  The 
frog  was  not  blocked  at  the  time  of  his  injury,  but  afterwards  was 
blocked  with  wood,  so  that  it  was  impossible  for  a  person  to  get  his 
foot  into  the  frog.  This  was  the  first  time  that  he  ever  remembered 
to  have  seen  one  of  the  switches  on  the  Central  Railroad  blocked 
that  way,  but  now  all  the  switches  which  he  has  seen  since  are 
blocked.  The  side  track  also,  after  his  injury,  was  put  in  perfect 
condition,  and,  if  a  switch  had  been  on  the  east  end  of  the  side 
track  on  the  day  his  injury  occurred,  the  train  would  have  gone 
into  the  side  track  over  it,  and  he  would  not  have  been  injured. 
Before  he  was  hurt  he  thought  the  frogs  were  in  good  condition  and 
not  dangerous,  and  did  not  know  that  they  were  liable  to  catch 
his  foot.  To  ascertain  that  they  were  so,  he  would  have  had  to 
make  an  examination.  For  this  he  had  no  time,  and  it  was  not  his 
business  to  examine  switches.  Plaintiff  had  been  running  on  the 
railroad  for  five  years,  and  had  seen  the  switch  where  he  was  injured 
perhaps  as  many  as  three  times  a  week.  Plaintiff  had  seen  one 
switch  blocked  with  steel  on  the  Plant  System  before  he  was  injured. 
Had  never  seen  any  other.  Had  never  heard  of  a  blocked  frog 
before  he  saw  that  on  the  Plant  System  of  railroads.  At  the  time 
he  jumped  from  the  car  he  did  not  know  that  he  was  jumping  in 
the  frog,  because  he  could  not  see  it.  He  looked  as  best  he  could 
under  the  circumstances.  At  the  time  plaintiff  jumped  from  the 
train,  it  was  moving  six  or  seven  miles  an  hour.  He  could  not  see 
anything  that  was  under  him,  on  account  of  the  dust.  That  his 
object  was  to  get  off  as  quickly  as  possible,  and  he  trusted  to  luck. 
His  object  in  getting  off  quickly  was  to  avoid  a  collision,  and  put 
the  switch  in  order  for  the  freight  train  to  back  in  on  the  side  track. 
If  he  had  seen  the  hole  or  the  frog,  he  would  have  gotten  off  if  he 
could,  but  would  not  have  jumped  into  them.  The  switch  blocks 
are  generally  used  on  the  Plant  System,  and  are  effective  in  keeping 
one's  foot  out  of  a  frog.  Witness  did  not  know  that  the  blocked 
frogs  were  used  all  over  the  Central  Railway  at  that  time.     Had 
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seen  several.  By  another  witness  the  plaintiff  proved  that  an 
unblocked  frog  was  dangerous;  that  a  man  could  get  his  foot  hung 
in  it.  By  this  witness  it  was  proven  that  he  had  seen  two  or  three 
of  these  blocked  frogs  on  the  Central  Railroad.  Another  witness 
for  the  plaintiff  testified:  That  he  had  worked  for  the  Plant  System 
and  another  railroad  for  seventeen  years  as  a  locomotive  engineer, 
and  that  it  was  a  part  of  his  business  to  observe  switches  and  frogs. 
That  the  Plant  System  had  been  using  several  kinds  of  frogs  in  the 
past  five  years.  These  will  prevent  the  foot  of  a  man  from  getting 
caught  in  the  frog.  A  number  of  the  rules  governing  employees  of 
the  Central  Railway  Company  were  also  introduced,  and  the  plain- 
tiff closed  his  case.  At  the  conclusion  of  the  plaintiff's  evidence 
the  defendant  moved  the  court  to  grant  a  nonsuit.  The  motion 
being  overruled,  the  defendant  excepted  pendente  lite^  and  had  his 
bill  of  exceptions  certified  and  put  on  record .  The  case  proceeded 
to  trial  and  a  verdict  was  rendered  for  the  plaintiff.  The  defend- 
ant made  a  motion  for  new  trial  on  several  grounds,  which  was 
overruled,  and  he  excepted,  assigning  error  to  the  ruling  of  the 
court  in  refusing  to  grant  the  nonsuit  and  in  overruling  its  motion 
for  a  new  trial. 

We  think  the  court  erred  in  overruling  the  motion  for  a  nonsuit. 
Under  the  allegations  made  in  the  petition,  the  negligence  of  which 
the  plaintiff  complained  that  the  railroad  company,  by  its  officers 
and  servants,  was  guilty,  consisted  in  the  following  acts:  i.  In 
allowing  the  machinery  of  the  locomotive  which  was  pulling  the 
train  on  which  he  was  employed  to  get  out  of  order  and  so  causing 
the  train  to  run  behind  its  schedule  time;  2,  in  overloading  the 
engine,  thus  causing  it  to  run  behind  its  schedule  time;  3,  in  not 
maintaining  and  allowing  to  remain  a  switch  on  the  east  end  of  the 
side  track  at  Brewer,  so  as  to  avoid  the  necessity  which  caused  the 
plaintiff  to  jump  from  the  moving  train  in  order  to  set  a  switch  at 
the  west  end  of  the  side  track;  4,  in  maintaining  and  using  a  switch, 
the  frog  of  which  was  not  properly  blocked  and  guarded.  Neither 
the  fact  that  the  machinery  of  the  locomotive  was  out  of  order,  nor 
that  the  engine  had  attached  to  it  too  many  cars,  nor  the  fact  that 
there  was  no  switch  at  the  east  end  of  the  side  track  in  Brewer,  was 
the  proximate  cause  of  the  injury  which  the  plaintiff  sustained.  If 
these  were  causes  at  all,  they  were  too  remote  as  a  basis  for  a 
recovery.  Without  entering  into  a  discussion  of  the  doctrine  of 
proximate  and  remote  causes  of  injury,  it  is  only  necessary  to  refer 
to  the  provisions  of  our  Civil  Code,  in  sections  3912  and  3913, 
declaring  the  rule  on  this  subject.  In  the  first  of  these  it  is  declared 
that  if  the  damages  are  only  the  imaginary  or  possible  result  of  the 
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tortious  acty  or  if  other  and  contingent  circumstances  preponderate 
largely  in  causing  the  injuries,  such  damages  are  too  remote  to  be 
the  basis  of  recovery  against  the  wrongdoer;  and  in  the  latter  the 
rule  is  stated  to  be  that  damages  which  are  the  legal  and  natural 
result  of  the  act  done,  though  contingent  to  some  extent,  are  not 
too  remote  to  be  recovered,  but  that  damages  which  are  traceable 
to  the  act,  but  not  its  legal  or  material  consequence,  are  too  remote 
and  contingent.  The  reasoning  by  which  it  is  sought  to  charge  the 
defendant  company  with  the  negligence  which  caused  the  injury  to 
the  plaintiff  must  be  as  follows:  If  the  crank  pin  had  not  been 
allowed  to  get  too  hot,  the  freight  train  upon  which  the  plaintiff 
was  employed  would  have  been  able  to  make  its  schedule  time;  and, 
if  it  had  made  its  schedule  time,  then  there  would  have  been  no 
imminence  of  a  collision  at  Brewer;  and;  if  ther^  had  been  no  immi- 
nence of  a  collision,  there  would  have  been  no  necessity  on  the 
part  of  the  plaintiff  to  jump  from  the  moving  train  in  order  to  set 
the  switch.  But  the  crank  pin  was  allowed  to  get  too  hot  to  make 
the  schedule  time,  and  there  was  imminence  of  a  collision,  and 
because  of  such  imminence  the  plaintiff  jumped  off  from  the  car, 
and,  as  he  was  injured  in  such  jump,  he  was  entitled  to  recover 
because  the  crank  pin  was  allowed  to  get  too  hot.  Or,  take  the 
other  proposition  that,  if  there  had  been  a  switch  on  the  east  end 
of  the  side  track  at  Brewer,  the  train  would  have  entered  said  side 
track,  and  it  would  have  become  the  duty  of  another  brakeman  to 
set  such  switch,  and,  therefore,  there  would  not  have  been  any 
necessity  on  the  part  of  the  plaintiff  to  jump  from  the  moving  train, 
and  consequently  he  would  not  have  been  injured.  However  logical 
these  deductions  may  be,  they  fail  to  establish  a  right  of  recovery 
in  the  plaintiff  for  the  injuries  which  undoubtedly  he  sustained.  To 
constitute  an  actionable  tort,  there  must  be  damage  to  the  plaintiff, 
and  negligence  by  the  defendant,  causing  the  injury.  Railroad  zk 
Freeman,  75  Ga.  331;  Mayor,  etc.,  r.  Dykes,  103  Ga.  847,  31  S.  E. 
Rep.  443.  See,  also,  Railway  Co.  t\  Price,  106  Ga.  176,  32  S.  E. 
Rep.  77,  43  L.  R.  A.  402,  and  numerous  cases  cited  in  the  opinion 
on  page  178, 106  Ga.,  page  78,  32  S.  E.  Rep.,  and  page  403,  43  L.  R.  A. 
The  direct  and  proximate  cause  of  the  injury  which  the  plaintiff 
sustained  was  caused  by  his  jumping  from  the  train,  and,  if  he  is 
entitled  to  recover  damages  from  the  defendant  company  therefor, 
it  is  because  of  some  negligence  on  the  part  of  said  company  which 
caused  either  the  jump  from  which  the  injury  resulted,  or  negligence 
in  not  protecting  the  place  where  in  fact  he  did  jump.  As  we  have 
seen,  it  is  not  charged  in  the  petition  that  the  railroad  company  was, 
through  its  conductor,  negligent  in  directing  the  plaintiff  to  jump 
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from  the  car  at  the  time  he  did.  Therefore,  discarding  these  remote 
causes,  so  particularly  set  out  in  the  petition,  as  in  themselves  not 
giving  to  the  plaintiff  a  right  of  action,  there  must  remain  but  one 
question,  and  that  is  whether  or  not  the  company  was  negligent  in 
not  protecting  or  blocking  the  frog  in  which  the  foot  of  the  plaintiff 
became  fastened,  and  from  which  fastening  his  serious  injury  was 
a  consequence.  By  section  26  ii  of  the  Civil  Code  it  is  declared 
that  the  master  is  bound  to  exercise  ordinary  care  in  furnishing 
machinery  equal  in  kind  to  that  in  general  use,  and  reasonably  safe 
for  all  persons  who  operate  it  with  ordinary  care  and  diligence.  In 
the  case  of  Whatley  v.  Block,  95  Ga.  15,  21  S.  E.  Rep.  985,  our 
present  chief  justice  quoted  approvingly  the  rule  which  governs  this 
subject,  taken  from  14  Am.  and  £ng.  Enc.  Law,  pp.  903,  904,  in  the 
following  words:  "A  custom  with  reference  to  the  adoption  of 
certain  safeguards  in  a  given  business  must  be  so  general  that  it  is 
presumed  that  the  defendant  had  knowledge  of  it,  in  order  to  make 
him  liable  for  neglecting  to  provide  the  same."  No  general  custom 
of  any  character  was  shown  to  exist  in  relation  to  blocking  the  frogs 
of  a  switch  on  a  railroad  track,  either  at  the  time  the  plaintiff  sus- 
tained his  injuries,  or  at  the  time  of  the  trial.  The  evidence  of  the 
plaintiff  on  this  subject  only  went  to  the  extent  of  showing  that 
since  he  had  sustained  his  injuries  certain  particular  frogs  on  the 
Central  Railroad  had  been  blocked,  and  that  on  the  Plant  System 
of  railroads  there  existed  a  number  of  different  kinds  of  blocks  to 
such  frogs.  But  the  master,  while  bound  to  exercise  due  care  in 
protecting  his  servant  in  the  use  of  these  frogs,  cannot  be  bound 
to  provide  a  particular  contrivance  until  it  is  shown  primarily  that 
such  a  contrivance  is  a  safeguard,  to  some  extent,  at  least,  against 
such  injuries,  and  that  it  is  a  general  custom  among  other  persons 
engaged  in  the  same  character  of  business  to  employ  them.  The 
evidence  entirely  failed  to  show  that  the  employment  of  these  blocks 
was  even  a  custom  among  railroads.  Whether  they  are  or  not,  we 
do  not  know;  and,  while  the  evidence  of  the  plaintiff  contained  in 
this  record  is  sufficient  to  show  that  they  are  a  protection,  it  does 
not  show  that  they  were  or  are  in  such  general  use  by  the  railroads 
of  the  country  as  to  make  the  railroad  company  in  this  case  responsi- 
ble for  their  nonuse;  and  inasmuch  as  this  general  custom  was  not 
shown,  and  this  being  the  only  point  set  out  in  the  petition  as  show- 
ing negligence  on  which  a  recovery  could  have  been  had  if  satisfac- 
torily proven,  it  follows  that  a  nonsuit  should  have  been  awarded. 
Because  of  so  ruling,  it  is  unnecessary  to  pass  on  the  error  alleged 
to  have  been  committed  in  overruling  the  motion  for  a  new  trial. 
Judgment  reversed.     All  the  justices  concurring. 
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ST.  LOUIS  AND  SAN  FRANCISCO  RAILWAY 

COMPANY  V.  BLINN. 

Court  of  Appeals^  Kansas^  Southern  Department^  E.  D.^  October^  igoo. 


PEDESTRIAN  STRUCK  AND  KILLED  BY  TRAIN  AT  CROSSING  —  IN- 
STRUCTION —  DAMAGES.  —  i.  An  JDStraction  which  aathoriied  the 
jury  to  find  for  the  plaintiff  apon  a  ground  of  negligence  not  alleged  in  the 
petition  held  erroneous. 

2.  In  the  absence  of  evidence  tending  to  show  the  pecuniary  value  of  a  life 
terminated  by  the  negligent  act  of  another,  and  in  the  absence  of  proven 
facts  which  might  furnish  the  elements  entering  into  a  just  estimate  of  the 
pecuniary  value  of  the  life  so  lost,  a  verdict  in  favor  of  the  administrator  o£ 
the  estate  of  the  deceased  person  for  more  than  nominal  damages  cannot 
be  sustained. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wilson  County. 

Action  by  Samuel  Blinn,  administrator  of  the  estate  of  Annette 
D.  Blinn,  deceased,  against  the  St.  Louis  and  San  Francisco  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  reversed, 

J.  W.  Gleed  and  John  L.  Hunt,  for  plaintiff  in  error. 

T.  J.  Hudson  and  Willets  &  Cooper,  for  defendant  in  error. 

Milton,  J.  —  This  action  was  brought  by  Samuel  Blinn,  as 
administrator  of  the  estate  of  his  deceased  wife,  Annette  D.  Blinn^ 
who  was  killed  at  a  highway  crossing  on  the  line  of  the  St.  Louis 
and  San  Francisco  Railroad,  near  the  village  of  New  Albany,  Wilson 
county,  on  January  27,  1897.  She  was  walking  alone  towards  the 
north  on  the  public  highway,  which  extended  north  from  a  point 
near  her  residence,  and  was  struck  by  a  passenger  engine  attached 
to  a  train  of  cars,  and  operated  by  the  defendant  company,  at  about 
two  o'clock  p.  M.  on  the  day  named.  The  petition  asked  for  dam- 
ages in  the  sum  of  $10,000,  and  alleged  that  the  action  was  brought 
for  the  benefit  of  the  five  children  of  the  deceased.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  below  in  the  sum  of 
$1,000,  and  judgment  was  entered  accordingly.  The  allegation  of 
the  amended  petition  charging  negligence  of  the  defendant  is  as 
follows:  "That  as  the  deceased,  Annette  D.  Blinn,  had  reached 
the  crossing  aforesaid,  and  was  in  the  act  of  crossing  said  railroad, 
the  defendant  carelessly  and  negligently  caused  one  of  its  locomo- 
tives, with  a  train  of  passenger  coaches  and  other  cars  attached 
thereto,  to  approach  said  crossing  from  the  east,  and  then  and  there 
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pass  rapidly  over  said  railroad,  and  negligently  and  carelessly 
omitted  its  duty  while  approaching  said  crossing  to  give  signals  of 
the  approach  of  said  train  by  ringing  a  bell  or  sounding  a  whistle; 
that  in  consequence  thereof  the  locomotive  and  cars  struck  her,  the 
said  Annette  D.  Blinn,  with  great  violence,  and  threw  her  out  and 
upon  the  ground  with  such  force  as  to  cause  the  death  of  her,  the 
said  Annette  D.  Blinn,  immediately,  or  in  a  very  short  space  of 
time,  not  to  exceed  five  minutes."  The  petition  also  alleged  a  large 
amount  of  evidentiary  matter,  part  of  which  was  to  the  effect  that 
a  hedge  fence  was  growing  and  standing  on  the  east  side  of  the 
highway  over  which  the  deceased  was  traveling  towards  the  crossing! 
and  that  such  fence  extended  to  within  a  few  feet  of  the  railroad 
track.  It  was  further  alleged  that  the  train  which  struck  and  killed 
the  deceased  was  running  at  a  rate  of  about  sixty  miles  an  hour. 
The  plaintiff  moved  to  strike  out  these  allegations  of  evidentiary 
matter,  but  the  motion  was  overruled.  The  answer  contained  a 
general  denial  and  a  plea  of  contributory  negligence.  The  evidence 
as  to  the  alleged  negligence  of  the  defendant  in  failing  to  sound  the 
whistle  when  approaching  the  crossing  where  Mrs.  Blinn  was  killed 
was  very  conflicting.  Evidence  concerning  the  dangerous  character 
of  the  crossing  for  one  approaching  from  the  south,  on  account  of 
the  fence,  and  the  grass  and  weeds  on  the  right  of  way  east  of  the 
fence,  was  received  without  objection  by  the  defendant.  The 
court  gave,  among  others,  the  following  instruction:  "  7.  With 
reference  to  the  alleged  hedge  fence  on  defendant's  right  of  way, 
you  are  instructed  as  follows:  If  you  should  believe  from  the  evi- 
dence that  the  defendant  unnecessarily  and  negligently  permitted  a 
hedge  fence  to  remain  standing  on  its  right  of  way,  that  said  fence 
was  of  such  height  and  in  such  condition  that  it  obstructed  the  view 
of  the  deceased  of  the  train  which  was  approaching,  and  that  such 
alleged  hedge  fence  was  one  of  the  contributing  causes  which 
resulted  in  the  death  of  the  deceased,  then  and  under  those  circum- 
stances, if  the  deceased  was  free  herself  from  ordinary  negligence 
contributing  directly  to  her  own  death,  the  defendant  would  be 
liable  in  this  action."  Without  discussing  all  the  questions  raised 
by  counsel,  we  shall  briefly  consider  two,  which,  in  our  opinion, 
require  reversal  of  the  judgment. 

I.  The  court  instructed  the  jury  that  if  the  defendant  unneces- 
sarily and  negligently  permitted  a  hedge  fence  to  remain  standing 
on  its  right  of  way  in  such  condition  as  to  obstruct  Mrs.  BIinn*s 
view  of  the  approaching  train,  and  that  if  the  jury  should  believe 
the  hedge  fence  was  one  of  the  causes  contributing  to  her  injury, 
then  the  defendant  would  be  liable,  provided  they  also  found  that 
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the  deceased  was  free  from  ordinary  negligence  contributing  to  her 
own  death.  The  petition  did  not  allege  that  the  hedge  fence  was 
on  the  right  of  way,  nor  that  the  company  was  in  any  wise  negli- 
gent in  respect  to  the  fence.  There  is  only  one  ground  of  negli- 
gence pleaded.  That  is  the  defendant's  failure  to  sound  the  whistle 
or  ring  the  bell  before  reaching  the  crossing.  The  instruction  was 
clearly  erroneous,  since  under  its  guidance  the  jury  were  permitted 
to  find  for  the  plaintiff  on  account  of  negligence  not  alleged  in  the 
petition.  This  view  is  sustained  in  principle  by  the  following 
decision:  *'  In  an  action  against  a  railway  company  by  one  of  its 
employees  to  recover  damages  for  injuries  occasioned  by  negligence 
of  the  defendant  or  its  servants,  the  negligence  proven  at  the  trial, 
and  found  by  the  jury  as  a  basis  of  a  general  verdict  in  favor  of  the 
plaintiff,  must  correspond  with  the  averments  of  the  petition." 
Railway  v.  Griffith,  54  Kan.  428,  38  Pac.  Rep.  478  (Syl.).  In  the 
opinion  in  that  case  the  court  said  that  *'  the  allegation  of  negli- 
gence in  one  particular  does  not  warrant  a  recovery  on  proof  of 
negligence  in  another  and  different  matter."  To  the  same  effect 
is  the  decision  in  the  case  of  Railroad  Co.  v,  Owens,  6  Kan.  App. 
515,  50  Pac.  Rep.  962,  3  Am.  Neg.  Rep.  705  n. 

2.  It  is  contended  that  the  damages  awarded  are  excessive,  and 
that  the  evidence  entitled  the  plaintiff  to  nominal  damages  only. 
The  record  shows  that  the  deceased  was  the  mother  of  five  children, 
who  survived  her;  that  she  was  fifty-nine  years  of  age,  in  good 
health,  and  possessed  of  superior  intelligence;  that  she  was  active 
and  vigorous,  and  was  walking  from  her  home  to  visit  a  sick  woman 
in  New  Albany  when  death  overtook  her;  and  that  one  son,  twenty- 
one  years  of  age,  was  living  at  home.  The  petition  shows  that 
Mrs.  Blinn*s  daughter  was  married,  but  neither  the  petition  nor  the 
evidence  indicates  the  age  of  any  of  the  children,  with  the  exception 
stated.  Whether  or  not  more  than  one  lived  at  home  cannot  be 
learned  from  the  record,  nor  does  it  show  whether  Mrs.  Blinn  con- 
tributed in  any  wise  to  his  support,  or  that  she  performed  any  work 
or  earned  anything.  In  the  absence  of  evidence  tending  directly 
to  show  the  pecuniary  value  of  a  life  terminated  by  the  negligent 
act  of  another,  and  in  the  absence  of  proven  facts  which  might  fur- 
nish the  elements  entering  into  a  just  estimate  of  the  pecuniary 
value  of  the  life  so  lost,  a  verdict  in  favor  of  the  administrator  of 
the  estate  of  the  deceased  person  for  more  than  nominal  dama^;es 
cannot  be  sustained.  Railroad  Co.  v.  Brown,  26  Kan.  443;  Railway 
Co.  IK  Moffatt,  60  Kan.  113,  55  Pac.  Rep.  837. 

Whether  or  not  the  demurrer  to  the  evidence  produced  by  the 
plaintiff  should  have  been  sustained  for  the  reason  that  it  tended  to 
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prove  contributory  negligence  on  the  part  of  the  deceased  is  a 
somewhat  difficult  question,  under  recent  decisions  of  the  Supreme 
Court.  We  are  inclined  to  the  view  that  the  cases  of  Railway  Co. 
V.  Williams,  56  Kan.  333,  43  Pac.  Rep.  246,  and  Railway  Co.  v. 
Powers,  58  Kan.  544,  50  Pac.  Rep.  452,  authorize  the  overruling  of 
the  demurrer  to  the  evidence.  Other  questions  discussed  by  coun- 
sel do  not  require  special  mention. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


VALLEY  TURNPIKE  AND  GRAVEL-ROAD 

COMPANY  V.  LYONS. 

Court  of  Appeals^  Kentucky y  October ^  ipoo. 


INJURED  WHILE  DRIVING  —  OBSTRUCTION  ON  TURNPIKE  ROAD  — 
HARMLESS  ERROR  — JURY  VIEWING  PLACE  OF  ACCIDENT.  —  In 
an  action  to  recover  damages  against  a  turnpike-road  company  for  injuries 
to  plaintiff  and  her  wagon,  caused  by  driving  into  a  gravel  pile  on  the  road, 
it  was  held  that  the  statement  of  the  court  during  the  trial,  in  the  hearing 
of  the  jury,  to  the  effect  that  plaintiff  had  the  right  to  travel  over  any  part 
of  defendant's  sixty-feet  right  of  way,  was  not  prejudicial  to  the  substantial 
rights  of  defendant,  under  the  evidence  in  the  case. 

JIM,  also,  that  the  question  of  sending  the  jury  to  view  the  place  where  the 
accident  occurred  is  largely  within  the  discretion  of  the  trial  judge,  and  was 
not  abused  in  this  case. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Division. 

Action  by  Sadie  A.  Lyons  against  the  Valley  Turnpike  and  Gravel- 
Road  Company  to  recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Judgment  affirmed, 

KoHN,  Baird  &  Spindle  and  Pryor,  O'Neal  &  Pryor,  for 
appellant. 

Gardner  &  Moxley,  for  appellee.  * 

GuFFY,  J.  —  The  appellee  instituted  this  action  against  the  appel- 
lant to  recover  damages  for  injuries  to  herself  and  surrey,  received 
by  her  when  traveling  along  appellant's  road.  The  substance  of 
the  claim  is  that  after  night,  about  half-past  six  o'clock,  she  was 
returning  home  from  the  city  of  Louisville  in  a  surrey  drawn  by  a 
horse  owned  by  her  neighbor  Simcoe,  and  that,  in  order  to  avoid 
and  pass  by  a  large  wagon  and  team  in  front  of  them  on  said  road, 
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the  driver  drove  to  the  right,  to  pass  around  said  wagon,  when  her 
conveyance  ran  into  or  upon,  or  came  in  contact  with,  a  large  pile 
of  gravel  which  had  been  carelessly  or  negligently  deposited  by  the 
appellant  on  and  in  the  said  turnpike  road,  which,  owing  to  the 
darkness,  was  not  observed  by  the  said  driver,  and  that  the  said 
pile  of  gravel  was  unusually  high  and  large,  and  was  deposited  at  a 
point  on  said  road  usually  traveled  by  persons  in  conveyances,  and 
necessary  to  be  traveled  over  in  order  for  conveyances  to  be  driven 
by  and  pass  each  other  at  said  points.  The  petition  further  shows 
that  appellee  was  severely  and  permanently  injured,  and  her  vehicle 
damaged,  and  that  she  was  put  to  great  expense  for  medical  treat- 
ment. The  first  paragraph  of  the  answer  may  be  treated  as  a  denial 
of  all  the  averments  of  the  petition  which  show  a  right  to  recover. 
The  second  paragraph  shows  that  appellant  owns  the  right  of  way 
through  and  over  which  the  turnpike  runs,  of  an  average  width  of 
about  sixty  feet;  that  the  said  turnpike  road  proper  is  composed  of 
metal  of  an  average  width  of  sixteen  feet^  built  along,  through, 
and  over  substantially  the  center  of  said  right  of  way;  and  that 
upon  each  side  of  said  turnpike  road,  at  and  near  the  point  referred 
to  in  the  petition,  is  a  summer  road  of  about  the  width  of  twenty 
feet  each,  and  there  is  an  abundance  of  rodhi  for  vehicles  to  pass 
each  other  both  along  and  over  the  said  turnpike  road,  and  also 
along  and  over  the  said  summer  roads  on  each  side  thereof.  It 
states  that  at  the  time  complained  of  in  the  petition,  and  for  a  long 
time  prior  thereto,  there  was  a  strip  of  land  covered  with  blue-grass 
sod  between  the  said  turnpike  road  and  the  right  of  way  on  the 
west  side  thereof,  which  said  strip  of  ground  was  of  the  average 
width  of  about  eight  feet,  and  said  strip  of  ground  was  about  i,ooo 
feet  long,  and  the  said  strip  of  ground  for  the  most  part  was  covered 
by  blue  grass,  and  was  not  used  or  intended  to  be  used  by  the  pub- 
lic for  travel,  and  was  not  on  a  level  with  the  said  summer  road  or 
turnpike.  It  says  that  for  many  years  it  had  been  a  custom  of  this 
defendant  to  place  at  different  points  on  said  strip  of  ground  the 
gravel,  rock,  and  other  material  used  by  it  to  work  its  said  turnpike 
road  and  keep  same  in  repair,  and  especially  during  the  winter 
months,  when  it  is  impossible  to  haul  the  necessary  material  to  said 
road,  all  of  which  facts  were  well  known  to  the  plaintiff  and  her  said 
driver,  and  had  been  known  to  them  for  many  months  or  years,  and 
the  location  of  the  gravel  complained  of  in  the  petition  was  well 
known  to  the  plaintiff  and  the  driver  of  her  said  conveyance.  It 
states  that  the  plaintiff  and  said  driver  had  no  right  to  enter  upon 
said  strip  of  ground  with  their  said  conveyance;  that  the  same  had 
been  expressly  reserved  by  the  defendant  from  public  travel,  and 
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was  used  by  it  for  the  purposes  aforesaid,  and  at  the  time  the  said 
plaintiff  and  said  driver  drove  her  conveyance  along  and  over  said 
strip  of  ground  they  were  trespassing  on  the  strip  which  was  not 
provided  for  public  travel,  all  of  which  was  well  known  to  the  plain- 
tiff and  said  driver.  It  states  that  it  had  furnished  ample  accom- 
modation to  the  public,  and,  if  the  plaintiff  desired  to  pass  any 
vehicle,  she  had  ample  room  so  to  do  without  trespassing  upon  said 
strip  of  ground,  and  said  gravel  pile  was  so  located  on  said  strip  as 
not  to  approach  said  summer  road  or  turnpike  road,  or  to  interfere 
in  the  slightest  manner  or  to  the  slightest  extent  with  conveyances 
on  either  of  said  roads,  and  at  the  time  complained  of  by  the  plain- 
tiff they  were  on  a  part  of  said  right  of  way  on  which  they  had  no 
right  to  be,  and  were  trespassing.  Paragraph  three  is  as  follows: 
"For  further  answer,  this  defendant  states  that  at  the  time  com- 
plained of  in  the  petition  the  plaintiff  and  her  said  driver  of  said 
conveyance  were  guilty  of  negligence  which  contributed  to  cause 
and  bring  about  the  injuries  complained  of  in  the  petition,  and  but 
for  which  said  contributory  negligence  on  the  part  of  the  plaintiff 
and  her  said  driver  said  injuries  would  not  and  could  not  have  hap- 
pened." To  the  foregoing  answer  the  appellee  replied  as  follows: 
"  For  reply  to  so  much  of  the  answer  of  the  defendant  as  she  is 
advised  it  is  proper  for  her  to  make,  the  plaintiff,  Sadie  A.  Lyons, 
denies  that  said  turnpike  road  proper  is  composed  of  metal  of  an 
average  width  of  sixteen  feet,  built  along,  through,  and  over  sub- 
stantially the  center  of  said  right  of  way,  or  that  upon  each  side  of 
said  turnpike  road  at  or  near  the  point  referred  to  in  the  petition  is 
a  summer  road  of  about  the  width  of  twenty  feet  each,  or  that  there 
is  an  abundance  of  room  for  vehicles  to  pass  each  other  both  along 
and  over  the  said  turnpike  road,  or  over  and  along  the  said  summer 
roads  on  each  side  thereof.  She  denies  that  at  the  time  complained^ 
of  in  the  petition,  or  for  a  long  time  prior  thereto,  there  was  a  strip 
of  land  covered  with  blue-grass  sod  between  the  said  turnpike  road 
and  the  right  of  way  on  the  west  side  thereof,  which  said  strip  of 
ground  was  of  the  average  width  of  about  eight  feet,  or  said  strip 
of  ground  was  about  i,ooo  feet  long,  or  that  the  said  strip  of  ground 
for  the  most  part  was  covered  by  blue  grass,  and  was  not  used  or 
intended  to  be  used  by  the  public  for  travel,  or  was  not  on  a  level 
with  the  said  summer  road  or  turnpike  road.  She  denies  that  for 
many  years  it  had  been  a  custom  of  the  defendant  to  place  at 
different  points  on  said  strip  of  ground  the  gravel,  rock,  and  other 
material  used  by  it  to  work  its  said  turnpike  road  and  keep  same  in 
repair,  or  especially  during  the  winter  months,  when  it  is  impossible 
to  haul  the  necessary  material  to  said  road,  or  that  all  of  which 
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facts  were  well  or  at  all  known  to  the  plainti£f  or  her  said  driver, 
and  had  been  known  to  them  for  many  months  or  years,  or  that  the 
location  of  the  gravel  complained  of  in  the  petition  was  well  or  at 
all  known  to  the  plaintiff  or  the  driver  of  her  said  conveyance.  She 
denies  that  she  or  her  said  driver  had  no  right  to  enter  upon  said 
strip  of  ground  with  their  said  conveyance;  denies  that  the  same 
had  been  expressly  reserved  by  the  defendant  from  public  travel  or 
was  used  by  it  for  the  purposes  aforesaid,  or  at  the  time  the  said 
plaintiff  and  her  said  driver  drove  her  conveyance  along  and  over 
said  strip  of  ground  they  were  trespassing  on  the  strip,  or  any  strip 
which  was  not  provided  for  public  travel;  denies  that  all  or  any  of 
which  was  well  or  at  all  known  to  the  plaintiff  or  said  driver.  She 
denies  that  the  defendant  had  furnished  ample  accommodation  to 
the  public,  or  that,  if  the  plaintiff  desired  to  pass  any  vehicle,  she 
had  ample  room  so  to  do  without  trespassing  upon  said  strip  of 
ground,  and  denies  that  said  gravel  pile  was  so  located  on  said  strip, 
or  at  all,  as  not  to  approach  said  summer  road  or  turnpike  road,  or 
to  interfere  in  the  slightest  manner  or  to  the  slightest  extent  with 
conveyances  on  either  of  said  roads,  and  denies  that,  at  the  time 
complained  of  by  the  plaintiff,  she  or  her  said  driver  were  on  a  part 
of  said  right  of  way  on  which  they  had  no  right  to  be,  or  were  tres- 
passing. No.  2.  The  plaintiff  denies  that  at  the  time  complained 
of  in  the  petition  she  or  her  said  driver  of  ssdd  conveyance  was 
guilty  of  negligence  which  contributed  to  cause  or  bring  about  the 
injuries  complained  of  in  the  petition,  and  but  for  which  said  con- 
tributory negligence  on  the  part  of  the  plaintiff  or  her  said  driver 
said  injuries  would  not  or  could  not  have  happened."  A  jury  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  the  appellee  for 
$1,500,  and  appellant's  motion  for  a  new  trial  having  been  overruled, 
it  prosecutes  this  appeal. 

The  testimony  of  plaintiff  conduced  to  show  that  she  was  severely 
and  permanently  injured.  Hence  the  verdict  of  the  jury  cannot  be 
said  to  be  excessive.  We  do  not  think  that  the  statement  of  the 
court  during  the  trial,  in  hearing  of  the  jury,  to  the  effect  that 
appellee  had  the  right  to  travel  over  any  part  of  appellant's  sixty- 
feet  right  of  way,  was  prejudicial  to  the  substantial  rights  of  appel- 
lant, under  the  evidence  in  the  case.  The  question  of  sending  the 
jury  to  view  the  place  where  the  accident  occurred  is  largely  a 
question  within  the  discretion  of  the  trial  judge,  and  was  not  abused 
in  this  case.  We  do  not  think  the  court  erred  as  to  the  admission 
or  rejection  of  evidence.  The  instructions  given  by  the  court  cor- 
rectly stated  the  law  applicable  to  the  case  on  trial,  when  all  the 
facts  are  considered.     It  may  be  that  there  is  some  conflict  in  the 
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testimony^  but  it  seems  clear  to  us  that  the  evidence  was  amply 
sufficient  to  authorize  the  jury  to  find  in  favor  of  appellee  as  to  all 
the  points  or  questions  in  controversy. 
Judgment  affirmed. 

PIERCE  V.  BANGOR  AND  AROOSTOOK  RAILROAD 

COMPANY. 

Supreme  Judicial  Couri^  Maine^  M^y^  1900. 


PROPERTY  DESTROYED  BY  RAILROAD  FIRES  —STATUTE  —  SPARKS 
FROM  LOCOMOTIVE  —  EVIDENCE  —  MEMORANDA.  -  i.  The  lia- 
bility of  a  railroad  company  to  make  compensation  for  injury  to  property 
along  its  route  by  fire  communicated  by  a  locomotive  engine  in  its  use, 
created  \>y  statute  (Rev.  St.,  c.  51,  §  64),  is  co-extensive  with  the  right  given 
to  the  railroad  company  by  the  same  statute  to  insure  such  property  (i). 

a.  For  the  company  to  be  liable  there  must  be  such  elements  of  permanency  in 
the  situation  of  the  property  that  the  railroad  company  may  have  a  reason- 
able opportunity  to  protect  itself  against  its  liability  by  insurance.  Upon 
this  principle,  a  railroad  company  is  not  liable  for  the  destruction  of  prop- 
erty, under  the  statute,  temporarily  located  along  its  route,  and  which  may 
be  so  soon  and  so  readily  moved  that  the  company  cannot,  by  the  exercise 
of  reasonable  diligence,  protect  itself  against  liability  by  insurance,  but  the 
company  is  liable  under  the  statute  for  merchandise,  lumber,  or  other 
chattels  regularly  and  permanently  located  along  its  route. 

3*  Held^  that  the  property  of  the  plaintiff  destroyed  by  fite  communicated  by  a 
locomotive  engine  in  the  defendant's  use  had  such  elements  of  permanency 
in  its  situation  and  other  conditions  as  to  place  it  within  the  protection  of 
the  statute. 

4.  The  plaintiff  testified  that  shortly  before  the  fire  he  had  taken  an  account  of 

the  ship-knees,  the  property  destroyed;  that  in  the  first  instance  he  made 
his  memoranda  upon  a  shingle,  and  subsequently,  upon  the  conclusion  of 
his  account  taking,  he  transferred  the  result  of  his  account  to  a  small  memo- 
randum book.  In  answering  a  question  as  to  the  number  and  sizes  of  these 
ship-knees  destroyed,  he  was  allowed  by  the  court  to  refer  to  the  small 
memorandum  book  for  the  purpose  of  refreshing  his  recollection,  against 
the  defendant's  objection,  as  stated,  that  "  this  book  is  not  a  book  of  origi- 
nal entry."  Held^  that  the  ruling  was  correct;  that  for  this  purpose  it  was 
not  necessary  that  the  writing  should  have  been  an  original  one. 

5.  Where  objection  is  made  because  the  witness,  after  referring  to  his  memo- 

randa, had  no  independent  recollection  of  the  facts  that  he  testified  to,  htld, 
that  this  objection  is  also  unavailing.    A  witness  may  be  allowed  to  assist 

I.  See  note  at  end  of  this  case,  on  See  also  notes  of  Recent  Cases  Re- 
liability OP  Railroad  Companies  for  latino  to  Railroad  Fires,  appended 
Damage  by  Firs  Caused  by  Emission  to  the  case  next  reported  herein. 
OF  Sparks  from  Locomotives. 
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his  memory  by  referring  to  writings,  when  he  recollects  haWng  seen  the 
writing  before,  although  he  has  at  the  time  of  testifying  no  independent 
recollection  of  the  facts  mentioned  in  it,  if  he  remembers  that,  at  the  time 
he  saw  the  writing  before,  he  knew  the  contents  to  be  correcL 
(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Piscataquis  County. 

Action  by  Charles  W.  Pierce  against  the  Bangor  and  Aroostook 
Railroad  Company,  under  Rev.  St.  c.  51,  sec.  64.  for  destruction  of 
ship-knees  by  fire  from  defendant*s  locomotive.  Verdict  for  plain- 
tiff. Motion  for  new  trial,  and  exceptions  by  defendant.  Motion 
and  exceptions  overruled. 

Argued   before  Emery,   Haskell,  Wiswell,  Strout  and  Say* 

AGE,  J  J. 

H.  Hudson  and  M.  L.  Durgin,    for  plaintiff. 

F.  H.  Appleton  and  H.  R.  Chaplin,  for  defendant. 

Wiswell,  J.  —  This  is  an  action  to  recover  damages  for  the 
destruction  of  a  quantity  of  ship-knees  belonging  to  the  plaintiff, 
and  situated  along  the  route  of  the  defendant's  railroad,  by  fire 
communicated  by  a  locomotive  engine  in  the  defendant's  use.  The 
plaintiff's  writ  contains  two  counts,  —  one,  alleging  that  the  destruc- 
tion of  the  plaintiff's  property  by  fire  was  caused  by  the  defendant's 
negligence;  the  other,  based  upon  the  statute  (Rev.  St.  c.  51, 
sec.  64). 

At  the  trial  there  was  no  controversy  as  to  the  nature,  location, 
or  description,  except  as  to  quantity,  of  the  plaintiff's  property,  and 
the  testimony  on  behalf  of  the  plaintiff,  as  to  the  time  during  which, 
and  the  manner  in  which,  he  had  been  storing  these  ship-knees,  in 
the  place  where  they  were  when  destroyed  by  fire,  was  undisputed. 
Consequently  the  justice  presiding  instructed  the  jury,  in  effect, 
that  the  defendant  was  liable  under  the  statute,  and  that  they  need 
not  consider  the  allegations,  of  the  defendant's  negligence.  To  this 
instruction  the  defendant  excepted,  the  only  question  presented 
thereby  being  as  to  whether  the  nature,  situation,  and  condition  of 
the  plaintiff's  property,  and  the  length  of  time  during  which  the 
place  where  the  loss  occurred  had  been  used  by  the  plaintiff  for  this 
purpose,  were  such  as  to  bring  this  property  within  the  meaning 
and  protection  of  the  statute  upon  which  this  count  in  the  writ  was 
based. 

From  the  uncontradicted  testimony  upon  the  part  of  the  plaintiff, 
these  facts  appear:  The  property  destroyed  by  fire  was  along  the 
route  of  the  defendant's  railroad;  in  fact,  it  was  within  and  about 
a  storehouse  or  shed  on  the  company's  land,  placed  there  with  the 
consent  of  the  defendant's  predecessor  in  the  ownership  of  the 
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road,  and  maintained,  since  1892,  with  the  implied  consent  of  the 
defendant.  It  was  built  by  the  plaintifif  in  the  year  1881  or  1882, 
for  the  purpose  of  storing  ship  knees  therein.  The  shed  was  an 
inexpensive  one,  costing  originally,  as  testified  by  the  plaintifif, 
about  $125;  but  it  was  a  frame  building,  placed  upon  cedar  posts 
set  in  the  ground,  its  roof  was  boarded  and  shingled,  and  its  sides 
boarded,  although  the  lower  boards  were  removed  from  time  to 
time  as  the  plaintifif  had  occasion  to  do  so  for  the  purpose  of  putting 
in  or  taking  out  these  knees.  The  building  was  ninety-two  feet 
long,  nineteen  feet  wide,  and  sixteen  feet  posted  on  the  one  side, 
and  eleven  to  twelve  feet  on  the  other. 

From  the  time  that  this  shed  was  first  built,  in  1882,  ten  years 
before  the  defendant  commenced  the  operation  of  the  railroad,  up 
to  the  time  of  its  destruction  by  fire,  May  21,  1896,  it  had  been 
continuously  used  by  the  plaintifif  for  the  storage  of  knees,  which 
he  was  engaged  in  the  business  of  buying,  getting  out  himself,  and 
selling;  and  during  all  of  that  time,  according  to  the  undisputed 
testimony  in  behalf  of  the  plaintifif,  he  had  also  occupied  the  land 
in  the  immediate  vicinity  of  the  shed  for  the  purpose  of  piling  there 
these  knees.  A  portion  of  the  knees  was  each  year  brought  there 
upon  the  defendant's  railroad,  unloaded  from  a  siding  near  the  shed, 
hauled  some  distance  by  the  plaintifif  to  his  mill  to  be  finished  or 
dressed,  and  then  hauled  back  to  the  storehouse,  where  and  about 
which  they  were  stored  until  sold,  when  they  were  generally  shipped 
over  the  defendant's  railroad.  The  plaintifif  testified  that  this  busi- 
ness had  amounted  during  these  years  to  something  about  $7,000 
each  year. 

Under  these  circumstances,  we  think  that  the  plaintifif's  property, 
that  outside  of  the  shed  as  well  as  inside,  came  within  the  protec- 
tion of  the  statute,  and  that  the  ruling  that  the  defendant  was  liable 
for  its  destruction  by  fire  admitted  to  have  been  communicated  by 
one  of  its  engines  was  correct. 

When  this  statute  was  first  considered  by  the  court  in  Chapman 
V.  Railroad  Co.,  37  Me.  92,  the  court  construed  it  as  giving  to  the 
railroad  company  a  right  to  insure  property  along  its  route  coex- 
tensive with  the  company's  liability  for  its  destruction.  "  To  make 
this  right  to  insure  property  of  any  practical  value  to  the  corpora- 
tion, the  property  must  be  of  such  a  character  and  so  situated  as  to 
render  insurance  practicable  by  the  use  of  reasonable  diligence." 
And  it  was  then  decided  that  a  railroad  company  is  not  liable  under 
this  statute  for  property  which  is  so  temporarily  located  along  its 
route  that  the  company  does  not  have  a  reasonable  opportunity  to 
insure  it. 
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This  general  principle  has  been  followed  by  the  court  in  all  of  the 
cases  that  have  come  before  it.  For  instance,  in  Chapman  v.  Rail* 
road  Co.,  supra^  the  court  held  that  the  property  destroyed  by  fire 
had  no  established  location,  that  it  was  deposited  and  removed  with 
such  facility  as  to  render  insurance  impracticable  and  unavailable, 
and  that  consequently  it  was  not  within  the  meaning  of  the  statute. 
In  Lowney  t^.  Railroad  Co.,  78  Me.  479,  7  Atl.  Rep.  381,  the  decision 
of  the  court  that  the  company  was  not  liable  was  based  upon  the 
fact  that  the  property  destroyed  consisted  of  movable  acticles, 
temporarily  placed  near  the  railroad  track,  as  in  the  case  of  Chap- 
man V.  Railroad  Co. 

But  in  Stearns  v.  Railroad  Co.^  46  Me.  95,  to  recover  damages  for 
the  destruction  of  a  chair  factory,  the  machinery  and  tools  therein, 
and  chairs  wholly  or  partially  manufactured,  together  with  stock 
used  in  their  manufacture;  in  Bean  v.  Railroad  Co.,  t^  ^^-  294*  to 
recover  for  the  destruction  of  a  stock  of  goods  in  a  store  occupied 
by  the  plaintiff  near  the  railroad  track;  and  in  Thatchers.  Railroad 
Co.,  85  Me.  502,  27  Atl.  Rep.  519,  to  recover  for  the  destruction  of 
a  quantity  of  lumber  stored  upon  a  piling  ground  near  the  defend- 
ant's track,  which  had  been  used  by  the  plaintiff  for  the  same  pur- 
pose for  a  number  of  years  in  connection  with  his  mill,  with  the 
knowledge  of  the  defendant  company,  which  had  built  side  tracks 
to  facilitate  the  shipping  of  lumber  from  the  piling  place,  —  this 
court  held  that  in  each  of  these  cases  the  railroad  company  was 
liable. 

The  distinction  between  these  two  classes  of  cases  is  well  marked. 
They  are  all  decided  upon  the  construction  of  the  statute  laid  down 
by  the  court  in  the  first  case  in  which  it  was  considered;  that  is, 
that  the  liability  of  the  company  should  be  co-extensive  only  with 
its  practical  opportunity  to  insure  the  property  along  its  route  for 
which  it  might  be  liable.  For  the  company  to  be  liable  there  must 
be  such  elements  of  permanency  in  the  situation  of  the  property 
that  the  railroad  company  may  protect  itself  against  its  liability  by 
insurance.  Upon  this  principle  a  railroad  company  is  not  liable  for 
the  destruction  of  property,  under  the  statute,  temporarily  located 
along  its  route,  and  which  may  be  so  soon  and  so  easily  moved  that 
the  company  cannot,  by  the  exercise  of  reasonable  diligence,  pro- 
tect itself  against  liability  by  insurance;  but  the  company  is  liable 
under  the  statute  for  merchandise,  lumber,  or  other  chattels  regu- 
larly and  permanently  located  along  its  route. 

It  is,  of  course,  unnecessary  in  any  of  these  cases  that  the  iden- 
tical articles  should  remain  situated  along  the  route  for  any  particu- 
lar length  of  time.     These  may  be  constantly  changing,  as  do  the 
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various  articles  in  a  stock  of  goods,  while  the  stock  itself,  replen- 
ished from  time  to  time,  remains  permanently  in  the  place  designed 
for  it.  The  permanency  here  referred  to  means  the  permanent  use 
of  the  particular  place  for  the  same  kind  of  articles  or  goods.  We 
think  that  the  character  of  this  property  belonging  to  the  plaintiff, 
and  the  long-continued  use  that  he  had  made  of  this  storehouse, 
and  its  immediate  vicinity,  for  the  purpose  of  storing  there  his 
ship-knees,  continuously  since  1882,  clearly  bring  the  case  within 
the  meaning  of  the  statute. 

For  the  purpose  of  proving  the  number  and  sizes  of  the  knee^ 
destroyed,  the  plaintiff  testified  that  on  the  12th  and  13th  days  of 
May,  a  few  days  before  the  fire,  he  took  an  account  of  the  same,  in 
the  first  instance  making  his  memoranda  upon  a  shingle,  the  result 
of  which  he  later,  on  the  afternoon  of  the  13th,  transferred  to  a 
small  memorandum  book.  In  answering  a  question  as  to  the  num- 
ber and  sizes  of  the  knees  that  he  had  taken  an  account  of,  he 
referred  to  this  memorandum  book,  when  the  counsel  for  the  defense 
objected  to  such  reference,  giving  as  a  reason  that  "  this  book  is 
not  a  book  of  original  entry."  The  court  overruled  the  objection, 
and  allowed  the  witness  to  refer  to  this  book  for  the  purpose  of 
refreshing  his  recollection.  The  absence  of  the  shingle  upon  which 
the  original  memoranda  were  made  was  unaccounted  for.  To  this 
ruling  the  defendant  excepted. 

Objection  is  now  made  because  the  witness  after  referring  to  his 
memoranda  had  no  independent  recollection  of  the  fact  that  he 
testified  to.  But  this  did  not  appear  to  be  the  case  at  the  time,  and 
objection  was  not  made  at  the  time  for  this  reason.  The  justice 
presiding  only  ruled  that  the  witness  might  refer  to  his  book  con- 
taining memoranda,  made  at  the  close  of  his  stock  taking,  to  refresh 
his  recollection,  and  the  objection  was  that  he  should  not  be  allowed 
to  look  at  the  book  even  for  that  purpose,  because  it  was  not  the 
book  of  original  entry.  For  this  purpose  it  was  not  necessary  that 
the  writing  should  have  been  an  original  one. 

But,  even  if  the  objection  now  urged  had  been  made  at  the  time, 
we  think  that  it  would  have  been  unavailing.  A  witness  may  be 
allowed  to  a'^sist  his  memory  by  referring  to  writings,  **  where  the 
witness  recollects  having  seen  the  writing  before,  and,  though  he 
has  now  no  independent  recollection  of  the  facts  mentioned  in  it, 
yet  he  remembers  that,  at  the  time  he  saw  it,  he  knew  the  contents 
to  be  correct."     i  Greenl.  Ev,  sec.  437. 

When  the  testimony  relates  to  dates,  figures,  amounts,  or  quan- 
tities, which  can  be  retained  in  the  memory  with  difficulty,  if  at  all, 
this  rule  is,  we  believe,  a  necessary  and  wise  one,  and  is  productive 
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of  more  good  than  harm.  The  rule  as  above  stated  is  quoted  ia 
full  and  with  approval  in  Dugan  v.  Mahoney,  ii  Alien,  572. 

The  only  question  raised  by  the  defendant's  motion  for  a  new 
trial  is  as  to  the  amount  of  damages  assessed  by  the  jury,  as  this 
was  the  only  question  submitted  to  the  jury.  But  this  ground  for 
a  new  trial  is  not  urged  by  the  defendant's  counsel  in  argument, 
and  we  think  that  the  amount  of  the  damages  assessed  was  author- 
ized by  the  evidence. 

Motion  and  exceptions  overruled. 


LIABILITY  OF    RAILROAD    COMPANIES    FOR  DAMAGES    BY    FIRE 
CAUSED   BY   SPARKS   FROM   LOCOMOTIVES. 

In  connection  with  Pierce  v,  Bangor  &  Aroostook  R.  R.  Co.  (Maine,  1900),  8 
Am.  Neg.  Rep.  609,  an// (preceding  case  reported),  the  following  note  will  be  of 
interest  on  the  quesdon  of  liability  for  railroad  fires  and  the  statutory  liability 
imposed  upon  railroad  companies  in  several  of  the  States. 

Liability  of  railroad  company. 

The  liability  of  railroad  companies  for  damage  to  property  by  fire  caused  by 
emission  of  sparks  from  locomotives  depends  upon  whether  there  was  negli- 
gence on  their  part.  Sheldon  v,  Hudson  River  R.  R.  Co.,  14  N.  Y.  218;  Rood  v. 
New  York  Central,  etc.,  R.  R.  Co.,  18  Barb.  80;  Collins  v.  New  York  Central, 
etc.,  R.  R.  Co.,  5  Hun,  503;  Webb  v.  Rome,  etc.,  R.  R.  Co.,  49  N.  Y.  490; 
Atch.  Top.  &  S.  F.  R'y  Co.  v.  Dennis,  38  Kan.  424;  Ind.,  etc.,  R.  R.  Co.  v. 
Patamore,  31  Ind.  143;  Burlington,  etc.,  R.  R.  Co.  v,  Westover,  4  Neb.  268; 
White  V.  Chicago,  etc.,  R.  R.  Co.,  i  So.  Dak.  326;  Phila.,  etc.,  R.  R.  Co.  9. 
Hendrickson,  80  Pa.  St.  182;  Bait.,  etc.,  R.  R.  Co.  v.  Woodruff,  4  Md.  242;  St.  L. 
&  S.  F.  R'y  Co.  V,  Blakely  (Kan.  App.),  3  Am.  Neg.  Rep.  24. 

In  Bait.  &  Ohio  R.  R.  Co.  v.  Kreager,  C.  L.  &  W.  R'y  Co.  v,  Ringley,  and  L. 
E.  h  W.  R.  R.  Co.  V.  Falk  (Ohio),  7  Am.  Neg.  Rep.  341,  where  damage  is  caused 
by  fire  originating  on  land  adjacent  to  land  of  railroad  company,  the  fact  that 
the  fire  was  caused  by  sparks  from  engine  \%  prima  facie  evidence  of  negligence 
on  part  of  railroad  company  (under  Act  of  1894,  91  Ohio  Laws,  p.  187);  but  this 
prima  facie  negligence  may  be  overcome  by  proof,  under  proper  pleading,  that 
company  exercised  due  care,  the  burden  being  on  company  to  show  that  it  was 
free  from  negligence. 

In  West  Jersey  R.  R.  Co.  v.  Abbott  (N.  J.),  3  Am.  Neg.  Rep.  574,  it  was  held 
that  where  the  legislature  has  authorized  railroad  companies  to  use  the  danger- 
ous element  of  fire  for  engendering  steam  for  the  propulsion  of  trains,  and  have 
enacted  regulations  in  respect  to  the  precautions  to  be  taken  to  prevent  escape 
of  fire  from  the  smokestacks  of  their  engines,  such  legislative  regulations  define 
and  limit  the  duty  of  the  companies  in  respect  to  the  precautions  required 
against  such  escape  of  fire.  Held^  also,  that  it  was  error  to  permit  jury  to 
determine  whether  or  not,  on  account  of  excessive  drought  rendering  the  com- 
munication of  fire  more  easy,  it  was  the  duty  of  such  companies  to  take  such 
care  as  would  be  sufficient  to  prevent  the  escape  of  any  fire  from  the  smokestacks 
of  their  engines. 


AMERICAN  Negligence  Reports.  615 

In  St.  Louis  &  S.  F.  R'y  Co.  v.  Blakelyi(Kan.  App.),  3  Am.  Neg.  Rep.  24,  it 
was  held  that  if  a  railway  company  shows  by  andisputed  evidence  that  it  has 
taken  every  possible  precaution  to  prevent  the  escape  of  fire  from  its  en^rine, 
and  the  jury  know  of  nothing  l^ft  undone  by  said  company  which  would  have 
prevented  the  fire,  the  jury  should  have  found  for  the  company  on  the  question 
of  negligence. 

Absolute  liability. 

But  in  some  States  there  is  an  absolute  liability  imposed  upon  railroad  com- 
panies for  damage  to  property  by  fire,  without  regard  to  its  negligence,  and  in 
actions  under  these  statutes  negligence  of  the  company  need  not  be  shown. 
See  Union  Pac.  R.  R.  Co.  v,  Arthur,  2  Colo.  App.  159;  Martin  v.  New  York, 
etc.,  R.  R.  Co.,  62  Conn.  331;  Stearns  v.  All.,  etc.,  R.  R.  Co.,  46  Me.  95;  Perley 
V,  Eastern  R.  R.  Co.,  98  Mass.  418;  Rowell  v,  R.  R.  Co.,  57  N.  H.  132;  McCand- 
tess  V.  Richmond,  etc.,  R.  R.  Co.,  38  S.  C.  103;  Mathews  v.  Mo.  Pac.  R.  Co.,  I2X 
Mo.  340,  3  Am.  Neg.  Rep.  699;  Bait.  &  O.  R.  R.  Co.  v.  Kreager  (Ohio),  7  Am. 
Neg.  Rep.  341.  * 

In  Chicago  &  Erie  R.  R.  Co.  v,  Bailey  (Ind.  App.),  2  Am.  Neg.  Rep.  123,  the 
railroad  company  was  liable  for  damages  from  fire  from  combustibles  on  right 
of  way,  kindled  by  sparks  from  locomotive,  regardless  of  care  in  construction 
and  operation  of  engine. 

In  Matthews  v.  Mo.  Pac.  R*y  Co.  (Mo.),  3  Am.  Neg.  Rep.  699,  it  was  held 
Chat  the  effect  of  the  fire  statute  (R.  S.  1889,  §  ^615)  is  to  make  the  railroad  com- 
pany an  insurer  against  loss  by  fire  communicated  by  its  locomotive,  and  con- 
tributory negligence  of  the  owner  in  the  lawful  use  of  his  property,  short  of 
fraud,  furnishes  no  defense  to  the  action. 

In  Bait.  &  Ohio  R.  R.  Co.  v.  Kreager,  C.  L.  &  W.  R'y  Co.  v.  Ringley,  and  L. 
E.  &  W.  R.  R.  Co.  V.  Falk  (Ohio),  7  Am.  Neg.  Rep.  341,  under  the  statute  (Act 
of  April  26,  1894  91  Ohio  Laws,  p.  187)  imposing  upon  every  railroad  company 
operating  a  railroad  or  part  thereof  in  Ohio  an  absolute  liability  for  loss  or  dam- 
age by  fire,  originating  on  its  land,  caused  by  operating  the  road,  the  fact  that 
the  fire  originated  on  the  company's  land  is /rtma /aaV  evidence  that  it  was 
caused  by  operating  the  road,  and  in  an  action  for  such  loss  or  damage  it  is  not 
necessary  to  allege  or  prove  negligence  on  part  of  the  company,  nor  is  the 
absence  of  such  negligence  a  defense. 

Statutory  liability. 

In  Colorado,  by  Gen.  St.  812,  §  2798  (Act  of  1874),  railroad  corporations  are 
liable  for  all  damages  by  fire  set  out  or  caused  by  operating  their  roads. 

In  Connecticut  the  Act  of  1881,  c.  92  (Gen.  St.,  §  3581),  makes  railroad  com- 
panies responsible  for  injuries  to  buildings  or  other  property,  by  fire  communi- 
cated by  their  locomotives,  and  gives  the  companies  an  insurable  interest  in 
such  property. 

In  Illinois,  under  the  Act  of  1874,  §  2,  relating  to  duty  of  railroad  companies 
to  keep  their  right  of  way  clear  of  combustible  materials. 

In  Iowa,  under  Code,  §  1289,  railroad  companies  are  liable  for  all  damages  by 
fire  caused  by  the  operation  of  their  roads. 

In  Kansas,  under  the  Act  of  1885,  c.  155,  entitled  "  An  Act  relating  to  the 
liability  of  railroads  by  fire.*' 

In  Kentucky,  the  Act  of  January  30,  1874,  relating  to  the  use  of  spark 
arresters. 
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In  Maine  the  Act  of  1843,  c.  9,  §  5*  makes  railroad  companies  liable  for  dam- 
ages 10  buildings  or  other  property  along  the  route  of  the  road  by  sparks  from 
locomotives,  and  gives  companies  an  insurable  interest  in  such  property. 

In  Maryland  the  Act  of  1837,  c.  309,  rendered  a  company  liable  for  damages 
caused  by  fire  communicated  from  its  engine,  whether  or  not  there  was  negli* 
gence  on  its  part. 

But  by  the  Act  of  1838,  c.  244,  it  was  enacted  that  the  railroad  company  is 
liable  for  such  damages  unless  sh6wn  that  it  was  "  without  any  negligence.'' 
See  also  section  i,  art.  77,  Code  of  Pub.  Gen.  Laws,  making  railroad  companies 
liable  for  fires  occasioned  by  their  engines  upon  any  of  their  roads. 

In  Massachusetts  the  Act  of  1840,  c.  85,  §  i,  relates  to  the  spread  of  fire  com- 
municated by  locomotives.     See  also  Gen.  St.,  c.  63,  §  loi. 

In  Michigan  railroad  companies  are  liable  for  all  damage  to  property  by  fire 
communicated  by  locoraoti^^es.     How.  St.,  §  3378. 

In  Missouri,  under  R.  S.  1889,  §  3615  (Laws  1887,  p.  soi),  railroad  companies 
are  liable  for  loss  by  fire  communicated  directly  or  indirectly  by  locomotives, 
and  have  an  insurable  interest  in  the  property. 

In  Montana  railroad  companies  are  bound  to  keep  their  tracks  free  from  com- 
bustible material.     Laws  1881,  p.  71,  g  7. 

In  New  Hampshire,  under  Gen.  Laws,  c.  162,  §  8,  railroad  companies  are 
liable  as  insurers  for  damage  by  fire  from  their  locomotives.  See  also  Rev.  St., 
c.  142,  §  8. 

In  New  Jersey,  under  statutory  regulations  requiring  railroad  companies  to 
use  all  practicable  means  to  prevent  communication  of  fire  from  their  locomo- 
tives, contained  in  sections  13-16  of  '*  An  Act  respecting  railroads  and  canals," 
approvjed  March  27,  1874  (2  Gen.  St.,  p.  2668). 

In  Ohio,  under  the  Act  of  April  26, 1894  (91  Ohio  Laws,  p,  187),  impding  upon 
every  railroad  company  operating  a  railroad  or  part  thereof  in  the  State  an  abso- 
lute liability  for  loss  or  damage  by  fire,  originating  on  its  land,  caused  by 
operating  the  road. 

In  South  Carolina  railroad  companies  are  liable  for  fire  communicated  by  its 
locomotives,  or  originating  on  its  right  of  way,  without  regard  to  negligence. 
Gen.  St.,  §  151X. 

In  Uuh«  under  C.  L.,  §  503,  the  burden  being  on  railroad  company  to  show 
that  fire  was  not  due  to  its  negligence. 

In  V^ermont,  under  Gen.  St.,  c.  28,  §§  78,  79,  railroad  companies  are  liable  for 
damages  to  buildings  or  properly  caused  by  sparks  from  locomotives  and  gives 
the  companies  an  insurable  interest  in  such  property. 

Validity  of  statute. 

As  to  the  validity  of  such  statutes,  see  St.  Louis  &  San  Frailcisco  R'y  Co.  v. 
Mathews,  165  U.  S.  i  (error  to  Supreme  Court  of  Missouri),  decided  January, 
1897,  where  the  question  is  fully  discussed  by  Mr.  Justice  Gray.  In  the  course 
of  his  opinion  Mr.  Justice  Gray  said:  "  The  learning  and  diligence  of  counsel 
have  failed  to  discover  an  instance  in  which  a  statute  making  railroad  companies 
absolutely  liable  for  damages  by  fire  communicated  from  their  locomotive 
engines  10  the  property  of  others  has  been  adjudged  to  be  unconstitutional  as 
to  companies  incorporated  before  or  since  its  enactment." 

After  reviewing  the  various  statutes  in  the  several  States  relating  to  the  sub- 
ject under  discussion,  Mr.  Justice  Gray  said: 
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"  This  review  of  the  authorities  leads  to  the  following  conclusions: 

**  First.  The  law  of  England,  from  the  earliest  times,  held  any  one  lighting  a 
fire  upon  his  own  premises  to  the  strictest  accountability  for  damages  caused  by 
its  spreading  to  the  property  of  others. 

**  Second.  The  earliest  statute  which  declared  railroad  corporations  to  be 
absolutely  responsible,  independently  of  negligence  for  damages  by  fire  com- 
municated from  their  locomotive  engines  to  property  of  others  was  passed  in 
Massachusetts  in  1840,  soon  after  such  engines  had  become  common. 

*'  Third.  In  England,  at  the  time  of  the  passage  of  that  statute,  it  was  unde- 
termined whether  a  railroad  corporation,  without  negligence,  was  liable  to  a  civil 
action,  as  at  common  law,  for  damages  to  property  of  others  by  fire  from  its 
locomotive  engines;  and  the  result  that  it  was  nol  so  liable  was  subsequently 
reached  after  some  conflict  of  judicial  opinion,  and  only  when  the  Acts  of  Parlia- 
ment had  expressly  authorized  the  corporation  to  use  locomotive  engines  upon 
its  railroad,  and  had  not  declared  it  to  be  responsible  for  such  damages. 

*'  Fourth.  From  the  time  of  the  passage  of  the  Massachusetts  Statute  of  1840 
to  the  present  time,  a  period  of  more  than  half  a  century,  the  validity  of  that 
and  similar  statutes  has  been  constantly  upheld  in  the  courts  of  every  State  of 
the  Union  in  which  the  question  has  arisen." 

Held^  therefore,  that  a  statute  of  a  State  rendering  railroad  corporations  own- 
ing  or  operating  a  railroad  in  the  State  responsible  in  damages  for  property 
injured  or  destroyed,  directly  or  indirectly,  by  locomotive  engines  in  use  upon 
its  railroad,  and  giving  such  corporations  an  insurable  interest  in  the  property 
along  the  route  of  their  railroads,  is  valid  and  constitutional,  neither  violating 
any  contract  between  the  State  and  the  railroad  company  nor  depriving  the 
compact  \^  its  property  without  due  process  of  law,  nor  denying  to  it  the  equal 
protection  «?f  the  laws. 

Held^  also,  that  such  statutes  are  not  penal,  but  remedial. 

Degree  of  care  requirecL 

The  degree  of  care  required  of  railroad  companies  is  generally  reasonable  or* 
ordinary  care,  such  as  a  reasonably  prudent  man  exercises  in  connection  with 
his  own  affairs.  Martin  v,  Tex.,  etc.,  R.  R.  Co.,  87  Tex.  117;  Hagan  v,  Chicago, 
etc.,  R.  R.  Co.,  86  Mich.  615;  Bait.  &  O.  R.  R.  Co.  v,  Shipley,  39  Md.  251; 
Toledo,  etc.,  R.  R.  Co.,  67  111.  68;  Lake  Erie,  etc.,  R.  R.  Co.  v,  Naron,  18  Ind. 
App.  193;  St.  Louis  S.  W.  R'y  Co.  v.  Knight  (Tex.  Civ.  App.),  49  S.  W.  Rep. 
250;  Rood  V,  New  York,  etc.,  R.  R.  Co.,  18  Barb.  80;  Smith  v.  Old  Colony  R. 
R.  Co.,  10  R.  I.  32;  Webb  v,  Rome,  etc.,  R.  R.  Co.,  49  N.  Y.  420;  Pierce  v, 
Worcester,  etc.,  R.  R.  Co.,  105  Mass.  199;  Fero  v,  Buffalo,  etc.,  R.  R.  Co.,  22  N. 
Y.  209;  Michigan,  etc.,  R.  R.  Co.  v,  Anderson,  20  Mich.  244. 

A  railroad  company  is  required  to  take  and  use  all  practicable  means  to  pre- 
vent the  escape  of  sparks  from  locomotives  on  its  right  of  way.  West  Jersey 
R.  R.  Co.  V.  Abbott  (N.  J.),  3  Am.  Neg.  Rep.  574. 

But  what  is  reasonable  care  depends  upon  the  facts  in  each  particular  case. 
Webb  V,  Rome,  etc.,  R.  R.  Co.,  49  N.  Y.  420;  Phila.,  etc.,  R.  R.  Co.  v,  Schultz, 
93  Pa.  St.  341;  Pierce  v.  Worcester,  etc.,  R.  R.  Co.,  105  Mass.  199;  Grand  Trunk 
R'y  Co.  V.  Richardson,  91  U.  S.  454;  Hagan  v.  Chicago,  etc.,  R.  R.  Co.,  86 
Mich.  615;  Palmer  v.  Mo.  Pac.  R.  R.  Co.,  76  Mo.  217;  Marvin  v.  Chicago,  etc., 
R.  R.  Co.,  79  Wis.  140. 
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Presomptioii  of  negllgenoe. 

Proof  of  escape  of  fire  from  a  locomotive  has,  in  many  of  the  States,  been  held 
to  be  presumption  of  nesfligence  on  the  part  of  the  railroad  company.  Bass  9. 
Chicago,  etc.,  R.  R.  Co.,  28  111.  9:  Toledo,  etc.,  R.  Co.  v.  Larmon,  67  111.  68;  Pitts- 
burg, etc.,  R.  R.  Co.  v.  Campbell,  36  III.  443;  Clemens  v.  Hann.  etc.,  R.  R.  Co., 
53  Mo.  366;  Coates  v.  Mo.,  etc.,  R.  R.  Co.,  61  Mo.  38;  Burlington,  etc,  R.  R. 
Co.  V.  Westover,  4  Neb.  268;  Longabaugh  v.  Va.  City,  etc.,  R.  R.  Co.,  9  Nev. 
271;  Burke  v.  Louisville,  etc.,  R.  R.  Co.,  7  Heisk.  (Tenn.)  451;  Spaulding  9. 
Chicago,  etc.,  R.  R.  Co..  30  Wis.  no. 

In  Walker  v.  Kendall  (Kan.  App.),  4  Am.  Neg.  Rep.  637,  it  was  held  that  not- 
withstanding the  petition  in  action  for  damages  to  property  by  fire  contained 
specific  allegations  as  to  negligence  of  defendants  respecting  a  railroad  engine 
and  its  operation,  it  was  not  necessary  to  prove  such  allegations,  the  burden 
being  upon  defendants  to  disprove  their  negligence  in  such  respect. 

See  also  R.  R.  Co.  v,  Karracker,  46  Kan.  511,  26  Pac.  Rep.  1027;  R.  R.  Co.  v. 
Tubbs,  47  Kan.  630,  28  Pac.  Rep.  6t2. 

In  Atchison,  T.  &  S.  F.  R*y  Co.  v,  Mathews,  58  Kan.  447. 3  Am.  Neg.  Rep.  27, 
where  an  elevator  was  destroyed  by  fire  from  a  locomotive,  it  was  held  not  indis- 
pensable to  prove  by  direct  evidence  that  fire  escaped  from  locomotive. 

But  in  other  States  the  plaint ifif  is  required  to  furnish  additional  evidence  of 
negligence.  Burroughs  v,  Housatonic,  etc.,  R.  R.  Co.,  15  Conn.  124;  Henry  v. 
So.  Pac.  R*y  Co..  50  Cal.  176;  Jefferis  v,  Phila.,  etc.,  R.  R.  Co.,  3  Iloust.  (Del.) 
447;  Ind.,  etc..  R.  R.  Co.  v.  Paramore,  31  Ind.  143;  Atch.,  etc..  R.  R.  Co.  v. 
Stanford,  12  Kan.  354;  Rood  v.  New  York,  etc.,  R.  R.  Co.,  18  Barb.  80;  Sheldon 
z/.  Hudson  River  R.  R.  Co.,  14  N.  Y.  218;  Ellis  v.  Portsmouth,  etc..  R.  R.  Co., 
2  Ired.  (N.  C.)  138;  Ruffner  v,  Cincinnati,  etc.,  R.  R.  Co.,  34  Ohio  St.  ^K^^uyctt 
V.  Phila.,  etc.,  R.  R.  Co.,  23  Pa.  St.  373.  ^' 

Evldenee. 

f  In  Hemmi  v,  Chicago  G.  W.  R*y  Co.  (Iowa),  2  Am.  Neg.  Rep.  128,  evidence 
that  locomotive  had  passed  the  place  where  fire  was  first  seen,  though  no  one 
saw  sparks  fall,  was  suflScient  to  warrant  finding  that  fire  was  set  by  locomotive. 

Proof  of  damage  by  fire  from  locomotive  is /rtma/aaV  evidence  of  negligence 
on  part  of  raiload.    lb. 

In  Matthews  v.  Mo.  Pac.  R'y  Co.  (Mo.),  3  Am.  Neg.  Rep.  699,  action  to  recover 
damages  for  building  destroyed  by  fire  caused  by  locomotive,  evidence  of  wit- 
ness as  to  having  seen,  subsequent  to  the  fire,  a  spark  from  defendant's  engine 
strike  pole  on  plaintiflT's  barn  competent  as  tending  to  prove  that  fire  to  plaintiflf's 
property  was  communicated  by  sparks  from  one  of  defendant's  engines. 

In  Wild  V.  Boston  &  Me.  R.  R.  Co..  171  Mass.  245.  4  Am.  Neg.  Rep.  278,  it 
was  held  that  where  fire  was  first  seen  in  some  hay  under  a  broken  window  in 
the  side  of  a  building  next  to  the  railroad  track  upon  which  a  locomotive  had  a 
short  time  before  passed,  throwing  smoke  and  sparks,  and  there  was  evidence 
that  there  had  been  no  fire  for  several  hours  in  any  of  the  places  in  the  building 
in  which  there  would  ordinarily  be  fire,  a  finding  that  the  fire  was  communicated 
by  the  locomotive  was  warranted. 

In  Akins  v,  Georgia  R.  R.  &  Banking  Co.  (Ga.),  7  Am.  Neg.  Rep.  521,  action 
for  damages  to  plaintiff's  property  by  fire,  there  was  no  error  in  rejecting  evi- 
dence warranting  inference  that  shortly  before  or  after  the  day  upon  which  a 
particular  fire  had  occurred,  a  locomotive  of  defendant's  had  thrown  out  spaite 


American  Negligence  Reports.  619 

from  which  straw  had  become  Ignited;  there  being  no  evidence  in  any  manner 
tending  to  show  that  this  locomotive  was  run  on  the  day  in  question.  Citing 
R.  R.  Co.  V,  Edmondson,  loi  Ga.  747;  Brown  v,  Benson,  loi  Ga.  753  (cited  in 
note  in  3  Am.  Neg.  Rep,  705-709). 

In  Atchison,  Top.  &  S.  F.  R'y  Co.  v.  Hine  (Kan.  App.),  i  Am.  Neg.  Rep.  54, 
it  was  held  that  evidence  that  an  engine  threw  sparks  as  it  was  starting  from  a 
depot  with  a  freight  train  will  not  support  a  finding  that  a  spark-arrester  was 
out  of  repair,  and  warrant  a  jury  to  render  a  verdict  for  damages  for  causing  a 
fire  that  destroyed  plaintiff's  buildings  that  were  not  situated  near  the  depot. 

In  Chicago  &  Erie  R.  R.  Co.  v,  Bailey  (Ind.  App.),  2  Am.  Neg.  Rep.  123,  a 
special  verdict  in  action  for  damages  caused  by  fire  spreading  from  railroad's 
right  of  way  to  plaintiff's  property  that  failed  to  show  plaintiff's  freedom  from 
contributory  negligence  was  fatally  defective. 

In  Wild  V.  Boston  &  Me.  R.  R.  Co.,  171  Mass.  245,  4  Am.  Neg.  Rep.  278,  an 
action  for  damages  to  plaintiff's  property  by  fire  caused  by  sparks  from  defend- 
ant's locomotive,  it  could  not  be  held  as  matter  of  law  that  one  who  suffers  a 
window  to  remain  broken  for  two  or  three  days  in  the  side  of  a  building  in 
which  hay  is  stored  next  and  near  to  a  railroad  track  is  guilty  of  contributory 
negligence. 

For  other  actions  relating  to  Railroad  Fires,  from  1897  to  date,  see  vols.  1-8 
Am.  Neg.  Rep.,  and  the  current  numbers  of  that  series  of  Reports. 

See  also  notes  of  cases  relating  to  damages  to  property  caused  by  emission  of 
sparks  from  locomotives  and  railroad  fires,  in  3  Am.  Neg.  Rep.  705-709,  where 
the  same  are  arranged  according  to  States. 


McGinn  v.  platt  et  al. 

Supreme  Judicial  Couri^  Massachusetts^  October^  i^cx>. 


RAILROAD  FIRE  — HOUSE  BURNED  — EMISSION  OF  SPARKS  FROM 
ENGINE  —  EVIDENCE.  —  In  an  action  to  recover  damages  for  the  loss  of 
a  house  by  fire  communicated  by  engines  running  on  a  line  operated  by 
defendants  as  receivers,  it  appeared  from  the  evidence  that  the  distance 
between  the  house  «and  the  railroad  was  eleven  or  twelve  yards;  that  the 
track  was  high  grade  there;  that  engines  frequently  emitted  sparks  at  this 
point;  that  a  train  had  passed  some  time  before  the  fire;  that  the  house  was 
unoccupied;  that  the  weather  was  dry;  that  the  fire  started  on  the  roof  of 
the  house.  Held,  that  the  finding  that  the  fire  was  communicated  by  the 
engines  was  warranted  by  the  evidence  (i). 

EVIDENCE  —  EMISSION  OF  SPARKS.  —  Evidence  concerning  the  emission 
of  sparks  at  other  times,  and  of  other  fires  caused  thereby,  was  admissible, 
as  it  tended  to  show  the  possibility,  and,  in  the  absence  of  any  other 
apparent  cause,  the  consequent  probability  that  some  engine  caused  the  fire. 

I.  See  notes  of  Recent  Cases  Rela-  Railroad  Companies  for  Damage  by 

TING  TO  Railroad  Fires,  at  the  end  of  Fire  Caused  by  Emission  of  Sparks 

this  case.  from  Locomotives,  appended  to  preced- 

See  also  note  on  the  Liability  of  ing  case  reported,  pages  614-619,  ante. 
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Exceptions  from  Superior  Court,  Worcester  County. 

Action  by  Jennie  McGinn  against  Thomas  C.  Piatt  and  others, 
receivers  of  the  New  York  and  New  England  Railroad.  The  court 
found  for  plaintiff,  and  defendants  except.     Exceptions  overruled. 

F.  B.  Smith,  T.  H.  Gage,  Jr.,  W.  S.  B.  Hopkins  and  F.  F.  Dres- 
ser, for  plaintiff. 

F.  P.  GouLDiNG  and  W.  C.  Mellish,  for  defendants. 

Hammond,  J.  —  This  is  an  action  of  tort  to  recover  for  the  loss 
of  a  house  by  fire  communicated  by  engines  running  on  a  railroad 
operated  by  the  defendants  as  receivers.     The  defendants  having 
waived  their  exceptions  to  the   refusal  of  the  court  to  give  the 
second  and  third  rulings  requested,  the  only  questions  before  us  are 
whether  there  was  sufficient  evidence  to  warrant  a  finding  that  the 
fire  was  communicated  by  the  engines,  and  whether  the  evidence 
of  sparks  and  fires  on  other  occasions  was  admissible.     The  house 
was  a  frame  dwelling  house,  with  shingled  roof,  and  was  situated 
near  the  railroad,  and  at  a  lower  level,  so  that  the  roof  was  nearly 
on  a  level  with  the  track.     The  plaintiff  testified  that  she  should 
say  the  distance  between  the  house  and  the  railroad  was  eleven  or 
twelve  yards;  that  at  the  time  of  the  fire,  which  occurred  on  the 
morning  of  October  14,  1894,  the  house  was  vacant,  and  had  been 
about  two  weeks;  that  it  was  locked;  that  there  was  no  stove  nor 
any  other  furniture  in  it,  but  that  it  was  entirely  empty;  that  she 
lived  in  another  house  about  two  yards  from  it;  **  that  nobody  had 
been  in  the  house  which  was  burned,  and  that  during  the  time  the 
house  had  been  vacant  there  had  been  no  fire  and  no  stove  in  it;  " 
that  it  was  a  two-tenement  house,  containing  in  all  about  eleven 
rooms;  that  there  was  only  one  door  to  the  house,  and  that  when 
she  first  saw  the  fire  it  was  on  the  roof  **  right  over"  this  door; 
that  this  door  was  between  the  two  tenements,  and  was  **  towards 
the  railroad."     The  fire  was  discovered  by  one  Callahan  between 
five  and  six  o'clock  in  the  morning.     He  testified  that  as  he  was 
going  by  the  house  he  smelled  smoke;  that  he  burst  open  the  door, 
and  saw  a  hole  on  one  side  of  the  jamb  of  the  door,  and  about  three 
feet  from  the  threshold  of  the  door,  and  that  the    *  fire  was  down 
there;  **  that  there  was  a  hole  down  through  the  roof;    that  he 
could  not  say  whether  the  **  hole  had  burned  down;  "  and  that  the 
fire  on  the  roof  at  that  time  was  "just  a  little  spark,"  less  than 
twelve  or  fifteen  inches  long.     Shortly  afterwards  the  plaintiff,  who 
had  been  awakened  by  a  messenger  sent  by  Callahan,  appeared  at 
the  fire.     She  testified  that  when  she  got  there  there  was  no  fire 
inside  of  the  house,  but  that  there  was  fire  on  the  roof.     The  plain- 
tiff further  testified  that  the  house  was  west  from  the  station,  and 
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that  "  the  track  goes  up  a  high  grade  there."  Evidence  was  also 
introduced  tending  to  show'  that  the  engines  going  in  a  westerly 
direction  on  this  railroad  in  this  vicinity  frequently  emitted  sparks, 
and  that  fires  had  been  thus  caused ;  that  engines  often  passed  this 
point  at  night;  and  the  plaintiff  testified  that  on  the  night  of  the 
fire  she  heard  a  train  pass,  but  she  could  not  tell  exactly  what  time 
it  was.  There  was  no  evidence  as  to  whether  there  was  any  wind. 
There  was  evidence  that  there  had  been  no  rain  for  a  few  days,  but 
that  there  might  have  been  dew.  It  is  not  profitable  to  rehearse 
the  evidence  in  greater  detail.  It  was  in  many  respects  conflicting, 
especially  with  reference  to  the  question  whether  the  fire  originated 
on  the  roof  or  near  the  door;  but,  in  view  of  the  close  proximity  of 
the  building  to  the  railroad,  the  uphill  grade  of  the  track  westerly 
from  that  point,  and  the  consequent  necessity  for  greater  exertion 
by  the  engines,  the  usual  and  frequent  passage  of  the  trains  by  day 
and  by  night,  and  the  evidence  as  to  the  passage  of  a  train  on  the 
night  of  the  fire  and  some  time  before  it  was  discovered,  the  dryness 
of  the  weather,  the  absence  of  any  other  apparent  cause  for  the  fire 
(the  house  being  unoccupied,  and  having  no  stove  or  other  article 
of  furniture  in  it,  and  the  door  being  locked),  and  also  in  view  of 
the  evidence  as  to  where  the  fire  started,  which  would  justify  a 
finding  that  it  started  upon  the  shingled  roof,  and  of  the  fact  that 
engines  had  frequently  emitted  sparks  in  that  vicinity,  which  had 
caused  fires,  we  cannot  say  that  the  finding  that  the  fire  was  com- 
municated by  the  engines  was  not  warranted.  For  a  case  somewhat 
similar,  though  stronger  for  the  plaintiff  therein,  see  Wild  v.  Rail- 
road Co.,  171  Mass.  245,  4  Am.  Neg.  Rep.  278,  50  N.  E.  Rep.  533. 
The  evidence  concerning  the  emission  of  sparks  at  other  times, 
and  of  other  fires  thereby  caused,  was  admissible.  It  tended  to 
show  the  possibility,  and,  in  the  absence  of  any  other  apparent 
cause,  the  consequent  probability,  that  some  engine  caused  the  fire. 
Tindal,  J.,  and  Maule,  J.,  in  Piggott  v.  Railway  Co.,  3  Man.,  G. 
&  S.  229  (i).     See  Railroad  Co.  v.  Gantt,  39  Md.  115,  135;  Sheldon 

I.  In   Piggott   V.  Eastern   Counties  matter  to  a  sufficient  distance  to  reach 

R*y  Co.,  3  Man.  G.  &  S.  229  (3  C.  B.  the  premises,  without  showing  the  pre- 

229,    15   L.   J.   C.    P.   225),   an   action  cise  circumstances  under  which   this 

against  the   railway  company   for  so  occurred. 

negligently  managing  and  conducting        The  fact  of  premises  being  fired  by 

an  engine  that  the  premises  of  plain-  sparks  emitted  from  a  passing  engine 

tiff  adjoining  the  line  were  destroyed  is  prima  facU  evidence  of  negligence 

by  fire  emitted  from  the  engine,  it  was  on  the  part  of  the  company,  rendering 

held  that  evidence  is  admissible  that  il    incumbent  on   them   to  show  that 

other  engines  of  the  company,  upon  they  had  adopted  means  calculated  to 

other  occasions,  threw  sparks  or  ignited  prevent  such  accident.    lb. 
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V,  Railroad  Co.,  14  N.  Y.  218;  Smith  v.  Railroad  Co.,  10  R.  I.  22; 
Railroad  Co.  v.  Richardson,  91  U.  S.  454,  470,  23  L.  Ed.  356. 
Exceptions  overruled. 

NOTES  OF  RECENT  CASES    RELATING    TO    RAILROAD 

FIRES. 

In  Louisville  and  Nashville  R.  R.  Co.  v.  Marbury  Lumber 

Co.  (A/adama,  January^  1906)^  28  So.  Rep.  438,  action  brought  by 
the  lumber  company  against  the  railroad  company,  the  complaint 
contained  three  counts,  which  were  as  follows:  "  i.  Plaintiff 
claims  of  defendant  the  sum  of  twenty-five  hundred  dollars 
($2,500)  as  damages,  for  that  heretofore,  to  wit,  the  13th  day  of 
January,  1897,  the  defendant  negligently  set  fire  to  and  destroyed, 
to  wit,  seventy  bales  of  cotton,  the  property  of  the  plaintifif,  located 
on  the  premises  of  the  plaintiff,  of  the  value  to  wit,  twenty-five  hun- 
dred dollars  ($2,500),  to  plaintiff's  great  damage  as  aforesaid. 
2.  The  plaintiff  claims  of  the  defendant  the  further  sum  of  twenty- 
five  hundred  dollars  ($2,500)  for  that  heretofore,  to  wit,  on  the  13th 
day  of  January,  1897,  the  defendant  negligently  set  fire  to  and 
destroyed,  to  wit,  seventy  (70)  bales  of  cotton,  the  property  of  the 
plaintiff,  of  the  value  of,  to  wit,  twenty-five  hundred  dollars,  to 
plaintiff*s  great  damage  as  aforesaid.  3.  The  plaintiff  claims  of 
defendant  the  further  sum  of  twenty-five  hundred  dollars  ($2,500) 
as  damages,  for  that  heretofore,  on,  to  wit,  13th  day  of  January, 
1897,  the  defendant,  by  the  negligence  of  its  agents  and  servants 
who  were  then  and  there  engaged  in  the  operation  of  a  train  of 
cars  and  engine  upon  defendant's  railway  track  at  Bozeman,  Ala- 
bama, negligently  threw  from  said  engine  sparks  which  set  fire  to 
cotton,  the  property  of  plaintiff,  of  the  value,  to  wit,  twenty-five 
hundred  dollars  ($2,500),  and  by  means  thereof  destroyed,  to  wit, 
seventy  (70)  bales  of  cotton,  to  the  plaintiff's  damage  in  the  sum 
aforesaid. ' '  The  defendant  demurred  to  the  complaint,  but  demurrer 
was  overruled.  On  the  trial  there  was  a  verdict  for  plaintiff  for 
$2,358,  but  plaintiff  consented  to  reduction  to  $2,218,  and  judgment 
accordingly.  On  appeal  by  defendant  it  was  held  that  the  com- 
plaint stated  facts  sufficient  for  cause  of  action,  although  Tyson,  J., 
who  delivered  the  judgment,  dissented,  holding  that  the  demurrers 
to  each  count  of  the  complaint  should  have  been  sustained. 

In  reviewing  the  evidence,  Tyson,  J.,  said:  "The  testimony 
offered  by  the  plaintiff  tended  to  show  that  sixty-six  bales  of  cotton 
belonging  to  it,  of  the  value  of  $2,200,  located  on  its  premises, 
fifty  feet  and  two  inches  from  the  center  of  the  defendant's  track, 
were  destroyed  by  fire  originated  by  sparks  emitted  from  passing 
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engine  No.  294,  attached  to  freight  cars.  It  was  shown  that  there 
was  no  fire  at  the  time  in  any  of  the  buildings  adjacent  to  the  cotton 
from  which  a  spark  would  probably  have  fallen;  that  the  wind  was 
blowing  from  the  track  in  the  direction  of  the  cotton,  at  the  time 
the  train  passed;  that  the  train  did  not  stop  at  the  station,  but  ran 
by  at  a  rapid  rate  of  speed;  and  that  the  locomotive  was  emitting 
a  great  many  sparks.  The  witnesses  for  the  plaintiff  say  that  the 
only  thing  they  noticed  unusual  about  the  engine  or  the  train  was 
the  rapid  speed  at  which  it  was  traveling  when  it  passed.  The  evi- 
dence shows  also  that  the  train  at  this  point  was  going  up  grade, 
and  that  an  engine  emits  more  sparks  in  climbing  a  grade  than 
when  running  upon  a  level  track,  on  account  of  the  exhaust  being 
greater.  The  evidence  introduced  by  the  defendant  established 
without  dispute  that  the  train  was  a  light  one,  and  was  managed  by 
skilful  persons  in  a  proper  manner;  that  the  locomotive  was 
equipped  with  the  latest  practical  improved  appliances  to  prevent, 
as  far  as  possible,  the  emission  of  sparks,  and  was  in  good  repair 
and  condition;  that  the  appliances  upon  this  engine  were  such  as 
are  used  by  other  well-regulated  roads;  that  no  appliance  or  equip- 
ment would  prevent  the  escape  of  sparks;  that  the  appliance  upon 
this  engine  was  a  wire  netting,  with  apertures  in  it  to  allow  the 
exhaust  to  pass  through;  that,  if  the  apertures  were  smaller  than 
those  in  use  upon  this  engine,  it  would  cause  it  to  choke,  and  when 
this  occurred  the  engine  would  not  produce  steam ;  that  when  the 
train  passed  Bozeman  station,  where  the  cotton  was  destroyed,  the 
engine  was  emitting  no  more  than  the  usual  amount  of  sparks,  and 
the  quantity  of  sparks  escaping  depends  upon  the  exhaust  —  when 
great,  the  sparks  would  fly  further  and  higher." 

On  the  question  of  burden  of  proof  it  was  held  that  where  plain- 
tiff proved  loss  of  cotton  by  fire  originating  from  defendant's  engine 
and  defendant  showed,  in  rebuttal,  that  the  engine  was  properly 
equipped  with  spark  arresters,  in  good  repair,  and  properly  handled 
by  competent  employees,  the  burden  shifted  to  plaintiff  to  show 
actual  negligence  of  defendant.     Judgment  for  plaintiff  reversed. 

In  St.  Louis,  Iron  Mountain  and  Southern  R'y  Co.  v.  Ayres 

{Arkansas^  January^  ipoo)  55  S.  W.  Rep.  159,  action  for  damages 
for  destruction  of  land  and  growing  trees  caused  by  sparks  from 
defendant's  engine,  judgment  for  plaintiff  for  $322.50  was  reversed. 
On  the  question  of  burden  of  proof  the  court  said:  **  From  the 
setting  out  of  the  fire  the  law  presumes  negligence,  and,  to  over- 
come this  presumption,  the  defendant  must  show  due  care  at  the 
time  in  the  management  and  handling  of  the  engine.     It  is  not 
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sufficient  to  merely  show  that  the  engineer  was  competent  and  skilfol, 
for  competent  and  skilful  men  are  sometimes  negligent.  This  action 
is  to  recover  damages  caused  by  an  injury  by  an  alleged  specific  act 
of  negligence,  and  if  the  engineer  was  negligent  on  this  occasion, 
and  his  negligence  caused  the  injury,  it  matters  not  how  skilful  and 
competent  he  was  generally,  the  company  is  liable.  The  presump- 
tion is  that  he  was  negligent.  It  was  his  privilege  to  overcome  this 
presumption  by  showing  that  on  the  occasion  of  setting  out  the  fire 
such  care  was  used  as  would  overcome  the  presumption  of  negli- 
gence. Railway  Co.  v,  Mitchell,  57  Ark.  418,  21  S.  W.  Rep.  883; 
Railway  Co.  v.  Jones,  59  Ark.  105,  26  S.  W.  Rep.  595;  Tilley  r. 
Railway  Co.,  49  Ark.  540,  6  S.  W.  Rep.  8."  On  the  question  of 
measure  of  damages  it  was  held  that  the  measure  was  the  di£Eerence 
between  the  value  of  the  land  with  the  trees  burned  and  the  trees 
unburned.  It  was  also  held  that  where  plaintiff  held  his  land  for 
renting  purposes,  evidence  of  the  rental  value  after  the  fire  was 
admissible  to  show  the  extent  to  which  the  consequences  of  the  fire 
might  have  been  avoided  by  subsequent  rental. 

In  Southern  Railway  Co.  v.  Ward  (Georgia,  May,  1900),  36  S.  E. 

Rep.  78,  action  for  damages  for  destruction  of  plaintiff's  property 
by  fire  from  defendant's  engine,  judgment  for  plaintiff  for  $100  was 
reversed.     The  syllabus  by  the  court  states  the  case  as  follows: 

"  I.  A  petition  which  alleges  that  a  railway  company,  '  by  the  use 
and  running  of  their  engines,  locomotives,  or  other  machinery,  or 
otherwise,  by  the  negligence  of  their  agents,  employees,  or  servants, 
set  fire  to  and  destroyed  '  the  plaintiff's  property,  is  amendable  by 
the  addition  of  a  paragraph  alleging  that  the  fire  in  question  was 
caused  by  the  negligence  of  a  section  foreman  in  the  employment 
of  the  company,  and  by  setting  forth  the  particulars  as  to  the  origin 
of  the  fire. 

"  2.  Negligence  causing  the  burning  of  a  pasture  fence  does  not 
entitle  the  owner  to  recover  from  the  wrongdoer  the  value  of  the 
pasture  for  use  and  occupation  for  a  longer  period  of  time  than 
would  be  reasonably  necessary  to  replace  the  fence. 

"  3.  An  allegation,  in  a  petition  for  the  recovery  of  damages 
alleged  to  have  been  caused  by  the  negligent  setting  out  of  fire  upon 
the  plaintiff's  premises,  that  he  was  '  forced  to  call  in  his  neighbors 
and  friends  to  assist  him  in  checking  the  fire  so  set  out,  in  order  to 
save  his  residence  from  total  destruction,  for  which  labor  and 
service  petitioner  is  entitled  to  '  a  specified  amount,  is  without 
merit. 

"4.  As  the  petition  contained  averments  which  should  have  been 
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stricken  on  the  special  demurrers  urged  against  the  same,  and  as 
they  were  not  so  stricken,  there  should  be  another  trial  after  the 
petition  has  been  freed  from  the  objectionable  matter." 

In  Lake  Erie  and  Western  R.  R.  Co.  v.  Miller  (Ind.  App. 

May,  ipoo)y  57  N.  E.  Rep.  596,  it  was  held  that  a  complaint  that 
"  defendant,  by  its  servants  and  employees,  so  negligently  and 
carelessly  conducted  the  running  of  its  locomotive  or  engine  by  and 
along  the  line  of  plaintiff's  said  land  that  said  engine  fired  the  thick 
and  high  grass  on  defendant's  right  of  way,  and  said  company  negli- 
gently let  the  same  spread  to  plaintiff's  blue-grass  pasture  adjoin- 
ing said  right  of  way,  and  burned  over  some  thirty  acres  of  plaintiff's 
land,  and  burned  and  destroyed  fences  for  plaintiff,  *  *  *  and 
cord  wood  *  ♦  ♦  and  growing  timber,"  etc.,  "all  of  the 
aggregate  value,"  etc.,  and  averred  that  damage  to  property  was 
without  any  fault  on  plaintiff's  part,  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.  Held,  also,  that  there  was  evidence  to 
support  the  special  findings  that  the  fire  originated  in  defendant's 
right  of  way;  that  the  fire  was  started  from  sparks  from  a  passing 
engine  on  defendant's  road;  that  the  fire  thus  set  escaped  from  the 
right  of  way;  and  that  there  was  evidence  from  which  a  general 
finding  for  plaintiff  was  justified,  and  which  supported  every  fact 
specially  found.     Judgment  for  plaintiff  affirmed. 

In  Chicago  and  Eastern  Illinois  Railway  Co.  v.  Ross  et  al. 

{/nd.  App.  February y  ipoo)^  S^  N.  E.  Rep.  451,  action  for  damages 
for  corn  destroyed  by  fire  originating  on  defendant's  right  of  way, 
judgment  for  plaintiff  was  affirmed.  Comstock,  J.,  said:  "The 
complaint  is  in  two  paragraphs.  The  first  alleges  that  appellant, 
on  the  29th  day  of  September,  1897,  carelessly  and  negligently 
caused  fire  to  be  set  out  upon  its  right  of  way,  and  that  it  escaped 
therefrom  into  a  piece  of  ground,  grown  up  with  weeds  and  grass, 
lying  immediately  west  of  its  right  of  way  and  east  of  what  is  known 
as  the  right  of  way  of  the  Vandalia  Railroad  Company;  that  the  fire 
caught  in  an  old  depot  on  the  Vandalia  right  of  way,  and  in  two 
cars  of  shelled  corn,  owned  by  the  appellees,  standing  immediately 
east  of  the  depot,  on  the  side  track  of  the  Vandalia  Railroad,  burn- 
ing up  and  destroying  the  corn,  of  the  value  of  $ ,  and  also 

burning  up  two  cribs,  belonging  to  appellees,  standing  on  the  right 
of  way  of  said  Vandalia  Road,  near  the  depot,  of  the  value  of  $55. 
The  second  paragraph  alleges  the  same  facts,  with  the  addition  that 
the  appellant,  having  set  out  the  fire  on  its  right  of  way,  negligently 
permitted  it  to  escape  therefrom,  causing  the  damage  for  which 
they  sue.  The  cause  was  put  at  issue,  and  a  trial  by  the  court 
Vol.  VIII— 40 
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resulted  in  a  judgment  in  favor  of  appellees  for  $420.75."     In  dis- 
cussing the  reasons  advanced  by  defendant  for  a  new  trial  one  of 
which  was  that  the  court  erred  in  excluding  the  following  question, 
and  answer  thereto,  on  cross-examination  of  the ,  witness  Warner 
McClure:  **  Was  there  anything  to  prevent  the  engineer  at  that 
time  from  drawing  those  cars  out  of  there  —  the  cars  with  corn  in 
them  ?  **  the  court  said :  "  In  support  of  this  claim  appellant  contends 
that  the  following  facts  were  shown:  The  depot  or  old  warehouse, 
west  of  the  Vandalia  track,   had  just  started  to  burn.     The  two 
cars  loaded  with  corn  were  immediately  east  of  the  old   depot. 
A  switch  engine,  not  connected  with  any  car,  ran  upon  the  track, 
coming  from  the  north,  near  the  burning  building,  and  stopped,  but 
made  no  effort  to  pull  out  the  cars,  which  were  not  at  that  time  on 
fire,  until  they  were  fully  burning.    A  sufficient  time  elapsed  between 
the  engine's  coming  up  and  the  time  the  cars  caught  fire  to  have 
pulled  them  out.     The  corn  had  been  stored  in  these  cars,  which 
belonged  to  the  Vandalia  Road,  for  two  weeks,  and  had  been  con- 
signed to  no  one.     The  engine  belonged  to  and  was  operated  by  the 
Vandalia  Road.     It  is  contended  that,  if  the  Vandalia  neglected  to 
draw  the  cars  away  from  the  fire  when  there  was  nothing  to  prevent 
it  from  doing  so,  it  was  negligence  on  its  part,  making  it  liable  to 
appellees.     We  think  the  objection  not  well  taken.     The  question 
was  the  liability  of  appellant.     The  fact  that  the  Vandalia  had  failed 
of  its  duty,  after  the  negligence  of  the  appellant,  would  not  release 
the  appellant  from  liability  on  account  of  its  negligence.'* 

Continuing,  the  court  said:  **  Counsel  for  appellant  contend  that 
as  the  fire  was  communicated  to  the  old  depot  or  wareroom  on  the 
Vandalia  right  of  way,  and  from  thence  to  the  cars  containing 
appellee's  corn,  there  can  be  no  recovery,  because  the  negligence 
of  appellant  in  setting  out  the  fire  on  its  right  of  way  would  not  be 
the  proximate  cause  of  the  destruction  of  the  corn;  that  the  destruc- 
tion was  caused  by  an  intervening  agency  [citing  several  cases] 
♦  ♦  *  There  was  evidence  before  the  trial  court  that  for  a  month 
before  the  fire  the  weather  had  been  *  exceedingly  dry;'  that  at  the 
time  the  fire  was  set  out  the  wind  was  blowing  from  the  east,  *  right 
toward  the  old  depot;*  that  it  continued  to  blow;  that  there  was  no 
new  intervening  cause.  The  authorities  are  conflicting  as  to  the 
application  of  the  maxim,  **  Causa  proxima  et  non  remota  spectatur," 
to  the  facts  in  different  cases.  Some  of  them  we  cite:  Pierce,  R. 
R.  442,  and  cases  cited;  Binford  v,  Johnston,  82  Ind.  426;  Billman 
V.  Railroad  Co.,  76  Ind.  166;  Henry  v.  Railroad  Co.,  50  Cal.  176: 
Perry  v.  Railroad  Co.,  50  Cal.  578;  Railroad  Co.  v.  Kellogg,  94  U. 
S.  469,  24  L.  Ed.  256;  Railroad  Co.  v.  Stanford,  12  Kan.  354;  Fent 
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V,  Railroad  Co.,  59  111.  349;  Kellogg  v.  Railway  Co.,  26  Wis.  223; 
Railway  Co.  v.  Muthersbaugh,  71  111.  572. 

"  In  the  case  before  us,  under  the  pleadings,  appellant  was  liable 
if  it  negligently  set  out  fire  on  its  right  of  way,  or,  having  set  it 
out  on  its  right  of  way,  negligently  permitted  it  to  escape  there- 
from. There  was  evidence  fairly  tending  to  show  that  the  fire  set 
out  by  appellant's  servants  on  its  right  of  way  passed  as  a  natural 
consequence,  '  without  the  intervention  of  any  independent  and 
responsible  human  cause,'  to  appellee's  property.  From  this  evi- 
dence the  court  could  have  found  that  the  loss  sustained,  consider- 
ing the  state  of  the  wind  and  weather  existing  at  the  time,  and  all 
the  attending  circumstances,  as  shown  by  the  evidence,  was  the 
natural  and  probable  consequence  of  the  negligence  of  appellant, 
such  as  might,  under  the  conditions,  have  been  reasonably  foreseen, 
and,  therefore,  that  appellant's  negligence  was  the  proximate  cause 
of  appellee's  loss.  Railroad  Co.  v.  Kreig,  22  Ind.  App.  405,  53  N. 
E.  Rep.  1033;  Railroad  Co.  v.  Kellogg,  supra\  Small  v.  Railroad 
Co.,  55  Iowa,  582,  8  N.  W.  Rep.  437;  Adams  v.  Young,  44  Ohio  St. 
80,  4  N.  E.  Rep.  599;  Hart  v.  Railroad  Co.,  13  Mete.  (Mass.)  99; 
Railroad  Co.  v,  Brinkman,  64  Md.  52,  20  Atl.  Rep.  1024;  Kelsey  z/. 
Railway  Co.,  i  S.  D.  80,  45  N.  W.  Rep.  204;  Yankton  Ins.  Co.  v, 
Fremont,  E.  &  M.  V.  R.  Co.,  7  S.  D.  428,  64  N.  W.  Rep.  514; 
Kuhn  V.  Jewett,  32  N.  J.  Eq.  647;  Frace  v.  Railroad  Co.,  143  N. 
Y.  182,  38  N.  E.  Rep.  102;  Billman  v.  Railroad  Co.,  76  Ind.  166; 
Railroad  Co.  v.  Krinning,  87  Ind.  351;  Railroad  Co.  v.  Nitsche, 
126  Ind.  229,  26  N.  E.  Rep.  51,  9  L.  R.  A.  750;  Railroad  Co.  v. 
Williams,  131  Ind.  30,  30  N.  E.  Rep.  696;  Railway  Co.  v.  Burden, 
14  Ind.  App.  512,  43  N.  E.  Rep.  155;  Shear.  &  R.  Neg.,  §  666 
et  seq^ 

In  Enix  V.  Iowa  Central  Railway  Co.  (Iowa,  October,  1900),  83 

N.  W.  Rep.  805,  an  action  to  recover  damages  for  loss  of  a  house 
by  fire  alleged  to  be  caused  by  defendant's  engine,  judgment  for 
plaintiff  was  affirmed.  The  court  (per  Sherwin,  J.),  stated  the  case 
as  follows. 

•*  Complaint  is  made  of  the  reception  of  testimony  tending  to 
prove  the  cost  of  a  building  alleged  to  be  of  different  size  and  shape 
from  the  one  burned.  So  far  as  the  record  before  us  shows,  no 
objection  was  made  to  this  testimony,  and  the  one  now  presented 
cannot  be  considered. 

"  A  witness,  who  was  an  insurance  agent,  and  an  adjuster  of 
losses  by  fire,  testified,  over  the  defendant's  objection,  as  to  the 
cost  of  a  building  similar  to  the  one  burned.     His  testimony  was 
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based  upon  what  was  called  an  *'  adjuster's  rule,"  which  figures  the 
cost  of  a  building  at  so  much  per  cubic  foot  of  space  in  the  build- 
ing above  the  foundation.  The  evidence  of  carpenters  tended  to 
show  that  the  rule  under  which  this  witness  made  his  estimate  was 
approximately  correct  —  so  determined  by  their  own  experience. 
The  evidence  was  properly  admitted.  On  the  cross-examination  of 
defendant's  experts  on  the  cost  of  buildings,  the  plaintiff  was  per- 
mitted to  ask  questions  as  to  the  cost  of  a  building  of  a  different 
size  and  shape  from  the  one  testified  to  in  chief.  There  was  no 
error  in  this.  The  plaintiff,  in  the  first  place,  was  not  bound  to 
confine  his  inquiries  to  the  exact  dimensions  of  the  building  under 
consideration  on  direct  examination  of  the  witness;  and,  in  the 
second  place,  because  there  was  testimony  in  the  record  tending  to 
support  the  theory  of  the  cross-examination;  and,  further,  the 
verdict  itself  clearly  indicates  that  no  possible  prejudice  could  have 
resulted  from  the  cross-examination  complained  of,  if  not  correct. 
The  record  does  not  show  that  the  witness  G.  W.  Stamm  testified 
as  claimed  by  counsel  in  argument,  and  we  discover  nothing  in  the 
testimony  he  did  give  which  was  prejudicial  to  the  defendant. 

"  The  defendant  very  urgently  presses  its  claim  that  a  new  trial 
should  have  been  granted  because  of  language  used  by  counsel  for 
the  plaintiff  in  presenting  the  case  to  the  jury.  The  statement  was 
made  and  repeated  that  the  defendant's  engines  were  old  fire  traps. 
There  was  no  direct  testimony  on  either  side  of  the  case  as  to  the 
condition  of  any  of  the  defendant's  engines,  nor  as  to  the  means 
used  to  arrest  sparks  on  the  engine  supposed  to  have  set  the  fire  in 
question.  The  burned  building  was  situated  150  feet  from  the  nearest 
point  on  the  railroad  track.  The  issue  v^as  squarely  made  that  the 
fire  was  the  result  of  a  defective  chimney,  and  was  not  caused  by 
defendant's  engine.  There  was  also  testimony  tending  to  show 
that  other  fires  had  been  set  by  defendant's  passing  trains.  In  view 
of  the  whole  record,  we  reach  the  conclusion  that  the  statement  was 
not  such  as  to  require  a  reversal  of  the  case.  The  remark  of  the 
trial  court,  in  ruling  upon  an  objection  to  this  language,  that  he 
thought  it  not  objectionable,  and  that  counsel  had  a  right  to  call 
them  *  fire  traps,'  could  not  well  have  been  understood  by  the  jury 
as  meaning  anything  more  than  that  it  was  proper  comment  under 
the  evidence.  As  the  language  itself  was  not,  in  our  judgment, 
prejudicial,  we  think  the  remark  of  the  court  did  not  make  it  so, 
or  influence  the  jury  to  the  prejudice  of  the  defendant.  The 
verdict,  both  as  to  the  cause  of  the  fire  and  as  to  the  value  of 
the  house,  finds  ample  support  in  the  evidence,  and  the  case  is 
affirmed." 
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In  Bradley  v.  Iowa  Central  Railway  Co.  {lawa^  May,  ipoo\ 

82  N.  W.  Rep.  996,  an  action  for  damages  for  property  alleged  to 
have  been  destroyed  by  fire  from  one  of  defendant's  engines,  judg- 
ment for  plaintifif  was  reversed.  On  the  question  of  damages  the 
court  (per  Waterman,  J.),  said:  "  The  property  destroyed  consisted 
of  a  quantity  of  hay,  growing  grass,  the  roots  of  the  grass  in  a 
meadow,  and  a  hedge  fence.  The  trial  court  adopted  the  theory 
that  the  measure  of  plaintifif's  damage  for  injury  to  the  meadow 
was  the  value  of  the  growing  grass  and  the  cost  of  restoring  the 
meadow  to  its  former  condition.  Plaintiff  introduced  evidence  to 
show  the  amount  of  both  items.  Appellee  insists  that  defendant's 
exceptions  to  the  evidence  showing  the  cost  of  restoring  the  meadow 
are  not  sufficient  to  enable  it  now  to  claim,  as  it  attempts  to  do, 
that  this  was  not  the  correct  measure  of  damage;  but  we  think  this 
is  not  so." 

[The  ruling  of  the  trial  court  was  affirmed.] 

"  Plaintiff  was  allowed  to  introduce  evidence  as  to  the  value  of 
the  growing  grass  upon  this  meadow,  and  this,  with  the  cost  of 
restoring  the  meadow,  was  given  the  jury  as  an  element  of  damages. 
The  complaint  on  this  score  is  that  plaintiff  was  thus  awarded 
double  damages.  This,  we  think,  is  not  so.  Restoring  the  meadow 
meant,  and  could  only  have  been  understood  to  mean,  putting  the 
grass  roots  in  the  condition  they  were  before  the  fire.  Clearly,  the 
plaintiff  was  entitled  to  recover  for  the  value  of  the  grass,  if  any, 
which  was  destroyed.  In  a  case  quite  similar  to  this,  where  a 
meadow  was  destroyed  by  fire,  the  Supreme  Court  of  Texas  has 
held  that  that  plaintiff  is  entitled,  in  addition  to  the  value  of  the 
grass  destroyed,  to  damages  for  injui-y  to  the  roots.  Railway  Co. 
V.  Ayers  (Tex.),  8  S.  W.  Rep.  538.  See  also  Railroad  Co.  v.  Harlin 
(Neb.),  70  N.  W.  Rep.  263-268,  36  L.  R.  A.  417." 

On  the  exclusion  of  certain  evidence  the  court  said:  **  Before  the 
fire  reached  plaintiff's  meadow,  it  passed  over  and  burned  the 
meadow  of  one  Vinzant,  near  by,  and  defendant  sought  to  show 
that  the  roots  of  the  grass  in  Vinzant's  meadow  were  not  injured. 
This  evidence  was  refused.  The  fire  occurred  in  October,  and  in  the 
spring  following  plaintiff's  meadow  was  plowed  up.  It  was  shown 
that  the  grass  on  the  two  meadows  was  of  equal  height  at  the  time 
of  the  fire.  This  was  a  sufficient  showing  of  similar  conditions  to 
warrant  the  receipt  of  the  testimony.    It  should  have  been  admitted. ' ' 

Judgment  for  plaintiff  reversed. 

In  Brennan  Lumber  Co.  v.  Great  Northern  Railway  Co.  {Min- 

nesctay  June^  ipoo)^  83  N.  W.  Rep.  137,  order  denying  new  trial  to 
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defendant  was  reversed,  the  court  (per  Collins,  J.),  stating  the  case 
as  follows:  "  Appeal  from  an  order  denying  defendant's  alternative 
motion  made  under  the  provisions  of  Laws  1895,  c.  320,  after  a 
verdict  in  plaintiff's  favor,  in  an  action  brought  to  recover  damages 
alleged  to  have  been  caused  by  a  fire  set  by  one  of  defendant's  loco- 
motives. The  cause  has  been  here  before  (79  N.  W.  Rep.  1032),  at 
which  time  a  like  order  was  reversed,  and  a  new  trial  granted  on 
the  ground  that  from  the  evidence  it  did  not  sufficiently  appear  that 
the  fire  which  caused  the  damage  was  traced  or  identified  as  having 
been  started  by  the  locomotive.  It  is  obvious  that  the  principal 
question  at  the  present  time,  and  one  which  must  be  disposed  of,  is 
whether  plaintiff  was  more  successful  at  the  second  than  at  the  first 
trial  in  its  efforts  to  adduce  evidence  which  would  tend  to  connect 
the  fire  which  destroyed  its  property  with  a  fire  started  by  defend- 
ant's locomotive.  If  there  was  no  substantial  difference  in  the  testi- 
mony, if  there  was  still  a  failure  to  trace  and  identify  by  evidence 
the  fire  which  it  is  contended  was  set  by  the  locomotive  with  that 
which  caused  the  damage,  there  remains  a  failure  of  proof,  and  the 
second  verdict  must  be  set  aside  on  the  same  ground  and  for  the 
same  reason  as  was  the  first.  A  verdict  in  favor  of  plaintiff  a  second 
time,  without  additional  evidence  connecting  the  fires,  and  fairly 
establishing  that  plaintiff's  loss  was  the  result  of  defendant's  negli- 
gence, must  meet  the  fate  of  the  first  verdict —  it  must  be  set  aside." 

The  syllabus  by  the  court  is  as  follows: 

"  I.  The  evidence  produced  at  a  second  trial  of  this  case  (see  79 
N.  W.  Rep.  1032),  at  which  plaintiff  again  had  a  verdict,  examined 
and  considered.  Held^  that  the  plaintiff  again  failed  to  sufficiently 
trace,  identify,  and  connect  the  fire  which  destroyed  its  property 
with  that  set  out  on  defendant's  right  of  way,  and  relied  upon  as 
the  origin  of  the  one  first  mentioned. 

"  2.  Held^  further,  that,  in  accordance  with  the  provisions  of 
Laws  1895,  c.  320,  judgment  for  the  defendant  should  be  entered  in 
favor  of  defendant  notwithstanding  the  verdict;  and  it  is  so  ordered. 

**  Brown  and  Lewis,  JJ.,  dissenting  as  to  second  point  in  syllabus." 

In  Scott  v.  King  ET  AL,  (Sup.  Ct.  Nav  York,  App.  Div,,  Third 
Dept.  May,  ipoo),  &4  N.  Y.  Supp.  626,  appeal  from  judgment  for 
plaintiff,  in  action  against  King  and  others,  receivers  of  the  New 
York,  L.  E.  &  W.  R.  R.  Co.,  for  injuries  to  plaintiff's  lands  by  fire, 
judgment  was  reversed,  the  opinion  by  the  court  (per  Parker,  P. 
J.),  stating  the  case  and  points  as  follows: 

''  Upon  the  trial  of  this  action  the  objection  was  distinctly  taken 
that  the  defendants'  negligence,  if  any,  was  not  the  proximate  cause 
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of  the  injury  to  the  plaintiff's  lands;  and,  in  connection  with  that 
proposition,  it  was  pointed  out  that  the  fire  was  carried  some  two 
and  one-half  miles,  across  the  lands  of  one  Joseph  M.  Page,  before 
reaching  the  plaintiff's  lands.  And,  inasmuch  as  no  conflict  of  evi- 
dence existed  as  to  that  situation,  a  nonsuit  was  asked  for  upon  that 
ground.     Such  motion  was  denied,  and  an  exception  duly  taken. 

"  The  case  of  Hoffman  against  these  same  defendants,  i6o  N.  Y. 
6i9>  55  N.  E.  Rep.  401,  46  L.  R.  A.  672,  is  an  authority  to  the 
effect  that  such  motion  should  have  been  granted,  and  I  see  no  rea- 
son why  this  judgment  must  not  be  reversed  on  the  authority  of 
that  case.  The  facts  in  that  case  were  similar  to  those  now  before 
us,  and  the  principle  there  decided  is  the  one  which  must  control 
this  case.  It  is  urged  by  the  respondent's  counsel  that  chapter  332 
of  the  Laws  of  1893  prescribes  a  different  rule  from  the  one  adopted 
by  the  Court  of  Appeals  in  the  Hoffman  Case.  I  am  not  prepared 
to  agree  that  he  is  correct  in  that  proposition,  but,  however  that 
may  be,  that  argument  must  be  addressed  to  that  court.  The  deci- 
sion in  the  Hoffman  Case  is  now  controlling  upon  this  court,  and, 
clearly,  within  the  principle  there  laid  down,  this  judgment  cannot 
stand.  Judgment  reversed,  and  new  trial  granted;  costs  to  abide 
the  event.     All  concur." 

In  McMillan  v.  Wilmington  and  Weldon  R.  R.  Co.  {North 

Carolina^  May^  ipoo),  36  S.  £.  Rep.  129,  judgment  for  plaintiff  was 
affirmed.  The  court,  in  its  opinion,  (per  Furches,  J.)  said:  "  This 
is  an  action  against  the  defendant  upon  the  allegation  that  defend- 
ant negligently  set  fire  to  plaintiff's  lands,  by  reason  of  which  plain- 
tiff was  damaged.  Upon  the  close  of  plaintiff's  evidence  defendant 
moved  to  nonsuit  plaintiff  upon  the  ground  that  he  had  not  made  a 
case  entitling  him  to  recover.  Chapter  109,  Acts  1897.  As  this 
action  was  tried  before  the  passage  of  chapter  508,  Laws  1899, 
the  defendant  is  entitled  to  have  the  case  reviewed  upon  its  status 
at  the  time  this  motion  was  made.  Purnell  v.  Railroad  Co.,  122  N. 
C.  832,  29  S.  E.  Rep.  953;  Wood  v,  Bartholomew,  122  N.  C.  177,  29 
S.  £.  Rep.  959.  We  have,  therefore,  examined  the  plaintiff's  evi- 
dence for  the  purpose  of  ascertaining  whether  defendant's  motion 
should  have  been  allowed.  We  find  that  Lewis  Bvrant  testified 
that  when  he  saw  the  fire  in  the  morning  it  was  on  the  right  of  way. 
He  also  testified  that  the  right  of  way  was  grassy.  Lewis  Murphy 
testified  that,  '  We  had  not  burnt  off  the  right  of  way  north  of 
Bear  Ford  that  year.'  T.  C.  Carter  testified  it  (the  fire)  had 
burned  to  a  pond  north  of  the  culvert.  '  Beyond  the  pond  the 
right    of    way  was  covered  with  brown  grass.    *    ♦    *    j  saw 
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continuous  signs  of  fire  from  above  the  culvert  on  and  across  plain- 
tiff's land.'  While  it  is  not  negligence  for  a  railroad  to  run  its  trains 
over  its  roads  well  managed  and  well  equipped,  as  it  seems  the 
defendant's  train  was,  yet  we  know  that  no  spark  arrester  can  be  so 
constructed  as  to  entirely  prevent  the  emission  of  sparks,  without 
destroying  the  efficiency  of  the  engine ;  and,  while  it  was  not  negli- 
gent in  the  defendant  to  run  such  a  train  over  its  road,  the  fact 
that  it  had  recently  passed  over  the  road,  and  fire  was  found  there, 
was  some  evidence  tending  to  show  that  it  emitted  sparks  that  set 
the  grass  oa  fire.  The  negligence  complained  of  is  not  that  of  a 
defective  engine,  or  improper  conduct  on  the  part  of  the  defendant 
in  running  its  train,  but  in  allowing  the  right  of  way  to  become 
foul  with  dead  brown  grass  and  other  combustible  matter,  which 
caused  its  train  to  start  the  fire  that  injured  the  plaintiff.  The 
evidence  against  the  defendant  is  circumstantial,  it  is  true,  but  so 
it  often  is  in  determining  matters  of  the  greatest  consequence, 
criminal  and  civil.  So  in  this  case  we  have  the  undisputed  facts 
that  the  defendant  had  a  railroad  track  and  right  of  way,  that  its 
train  had  recently  passed  over  this  track,  and  that  the  fire  was 
there  that  damaged  the  plaintiff;  and  in  addition  to  this  we  have 
the  evidence  stated  above  that  the  right  of  way  was  foul,  —  that  is, 
covered  with  dead  brown  grass,  -^and  that  the  fire,  when  first  seen 
(by  some  of  the  witnesses),  was  on  the  right  of  way;  and  we  have 
the  fact  —  known  from  common  knowledge  —  that  no  spark 
arrester,  no  matter  how  well  constructed,  will  entirely  prevent  the 
emission  of  sparks.  Whether  this  evidence  is  considered  upon  the 
defendant's  motion  to  nonsuit  the  plaintiff,  or  upon  defendant's 
prayer  for  an  instruction  from  the  court  to  the  jury  that  there  was 
no  evidence,  or  that  upon  the  whole  evidence  the  jury  should  find 
the  second  issue  for  the  defendant,  the  motion  or  prayer  for  instruc- 
tion cannot  be  sustained.  It  is  said  in  Purnell  v.  Railroad  Co., 
supra^  that  in  a  motion  to  nonsuit  the  plaintiff  upon  the  evidence 
whatever  the  evidence  tends  to  prove  must  be  taken  by  the  court 
as  proven.  The  same  rule  obtains  in  a  prayer  for  instructions  to 
the  jury  that  there  is  no  evidence.  Upon  this  rule  we  are  of  the 
opinion  that  defendant's  motion  to  nonsuit  and  its  prayer  for  instruc- 
tion that  there  is  no  evidence  were  properly  refused. 

**  The  defendant's  exception  to  the  remark  of  the  court  in  refus- 
ing its  motion  to  noasuit  the  plaintiff  '  in  the  hearing  of  the  jury  ' 
cannot  be  sustained.  This  remark  was  not  made  to  the  jury,  but  in 
the  hearing  of  the  jury,  and,  as  this  fact  (that  it  was  not  made  to 
the  jury)  was  called  specially  to  our  attention  by  plaintiff  in  the 
argument  of  the  case,  we  would  not  have  it  understood  that  because 
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we  do  not  sustain  defendant's  exception  we  mean  to  say  that 
remarks  made  by  the  judge  in  presence  of  the  jury  may  not  be  the 
proper  ground  of  exception.  It  might  have  been  better  not  to  have 
made  this  remark,  but  such  things  often  occur  in  the  trial  of  a 
cause  by  mere  inadvertence,  and  do  no  harm.  But  this  remark 
seems  to  have  been  made  upon  defendant's  motion  to  nonsuit 
the  plaintiff  upon  the  ground  that  there  was  no  evidence  against  the 
defendant.  So  we  see  that  defendant's  motion  called  upon  the 
court  to  decide  this  very  question.  The  fact  that  the  court  refused 
the  defendant's  motion  was,  in  substance,  to  say  that,  in  the 
opinion  of  the  court,  there  was  evidence.  And  this  brings  the 
question  to  this:  Was  the  remark  of  the  judge  correct  as  a  matter 
of  law?  and  we  have  already  discussed  this  question,  and  agree  with 
the  judge  that  it  was  some  evidence." 

In  Hygienic  Plate-Ice  Manufacturing  Co.  v.  Raleigh  and 

Augusta  Air-Line  R.  R,  Co.  {North  Carolina^  June,  ipoo)  s6  S.  E. 
Rep.  279,  judgment  for  plaintiff  was  reversed.  The  court  (per 
Faircloth,  Ch.  J.),  stated  the  case  as  follows:  "  This  is  an  action 
for  damages  to  pUintiff's  property  alleged  to  have  been  caused  by 
defendant's  negligence.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  and  an  appeal  by  defendant.  For 
the  purposes  of  this  opinion,  the  facts  are  as  follows:  The  plain- 
tiff's ice  factory  was  located  on  the  defendant's  right  of  way,  two 
or  three  hundred  yards  west  of  the  Union  Depot,  in  the  city  of 
Raleigh.  On  August  29,  1893,  between  8  and  9  o'clock, — about 
8:30,  — the  plaintiff's  ice  factory  was  discovered  to  be  on  fire,  and 
was  partially  consumed.  About  twenty  minutes  before  the  fire  the 
defendant's  engine  No.  228,  called  the  ''Atlanta  special,"  pulled 
out  from  the  Union  station,  going  west,  and  passed  the  plaintiff's 
factory,  emitting  sparks,  and  soon  thereafter  the  factory  was  dis- 
covered to  be  burning.  The  plaintiff  alleged  and  proved  the  pass- 
ing of  said  engine  and  fire  at  the  time  above  stated,  and  there  is  no 
allegation  or  proof  in  the  record  that  any  other  engine  of  the  defend- 
ant passed  by  said  place  recently  before  or  soon  after  the  time  the 
fire  occurred.  Carefully  reading  the  record  shows  clearly  that  the 
contention  at  the  trial  centered  on  the  question  whether  the  damage 
was  caused  by  said  engine  No.  228.  There  was  much  evidence  and 
many  exceptions  to  the  admission  and  exclusion  of  evidence  and  to 
instructions  given  to  the  jury  by  the  court.  During  the  trial  the 
plaintiff  offered,  and  was  allowed,  over  the  defendant's  objection, 
to  introduce  the  evidence  of  several  witnesses  to  show  that  at  sev- 
eral times,  both  before  and  after  this  fire,  and  at  other  places  on 
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defendant's  line,  other  engines  of  defendant  had,  by  sparks  emitted, 
set  fire  to  and  burned  the  property  of  other  persons ;  one  witness 
testifying  that  it  was  a  common  occurrence  for  these  trains  to  set 
the  fields  on  fire,  but  he  did  not  know  whether  it  was  done  by  the 
defendant's  trains,  it  being  proved  that  at  those  points  another 
railroad  runs  parallel  with,  and  in  a  few  feet  of,  the  defendant's 
track.  This  testimony  was  heard  by  the  jury  without  any  evidence 
of  the  condition  of  these  engines,  and  without  any  explanation  of 
the  attending  circumstances.  Another  witness  said  that  in  1894 
the  remains  of  said  factory  building  caught  on  fire  directly  after 
the  defendant's  freight  train  passed,  and  constantly  before  and 
since,  and  that  the  old  field  caught  on  fire  in  March,  1894,  two  or 
three  times,  near  the  bridge.  This  evidence  of  fires  at  various 
times,  and  at  other  places,  caused  by  sparks  from  other  engines, 
both  before  and  after  August  29th,  we  must  hold  to  be  incompetent, 
as  it  does  not  tend  to  prove  the  condition  of  engine  No.  228,  nor  to 
throw  any  light  on  the  question  directly  before  the  jury.  It  was 
well  calculated  to  divert  the  minds  of  the  jury,  and  lead  them  to  an 
unsafe  verdict."  (Citing  Grant  v.  R.  R.  Co.,  108  N.  C.  462,  470,  13 
S.  E.  Rep.  209;  Henderson  v.  R.  R.  Co.,  144  Pa.  St.  461,  22  Atl. 
Rep.  651). 

In  Scott  et  al.  v.  Texas  and  Pacific  Railway  Co.  {Texas 

Supreme  Courtyfune,  ipoo\  57  S.  W.  Rep.  801,  judgment  of  Court 
of  Civil  Appeals  (56  S.  W.  Rep.  97),  affirming  judgment  for  defend- 
ant, was  reversed.  The  court  (per  Williams,  J.)  stated  the  case 
as  follows:  "  Plaintiffs  in  error  sued  defendant  in  error  to  recover 
the  value  of  buildings  and  other  property  destroyed  by  fire;  alleging 
that  the  fire  had  been  set  by  sparks  which  escaped  from  one  of 
defendant's  locomotives,  through  its  negligence  in  failing  to  keep 
its  engine  properly  equipped  with  appliances  to  prevent  the  escape 
of  sparks,  and  in  carelessly  operating  the  engine.  The  charge  of 
the  trial  judge,  in  terms,  required  the  jury  to  find  that  the  fire  was 
communicated  to  the  property  by  sparks  flying  from  the  engine, 
and  that  this  was  '  the  result  of  negligence  on  the  part  of  defend- 
ant in  respect  to  the  appliances  used  to  prevent  the  escape  of 
sparks,'  and  thus  excluded  any  right  to  recover  because  of  negli- 
gence in  the  handling  of  the  engine;  the  judge  being  of  the  opinion 
that  there  was  no  evidence  tending  to  show  negligence  of  that  kind. 
The  evidence  offered  by  plaintiffs,  if  believed  by  the  jury,  were  suffi- 
cient to  justify  a  conclusion  that  the  property  was  burned  by  sparks 
thrown  out  from  the  engine.  Other  evidence  tended  strongly  to 
show  that  the  fire  was   not  caused  by  sparks.      Had   the  jury 
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concluded  that  the  fire  was  set  out  by  sparks,  they  could  also  have 
indulged  a  presumption  of  negligence  on  the  part  of  defendant's 
servants,  consisting  either  in  a  defective  equipment,  or  the  negli- 
gent management  of  the  engine.  Railway  Co.  v.  Levine,  87  Tex. 
437,  20  S.  W.  Rep.  466.  In  order  to  rebut  such  a  presumption, 
defendant  offered  testimony  tending  to  show  that  its  engine  and  its 
spark  arrester  were  of  the  proper  kind  and  in  proper  condition,  and 
that  the  engine  was  properly  managed  and  operated.  The  jury 
might  justifiably  have  found  for  defendant  on  both  points,  but  was 
the  court  authorized  to  require  them  to  find  in  its  favor  on  one 
point,  and  leave  them  free  to  find  against  it  on  the  other?  In  the 
case  above  referred  to  it  is  said:  '  It  is  the  established  law  in  this 
state  that,  when  fire  is  set  out  by  sparks  from  an  engine  on  a  rail- 
road, the  law  presumes  negligence,  and  the  plaintiff  is  entitled  to 
recover  for  damages  done  by  the  fire  so  set  out,  unless  the  railroad 
company  shall  prove  that  its  engine  was  provided  with  the  best 
approved  apparatus  for  arresting  sparks  and  preventing  their  escape, 
and  properly  operated.  In  other  words,  the  proof  that  the  fire 
which  destroyed  plaintiff'  s  property  was  set  from  an  engine  on 
defendant's  railroad  made  a  prima  facie  case,  upon  which  he  was 
entitled  to  recover,  in  the  absence  of  proof  by  the  railroad  compatiy 
required  to  rebut  the  presumption.  Consequently  the  question  as 
to  negligence  or  not  becomes  a  question  of  fact  to  be  determined 
upon  the  evidence.  The  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  evidence  are  matters  to  be  decided  by  the  jury. 
It  is  apparent,  therefore,  that  it  cannot  be  said  that  there  is  no  evi- 
dence of  negligence,  when  the  evidence  is  such  as  to  give  a  right  of 
recovery  if  not  rebutted. '  It  is  well  settled  that  it  is  error  for  the 
trial  judge  to  instruct  a  finding  in  favor  of  one  party  when  there  is 
evidence  tending  to  establish  in  favor  of  the  other  party  the  fact 
against  the  existence  of  which  the  finding  is  directed.  Since  the 
evidence  for  plaintiffs  tended  to  show  negligence  on  the  part  of 
defendant's  servants  in  allowing  the  escape  of  sparks  sufficient  to 
cause  the  fire,  we  think  it  was  the  province  of  the  jury,  and  not  of 
the  court,  to  determine  in  what  such  negligence  consisted.  It  is 
urged  that  other  uncontradicted  evidence  showed  that  the  engine 
was  prudently  managed,  and  narrowed  the  inquiry  to  the  question 
whether  or  not  the  sparks  about  which  plaintiffs'  witnesses  testified 
in  fact  escaped,  and  proved  that,  if  they  did,  their  escape  was  neces- 
sarily due  to  a  defective  condition  of  the  spark  arrester,  and  not 
to  the  manner  in  which  the  engine  was  operated.  The  chief  contro- 
versy in  the  trial  does  appear  to  have  been  over  these  issues,  but 
we  cannot  agree  that  any  of  the  facts  were  so  conclusively  shown 
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as  to  authorize  the  court  to  assume  their  existence.  While  the 
engineer  testified  to  the  proper  management  of  the  engine,  both  he 
and  other  witnesses  testified  (not  quite  so  definitely)  to  the  proper 
condition  of  the  spark  arrester.  As  to  neither  point  were  they  con- 
tradicted, except,  inferentially,  by  the  evidence  offered  by  plaintiffs 
as  to  the  escape  of  sparks  and  their  apparent  size.  All  of  the  wit- 
nesses who  claimed  to  have  seen  the  sparks  escaping  stated  that 
they  were  as  large  as  the  end  of  the  little  finger,  and  all  of  the  expert 
witnesses  agree  that,  if  this  were  the  fact,  the  spark  arrester  could 
not  have  been  in  proper  condition.  But  the  jury  might  have  found 
that  the  testimony  of  the  witnesses  as  to  the  actual  condition  of 
the  spark  arrester  was  true,  and  yet  that  sparks  escaped  and  caused 
the  fire,  and  that  this  was  due  to  the  negligent  management  of  the 
engine,  or  they  might  have  found  that  spark^  escaped  and 
caused  the  fire  through  negligence,  the  exact  character  of  which, 
whether  in  defective  appliance  or  careless  handling  of  the  engine, 
they  could  not  ascertain.  The  whole  case  should  have  been 
submitted." 

In  Kay  v.  Glade  Creek  and  Raleiqh  R.  R.  Co.  {West  Virginia, 

Marchy  igoo)^  35  S.  £.  Rep.  973,  judgment  for  plaintiff  was  affirmed. 
The  case,  as  stated  by  the  court  (per  Brannon,  J.)  is  as  follows: 
*'  Elizabeth  Kay  brought  an  action  of  trespass  on  the  case  in  the 
Circuit  Court  of  Raleigh  County  against  the  Glade  Creek  and 
Raleigh  Rsdlroad  Company  to  recover  damages  sustained  by  her 
from  the  taking  of  land  of  hers  and  using  it  for  the  construction  of 
its  railroad,  and  also  for  damage  done  to  her  by  fire  claimed  to  have 
been  started  from  sparks  emitted  from  a  locomotive  on  said  railroad* 
burning  some  fencing  and  injuring  timber.  A  jury  found  a  verdict 
for  $1,000,  for  which  the  court  rendered  judgment,  and  the  com- 
pany has  brought  the  case  to  this  court." 

The  case  and  points  decided  are  stated  in  the  syllabus  by  the 
court  as  follows: 

••  I.  Whete  a  stenographic  report  of  evidence  is  made  part  of  the 
certificate  of  evidence  upon  a  motion  for  a  new  trial,  and  it  shows 
objections  to  questions  or  evidence,  and  rulings  of  the  court  thereon, 
and  that  such  rulings  were  excepted  to,  and  the  particular  question 
or  evidence  complained  of  is  specified  distinctly  in  the  motion  for  a 
new  trial,  or  in  an  assignment  of  error,  or  in  brief  of  counsel,  so 
that  the  Appellate  Court  can  readily  and  safely  find  the  particular 
question  or  evidence  to  which  the  exception  relates,  the  Appellate 
Court  will  consider  the  matter  excepted  to,  though  there  is  no 
formal  bill  of  exceptions   thereto;   but  such   matter  will   not  be 
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considered  without  such  specification,  even  though  such  report  of 
evidence  notes  such  objection  and  exception. 

"2.  In  ascertaining  damages  to  a  landowner,  flowing  to  the  resi- 
due of  his  tract,  from  the  construction  of  a  railroad,  danger  to 
buildings,  fences,  forests,  and  the  like,  from  fire  emanating  from 
locomotives,  may  be  considered  as  an  element  of  damages,  so  far 
as  such  danger  lessens  the  value  of  such  residue;  but  such  danger 
must  be  real,  imminent,  and  reasonably  to  be  apprehended,  -^  not 
remote  or  merely  possible.  The  question  is,  is  the  residue  depre- 
ciated in  value  from  that  cause,  and  how  much? 

**  3.  Where  there  is  an  exception  to  the  ruling  of  the  trial  court, 
for  allowing  or  refusing  to  allow  a  question  to  be  answered  by  a 
witness,  and  it  does  not  appear  what  the  answer  was,  or  what  was 
expected  to  be  proved  by  him,  an  Appellate  Court  will  not  consider 
the  exception,  as  it  cannot  determine  the  relevancy,  admissibility, 
or  value  of  the  answer  or  expected  answer.  If  the  question  alone 
show  that  its  answer  must  be  material,  and  it  is  refused,  it  is  differ- 
ent. If  an  answer  is  stricken  out,  it  must  appear,  else  it  will  not 
be  considered. 

"  4.  Opinions  of  witnesses  not  personally  acquainted  with  land 
appropriated  for  railroad  purposes  are  not  admissible  as  to  the 
value  of  the  land  actually  taken,  or  damages  to  the  residue,  it  not 
being  a  question  of  expert  evidence ;  but  a  person  so  acquainted 
and  conversant  with  the  land  may  state  the  circumstances  and 
respects  in  which  the  land  is  prejudiced  or  benefited  by  the  railroad, 
and  may  then  express  his  opinion  as  to  the  value  of  the  land  after 
completion  of  the  road  as  compared  with  what  it  was  before." 


LEMOINE  V.  ALDRICH. 

Supreme  Judicial  Caurt^  Massachusetts,  October ^  igoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  INJURED  BY  REVOLVING 
SHAFT  —  RISK  OF  EMPLOYMENT.  —  In  an  action  to  recover  damages 
for  injuries  to  plaintiff  while  in  defendant's  employ,  it  appeared  that  across 
a  doorway  between  two  rooms  in  defendant's  mill  ran  a  revolving  Iron  shaft 
four  feet  above  the  floor,  so  placed  that  in  passing  from  one  room  to  the 
other  it  was  necessary  to  stoop,  which  shaft  was  a  part  of  the  permanent 
construction  of  the  building  and  machinery,  open  and  visible  and  in  good 
repair  when  plaintiff  entered  defendant's  service.     Heldy  that  defendant 
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was  not  liable,  as  he  owed  no  duty  to  plaintiff  to  change  the  constmction 
of  the  mill  and  machinery  (i). 

WARNING  OF  DANGER—  DUTY  OF  MASTER.  —  ^/i^,  also,  that  defendant 
owed  no  daty  to  plaintiff,  who  was  twenty-two  years  of  age,  to  instrnctor 
warn  him  in  regard  to  the  danger  of  getting  clothing  caught  while  passing 
under  the  revolving  shaft,  as  the  defendant  had  no  reason  to  suppose  he 
needed  warning,  under  the  facts  stated. 

Exceptions  from  Superior  Court,  Worcester  County. 

Action  by  Hermidas  Lemoine  against  Charles  T.  Aldrich  for  inju- 
ries received  while  in  defendant's  employ.  From  a  judgment  in 
favor  of  the  defendant,  plaintiff  brings  exceptions.  Exceptions 
overruled. 

B.  W.  Potter  and  T.  L.  Brown,  for  plaintiff. 

H.  Parker  and  C.  C.  Milton,  for  defendant. 

Knowlton,  J.  —  Across  a  doorway  between  two  rooms  in  the 
defendant's  blanket  mill  ran  a  revolving  iron  shaft  at  a  height  of 
four  feet  above  the  floor,  so  placed  that  in  passing  from  one  of  the 
rooms  to  the  other  it  was  necessary  to  stoop.  The  plaintiff  knew 
that  the  shafting  operated  the  lumpers,  and  that  when  the  mill  was 
running  the  shafting  was  turning,  and  at  the  time  of  the  accident  be 
knew  that  the  mill  was  running.  He  had  to  pass  through  the  door 
many  times  a  day,  —  more  than  two  or  three  times  an  hour.  He 
was  set  to  work  at  sweeping  up  from  the  floor  material  that  came 
from  one  of  the  lumpers,  and  carrying  it  away  in  a  sheet  upon  his 
shoulder,  and  emptying  it  upstairs.  He  had  been  engaged  in  this 
work  eleven  days,  when,  returning  with  an  empty  sheet  upon  his 
arm  and  passing  under  the  shaft,  the  sheet  was  caught  by  the  shaft, 
and  he  was  drawn  around  it,  and  severely  injured.  The  shaft  was 
a  part  of  the  permanent  construction  of  the  building  and  machinery, 
open  and  visible  to.  everybody  who  came  there  when  the  plaintiff 
entered  the  defendant's  service.  Under  a  familiar  rule,  established 
by  many  decisions,  the  defendant  owed  the  plaintiff  no  duty  to 
change  the  construction  and  arrangement  of  his  mill  and  machinery 
in  those  parts  which  were  in  good  repair  and  plainly  visible  when 

z.  For  other  actions  arising  out  of  stepping  Into  a  depression  in  the  floor 

master's  liability   for  injuries  to  em-  of  defendant's  mill,  which  was  where 

ployees  by   machinery,  from  1897  to  the     elevator     passed    up  and  down 

date,  see  vols.  1-8,  Am.  Neg.  Rep.,  and  through  the  building,  the  depression 

the  current  numbers  of  that  series  of  existing  and  being  visible  at  time  of 

Reports.  plaintiff's  employment  by  defendant. 

Risk  of  employment — In   HoARO  9.  the  plaintiff  assumed  the  risk  of  em- 

Blackstone      Manufacturing     Co.  ployment,    and    defendant    was    not 

(Mass.^  October^  rgooj^  58  N.  E.  Rep.  liable. 
x8o,   where  plaintiff  was  injured  by 
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the  plaintiff  made  his  contract  to  work  there.  It  was  one  of  the 
implied  terms  of  the  contract  between  the  parties  that  the  work 
should  be  done  in  that  mill  with  the  construction  and  permanent 
arrangement  for  the  business  which  then  appeared.  Coombs  v.  Cord- 
age Co.,  I02  Mass.  572,  585;  Rooney  v.  Cordage  Co.,  161  Mass.  159, 
36  N.  £.  Rep.  789;  Gleason  v.  Smith,  172  Mass.  50,  51  N.  £.  Rep. 
460.  There  is  nothing  in  this  case  which  indicates  that  the  defend- 
ant owed  the  plaintiff  a  duty  to  instruct  or  warn  him  in  regard  to 
the  danger  of  getting  his  clothing  or  the  sheet  caught  while  passing 
under  the  revolving  shaft.  The  plaintiff  was  twenty-two  years  of 
age,  and  the  defendant  had  no  reason  to  suppose  that  he  needed 
warning  of  this  danger.  Ciriack  v.  Mills  Co.,  146  Mass.  190,  15  N. 
E.  Rep.  579;  Id.,  151  Mass.  152-156,  23  N.  E.  Rep.  829,  6  L.  R.  A. 
733;  Carey  v.  Railroad  Ca,  158  Mass.  228,  33  N.  E.  Rep.  112; 
Ruchinsky  v.  French,  168  Mass.  70,  i  Am.  Neg.  Rep.  620,  46  N. 
E.  Rep.  417;  Ford  v.  Pulp  Co.,  172  Mass.  545,  52  N.  E.  Rep.  1065, 
48  L.  R.  A.  96.  The  evidence  does  not  show  any  violation  of  St. 
1894,  ch.  481,  sec.  23,  by  the  defendant.- 
Exceptions  overruled. 

SPILLANE  V.  CITY  OF  FITCHBURG. 

Supreme  Judicial  Courts  Massachusetts y,  October ^  igoo. 


MUNICIPAL  CORPORATIONS  — DEFECTIVE  STREET  — SNOW  AND 
ICE  IN  CATCH-BASIN  —  CITY  NOT  LIABLE.  —  In  an  action  to  recover 
damages  for  injuries  sustained  by  plaintiff  slipping  on  defect  in  highviray  it 
appeared  that  the  place  of  accident  was  at  the  comer  of  a  sidewalk  where 
two  streets  met;  that  there  was  a  hole  in  the  side  of  the  curbstone  for  an 
opening  into  a  catch-basin,  in  front  of  which  was  an  iron  plate  or  lid  extend- 
ing about  twenty-four  inches  towards  the  center  of  the  street  with  a  slope 
of  three  inches  from  its  outer  edge  to  the  hole;  thai  ai  the  time  of  accident 
the  catch-basin  was  full,  due  to  melting  of  snow  and  ice,  and  it  being  dark, 
plaintiff  mistook  the  water  for  a  continuance  of  the  concrete  sidewalk, 
which  it  resembled,  stepped  and  slipped  on  the  iron  plate,  fell,  and  was 
injured.  Held^  that  the  city  was  not  liable,  the  snow  and  water  in  the 
streets  being  an  incident  of  the  climate,  which  the  city  was  not  required  to 
guard  against  (i). 

Exceptions  from  Superior  Court,  Worcester  County. 

Action  by  Mary  Spillane  against  the  City  of  Fitchburg.  From  an 
order  directing  a  verdict  for  defendant,  plaintiff  excepts.  Excep- 
tions overruled, 

I.  For  other  actions  relating  to  de-  vols,  z-8.  Am.  Neg.  Rep.,  and  the  cur. 
feclive  streets,  from  1897  to  date,  see    rent  numbers  of  that  series  of  Reports. 
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J.  H.  McMahon,  for  plaintiff. 

W.  P.  Hall,  for  defendant. 

Holmes,  Ch.  J.  —  This  is  an  action  for  personal  injuries  alleged 
to  have  been  suffered  by  the  plaintiff  in  consequence  of  a  defect  in 
the  highway.  At  the  trial  the  judge  took  the  case  from  the  jury, 
and  the  main  question  raised  by  the  plaintiff's  exceptions  is  whether 
he  was  right  in  doing  so.  The  place  of  the  accident  was  at  the 
corner  of  a  sidewalk  where  two  streets  met.  Under  the  corner  was 
a  semicircular  hole  in  the  side  of  the  curbstone  of  the  shape  familiar 
in  our  streets  for  an  opening  into  a  catch-basin,  and  seven  and  one 
half  inches  high  at  the  highest  point.  In  front  of  this,  on  the  main 
surface  of  the  street,  was  an  iron  plate  or  lid,  extending  out  twenty- 
five  and  three-quarter  inches  towards  the  center  of  the  street,  and 
with  a  slope  of  three  inches  from  its  outer  edge  to  the  hole.  At  the 
time  of  the  accident  the  catch-basin  probably  was  full,  snow  and 
water  stood  in  the  street  up  to  the  level  of  the  sidewalk,  and  there 
was  evidence  that  this  condition  had  continued  for  two  days.  It 
was  dark,  and  the  plaintiff,  who  was  familiar  with  the  place,  but 
had  not  seen  it  since  the  snow  and  water  had  been  there,  mistook 
the  water  for  a  continuation  of  the  concrete  of  the  sidewalk,  which 
it  resembled,  stepped  off  the  corner,  slipped  on  the  iron  plate,  fell, 
and  was  hurt.  Either  before  or  as  she  fell  her  foot  went  into  the 
hole  above  described. 

We  shall  assume,  without  deciding,  that  the  notice  sufficiently 
stated  the  cause  of  the  injury.  Grogan  v.  City  of  Worcester,  140 
Mass.  227,  4  N.  £.  Rep.  230.  But  we  are  of  opinion  that  the  facts 
disclose  no  defect  in  the  highway  for  which  the  city  was  responsible. 
The  combination  of  the  hole  and  the  iron  plate  was  familiar,  and 
proper  by  itself,  and  it  was  not  necessary  to  guard  the  hole  against 
the  remote  chance  of  such  an  accident  as  the  present.  Whether 
the  hole  contributed  to  the  injury  appears  only  by  conjecture,  but, 
if  it  did,  the  risk  of  its  playing  such  a  part  was  too  small  to  entitle 
the  plaintiff  to  go  to  the  jury  on  that  alone.  See  Richardson  v. 
City  of  Boston,  156  Mass.  145,  146,  30  N.  E.  Rep.  478;  Scannal  v. 
City  of  Cambridge,  163  Mass.  91,  94,  39  N.  E.  Rep.  790;  City  of 
Dayton  v,  Taylor  (Ohio  Sup.),  7  Am.  Neg.  Rep.  328,  56  N.  E.  Rep. 
480.  The  city  was  not  bound  to  light  the  street.  Lyon  v.  Cam- 
bridge, 136  Mass.  419;  Randall  v.  Railroad  Co.,  106  Mass.  276. 
Snow  and  water  by  themselves,  without  more,  of  course  are  not  a 
defect;  so  that  the  question  is  narrowed  to  whether  the  presence 
of  snow  and  water  in  deceptive  form,  in  connection  with  the  dark- 
ness, the  plate,  and  the  hole,  constituted  a  defect,  when  no  one^ 
and  no  combination  of  less  than  all  of  the  constituents,  would  have 
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done  so.  We  think  that  the  deceptive  powers  of  water  are  not 
sufficiently  dangerous,  even  in  this  combination,  to  make  the  city 
liable.  The  possibility  of  there  being  too  much  snow  and  water  in 
the  streets  for  a  few  days  in  the  winter  time  is  like  the  possibility 
of  smooth  ice,  an  incident  of  the  climate,  which  it  would  be 
unreasonable  to  require  the  city  to  guard  against,  except  under  cir- 
cumstances of  greater  danger  than  the  present.  See  Stanton  v.  City 
of  Springfield,  12  Allen,  566. 

An  exception  was  taken  to  the  exclusion  of  evidence  of  a  witness 
concerning  the  condition  of  the  street.  The  configuration  at  the 
time  of  the  accident  was  shown  by  expert  testimony,  photographs, 
and  a  view,  coupled  with  the  defendant's  admission,  and  the  evi- 
dence of  witnesses  that  there  had  been  no  change.  There  was  no 
controversy  about  it.  What  the  defendant  seems  to  have  been  seek- 
ing to  introduce  was  the  judgment  of  the  witness  that  the  construc- 
tion "was  not  proper  street  construction."  Evidently  that  was 
the  way  the  judge  understood  it,  and  that  was  the  offer  he  ruled 
upon.  So  far  as  appears,  the  ruling  was  right.  Edwards  v.  City 
of  Worcester,  172  Mass.  104,  51  N.  E.  Rep.  447.  But,  in  view  of 
our  decision  upon  the  general  question,  this  becomes  unimportant. 

Exceptions  overruled. 

KELLEY  V.  CALUMET  WOOLEN  COMPANY. 

Supreme  /udicial  Courts  Massachusetts y  October^  igoo. 


MASTER  AND  SERVANT  —  EMPLOYEE  INJURED  BY  MACHINERY 
—  ASSUMPTION  OF  RISK.  —  la  an  action  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  working  in  from  of  liis  spinning  mule,  it  appeared 
that  at  the  time  of  the  accident  he  was  working  under  electric  lights  which 
went  out,  and  in  trying  to  stop  his  machine,  in  the  dark,  his  hand  was 
caught  and  injured;  that  plaintiff  was  an  experienced  spinner  and  had 
been  in  defendant's  employ  for  four  months,  and  had  had  experience  several 
times  of  the  liability  of  the  electric  light  to  go  out;  and  that  there  was  no 
need  for  haste  in  shutting  off  the  machinery.  Held,  that  plaintiff  assumed 
the  risk,  and  defendant  was  not  liable  (i). 

Action  by  one  Kelley  against  the  Calumet  Woolen  Company  for 
injuries.  From  a  judgment  in  favor  of  defendant  entered  on  a 
directed  verdict  at  the  close  of  plaintiff's  case,  plaintiff  brings 
exceptions.     Exceptions  overruled, 

I.  For  other  actions  relating  to  ac-  and  the  current  numbers  of  that  series 

cidents  from  machinery,  from  1897  to  of  Reports.     See  also  note  on  Assump- 

date,  see  vols.   1-8,   Am.   Neg.   Rep.,  TiONOFRisK,in7  Am.  Neo.Rep.97-iix. 
Vol.  VIII— 41 
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E.  H.  Vaughan  and  F.  P.  Brady,  for  plaintiff. 

H.  Parker  and  C.  C.  Milton,  for  defendant. 

Holmes,  Ch.  J.  —  This  is  an  action  for  personal  injuries  suffered 
by  the  plaintiff  in  consequence  of  his  putting  his  fingers  into  the 
quadrant  gear  of  a  spinning  mule  while  in  the  dark.  At  the  trial 
the  judge  took  the  case  away  from  the  jury,  and  his  ruling  is  before 
us  on  exceptions.  The  plaintiff  was  working  in  front  of  the  mule, 
under  incandescent  electric  lights.  They  went  out,  and  the  room 
was  dark  for  a  minute  and  a  half  or  two  minutes.  He  stooped  to 
reach  the  shipper  with  his  left  hand,  in  order  to  stop  the  machine, 
and  a  finger  of  his  right  hand  went  into  the  quadrant  gear  and  was 
crushed  before  he  could  pull  the  shipper.  He  was  an  experienced 
spinner,  had  been  in  the  defendant's  employment  for  four  months, 
had  worked  on  the  machine  in  question  in  the  evenings  for  four  or 
five  weeks,  and  knew  its  construction  and  understood  it.  So  far  as 
appears,  the  electric  lighting  apparatus  was  in  use  when  he  began 
to  work  on  this  machine,  and  when  he  was  employed  by  the 
defendant. 

It  is  well  known  that  electric  lights  have  been  found  liable  to 
intermissions  in  their  shining,  and  the  plaintiff  had  had  experience 
of  the  liability  in  this  place  several  times  before  the  night  of  the 
accident.  Carrigan  v.  Manufacturing  Co.,  170  Mass.  79,  48  N.  E. 
Rep.  1079.  On  the  evidence,  it  is  hard  to  see  why  the  plaintiff  did 
not  take  the  risk  of  whatever  danger  there  may  have  been. 

But,  further,  if  the  plaintiff  had  not  taken  the  risk,  and  if  there 
is  any  evidence  of  negligence  on  the  defendant's  part  in  using  a 
common  form  of  electric  light,  we  still  should  think  the  ruling 
right. 

Two  pieces  of  testimony  are  relied  on  as  strengthening  the  plain- 
tiff's case,  although  on  somewhat  inconsistent  grounds.  One  is 
that  he  had  been  told  by  the  foreman  to  stop  his  machine  when 
going  in  or  out  when  anything  happened.  The  other,  that  he 
reached  to  get  hold  of  the  shipper  to  save  himself.  It  seems  to  us 
that  neither  of  these  gives  the  plaintiff  any  real  help.  The  order 
manifestly  had  no  reference  to  such  occasions  as  a  momentary 
darkening  of  the  electric  light.  The  plaintiff  did  not  pretend,  in 
his  testimony,  that  he  acted  in  consequence  of  the  darkness  being 
prolonged.  The  import  of  his  words  is  that  when  the  lamps  went 
out  he  tried  to  stop  the  machine  at  once.  So  far  as  appears,  he 
had  no  reason  to  anticipate  that  the  darkness  would  continue  for 
any  considerable  time,  and  there  is  no  evidence  that  there  was  any 
necessity,  or  that  he  had  any  reason  to  think  that  there  was  a 
necessity,  for  the  machine  being  stopped,  for  its  own  safety  or  for 
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the  safety  oi  the  yarn.  So  far  as  appears,  there  was  no  emergency 
or  need  for  haste.  On  the  other  hand,  by  his  testimony  that  he 
tried  to  stop  the  machine  in  order  to  save  himself,  the  plaintiff 
must  have  referred  to  the  moment  after  his  finger  was  caught.  He 
was  an  experienced  workman,  and  cannot  have  been  ignorant  that 
before  that  moment  he  was  safe  if  he  stood  still,  or  stepped  back 
into  the  free  space  behind  him;  the  passage  in  which  he  stood 
being  fivt  feet  wide.  If  he  thought  otherwise,  the  defendant  was 
not  bound  to  anticipate  so  groundless  a  fear. 

It  follows  from  what  we  have  said  that  the  defendant  must  be 
held  liable,  if  liable  notwithstanding  the  objections  mentioned,  on 
the  ground  that  the  plaintiff  used  due  care,  and  that,  apart  from 
command,  necessity,  or  fear,  it  was  a  natural  consequence  of  the 
lights  going  out  that  the  plaintiff  should  try  to  stop  the  machine, 
and  that  he  should  get  into  trouble  in  doing  it,  without  negligence 
on  his  own  part.  As  to  this  it  is  enough  to  say  that  we  are  unable 
to  see  why,  with  proper  care,  and  with  the  deliberation  which  there 
was  nothing  to  disturb,  he  could  not  have  kept  his  right  hand  out 
of  the  way.  It  will  be  remembered  that  he  seems  to  have  had  no 
difficulty  in  finding  the  shipper  with  his  left  hand,  and  that  it  was 
his  right  hand  which  got  caught. 

Exceptions  overruled. 

GIRARD  V.  GRISWOLD  ET  AL. 

Supreme  Judicial  Courts  Massachusetts^  October ^  igoo. 

EMPLOYEE  FRIGHTENED  BY  NOISE  OF  ESCAPING  STEAM  FROM 
BURSTING  OF  GAUGE  ON  BOILER  —  MASTER  NOT  LIABLE.—  Where 
plaintiff,  a  girl,  sixteen  years  of  age,  while  employed  in  defendant's  factory 
became  frightened  by  the  noise  of  escaping  steam,  caused  by  the  bursting 
of  a  water  gauge  on  a  small  boiler,  and  jumped  out  of  a  second-story  win- 
dow, and  there  was  no  evidence  that  there  was  any  defect  in  the  boiler  or 
water  gauge  which  defendant  could  have  discovered  by  the  exercise  of 
ordinary  care,  the  defendant  was  not  liable  for  the  injury  to  plaintifl. 

Exceptions  from  Superior  Court,  Hampden  County. 

Action  by  Emma  Girard  against  William  B.  Griswold  and  others. 
From  a  judgment  in  favor  of  defendants,  plaintiff  brings  exceptions. 
Exceptions  overruled, 

T.  B.  O'DoNNELL  and  T.  D.  O'Brien,  for  plaintiff. 

Brooks  &  Hamilton,  for  defendants. 

Knowlton,  J.  —  The  plaintiff  in  this  case  cannot  recover,  because 
there  is  no  evidence  of  negligence  on  the  part  of  the  defendants. 
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The  glass  water  gauge  on  the  front  of  a  very  small  boiler  burst,  and 
allowed  the  steam  to  escape  with  a  hissing  noise.  The  room  where 
the  accident  happened  was  about  ninety  feet  long  and  very  wide, 
and  the  boiler  stood  at  one  side  of  it.  The  plaintiff,  a  girl  of  sixteen 
years  of  age,  had  been  employed  there  fifteen  months  packing  candy 
in  boxes  and  doing  similar  work.  The  room  was  in  the  second  story 
of  the  building,  and  five  girls  were  at  work  there  at  the  tijme.  The 
plaintiff  was  frightened  by  the  escaping  steam,  and,  although  it  did 
not  come  near  her,  she  ran  to  an  open  window  and  jumped  out, 
and  was  injured.  There  is  no  evidence  that  there  was  any  defect  in 
the  boiler  or  water  gauge  which  the  defendants  could  have  dis- 
covered by  the  exercise  of  ordinary  care.  There  was  nothing  to 
show  the  cause  of  the  bursting  of  the  gauge.  The  only  testimony 
on  the  subject  came  from  a  single  witness  called  as  an  expert  by 
the  plaintiff,  who  said  that  he  had  been  an  engineer  taking  care  of 
boilers  and  engines  for  twenty-two  years.  He  testified  that  this 
gauge  was  of  a  kind  in  common  use  on  boilers ;  that  it  was  to  show 
to  the  engineer  the  height  of  water  in  the  boiler;  that  the  glass  is 
liable  to  burst  from  causes  that  are  known  and  from  causes  that  are 
unknown.  He  said  that  he  had  never  in  his  experience  known  a 
water  gauge  to  go  two  years  without  bursting.  There  was  no  testi- 
mony as  to  what  the  known  causes  of  bursting  are.  He  testified 
that  the  wheels  shown  him,  connected  with  the  gauge,  were  to  shut 
off  the  water  in  an  instant,  and  his  evidence  tended  to  show  that 
the  only  danger  from  the  bursting  of  such  a  gauge  to  employees 
about  the  room  was  from  the  water  getting  too  low  in  the  boiler,  if 
there  was  nobody  to  shut  it  off.  It  appeared  that  there  was  an 
engineer  in  charge  of  the  defendants'  boiler,  and  the  testimony 
tended  to  show  that  the  escaping  steam  was  shut  off  in  less  than  half 
a  minute  after  the  gauge  burst.  There  was  no  evidence  tending  to 
show  that  reasonable  care  on  the  part  of  the  defendants  called  for 
any  additional  precautions  to  prevent  such  accidents  as  happened 
to  the  plaintiff.  The  evidence  points  to  nothing  more  that  they 
could  have  done  for  [the  safety  of  the  plaintiff,  unless  they  had 
warned  her  against  becoming  frightened  and  jumping  out  of  a 
window  if  the  water  gauge  should  burst.  It  does  not  appear  that 
they  could  have  done  anything  to  prevent  the  possibility  of  the 
breaking  of  the  gauge  before  the  accident,  and  they  had  no  reason 
to  suppose  that  the  plaintiff  needed  a  warning  of  danger,  when  in 
fact  she  was  in  no  danger  except  from  unanticipated  possible  conse- 
quences of  fright.  Other  grounds  of  defense  disclosed  by  the  evi- 
dence we  need  not  consider. 
Exceptions  overruled. 


AMERICAN  NEGUGENCE  REPORTS.  645 

DAVEY  V.  GREENFIELD  AND  TURNERS  FALLS 

STREET  RAILWAY  COMPANY. 

Supreme  Judiciai  Courts  Massachusetts ^  October^  i^00» 


PASSENGER  INJURED  WHILE  BOARDING  STREET  CAR  — SUDDEN 
START  OF  CAR  — SIGNAL— NEGLIGENCE  OF  CONDUCTOR.  —  In 
an  action  to  recover  damages  for  injuries  sustained  by  plaintifif  while  trying 
to  board  one  of  defendant's  street  cars,  it  appeared  that  the  car  had  stopped 
to  take  on  passengers,  that  persons  were  boarding  the  car,  but  before  all 
had  entered  the  conductor  signaled  to  start,  and  plaintifif  who  had  stepped 
onto  the  running  board  of  the  car  was  swung  around  by  the  sudden  jerk 
of  the  car,  her  foot  slipped,  and  she  was  assisted  into  the  car  falling  upon 
the  floor  of  the' car,  and  was  severely  injured.  Held^  that  the  defendant 
was  liable  for  the  negligent  act  of  its  conductor  in  signaling  the  car  to  start, 
it  being  the  duty  of  the  conductor  to  know  that  all  persons  seeking  to  enter 
the  car  entered  the  car  before  he  gave  the  signal  to  start  (i). 

Exceptions  from  Superior  Court,  Franklin  County. 

Action  by  Emily  Davey  against  the  Greenfield  and  Turners  Falls 
Street- Railway  Company.  Verdict  f o**  plaintifif. .  Defendant  excepts. 
Exceptions  overruled. 

Brooks  &  Hamilton  and  Winn  &  Griswold,  for  plaintifif. 

F.  L.  Greene  and  W.  A  Davenport,  for  defendant. 

Lathrop,  J.  —  The  evidence  for  the  plaintifif  tended  to  show  that 
as  an  open  electric  car  of  the  defendant  approached  Ames  street,  in 
Greenfield,  going  northerly  on  Federal  street,  one  Mrs.  Weyraugh 
and  her  boy,  about  seven  years  old,  and  the  plaintifif  and  her 
daughter,  a  girl  of  eighteen,  stepped  from  the  easterly  sidewalk  of 
Federal  street,  and  walked  diagonally  and  northwesterly  towards 
the  car  tracks,  with  the  intention  of  boarding  the  car;  that  the 
street  at  this  point  was  substantially  clear  of  people,  except  upon 
the  sidewalks;  that  Mrs.  Weyraugh  was  in  advance  of  the  others, 
and  signaled  the  motorman  by  holding  up  her  hand;  that  the 
motorman  was  looking  towards  her  and  the  plaintifif;  that  they  sup- 
posed  he  saw  them;  that  the  car  stopped,  as  they  thought,  at  the 
signal;  that  Mrs.  Weyraugh  boarded  the  car  and  took  her  seat;  that 

I.  For  actions  relating  to  Persons  in  alphabetical  order  of  States.  Sub- 
Injured  while  Alighting  from  or  Board-  sequent  actions  on  the  same  topics,  to 
ing  Trains,  Street  Cars,  etc.,  from  the  date,  are  reported  in  vols.  i-8,  Am. 
earliest  period  to  1897,  see  vols.  2-7,  Neg.  Rep.,  and  the  current  numbers 
Am.  Neg.  Cas.,  where  the  same  are  of  that  series  of  Reports, 
chronologically  grouped  and  arranged 
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the  plaintiff  then  asssisted  the  boy  to  climb  in ;  and  that  then  the 
plaintiff,  with  her  face  towards  the  front  of  the  car,  stepped  with 
her  left  foot  onto  the  running  board,  at  the  same  time  taking  hold 
with  her  left  hand  of  an  iron  handle  or  brace  at  the  end  of,  and  on 
the  level  of,  a  seat  into  which  she  proposed  to  go;  that  as  the  plain- 
tiff stepped  onto  the  running  board  the  car  started  forward  with  a 
jerk,  and  rapidly,  without  any  signal  from  the  conductor;  that  she 
swung  round  so  that  she  was  bumped  against  the  end  of  the  seat  into 
which  she  proposed  going;  that  her  foot  slipped  from  the  running 
board,  so  that  she  fell  to  her  knees  on  the  board,  still 
holding  with  her  left  hand  to  the  iron  above  mentioned;  and 
that  finally  she  was  assisted  into  the  car,  falling  upon  the  floor 
thereof,  and  was  severely  injured.  The  evidence  for  the  defendant 
tended  to  show  that  neither  the  motorman  nor  the  conductor  saw 
the  plaintiff  or  any  of  her  party  until  they  were  seated  in  the  car, 
and  that  the  conductor  gave  the  usual  signal  to  start;  and  the  con- 
ductor testified  that  before  doing  so  he  looked  from  the  position  he 
was  in,  on  the  left  front  running  board,  on  both  sides  of  the  car, 
and  saw  no  one  trying  to  get  on ;  that  he  then  gave  the  signal  to 
start;  and  that  the  car  started  gently  and  slowly.  The  case  comes 
before  us  on  exceptions  to  the  refusal  of  the  court  to  give  three 
requests  of  the  defendant,  except  as  appears  in  the  charge.  These 
requests  were  as  follows:  **  i.  That  a  person  endeavoring  to  enter 
an  electric  car  without  the  knowledge  of  some  person  engaged  in 
the  running  thereof  does  not  become  a  passenger  until  standing  or 
seated  in  some  portion  of  the  car  intended  for  the  occupation  of 
passengers  while  the  car  is  in  motion,  or  until  his  effort  or  presence 
is  known  to,  or,  in  the  exercise  of  a  proper  performance  of  his  duties, 
ought  to  be  known  to,  some  one  of  the  persons  engaged  in  the  run- 
ning of  the  car;  2,  that,  if  an  injury  happens  to  a  person  from  the 
starting  of  an  electric  car  as  he  is  entering  the  same,  there  can  be 
no  recovery  from  the  company  operating  such  car,  unless  its  serv- 
ants in  charge  thereof  omitted  some  reasonable  precaution  to  assure 
themselves  that  no  person  would  be  endangered  by  the  starting 
thereof;  3,  that  it  is  not,  as  a  matter  of  law,  negligent  for  a  motor- 
man  to  start  an  electric  car,  which  he  has  stopped  to  take  on  pas- 
sengers seen  by  him,  without  receiving  a  signal  from  a  conductor  to 
do  so."     We  proceed  to  consider  these  in  their  order. 

I.  The  defendant  concedes  that  a  street,  in  the  case  of  an  electric 
street  railway,  is  a  proper  place  to  take  a  car,  because  it  is  the 
necessary  place  for  persons  to  present  themselves  to  be  carried. 
It  also  concedes  that,  when  a  street-railway  company  stops  its  car  in 
the  street,  it  invites  all  to  become  passengers  who  present  themselves 
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then  and  there  in  proper  condition  and  manner.  It  contends, 
however,  that  this  invitation  may  be  withdrawn  and  that  it  is  with- 
drawn when  the  car  is  started  or  when  the  signal  to  start  is  given. 
It  further  contends  that  the  evidence  shows  without  contradiction 
that  neither  the  motorman  nor  the  conductor  saw  the  plaintiff. 
The  jury  were  instructed  by  the  court  below  in  accordance  with  the 
concessions  of  the  defendant,  and  were  further  instructed:  "  When 
a  car  stops  on  the  street  to  receive  passengers,  it  invites  persons  to 
enter  the  car  and  become  passengers.  Until  that  invitation  is 
recalled,  any  person  actually  taking  hold  of  the  car  and  beginning 
to  enter  it  is  a  passenger,  and  entitled  to  the  protection  of  the 
principle  that  I  have  stated.  It  is  true  that  the  invitation  may  be 
recalled  before  the  car  starts.  There  may  be  circumstances  under 
which  the  principle  itself  would  require  the  recalling  of  the  invita- 
tion. There  may  be  such  a  pressure  to  enter  the  car  that  a  load 
which  it  would  be  unsafe  to  move  is  accumulating,  and  it  would  be 
the  duty  of  those  in  charge  of  the  car  to  see  that  no  more  passengers 
should  be  received.  The  conductor  does  recall  the  invitation  when 
he  gives  the  signal  for  the  car  to  move  on,  and  he  should  not  do 
that  until  he  has  reason  to  believe  that  all  who  have  applied  have 
reached  the  car  in  such  a  way  that  it  is  safe  for  the  car  to  move. 
Nothing  else  appearing,  no  reason  being  shown  why  the  conductor 
cannot  know  whether  any  person  is  attempting  to  board  the  car, 
it  can  be  said  that  it  is  his  duty  to  know.  I  cannot  say  that  there 
are  no  circumstances  that  would,  as  a  matter  of  law,  justify  him  in 
starting,  though,  as  a  matter  of  fact,  some  one  was  at  the  time 
attempting  to  board  the  car.  If  he  had  stopped  the  car  in  a  dark 
night,  and  all  the  passengers  known  by  him  to  be  seeking  to  enter 
had  entered,  and  he  took  pains  to  examine  on  the  outside  to  see  if 
any  others  were  seeking  to  enter,  and,  using  all  the  means  at  his 
disposal  to  learn,  he  learned  of  none,  he  would  be  entirely  justified 
in  giving  the  signal  to  start,  though  it  might  happen  that  in  the 
darkness  of  the  night  some  one  was  seeking  to  enter.  So  I  do  not 
state  to  you,  as  a  matter  of  law,  that  he  must  on  all  occasions  and 
on  every  occasion  know  that  no  one  is  seeking  to  enter  when  he 
gives  the  signal  to  start;  but  when  nothing  is  shown,  more  than  the 
fact  that  the  car  had  stopped  to  receive  passengers,  and  that  per- 
sons were  seeking  to  enter,  it  is  his  duty  to  know  whether  any  are 
entering  at  the  time  he  gives  the  signal  for  starting.  Now,  unless 
there  was  some  negligence  on  the  part  of  the  defendant — and  I  mean 
by  negligence  of  the  defendant,  negligence  of  any  of  its  agents  who 
are  engaged  in  the  management  of  the  car  —  unless  it  is  proved 
to  your  satisfaction  that  there  was  some  negligence  on  their  part. 


648  AMERICAN  Negligence  Reports. 

there  can  be  no  recovery  by  this  plaintiff."  We  think  these  instruc- 
tions were  sufficiently  favorable  to  the  defendant,  and  that  no 
exception  lies  to  the  refusal  to  give  the  instructions  requested. 
The  accident  happened  shortly  before  noon  in  July.  We  cannot 
consider  the  case  on  the  supposition  that  the  testimony  of  the  con- 
ductor and  the  motorman  was  to  be  taken  as  true.  These  were 
witnesses  for  the  defendant,  and  it  w4s  for  the  jury  to  say  what 
weight  was  to  be  given  to  their  testimony.  Moreover,  the  jury 
took  a  view  of  the  car,  and  may  have  found  that  the  testimony  of  the 
conductor  was  not  true.  The  case  differs  essentially  from  Pitcher  v. 
Railway  Co.,  154  Pa.  St.  560,  26  Atl.  Rep.  559,  and  Id.,  174  Pa.  St. 
402,  34  Atl.  Rep.  567  (i).  In  that  case  a  boy,  without  signaling, 
attempted  to  board  a  horse  car  which  had  stopped  to  let  off  a  pas- 
senger. He  had  one  hand  on  the  rail  of  the  front  platform,  behind 
the  driver,  and,  when  about  to  place  his  foot  upon  the  step,  was 
thrown  down  by  the  sudden  starting  of  the  car.  He  was  not  seen 
by  either  the  conductor  or  the  driver.  Under  these  circumstances, 
it  was  held  that  he  was  not  a  passenger.  In  the  present  case  the 
jury  might  well  have  found  that  a  signal  was  given  to  the  motor- 
man;  that  he  stopped  the  car  in  obedience  thereto;  and  that  while 
the  plaintiff  was  partly  on  the  car  the  conductor  gave  the  signal  to 
start,  without  looking  to  see  whether  the  plaintiff  was  wholly  on  the 
car  or  not.  There  can  be  no  doubt  that  on  the  evidence  for  the 
plaintiff  she  was  entitled  to  go  to  the  jury  on  the  issues  whether  she 
was  a  passenger,  whether  she  was  in  the  exercise  of  due  care,  and 
whether  the  defendant  was  guilty  of  negligence.  Gordon  v.  Rail- 
way Co.,  17s  Mass.  181,  55  N.  E.  Rep.  990  (7  Am.  Neg.  Rep.  367  n), 
and  cases  cited. 

2.  As  to  the  second  request,  the  court  instructed  the  jury  as  foU 
lows:  **  I  should  say  a  word  upon  the  effect  of  the  motorman's 
starting  the  car  without  having  received  a  signal  from  the  conduc- 
tor. I  do  not  say  to  you,  as  matter  of  law,  that  that  would  be 
negligence,  but  the  starting  of  the  car  by  the  motorman  without 
having  received  the  signal  from  the  conductor  is  to  be  treated  just 
as  if  he  had  had  the  signal ;  that  is,  if  it  would  have  been  negligence 
on  the  part  of  the  conductor  to  have  given  the  signal  and  to  have 
had  the  car  started  at  that  moment,  then  it  was  negligence  on  the 
part  of  the  motorman  to  start  it  at  that  moment.  In  other  words, 
the  corporation  was  negligent  if  that  car  was  started  when  passen- 
gers were  in  the  act  of  entering  the  car,  and  were  in  such  a  position 
that  they  were  injured  by  its  starting,  whether  its  starting  at  the 

I.  Pitcher  v.  People's  Street  R'y  402,  is  reported  in  6  Am.  Neg.  Gas. 
Co.,  154  Pa.  St.   560,  and  174  Pa.   St.     368,  372. 
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moment  was  due  to  the  improper  action  of  the  conductor  in  giving 
the  signal  or  to  the  improper  action  of  the  motorman  in  starting 
without  it.''  We  are  of  opinion  that  the  charge  upon  this  point  was 
also  sufHciently  favorable  to  the  defendant,  on  the  evidence  in  the 
case.  We  have  already  mentioned  the  evidence  in  considering  the 
first  point,  and  it  is  not  necessary  to  repeat  it. 

3.  The  third  request  is  not  argued,  and  it,  in  fact,  was  given. 
Exceptions  overruled. 

TAYLOR  V.  CITY  OF  MANKATO. 

Supreme  Courts  Minnesota^  October^  ipoo. 


PEDESTRIAN  FALLING  INTO  OPENING  ON  SIDEWALK  —  CONTRIBU- 
TORY NEGLIGENCE.  —  One  who,  while  traveling  along  a  public  thorouf^h- 
fare  in  the  suburbs  of  a  city«  on  a  dark  night,  with  knowledge  of  a  defect 
in  the  sidewalk,  leaves  the  road,  and  takes  the  walk,  and  is  injured  by  fall- 
ing into  the  opening  which  he  is  trying  to  avoid,  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Blue  Earth  County. 

Action  by  Solomon  B.  Taylor  against  the  City  of  Mankato.  From 
an  order  denying  defendant's  motion  for  a  new  trial,  after  verdict 
for  plaintiff,  it  appeals.     Order  affirmed. 

C.  O.  Dailey,  for  appellant. 

W.  E.  Young,  for  respondent. 

Lewis,  J.  —  The  plaintiff,  a  man  sixty-three  years  of  age,  was 
walking  along  one  of  the  main  traveled  thoroughfares  entering  the 
city  of  Mankato,  on  a  dark  night,  at  about  eight  o'clock  in  the  evening 
of  April  I,  1899.  At  a  given  point  beyond  the  Blue  Earth  river,  in 
West  Mankato,  a  plank  sidewalk  commenced  upon  one  side  of  the 
street,  and  continued  towards  the  main  part  of  the  city.  The  side- 
walk consisted  of  pine  planks,  -  about  six  feet  long,  laid  across 
stringers,  and,  for  more  than  a  month  prior  to  the  date  mentioned, 
had  been  in  a  defective  condition,  which  defect  was  caused  by  the 
removal  of  one  of  the  planks,  leaving  a  hole  about  six  feet  long, 
seven  inches  wide,  and  ten  inches  deep.  The  street  upon  which 
plaintiff  had  been  traveling  was  a  well-graded  roadway,  but  upon 
this  occasion  was  wet  and  sloppy.  There  was  no  sidewalk  on  the 
opposite  side  of  the  street,  and  no  regular  or  even  place  for  foot 
passengers.  The  plaintiff  had  known  for  a  month  at  least  of  the 
defect  in  the  sidewalk.     On  the  night  in  question  he  had  walked 
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along  the  highway,  from  the  country,  a  distance  of  about  four  miles, 
OQ  his  way  to  his  home,  a  few  blocks  further  on  towards  the  city, 
and,  coming  to  the  sidewalk,  he  left  the  road,  and  took  the  walk, 
stepped  into  the  hole,  and  was  injuced.  This  action  was  brought  to 
recover  damages  for  such  injury,  and  the  trial  resulted  in  a  verdict 
for  plaintiff.  From  an  order  denying  its  motion  for  a  new  trial, 
defendant  appeals. 

The  assignments  of  error  present  only  one  question  for  review, 
viz.:  Was  the  plaintiff  guilty  of  contributory  negligence?  It  has 
been  often  held  in  this  court,  beginning  with  the  case  of  Erd  v.  City 
of  St.  Paul,  22  Minn.  443,  and  ending  with  Lyons  v.  City  of  Red 
Wing,  76  Minn.  20,  78  N.  W.  Rep.  868,  that  previous  knowledge  that 
a  public  way  is  out  of  repair  does  not  conclusively  establish  negli- 
gence on  the  part  of  a  person  attempting  to  traverse  it;  that  the 
true  test  is,  what  would  a  man  of  ordinary  prudence  do  under  the 
circumstances?  Appellant  insists  that,  under  the  circumstances  of 
this  case,  the  plaintiff  was  bound  to  avoid  the  sidewalk  entirely,  and 
keep  to  the  road,  until  he  had  passed  the  point  of  danger;  that, 
having  elected  to  leave  a  perfectly  level  way  for  a  walk  which  he 
knew  contained  a  hole  into  which  he  might  step  on  account  of  the 
darkness,  the  plaintiff  did  that  which  the  ordinary  man,  in  the  exer- 
cise of  reasonable  care  and  caution,  would  not  do.  The  case  mainly 
relied  on  in  support  of  this  contention  is  Wright  v.  City  of  St.  Cloud, 
54  Minn.  94,  54  N.  W.  Rep.  819. 

The  facts  in  that  case  are  essentially  different,  and  counsel  has 
probably  given  undue  weight  to  certain  generalizing  language  in  the 
opinion.  There,  the  accident  occurred  in  the  daytime,  and  the 
plaintiff  could  and  did  see  the  dangerous  condition  of  the  path, 
made  slippery  and  uneven  by  the  melting  and  tramping  of  snow, 
which  had  not  been  removed  for  a  long  time.  Such  treacherous 
path  continued  over  a  considerable  space,  while  the  opposite  side  of 
the  street  was  cleared  from  snow  and  easily  accessible  by  crossing 
over.  Under  such  conditions  it  was  properly  held  that  the  plaintiff 
was  not  in  the  exercise  of  reasonable  care  in  attempting  to  walk 
along  the  uneven  path.  But  in  the  case  before  us  there  was  no  path 
or  sidewalk  on  the  opposite  side.  The  roadway  was  wet  and  sloppy, 
and  was  a  frequently  traveled  thoroughfare.  It  was  a  dark  night. 
The  opening  consisted  of  a  space  seven  inches  wide,  over  which  one 
might  easily  step.  The  plaintiff,  knowing  that  the  plank  was  out, 
was  mindful  of  the  fact,  was  looking  for  the  hole,  thought  he  had 
passed  it,  and,  after  two  or  three  steps  more,  stepped  into  it.  The 
test  to  be  applied  is,  what  would  a  person  of  ordinary  prudence  have 
done  under  the  circumstances?    Would  he  have  kept  to  the  road  in 
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the  wety  with  a  chance  of  meeting  teams,  or  have  taken  the  walk, 
and  tried  to  avoid  the  hole?    We  think  it  was  a  question  for  the  jury 
to  determine. 
Order  affirmed. 


LANDO  V.  CHICAGO,  ST.  PAUL,  MINNEAPOLIS 
AND  OMAHA  RAILWAY  COMPANY. 

Supreme  Courts  Minnesota^  October^  J^oo. 


COLLISION  BETWEEN  TEAM  AND  ENGINE  -  CONTRIBUTORY  NEGLI- 
GENCE. —  I.  The  trial  court  is  not  required  to  submit  the  question  of 
defendant's  wilful  negligence  to  a  jury,  when,  in  a  suit  for  personal  inju- 
ries, the  evidence  goes  no  further  than  to  indicate  want  of  ordinary  care  on 
the  part  of  defendant's  servants.  Under  such  circumstances,  it  would  be 
error  to  do  so. 

3.  Evidence  in  this  case  considered,  and  held  that  plaintiff's  intestate  con- 
tributed (o  his  injury  by  his  own  want  of  ordinary  care,  and  that  there  was 
no  evidence  of  an  intendon  to  injure  him,  or  wilfully  disregard  his  rights 
in  the  premises. 

3.  The  trial  court  did  not  abuse  its  discretion  in  refusing  to  dismiss  this  case 
during  the  trial,  on  plaindfi's  request,  at  the  close  of  his  case,  and  the  ver- 
dict for  defendant  was  properly  directed. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Adolph  Lando,  administrator  of  Andrew  Fisher,  against 
the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Company. 
From  an  order  refusing  plaintiff's  motion  to  dismiss,  and  from  an 
order  directing  a  general  verdict  for  defendant,  plaintiff  appeals. 
Order  affirmed. 

S.  C.  Olmstead,  for  appellant. 

Pierce  Butler,  for  respondent. 

Lovely,  J.  —  In  this  action  plaintiff  seeks  to  recover .  for  the 
death  of  his  intestate,  Andrew  Fisher,  occasioned  by  injuries  sus- 
tained at  the  St.  Paul  yard  of  defendant  through  the  alleged  negli- 
gence of  its  servants  in  the  operation  of  a  switch  engine.  At  the 
conclusion  of  the  evidence  counsel  for  plaintiff  requested  permission 
to  dismiss  the  action,  which  was  refused  by  the  trial  court.  Upon 
motion  of  defendant's  counsel,  the  court  then  directed  a  verdict  in 
defendant's  favor.  These  two  orders  are  properly  here  for  review 
upon  the  whole  evidence,  and  present  the  only  questions  for  our 
serious  consideration. 
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The  defendant's  yard,  where  the  accident  occurred,  is  located 
under  and  adjacent  to  the  Third  street  bluff  of  the  city  of  St.  Paul, 
at  the  eastern  portion  of  which  is  the  south  and  rear  side  of  the 
West  Publishing  House.  The  tracks  in  defendant's  yard,  with 
numerous  switches,  extend  along  the  foot  of  the  bluff  west  of  the 
publishing  house  some  400  feet;  and  at  a  point  midway  between  the 
east  and  west  ends  of  the  yard  there  was  a  plank  crossing  extending 
sixteen  feet  in  width  transversely  over  the  tracks,  which  crossing, 
for  the  purposes  of  this  case,  may  be  treated  as  a  public  way.  With 
the  exception  of  this  crossing,  the  tracks  in  the  yard  were  used 
exclusively  for  railroad  purposes;  and  at  the  time  of  the  injury  to 
Fisher  he  had  no  license  from  defendant  to  be  thereon,  or  occupy 
the  same  for  any  purpose.  Intestate  was  familiar  with  the  location 
of  the  tracks,  and  had  been  in  the  habit  of  driving  over  them  on  his 
private  business  to  a  point  near  the  West  building  once  each  week 
for  some  time  previous  to  his  death.  On  the  occasion  in  question 
he  drove  a  single  horse  and  wagon  into  the  yard,  and  stopped  on 
one  of  the  tracks  opposite  the  West  building,  where  he  was  engaged 
for  some  time  in  loading  sacks  with  waste  paper  to  be  hauled  awaj. 
At  this  time  one  of  defendant's  switch  engines,  with  an  engineer 
and  fireman,  was  on  the  same  track  a  short  distance  east  of  the 
wagon.  The  engine  was  headed  to  the  east,  and  coupled  to  a  stock 
car  in  front,  which  was  to  be  hauled  to  the  western  end  of  the  yard. 
To  reach  that  destination,  the  engine  and  car  had  to  pass  over  the 
place  where  Fisher's  wagon  then  was;  and  deceased  was  requested 
to  move  from  the  track,  so  that  the  engine  might  pass  over  the 
same,  which  he  did  after  he  had  finished  loading.  He  then  moved 
west  at  an  ordinary  pace  over  the  tracks  through  the  yard,  driving 
his  horse  and  walking  on  the  south  side  of  his  wagon.  Soon  after 
decedent  was  followed  by  the  switch  engine,  backing,  tender  ahead. 
Its  bell  was  ringing,  and  it  was  moving  at  a  speed  of  not  more  than 
four  miles  an  hour  until  the  crossing  was  reached.  Deceased  at 
this  time  had  reached  the  crossing,  and  turned  towards  the  south, 
probably  intending  to  pass  over  the  same  and  out  of  the  yard  on  a 
traveled  way,  which  was  the  only  means  of  exit  therefrom;  but, 
when  the  horse  got  to  the  track  on  which  the  engine  was  approach- 
ing, it  shied  suddenly  and  turned  to  the  right,  again  going  upon  the 
tracks,  in  the  yard,  to  a  point  about  ten  feet  west  of  the  crossing, 
where  deceased  was  overtaken  by  the  engine  and  crushed  between 
the  tender  and  his  wagon,  receiving  such  internal  injuries  that  he 
died.  It  cannot  be  doubted  that  Fisher  must  have  known  of  the 
proximity  of  the  engine  before,  as  well  as  at  the  time,  the  collision 
occurred,  and  it  is  quite  doubtful  if  he  could  have  passed  to  th^^ 
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south,  in  front  of  the  same,  to  the  traveled  way.  Yet  it  is  conceded 
that  he  might  have  stopped  until  the  engine  had  passed,  or  by  the 
slightest  effort  turned  to  the  right  and  avoided  the  collision. 

It  was  insisted  that  while  plaintiff's  intestate  may  have  been  negli- 
gent in  using  the  defendant's  tracks  and  yard,  and  in  being  too  near 
the  place  over  which  the  engine  must  pass,  yet  the  fact  that  the 
engine  had  previously  stopped  for  him  to  finish  loading  his  wagon 
gave  him  some  right  to  believe  that  the  persons  in  charge  of  the 
same  would  continue  to  exercise  more  than  usual  care  to  avoid 
injuring  him.  This  position  is  not  tenable.  While  the  deceased 
was  upon  the  tracks  in  the  yard,  as  distinct  from  the  crossing,  he 
was  a  mere  trespasser  in  a  place  where  defendant's  rights  were 
exclusive;  and  he  could  not  demand  more  from  its  servants  than 
that  they  should  not,  after  the  discovery  of  his  peril,  be  wantonly  or 
wilfully  negligent.  Donaldson  z;.  Railway  Co.,  21  Minn.  293;  Smith 
V.  Railway  Co.,  26  Minn.  419,  4  N.  W.  Rep.  782.  The  fact  that  the 
engine  had  waited  for  intestate  to  load  his  wagon  shortly  before  did 
not  give  him  the  right  to  encounter  'unnecessary  danger  thereafter, 
nor  enforce  upon  the  persons  in  charge  of  the  engine  an  expectation 
that  he  would  do  so,  nor  require  them  to  be  unusually  careful 
through  fear  that  he  might.  They  had  the  right  to  suppose  that  he 
would  exercise  ordinary  prudence  himself,  and  to  act  upon  such 
presumption,  in  the  absence  of  knowledge  that  he  was  in  actual 
danger.  Johnson  v.  Truesdale,  46  Minn.  345,  48  N.  W.  Rep.  1136. 
If  it  be  conceded  that  after  the  deceased  went  upon  the  crossing  he 
had  a  right  to  pass  over  the  same  and  out  of  the  yard  by  the  traveled 
way,  such  right  was  not  absolute,  but  subject  to  the  use  of  the 
tracks  by  defendant's  engine.  Clearly,  such  right  was  no  greater 
than  that  of  travelers  at  railroad  grade  crossings;  and  if  deceased, 
when  upon  the  crossing,  ifegligently  passed  in  front  of  the  engine, 
or  approached  too  near  the  tracks  to  escape  injury,  he  did  so  at  his 
peril,  and  defendant  cannot  be  held  responsible  for  any  injury  occa- 
sioned by  his  negligence  in  that  respect.  Westaway  v.  Railway  Co., 
56  Minn.  28,  57  N.  W.  Rep.  222;  Judson  v.  Railway  Co.,  63  Minn. 
248,  65  N.  W.  Rep.  447. 

It  is  urged  here  that  there  was  evidence  to  establish  such  a  disre- 
gard of  human  life  by  defendant's  servants  in  charge  of  the  engine 
as  to  require  a  submission  of  that  question  to  the  jury.  It  is  not 
sufficient  to  require  such  submission  that  there  is  evidence  from 
which  a  jury  might  infer  that  defendant's  servants  were  negligent 
and  failed  to  use  ordinary  care  in  the  premises,  but  there  should  be 
some  evidence  from  which  an  inference  can  be  drawn  of  an  act  or 
omission  indicating  a  wilful  disregard  of  life,  or  an  actual  intention 
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to  injure  the  deceased.  The  actual  relation  of  the  engine  to  the 
intestate  immediately  preceding  the  collision  is  detailed  by  the  fire- 
man, Busse,  who  is  the  only  witness  who  gives  an  account  of  what 
occurred  at  the  critical  moment.  He  states  that  the  tender  backed 
upon  the  crossing  very  near  the  wagon ;  that  deceased  ^as  at  that 
time  in  a  position  of  safety,  but  that  he  turned  his  horse  towards 
the  south,  as  if  to  go  over  the  crossing,  and  that,  as  soon  as  he 
reached  a  point  in  dangerous  proximity  to  the  engine,  he  (the  fire- 
man) quickly  gave  two  distinct  signals  to  the  engineer  to  stop  the 
engine  (the  engineer  being  on  the  other  side  of  the  cab,  at  the 
levers,  the  signals  had  to  be  transmitted  from  the  fireman  to  him) ; 
and  that  the  engineer  immediately  reversed  his  engine,  and  did  all 
that  was  necessary  to  stop  the  same,  but  the  engine  did  not  stop 
until  at  the  instant  of  the  collision.  Neither  the  fireman  nor  the 
engineer  can  with  the  slightest  reason,  upon  this  showing,  be  held 
responsible  for  any  intentional  or  wilful  misconduct  in  not  stopping 
the  engine  sooner.  The  distinction  between  want  of  ordinary  care 
which  applies  to  injuries  from  negligence,  where  the  relations  of  the 
parties  are  mutual,  and  the  obligations  to  exercise  care  to  avoid 
injury  to  a  person  in  peril,  when  the  recovery  depends  upon  proof 
of  wilful  neglect  of  the  person  upon  whom  care  is  imposed,  is  quite 
clear,  and  has  been  pointed  out  in  former  decisions  of  this  court. 
Fonda  v.  Railway  Co.,  71  Minn.  438,  74  N.  W.  Rep.  166;  Sloniker  r. 
Railway  Co.,  76  Minn.  306,  79  N.  W.  Rep.  168.  This  is  a  distinc- 
tion that  a  trial  court  must  recognize,  and  should  not  submit  a  case 
to  a  jury  in  which  the  recovery  depends  upon  proof  of  wilful  neglect 
or  reckless  disregard  of  human  life,  where  the  evidence  goes  00 
further  than  to  support  the  charge  of  want  of  ordinary  care  by  the 
person  upon  whom,  under  the  issues,  such  duty  is  imposed.  In 
other  words,  evidence  which  shows  negligence  usually  will  not  justify 
a  submission  of  a  cause  when  proof  is  required  of  a  wilful  intent  to 
injure. 

At  the  close  of  the  evidence  plaintiff*s  counsel  was  disappointed 
by  unexpected  answers  of  an  expert  witness,  who  could  not  state 
the  number  of  feet  within  which  an  engine,  under  the  circumstances 
above  stated,  could  be  stopped  at  the  critical  moment.  In  reply  to 
the  request  of  plaintiff's  counsel  for  leave  to  dismiss  the  action,  the 
trial  court  asked,  in  substance,  whether,  if  the  case  was  dismissed, 
and  there  should  be  another  trial,  the  plaintiff  would  be  able  to  pro- 
duce additional  testimony,  to  which  inquiry  counsel  responded  that 
he  would  not  be  able  to  furnish  further  testimony  of  the  accident, 
but  expected  to  be  able  to  furnish  testimony  which  would  indicate 
that  the  engine  could  have  been  stopped  before  the  deceased  was 
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Struck.  The  trial  court  thereupon  refused  to  allow  a  dismissal,  and 
directed  a  general  verdict  for  the  defendant.  Ordinarily  courts  are 
very  liberal  in  granting  the  favor  asked  for  in  this  case,  when  counsel 
are  mistaken  or  surprised  in  the  production  of  testimony  to  their 
disadvantage,  and  we  think  wisely  so;,  but  it  is  impossible,  after  a 
careful  reading  of  the  evidence  in  this  case,  to  avoid  the  conclusion 
that  a  new  trial  would  not  benefit  the  plaintiff,  or  enable  him  to  pro- 
duce evidence  which  would  have  convicted  defendant's  engineer  or 
fireman  of  a  willful  intention  to  injure  plaintiff's  intestate.  This 
alone  would  subserve  his  purpose  on  another  trial  of  the  case,  or 
require  its  submission  to  the  jury.  The  right,  under  the  statute,  to 
have  a  case  dismissed  after  the  trial  had  been  commenced,  rests  in 
the  sound  discretion  of  the  trial  court.  Althen  v.  Tarbox,  48  Minn. 
I,  50  N.  W.  Rep.  828.  And  it  does  not  appear  to  us  that  such  dis- 
cretion was  abused  in  this  respect. 

The  disposition  we  have  made  of  this  case  renders  it  unnecessary 
to  consider  further  assignments  of  error.     Order  affirmed. 

Brown,  J.,  absent,  took  no  part. 

MILLS  V.  THOMAS  ELEVATOR  COMPANY. 

Supreme  Courts  New  York^  Appellate  Division^    Second  Department^ 

October^  ipoo. 


WORKMAN  INJURED  BY  ELEVATOR  —  SIGNAL  TO  START  — CON 
FLICTING  EVIDENCE  — FINDING. —  In  an  action  to  reco vex  damages 
for  injuries  received  by  plaintiff,  while  at  work  upon  a  building,  due  to 
alleged  negligence  of  an  employee  of  defendant  in  starting  the  elevator, 
where  there  was  a  conflict  of  evidence  as  to  whether  the  signal  bell  to  start 
the  elevator  was  rung  or  not,  a  finding  by  the  jury  that  the  bell  was  not 
rung,  will  not  be  disturbed  (i). 

FELLOW-SERVANTS.  —  Where  plaintiff,  with  others,  was  employed  by  a  com- 
pany in  the  work  of  laying  concrete  floors  in  a  building,  and  defendant* 
under  contract  with  plaintiff's  employers,  furnished  the  elevator  necessary 
to  deliver  the  material  used  in  such  work  upon  the  several  floors  of  the 
building,  and  employed  a  man  to  operate  the  elevator  engine,  it  was  held 
that  plaintiff  and  defendant's  engineer  were  not  fellow-servants,  the 
engineer  being  engaged  in  the  work  of  an  independent  employer. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  W.  Mills  against  the  Thomas  Elevator  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.     Judgment  affirmed, 

I.  See  note  on  Elkvator  Accidents,  8  Am.  Nxg.  Rxp.,  146-157,  ante. 
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Argued  before    Goodrich,  P.  J.,   and   Bartlett,  Woodward, 

HiRSCHBERG,  and  jENKSy  J  J. 

George  W.  Schurman,  for  appellant. 

Thomas  F.  Magner,  for  respondent. 

Woodward,  J.  —  The  Manhattan  Concrete  Company  had  the 
contract  for  the  concrete  work  at  the  Doscher  Sugar  Refinery  at 
Long  Island  City.  The  plaintiff  was  in  the  employ  of  this  company, 
and  was  assisting  in  the  work  of  laying  concrete  upon  the  twelfth 
floor  of  the  building.  The  Manhattan  Concrete  Company  entered 
into  a  contract  with  the  Thomas  Elevator  Company,  the  defendant, 
to  put  in  a  hod  elevator,  and  to  furnish  a  man  to  operate  the  same. 
The  alleged  negligence  of  the  defendant  consisted  in  the  act  of  the 
man  furnished  by  the  defendant  to  operate  the  elevator,  who  is 
alleged  to  have  started  the  engine  without  having  received  the 
signal  agreed  upon,  resulting  in  the  injury  complained  of  by  the 
plaintiff.  The  elevator  in  use  was  constructed  with  two  platforms. 
One  of  these  was  raised  at  the  time  the  other  was  being  lowered. 
On  the  day  of  the  accident  one  of  the  platforms  had  reached  the 
twelfth  floor,  where  the  concrete  was  being  laid.  It  was  discovered 
by  the  foreman  of  the  concrete  company  that  the  elevator  was 
impeded  by  a  piece  of  timber  which  projected  into  the  elevator 
shaft  from  one  of  the  floors  below,  and  the  plaintiff  was  directed  to 
go  down  and  remove  the  obstruction.  When  he  reached  the  floor 
where  the  timber  projected,  he  looked  up,  and  saw  the  elevator  at 
the  floor  above  him.  It  was  standing  still,  and  he  reached  his  head 
and  shoulders  into  the  elevator  car,  and  hit  the  projecting  timber 
with  a  hatchet.  While  in  this  position,  and,  as  the  plaintiff  claims, 
without  any  signal,  the  engine  below  was  started,  and  the  plaintiff 
was  caught  beneath  the  car,  sustaining  serious  injuries.  There  was 
a  conflict  of  evidence  as  to  whether  the  signal  bell  was  rung  or  not, 
and  upon  this  point  the  jury  have  found  in  favor  of  the  plaintiff. 
We  do  not  feel  inclined  to  interfere  with  this  finding.  Unless, 
therefore,  there  is  error  of  law  in  the  case,  the  judgment  must  be 
aflirmed.  It  is  urged  by  the  defendant,  however,  that  the  accident, 
whether  due  to  the  carelessness  of  the  engineer  in  the  basement  or 
to  the  negligent  ringing  of  the  bell  by  a  co-employee  of  the  plain- 
tiff, was  due  to  the  negligence  of  a  fellow-servant,  and  was,  there- 
fore, one  of  the  risks  of  the  employment  which  the  plaintiff 
accepted.  This  question  is  raised  by  the  motion  of  the  defendant 
to  dismiss  the  complaint  upon  this  and  other  grounds  at  the  close 
of  plaintiff's  case,  and  by  the  renewal  of  this  motion  at  the  end  of 
the  testimony.  While,  as  suggested  by  the  court  in  Murray  v. 
Dwight,  i6i  N.  Y.  301,  304,  55  N.  E.  Rep.  901,  **  the  question  when, 
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and  under  what  circumstances,  the  servant  of  a  general  master 
becomes  the  servant  of  another,  is  often  difficult  of  solution,"  we 
are  of  opinion  in  the  case  at  bar  that  the  engineer  who  had  charge 
of  the  engine  in  the  basement  was  not  a  fellow-servant  of  the  plain- 
tiff, but  was  engaged  in  doing  the  work  of  an  independent  employer. 
The  plaintiff  was  in  the  employ  of  the  Manhattan  Concrete  Com- 
pany, and  was  engaged,  with  others,  in  the  laying  of  concrete  floors. 
The  defendant  company  was  engajged  in  supplying  elevators  to  be 
used  in  the  construction  of  buildings,  and  entered  into  a  contract 
with  the  Manhattan  Concrete  Company  to  furnish  the  elevators 
necessary  to  deliver  the  concrete  upon  the  several  floors  of  the 
building.  The  defendant  company  employed  one  Thurston  to 
operate  the  engine  which  controlled  the  motion  of  the  elevators, 
and  paid  him  for  his  services.  He  was  under  the  direction  of  the 
defendant  company,  and  supplied  with  the  signal  code  by  which  the 
employees  of  the  Manhattan  Concrete  Company  were  to  inform  him 
when  they  were  ready  to  have  the  elevators  moved.  The  question 
here  involved  has  been  so  fully  discussed  in  the  very  recent  case  of 
Murray  v,  Dwight,  supra^  that  it  hardly  seems  profltabie  to  review 
the  authorities;  and,  although  there  has  been  some  apparent  con- 
flict,  there  seems  to  be  no  reason  to  doubt  that  under  the  rule  laid 
down  in  the  case  cited  Thurston  was  not  the  servant  of  the  Man- 
hattan Concrete  Company,  but  of  the  defendant,  and  he  could  not, 
therefore,  have  been  a  fellow-servant  of  the  plaintiff,  who  is  con- 
ceded to  have  been  in  the  employ  of  the  former.  Thurston  being 
the  servant  of  the  defendant,  the  latter,  under  the  rule  of  law  stated 
in  Sanford  v.  Oil  Co.,  ii8  N.  Y.  571,  574,  24  N.  E.  Rep.  313,  was 
liable  for  the  negligence  of  Thurston  in  starting  the  engine  without 
the  signal  agreed  upon ;  and  this  becomes  the  more  apparent  when 
considered  in  the  light  of  the  evidence  of  Thurston's  dissipated 
habits,  and  the  fact  that  they  were  known  to  the  defendant. 

We  have  examined  the  remaining  questions  presented  by  the 
briefs  of  defendant's  counsel,  but  we  do  not  And  reversible  error. 
The  case  appears  to  have  been  carefully  tried  upon  its  merits, 
and  the  judgment  should  be  affirmed. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 

Vol.  VIII— 4a 
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MISSOURI,   KANSAS  AND  TEXAS  RAILWAY 

COMPANY  V.  NAIL. 

Court  of  Civil  Appeals^  TexaSy  June^  igoo. 


PASSENGER  INJURED  IN  COLLISION— PERMANEN.T  INJURIES-DAM- 
AGES.—  Id  an  action  to  recover  damages  for  injuries  to  plaintiff's  wife 
sustained  in  a  collision  while  a  passenger  upon  defendant's  train,  it  was 
held  that  a  verdict  for  $8,430  was  not  excessive,  where  it  appeared  that  the 
injuries  were  of  a  permanent  nature,  the  spine  being  injured  and  the  nerv- 
ous system  affected  (i). 

PHYSICIAN'S  CHARGES  —  INSTRUCTION.  —  It  was  error  for  the  court,  in 
its  instruction  on  the  question  of  damages,  to  fail  to  limit  the  jury  in  assess, 
ing  damages  for  physician's  charges  to  such  as  were  reasonable. 

■ 

Appeal  from  District  Court,  Cooke  County. 

Action  by  J.  M.  Nail  against  the  Missouri,  Kansas  and  Texas 
Railway  Company  of  Texas.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed  on  condition. 

T.  S.  Miller  and  Head,  Dillard  &  Muse,  for  appellant. 

Wolf,  Hare  &  Semple  and  Cummins  &  Mathis,  for  appellee. 

Conner,  Ch.  J.  — On  the  night  of  the  6th  of  March,  1899,  Mary 
F.  Nail,  wife  of  appellee,  became  a  passenger  on  a  mixed  train  of 
appellant  going  from  Whitesboro  to  Denison.  At  Ray  yards  the 
train  became  separated,  and  a  short  distance  therefrom  the  detached 
part  ran  into  the  forward  section,  producing  a  collision  which  threw 
appellee's  wife  upon  the  floor  of  the  car,  and  for  the  personal  inju- 
ries thus  caused  plaintiff  instituted  this  suit.  A  trial  before  a  jury 
on  November  18,  1899,  resulted  in  a  verdict  and  judgment  in  appel- 
lee's favor  for  $9,250,  to  reverse  which  this  appeal  is  perfected. 
The  evidence  tended  to  show  negligence  in  some  or  all  of  the  par- 
ticulars alleged  in  appellee's  petition,  and  that  Mrs.  Nail  suffered 
injury  of  a  permanent  character,  —  principally,  perhaps,  to  her 
nervous  system,  — and  suffered  mental  and  physical*pain  of  varying 
intensity  and  constancy  from  the  time  of  the  injury,  and  which 
would  probably  so  continue  for  the  future. 

The  most  serious  question  presented  relates  to  the  refusal  of  the 
court  to  give  special  instruction  No.  8  requested  in  behalf  of  appel- 
lant, when  considered  with  the  assignment  attacking  the  verdict  as 
excessive,  and  certain  language  used  by  counsel  for  appellee  in  his 

I.  See  note  on  Passbngsrs  Injured    on  Colusions  on  Street  Railroads^ 
IN  Collisions  on  Steam  Railroads,  8    8  Am.  Nbg.  Rbf.  322-327,  ante. 
Am.  Nxg.  Rep.  161-166,  ante;  also  note 


AMERICAN  Negligence  Reports.  659 

opening  argument  to  the  jury.  The  verdict  was  itemized,  and  was 
in  the  sum  of  $8,430  for  "  bodily  pain  and  mental  anguish."  The 
following  is  the  language  of  counsel  mentioned:  "  The  object  of  a 
verdict  is  not  only  to  compensate  the  injured  party,  but  to  give 
notice  to  the  defendant  that  such  things  must  not  happen."  Special 
charge  No.  8  was  to  the  effect  that  in  assessing  damages  the  jury 
should  not  allow  any  sum  by  way  of  punishment,  but  should  confine 
themselves  to  "  such  sums  as  will,  as  a  cash  payment,  be  reasonable 
compensation  for  the  injuries  to  his  wife,  when  measured  as  hereto- 
fore instructed."  No  objection  was  made  to  the  language  of  coun- 
sel at  the  time,  and  it  is  not  entirely  clear  that  the  special  charge 
was  framed  with  the  view  of  avoiding  its  effect,  the  jury  not  being 
therein  expressly  directed  to  disregard  the  special  language  used. 
So  that  this  charge  was  pertinent  in  so  far  only  as  such  language  is 
to  be  construed  as  inviting  the  imposition  of  a  sum  by  way  of  pun- 
ishment in  addition  to  such  sum  as  might  be  awarded  plaintiff  as 
compensation.  This  was,  however,  perhaps  a  reasonable  inference 
to  be  drawn  from  the  language,  and  hence  the  question  has  not 
been  free  from  difficulty.  While  the  verdict  seems  large  in  the  par- 
ticular complained  of,  yet,  in  view  of  the  acknowledged  difficulty 
in  the  measurement  of  damages  of  this  character,  and  of  the  tend- 
ency of  our  decisions  to  commit  the  matter  largely  to  the  deter- 
mination of  the  jury  and  trial  court,  we  have  felt  unable  to  say  from 
the  evidence  in  the  record  that  the  verdict  is  excessive.  The  wife 
of  appellee  testified  in  reference  to  her  pain  and  suffering  in,  part, 
as  follows:  "  I  have  felt  so  bad  all  the  time  that  I  cannot  tell  how 
long  it  was.  *  *  *  i  ^as  neverable  to  get  up  and  walk  around, 
and  have  never  been  able  to  walk  alone  yet.  *  *  *  My  pains 
have  never  stopped.  Of  course,  at  times  I  am  not  so  bad.  I  am 
never  easy.  There  are  times  when  I  am  so  bad  I  have  to  call  the 
doctor.  *  *  *  The  lower  part  of  my  spine  always  hurts  me," 
etc.  Dr.  Field  testified,  in  part:  "I  saw  her  (Mrs  Nail)  con- 
tinuously two  or  three  times  a  day,  perhaps  for  a  month,  at  least, 
and  then  twice  a  day  for  the  next  two  months,  and  from  that  time 
up  to  this  (November  17,  1899)  at  intervals  of  about  two  or  three 
times  a  week.  She  has  never  recovered  from  her  condition  in  con- 
sequence of  her  injuries.     The  third  and  fourth  ribs  were  broken. 

*  *    *    She  had  hemorrhages,     *    ♦    *    perhaps  eight   or  ten. 

*  *  *  She  has  been  almost  continuously  in  a  condition  of  sub- 
normal temperature.  She  has  suffered  a  great  deal.  She  cannot 
take  morphine  at  all.  The  least  bit  would  throw  her  into  a  con- 
vulsion. These  injuries  are  permanent  to  date,  and  I  see  no  evi- 
dence of  their  getting  better.     I  do  not  think  her  nervous  system 
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will  be  restored  at  all."  Dr.  Booth  testified  to  the  same  effect,  in 
substance,  and  also  gave  it  as  his  opinion  that  the  injury  was  per- 
manent and  would  gradually  grow  worse.  It  also  appeared  that 
Mrs.  Nail  had  been  examined  on  one  occasion  by  one  of  appellant's 
surgeons,  who  did  not  testify.  The  character  of  the  damage  shown 
was  actual,  and  not  exemplary,  i  Suth.  Dam.,  sees.  95,  942,  979; 
Brown  v.  Sullivan,  71  Tex.  470,  10  S.  W.  Rep.  288.  Hence  the 
principle  invoked  by  appellant,  and  declared  in  Tynberg  v.  Cohen, 
76  Tex.  416,  13  S.  W.  Rep.  315,  and  Fordyce  v.  Moore,  (Tex.  Civ. 
App.)  22  S.  W.  Rep.  235,  to  the  effect  that  the  exemplary  damages 
allowed  must  bear  due  proportion  to  the  actual  damages  awarded, 
has  no  application.  We  therefore  feel  unable  to  say  that  the  ver- 
dict is  excessive.  See  Railway  Co.  v,  McClain,  80  Tex.  85,  15  S. 
W.  Rep.  789;  Railroad  Co.  v,  Randall,  50  Tex.  254;  Railway  Co.  v, 
Dorsey,  66  Tex.  148,  18  S.  W.  Rep.  444;  Railway  Co.  v.  Garcia,  62 
Tex.  285;  Railway  Co.  v,  Dawson,  62  Tex.  261;  Railway  Co,  p. 
Higby,  (Tex.  Civ.  App.)  26  S.  W.  Rep.  737;  i  Suth.  Dam.,  sec.  95; 
3  Suth.  Dam.,  sees.  942-979;  Brown  v.  Sullivan,  71  Tex.  470,  10  S. 
W.  Rep.  288.  We  have  also  concluded,  but  with  some  hesitation, 
that  we  would  not  be  authorized  to  reverse  the  judgment  by  reason 
of  the  refusal  to  give  the  special  instruction  mentioned.  No  puni- 
tory damages  were  sought  in  the  petition.  The  issue  was  not  sub- 
mitted and  did  not  arise  in  the  evidence.  The  court's  charge  sub- 
mitted to  the  jury  proper  elements  of  damage  only,  thus  impliedly 
restricting  the  jury  to  such  as  were  submitted.  The  language  of 
counsel  is  not  necessarily,  we  think,  to  be  construed  as  imputed. 
A  perhaps  not  unreasonable  construction  would  be  that  the  counsel 
meant  that  the  natural  tendency  of  a  verdict  of  any  kind  is  to 
restrain  the  wrongdoer  from  the  commission  of  like  acts  in  the 
future,  and  that,  in  the  wisdom  of  the  law,  this  result  was  in  part  in 
contemplation  in  formulating  the  rule  of  compensatory  damages  for 
injuries  arising  from  wrongful  and  negligent  acts.  But,  however 
this  be,  we  have  felt  unable  to  say  that  the  language  of  counsel  was 
so  clearly  improper  and  injurious  as  to  imperatively  demand  the 
requested  charge.  While  it  has  been  held  that  it  is  not  necessary 
in  all  instances  that  objection  shall  be  made  at  the  time,  yet  con- 
sfderable  stress  is  laid  upon  the  fact  of  such  failure.  In  such  event 
it  seems  to  have  been  held  that,  to  justify  a  reversal,  it  should  be 
made  to  appear  that  the  objectionable  language  was  plainly  preju- 
dicial. See  note  13,  and  authorities  therein  cited,  under  article 
1299,  Sayles'  Civ.  St.  1897,  and  Elliott,  App.  Proc,  sees.  675,  692, 
782.  We  therefore  overrule  the  third  and  ninth  assignments  of 
error. 
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The  second  assignment,  however,  we  think  must  be  sustained. 
The  court,  in  his  charge,  failed  to  limit  the  jury  in  assessing  dam- 
ages for  physician's  charges  to  such  as  were  reasonable.  This  has 
frequently  been  decided  to  be  necessary,  and  the  evidence,  in  our 
judgment,  being  such  as  to  not  authorize  the  court  to  withdraw 
this  issue  from  the  jury,  will  require  a  reversal  unless  a  remittitur 
be  filed  as  hereinafter  indicated.  Railway  Co.  v,  Rowell,  92  Tex. 
147,  46  S.  W.  Rep.  630;  Wheeler  v.  Railway  Co.,  91  Tex,  356,  43  S. 
W.  Rep.  876;  Railway  Co.  v.  Bellew,  (Tex.  Civ.  App.)  54  S.  W. 
Rep.  1079,  and  cases  therein  cited. 

We  find  nothing  in  other  assignments  requiring  discussion,  and 
they  are  all  overruled.  For  the  error,  however,  pointed  out  in  the 
second  assignment,  the  judgment  below  will  be  reversed,  and  the 
cause  remanded,  unless  appellee  shall  within  fifteen  days  after  the 
filing  hereof  remit  the  $500  assessed  by  the  jury  for  physicians'  fees. 
Should  appellee,  however,  within  such  time  duly  file  with  the  clerk 
of  this  court  a  remittitur  of  such  sum,  then  it  is  ordered  that  the 
judgment  in  other  respects  be  affirmed;  appellee  being  adjudged 
to  pay  the  costs  of  this  appeal. 
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Fellow-servant  Cases. 

Southern    Agricultural    Works    v. 

Franklin  (Ga.) 187 

Gunn  V.  Willingham  (Ga.) 193 

City  Council  of  Augusta  v.  Owens 

(Ga.) 222 

Vogt  V.  Honstain  (Minn.) 443 

Hooper  v.  Great  Northern  R'y  Co. 

(Minn.) 453 

McGrath   v.    Great    Northern    R*y 

Co.  (Minn.) 457 

Sullivan  v.  Metropolitan  Street  R'y 

Co.   (N.  Y.) 497 

O'Connor  v.  Hall  (N.  Y.) 515 

Mills  V.  Thomas  Elevator  Co.  (N. 

Y.) 655 

Fender  of  Car  —  Injured  by. 

Hansen  v.  North  Jersey  Street  R'y 
Co.  (N.J.) 276 

Simonsen  v.  Brooklyn  Heights  R. 
R.  Co.  (N.  Y.) 306 

Williamson  v.  Brooklyn  Heights  R. 
R.  Co.  (N.  Y.) 311 

Ferry  —  Injured  at. 

Wolf  V.  Brooklyn  Ferry  Co.  of  N. 
Y.  (N.  Y.) 510 

Fingers  Ii\jured  —  Machinery. 

Eaves  v.  Atlantic  Novelty  Manufac- 
turing Co.  (Mass.) ^% 

Fingers  Ii\]ured  — Train. 

Garland  v.  Southern  R'y  Co.  (Ga.)..  221 

Fire  —  Buildings  Destroyed. 

McGinn  v.  Piatt  (Mass.) 619 

Enix    V.    Iowa    Central   R'y    Co. 

(Iowa) 627 

Hygienic    Plate-Ice    MTg    Co.    v. 

Raleigh  &  Aug.  Air-Line  R.  R. 

Co.  (N.  C.) t^ 

Scott    V.    Tex.    &    Pac    R'y    Co. 

(Tex.) ^ 
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Pire  —  By  Electricity. 

Waller   v.    Leavenworth    Light   & 
Heating  Co.  (Kan.) 82 

Fire — Corn  Destroyed. 

Chicago  &  Eastern  111.  R'y  Co.  v. 
Ross  (Ind.) 635 

Fire  —  Cotton  Destroyed. 

Louisville  &  Nash.   R.   R.   Co.   v. 

Marbury  Lumber  Co.  (Ala.)....  623 
James  v.  Orrell  (Ark.) 364 

Fire  —  Dry  Goods  Destroyed. 
-Georgia  &  Ala  R>  v.  Pound  (Ga.)..  364 

Fire  —  Grain  Destroyed. 
McGrew  v.  Thayer  (Ind.) 365 

Fire  —  Packing  Room. 

Swift  &  Co.  v.  Creasey  (Kan.) 544 

Fire  —  Property  Destroyed. 

Southern  R'y  Co.  v.  Ward  (Ga.)..  604 
Pierce  v.  Bangor  &  Aroostook  R. 

R.  Co.  (Me.) 609 

Brennan    Lumber    Co.    v.    Great 

Northern  R'y  Co.  (Minn.) 629 

Grow    V.    Borough    of    Pottsville 

(Pa.) 548 

Fire  —  Realty  Destroyed. 

Bradley  v.  Iowa  Central  R'y  Co. 

(Iowa) 629 

Scott  V.  King  (N.  Y.) 630 

McMillan  v.  Wilm.  &  Weldon  R. 

R.  Co.  (N.  C.) 631 

Fire  —  Timber  Destroyed. 

Lake  Erie  &  W.  R.  R.  Co.  v.  Mil- 
ler (Ind.) 625 

Kay  v.  Glade  Creek  &  Raleigh  R. 
R.  Co.  (W.  Va.) 636 

Fire  —  Trees  Destroyed. 

St  Louis.  I.  M.  &  So.  R'y  Co.  v. 
Ayres  (Ark.) 622 

Vol.  VIII  — 43 


Fire — Wheat  Destroyed. 

Pope  v.  Farmers'  Union  &  Milling 
Co.  (Cal.) 364 

Fire  Escape  —  Fall  of. 

Gallagher  v.  Button  (Conn.) 5 

Fireman  Injured. 

Frye  v.  Bath  Gas  &  Electric  Co. 

(Me.) 44 

Stafford  v.  Maine  Cent.  R.  R.  Co. 

(Me.) 431 

Fireman  Killed. 

Meekins  v.  Norfolk  &  Southern  R. 
R.  Co.  (N.  C) 534 

Fireworks  — Injured  by. 

Sebeck   y.    Plattdeutsche   Volkfest 
Verein  (N.J.) S4 

Flagman  Injured. 

Wolfskin  V.  Los  Angeles  R'y  Co^ 
(Cal.) I 

Flat  Car  —  Injured  on. 

Quirouet  v.  Ala.  Great  So.  R.  R. 
Co.  (Ga.) 183 

Flat  Car— Struck  by. 

Lagerman  v.   N.   Y.   Cent   &  H. 
River  R.  R.  Co.  (N.  Y.) 503 

Flying  Object  — Struck  by. 

Evansville  &  T.  H.  R.  R.  C:©.  v. 

Welch  (Ind.) 383 

Texas   &   Pac.   R'y   Co.   v.   Short 

(Tex.) 383 

Gulf,    Colo.    &   S.    F.    R'y   Co.   v. 

Marchand  (Tex.) 385 

Footboard  of  Car  —  Injured  on. 

Nugent  V.  Fair  Haven  &  Westvillc 
St.  R'y  Co.  (Conn.) 179 

Foot  Injured  — Alighting. 

Gabriel  v.  Long  Island  R.  R.  Co. 
(N.  Y.) S06 


i 
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American  Negligence  Reports. 


Foot  Injured  —  Drawbridge. 

Hudson  V.  Northern  Pac.  R'y  Co. 
(Wis.) 585 

Foot  Injured  —  Falling  Object. 
Vogt  V.  Honstain  (Minn.) 443 

Foot  Injured  —  Flat  Car. 

Quirouet  v.  Ala.  Great  So.  R.  R. 
Co.  (Ga.) 183 

Foot  Injured  —  Street. 

Jones  V.  City  of  Deering  (Me.) ....  434 

Foot  Injured  —  Train. 

Central  of  (ja.  R'y  Co.  v.  Edwards 
(Ga.) 595 

Scott  V.  St.  Louis,  K.  &  N.  W. 
R'y  Co.  (Iowa) 391 

Stoody  V.  Detroit,  Grand  Rapids  & 
Western  R'y  Co.  (Mich.) 65 

Freigrht  Car —  Leaping  from. 

Central  of  Ga.  R'y  Co.  v.  Edwards 
(Ga.) 595 

Freigrht  Car  —  Struck  by. 

Lagerman  v.  N.  Y.  Cent.  &  H. 
River  R.  R.  Co.  (N.  Y.) 503 

Freight  Train  —  Injured  on. 

Central  of  Georgia  R'y  Co.  v.  Lipp- 
man  (Ga.) 13 

Garland  v.  Southern  R'y  Co.  (Ga.)..  221 

Scott  V.  St.  Louis,  K.  &  N.  W.  R'y 
Co.  (Iowa) 391 

Southern  R'y  Co.  v.  Dawson  (Va.)..  359 

Frelgrht  Train  —  Killed  by. 

Beal  V.  Atchison,  T.  &  S.  F.  R'y 
Co.  (Kan.) 395 

Frigfht  —  Accident  from. 

Girard  v.  Griswold  (Mass.) 643 

Gates  at  Crossing  —  Injured  by. 

Haines  v.  Atlantic  City  R.  R.  Co. 
(N.J.) 107 


Goods  Damaged— Water. 

Davis  V.  City  of  Lebanon  (Ky.)...     41 

Grain  Destroyed— Fire. 

McGrew  v.  Thayer  (Ind.) 365 

Gravel  Bank — Fall  of. 

Murphy  v.  Inhabitants  of  Needham 
(Mass.) 61 

Guest  of  Tenant  Injured. 

Campbell  v.  Abbott  (Mass.) 6 

Roche  V.  Sawyer  (Mass.) 6 

Hand  Injured  —  Alighting. 

Hansen  v.  North  Jersey  Street  R'y 
Co.  (N.J.) 276 

Hand  Ii\jared  — Electric  Wire. 

Boyd  V.  Portland  General  Electric 
Co.  (Ore.) 53i> 

Hand  Injured— Fireworks. 

Sebeck   v.    Plattdeutsche   Volkfcst 
Vercin(N.J.) 84 

Hand  Injured  — Machinery. 

Bien  V.  Unger  (N.  J.) 8d 

Kelley    v.    Calumet    Woolen    (^. 

(Mass.) 641 

Helmke  v.  Thilmany .  (Wis.) 172 

Hand  Injured—  Street  Car. 

Wahlgren  v.   Market  St   R'y  Co. 
(Cal.) 585> 

Head  Injured  — Brick. 

Wolf  V.  American  Tract  Society  (N. 
Y.) 296 

Head  Injured— Collision. 

Gulf,  Colo.  &  S.  F.  R'y  Co.  v.  Bell 
(Tex.) 55B 

Head  Injured— Electric  Wire. 

Boyd  V.  Portland  General  Electric 
Co.  (Ore.) 519 
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Head  Injured — Rock. 

City  Council  of  Augusta  v.  Owens 

(Ga.) 222 

Head  Injured — Train. 

Stoody  V.  Detroit,  Grand  Rapids  & 
Western  R'y  Co.  (Mich.) 65 

Head  Injured— Trolley  Pole. 

Nugent  V.  Fair  Haven  &  Westville 
St.  R'y  Co.  (Conn.) 179 

Highway  —  Defect  on. 

Marcotte     v.     City     of     Lewiston 
(Me.) 438 

Hlgfliway —  Depression  on. 

Richardson  y.  Inhabitants  of  Town 
of  Danvers  (Mass.) 57 

Hlgfhway  —  Electric  Wire  on. 

Western  Union  Telegraph  Co.  v. 

Griffith  (Ga.) 200 

Hovey  v.  Michigan  Telephone  Co. 

(Mich.) 210 

Higfhway — Obstruction  on. 

Valley  Turnpike  &  Gravel  Road  Co. 
V.  Lyons  (Ky.) 605 

Higrhway  —  Pole  in. 

Nebraska  Telephone  Co.  v.  Jones 
(Neb.) 270 

Hip  Injured  — Train. 

Central  of  Georgia  R'y  Co.  v.  Lipp- 
man   (Ga.) 13 

Horse  Frightened. 

Wolfskin  v.  Los  Angeles  R'y  Co. 

(Cal.) I 

Cowen  v.  Watson  (Md.) 230 

San  Antonio  Edison  Co.  v.  Beyer 

(Tex.) 157 

Horse  Injured. 

Western  Union  Telegraph  Co.  v. 
Griffith  (Ga.) 200 


Horse  In^MV^t  —  continuea. 

Marcotte     v.     City     of     Lewiston 

(Me.) 438 

Hovey  v.  Michigan  Telephone  Co. 

(Mich.) 210 

Vitelli  v.  Nassau  Electric  R.  R.  Co. 

(N.  Y.) 304 

Freeland  v.   Brooklyn  Heights  R. 

R.  Co.  (N.  Y.) 526 

Horse  —  Injured  by. 

Smith  V.  Texas  &  Pacific  R'y  Co. 
(Tex.) 352 

Horse  Killed. 

Silcock  V.  Rio  Grande  Western  R'y 
Co.  (Utah) 166 

House  Destroyed — Fire. 

McGinn  v.  Piatt  (Mass.) 619 

Ice  on  Stairway— See  also  Snow 

and  Ice. 
Harding  v.    R'y   Transfer   Co.   of 
Minneapolis  (Minn.) 71 

Imminent  Danger. 

Central  of  Ga.  R'y  Co.  v.  Edwards 
(6a.) 595 

Infant  Injured. 

Southern    Agricultural    Works    v. 

Franklin  (Ga.) 187 

North  Chicago  Street  R.  R.  Co.  v. 

Kaspers  (111.) 28 

Scott  V.  St.  Louis,  K.  &  N.  W.  R'y 

Co.  (Iowa) 391 

Bessey     v.     Newichawanick     Co. 

(Me.) 43 

Girard  v.  Griswold  (Mass.) 643 

Wosika  V.  St   Paul   City  R'y  Co. 

(Minn.) 72 

Shindelus  v.  St.  Paul  City  R'y  Co. 

(Minn.) 72 

Nickolson   v.    Northern    Pac.    R'y 

Co.  (Minn.) 450 

Fitzhenry  v.  Consolidated  Traction 

Co.  (N.  J.) 268 

Markey   v.    Consolidated   Traction 

Co.  (N.  J.) 268 
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AMERICAN  Negligence  Reports. 


Infant  IX^MVed.  — continued, 

Girvin  v.  N.  Y.  Cent.  &  Hudson 

River  R.  R.  Co.  (N.  Y.) 107 

Simonsen  v.  Brooklyn  Heights  R. 

R.  Co.  (N.  Y.) 306 

Williamson   v.    Brooklyn    Heights 

R.  R.  Co.  (N.  Y.) 311 

Henn  v.   Long  Island  R.   R.   Co. 

(N.   Y.) ". 347 

Boyd  V.  Portland  General  Electric 

Co.  (Ore.) 539 

Helmke  v.  Thilmany  (Wis.) 172 

Hudson  V.  Northern  Pac.  R*y  Co. 

(Wis.) 585 

Infant  Killed. 

Graney  v.  St.  Louis,  Iron  Mountain 
&  Southern  R'y  Co.  (Mo.) 77 

Kennedy  v.  Hills  Bros.  Co.  (N. 
Y.) 520 

Ladder— Fall  OF. 

Jones  V.  Pacific  Mills  (Mass.) 63 

Landlord  and  Tenant— Actions 

Between. 

Gallagher  v.  Button  (Conn.) 5 

Stack  V.  Harris  (Ga.) 380 

De  Tarr  v.   Ferd.   Heim  Brewing 

Co.  (Kan.) 8 

Roche  V.  Sawyer  (Mass.} 6 

Monroe  v.  Carlisle  (Mass.) 6 

Campbell  v.  Abbott  (Mass.) 6 

Spaine  v.  Stiner  (N.  Y.) 6 

Reynolds  v.  Van  Buren  (N.  Y.)...  6 

McGinn  v.  French  (Wis.) 7 

Leaping:  At^om  Freight  Car. 

Central  of  Ga.  R'y  Co.  v.  Edwards 
(Ga.) 595 

Leg  Injured  —  Boarding. 

North  Chicago  Street  R.  R.  Co.  v. 
Kaspers  (111.) 28 

Leg  Injured  —  Collision. 

Gulf,  Colo.  &  S.  F.  R'y  Co.  v.  Bell 
(Tex.) 558 


Leg  Injured  —  Ejection. 

Girvin  v.  N.  Y.  Cent  &  Hudson 
River  R.  R.  Co.  (N.  Y.) 107 

Leg  iBjured  — Flat  Car. 

Quirouet  v.  Ala.  Great  So.  R.  R. 
Co.  (Ga.) 183 

Leg  Il\jared  — Street  Car. 

Williamson  v.  Brooklyn  Heights  R. 
R.  Co.  (N.  Y.) 311 

Leg  Injured— Train. 

Central  of  Ga.  R'y  Co.  v.  Edwards 
(Ga.) 595 

Eaton  v.  N.  Y.  Cent.  &  Hudson 
River  R.  R.  Co.  (N.  Y.) 103 

Lineman  Killed. 

Chisholm  v.  New  England  Tele- 
phone &  Telegraph  Co.  (Mass.)..    82 

Machinery  —  Injured  by. 

Thomas  v.  Bellamy  (Ala.) 361 

Allen  V.  Hixson  ((ja.) 183 

Southern    Agricultural    Works    v. 

Franklin  (Ga.) 187 

Gunn  V.  Willi  ngham  ((}a.) 193 

Eaves  v.  Atlantic  Novelty  Manufac- 
turing Co.  (Mass.) 63 

Lemoine  v.'Aldrich  (Mass.) 637 

Kelley    v.    Calumet    Woolen    Co. 

(Mass.) 641 

Jaroszeski  v.   Osgood  &  Blodgett 

M*f  g  Co.  (Minn.) 441 

Bien  V.  Unger  (N.  J.) 86 

Helmke  v.  Thilmany  (Wis.) 172 

Master  and  Servant  —  Actions 

Between. 

Thomas  v.  Bellamy  (Ala.) 361 

Quirouet  v.  Ala.  Great  So.  R.  R. 

Co.  (Ga.) 183 

Allen  V.  Hixson  (Ga.) 183 

Southern    Agricultural    Works    v. 

Franklin  (Ga.) 187 

Gunn  V.  Willingham  (Ga.) 193 

City  Council  of  Augusta  v.  Owens 

(Ga.) 
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Master  and  Servant — Actions 

Between  —  continued. 
Central  of  Ga.  R*y  Co.  v.  Edwards 

(Ga.) 595 

Bcal  V.  Atchison,  T.  &  S.  F.  R'y 

Co.  (Kan.) 395 

Walker  v.  Scott  (Kan.) 405 

Swift  &  Co.  V.  Creascy  (Kan.) 544 

Bessey     v.      Newichawanick     Co. 

(Me.) 43 

Dutch    V.     Bodwell    Granite     Co. 

(Me.) 44 

Frye  v.  Bath  Gas  &  Electric  Co. 

(Me.) 44 

Stafford  v.  Maine  Cent.  R.  R.  Co. 

(Me.) 431 

Jones  V.  Pacific  Mills  (Mass.) 63 

.  Eaves  v.  Atlantic  Novelty  Manufac- 
turing Co.  (Mass.) 63 

Chisholm   v.    New    England   Tele- 
phone &  Telegraph  Co.  (Mass.)..    82 
Arnold    v.    Eastman    Freight    Car 

Heater  Co.  (Mass.) 444 

Lemoine  v.  Aldrich  (Mass.) 637 

Hoard    v.    Blackstone    M'fg    Co. 

(Mass.) 638 

Kelley    v.     Calumet    Woolen    Co. 

(Mass.) 641 

Girard  v.  Griswold  (Mass.) 643 

Shippey  v.  Grand  Rapids  Leather 

Co.  (Mich.) 252 

Mann  v.  Lake  Shore  &  Michigan 

So.  R*y  Co.  (Mich.) 314 

Kletschka    v.    Minneapolis    &    St. 

Louis  R.  R.  Co.  (Minn.) 68 

Harding   v.    R'y   Transfer   Co.    of 

Minneapolis  (Minn.) 71 

Jaroszeski  v.   Osgood   &  Blodgett 

MTg  Co.  (Minn.) 441 

Vogt  V.  Honstain  (Minn.) 443 

Hooper  v.  Great  Northern  R'y  Co. 

(Minn.) 453 

McGrath   v.    Great   Northern    R'y 

Co.  (Minn.) 457 

Missouri  ^  Pac.    R'y    Co.    v.    Fox 

(Neb.) 463 

Turley  v.  Boston  &  Maine  R.  R. 

(N.  H.) 484 

Anderson   v.   Jersey   City   Electric 

Light  Co.  (N.  J.) 82 


Master  and  Servant  —  Actions 

Between  —  continued. 

Bien  v.  Unger  (N.  J.) 86 

Pfeiffer  v.  Dialogue  (N.  J.) 90 

Guggenheim  Smelting  Co.  v.  So- 
field  (N.  J.) 90 

Haines  v.  Atlantic  City  R.  R.  Co. 

(N.  J.) 107 

McKeering  v.  Pennsylvania  R.  R. 

Co.  (N.  J.) 486 

Eaton  v.  N.  Y.   Cent.  &  Hudson 

River  R.  R.  Co.  (N.  Y.) 103 

Wolf   V.    American   Tract   Society 

(N.  Y.) 296 

Meeker  v.  C.  R.  Remington  &  Son 

Co.  (N.  Y.) 314 

Stewart  v.  Ferguson  (N.  Y.) 444 

Sullivan     v.     Metropolitan     Street 

R'y  Co.  (N.  Y.) 497 

O'Connoi^v.  Hall  (N.  Y.) 515 

Meekins  v.  Norfolk  &  Southern  R. 

R.  Co.   (N.  C.) 534 

Service  v.  Shoneman  (Pa.) 130 

Lonzer  v.  Lehigh  Valley  R.  R.  Co. 

(Pa.) 335 

Purdy  v.  Westinghouse  Electric  & 

MTg  Co.  (Pa.) 543 

Smith  v.  Texas  &  Pacific  R'y  Co. 

(Tex.) 352 

Westbrook  v.  Crowdus  (Tex.) 350 

Helmke  v,  Thilmany  (Wis.) 172 

Mental  Pain  —  Telegram. 

Blount  v.  Western  Union  Tel.  Co. 

(Ala.) 32 

Western  Union  Tel.   Co.  v.   Frith 

(Tenn.) 575 

Western  Union  Tel.   Co.  v.   Gifiin 

(Tex.) ^ 

Western  Union  Tel.  Co.  v.  Lovett 

(Tex.) 575 

Municipal  Corporations  — 

Actions  Against. 

City  Council  of  Augusta  v.  Owens 

(Ga.) 222 

Mayor,  etc.  v. 'Hurst  (Ga.) 594 

City  of  Kansas  City  v.  Orr  (Kan.)..     36 
City  of  Ottawa  v.  Black  (Kan.) . . .  227 
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Huniclpai  Corporations  — 

Actions  Against — continued. 
City     of     Ottawa     v.      McCreery 

(Kan.) 227 

City    of    Pittsburg    v.    Broderson 

(Kan.) 228 

Davis  V.  City  of  Lebanon  (Ky.)...  41 
Jones  V.  City  of  Deering  (Me.)...  434 
Marcotte     v.     City     of     Lewiston 

(Me.) 438 

Richardson  v.  Inhabitants  of  Town 

of  Danvers  (Mass.) 57 

Murphy  v.  Inhabitants  of  Needham 

(Mass.) 61 

Redford     v.      City     of     Wobum 

(Mass.) 249 

Spillane     v.     City     of     Fitchburg 

(Mass.) 639 

Cloney     v.     City     of     Kalamazoo 

(Mich.) 334 

Taylor  v.  City  of  Mankato  (Minn.)..  649 
Collett  V.   Mayor,  etc.,  of  City  of 

New  York  (N.  Y.) 58 

Bimgruber  v.  Town  of  Eastchester 

(N.  Y.) 512 

Morrison  v.  City  of  Syracuse  (N. 

Y.) 523 

City    of    Hamilton    v.    Ashbrook 

(Ohio) 118 

Kane  v.  City  of  Philadelphia  (Pa.)..  333 
Kaseman  v.   Borough  of  Sunbury 

(Pa.) 337 

Grow    V.    Borough    of    Potts ville 

(Pa.) 548 

Neck  Ii^Jured—  Fireworks. 

Sebeck  v.  Plattdeutsche  Volkfest 
Verein  (N.  J.) 84 

Noise  —  Horse  Frightened. 

Co  wen  V.  Watson  (Md.) 230 

Object  Near  Track. 

Nugent  V.  Fair  Haven  &  Westville 
St.  R*y  Co.  (Conn.) 179 

Obstruction  —  Highway. 

Valley  Turnpike  &  Gravel  Road 
Co.  V.  Lyons  (Ky.) 605 

Western  Union  Telegraph  Co.  v. 
Griffith   (Ga.) 200 


Obstruction  —  Highway — contd. 

Hovey  v.  Michigan  Telephone  Co. 

(Mich.) 210 

Nebraska  Telephone  Co.  v.  Jones 

(Neb.) 270 

Obstruction  —  Platform. 
Texas  &  Pacific  R'y  Co.  v.  May- 
field  (Tex.) 355 

Obstruction  —  Sidewalk. 
Redford     V.      City     of     Wobum 

(Mass.) 249 

Murphy  v.  Leggett  (N.  Y.) 292 

Kane  v.  City  of -Philadelphia  (Pa.)..  333 

Obstruction  —  Street. 

Jones  v.  City  of  Deering  (Me.) 434 

Boyd  V.  Portland  General  Electric 
Co.  (Ore.) 539 

Obstruction  —  Track. 

Groves  v.  Louisville  R'y  Co. 
(Ky.) 411 

Officer  —  Negligence  of. 
Davis  v.  City  of  Lebanon  (Ky.)...    41 
Murphy  v.  Inhabitants  of  Needham 
(Mass.) 61 

Opening  in  Sidewalk. 

Taylor  v.  City  of  Mankato  (Minn.)..  649 
Spaine  v.  Stiner  (N.  Y.) 6 

Overflow. 

City  of  Hamilton  v.  Ashbrook 
(Ohio) 118 

Emison  v.  Owyhee  Ditch  Co. 
(Ore.) 330 


Overhead  Crossing. 

Cowen  V.  Watson  (Md.) 


230 


Packings  Room  —  Explosion. 

Swift  &  Co.  v.  Creasey  (Kan.) 544 

Passenger  Elevator  —  Injured 

ON. 

Bullock  V.    Butler   Exchange   Co. 
(R.  I.) 144 
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Passenger  Injured. 

Nugent  V.  Fair  Haven  &  Wcstville 

St.  R'y  Co.   (Conn.) 179 

Central  of  Georgia  R'y  Co.  v.  Lipp- 

man  (Ga.) 13 

Garland     v.     Southern     R'y     Co. 

(Ga.) 221 

North  Chicago  Street  R.  R.  Co.  v. 

Kaspers  (111.) 28 

Evansville  &  T.   H.  R.  R.  Co.  v. 
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R.  R.  Co.  (N.  J.) 274 

Henn  v.    Long  Island  R.    R.   Co. 

(N.  Y.).... 347 

St;ewart  v.  Long  Island  R.  R.  Co. 

(N.  Y.) 347 

Frederick  v.  Fonda,  J.  &  G.  R.  R. 

Co.  (N.  Y.) 347 

Doll  V.   Lehigh  Valley  R.   R.  Co. 

(N.-Y.) 34S 

Elston  V.  Del.,  Lack.  &  Western  R. 

R.  Co.  (Pa.) 345 

Muckinhaupt   v.    Erie    R.    R.    Co. 

(Pa.) 349 

Bowen   v.    Southern    R'y    Co.    (S. 

C) 348 

Texas  &  Pacific  R'y  Co.  v.  Durrett 

(Tex.) 348 

Silcock  V.  Rio  Grande  Western  R'y 

Co.  (Utah) 166 

Railroad  Fires. 

Louisville   &  Nash.   R.   R.   Co.   v. 

Marbury  Lumber  Co.  (Ala.) 623 

St.  Louis,  I.  M.  &  So.  R'y  Co.  v. 

Ayres  (Ark.) dn 

Southern  R'y  Co.  v.  Ward  (Ga.)..  624 
Lake    Erie   &   W.    R.    R.    Co.    v. 

Miller  (Ind.) 62S 

Chicago  &  Eastern  111.  R'y  Co.  v. 

Ross  (Ind.) 625 

Enix    V.    Iowa    Central    R'y    Co. 

(Iowa) 627 


Table  of  Cases  Classified. 


685 


Bailroad  Fires — continued. 

Bradley  v.   Iowa  Central   R'y  Co. 

(Iowa) 629 

Pierce  v.  Bangor  &  Aroostook  R. 

R.  Co.  (Me.) 609 

McGinn  v.  Piatt  (Mass.) 619 

Brennan    Lumber    Co.    v.    Great 

Northern  R'y  Co.  (Minn.) 629 

Scott  V.  King  (N.  Y.) 630 

McMillan  v.  Wilm.  &  Weldon  R.  R. 

Co.  (N.  C) 631 

Hygienic    Plate-Ice    M'fg    Co.    v. 

Raleigh  &  Aug.  Air-Line  R.  R. 

Co.  (N.  C) 633 

Scott    V.    Tex.    &    Pac.    R'y    Co. 

(Tex.)..... 634 

Kay  V.  Glade  Creek  &  Raleigh  R. 

R.  Co.  (W.  Va.) 636 

Sailroad  Wreck. 

McGrath   v.    Great   Northern   R'y 
Co.  (Minn.) 457 

Sealty  Destroyed — Fire. 

St.  Louis,  I.  M.  &  So.  R'y  Co.  v. 

Ayres  (Ark.) 622 

Lake  Erie  &  Western  R.  R.  Co.  v. 

Miller  (Ind.) 625 

Bradley  v.   Iowa  Central  R'y  Co. 

(Iowa) 629 

Scott  V.  King  (N.  Y.) 630 

McMillan  v.  Wilm.  &  Weldon  R.  R. 

Co.  (N.  C.) 6ai 

Receivers — Actions  Against. 

Ristine  v.  Blocker  (Colo.) 367 

Walker  v.  Scott  (Kan.) 40S 

Cowen  V.  Watson  (Md.) 230 

McGinn  v.  Piatt  (Mass.) 619 

Scott  V.  King  (N.  Y.) 630 

Revolvins:  Cylinder. 

Jaroszeski  v.   Osgood  &  Blodgett 
MTgCo.  (Minn.) ,  441 

Revoivins:  Shaft— Injured  by. 

Lemoine  v.  Aldrich  (Mass.) 6y; 

Ribs  Injured  — Collision. 

Mo..  Kan  &  Tex.  R'y  Co.  v.  Nail 
(Tex.) 658 


Ridings  —  Injured  While. 
Wosika  V.  St   Paul  City  R'y  Co. 

(Minn.) ^2 

Shindelus  v.  St  Paul  City  R'y  Co. 

(Minn.) yz 

Rock— Fall  of. 

City  Council  of  Augusta  v.  Owens 
(Ga.) 222 

Runaway  Car. 

Kay  V.  Metropolitan  Street  R'y  Co. 
(N.  Y.) 

Runaway  Team. 

Cowen  V.  Watson  (Md.) 


98 


230 


Run  Over— Crossing. 

Wolfskin  V.  Los  Angeles  R'y  Co. 

(Cal.) I 

Wheeler  v.  Gibbon  (N.  C.) i 

Run  Over  —  Street  Car. 

Moldenhaur  v.  Minneapolis  Street 
R'y  Co.  (Minn.) 57 

Fitzhenry  v.  Consolidated  Traction 
Co.  (N.  J.) 288 

Markey  v.  Consolidated  Traction 
Co.  (N.  J.) 288 

Run  Over  —  Vehicle. 

Kennedy   v.   Hills   Bros.   Co.    (N. 

Y.) 520 

San  Antonio  Edison  Co.  v.  Beyer 

(Tex.) .157 

Satchel  Lost  —  Sleeping  Car. 

Whicher  v.  Boston  &  Albany  R.  R. 
Co.   (Mass.) 48 

Scaffold  —  Fall  from. 

Pfeiffer  v.  Dialogue  (N.  J.) 90 

Scaffold  —  Fall  of. 

Gunn  V.  Willingham  (Ga.) 193 

Arnold    v.    Eastman    Freight    Car 

Heater  Co.  (Mass.) 444 

Stewart  v.  Ferguson  (N.  Y.) 444 

Westbrook  v.  Crowdus  (Tex.) 350 
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Scalded. 

Bessey  v.  Newichawanick  Co. 
(Me.) 43 

Shippey  v.  Grand  Rapids  Leather 
Co.  (Mich.) 252 

Guggenheim  Smelting  Co.  v.  So- 
field  (N.  J.) 90 

Service  v.  Shoneman  (Pa.) 130 

Side  Ii\jured  —  Alighting. 
Hansen  v.  North  Jersey  Street  R'y 
Co.  (N.  J.) 276 

Sidewalk  —  Injured  on. 

City  of  Ottawa  v.  Black  (Kan.) . . .  227 
City  of  Ottawa  v.  McCreery  (Kan.).  227 
City    of    Pittsburg    v.    Broderson 

(  Kan. ) 228 

Redford  v.  City  of  Wobum  (Mass.)..  249 

Murphy  v.  Leggett  (N.  Y.) 292 

Bimgruber  v.  Town  of  Eastchester 

(N.  Y.) 512 

Morrison  v.  City  of  Syracuse  (N. 

Y.) 523 

Kane  v.  City  of  Philadelphia  (Pa.)..  333 

Sidewalk —  Obstruction  on. 

Murphy  v.  Leggett  (N.  Y.) 292 

Sidewalk  —  Opening  in. 

Taylor  v.  City  of  Mankato  (Minn.)..  649 

Sisrnboard  —  Fall  of. 

Reynolds  v.  Van  Buren  (N.  Y.).  .n.  6 
Sleepins:  Car  —  Satchel  Lost  in. 

Whicher  v.  Boston  &  Albany  R.  R. 
Co.  (Mass.) 48 

Snow  and  Ice  —  See  also  Ice  and 

Snow. 
Spillane     v.     City     of     Fitchburg 

(Mass.) 639 

Birngruber  v.  Town  of  Eastchester 

(N.  Y.) 512 

Sparks  fpom  Ensrine. 

Louisville  &  Nash.   R.   R.  Co.  v. 

Marbury  Lumber  Co.  (Ala.) ....  623 
St.  Louis,  I.  M.  &  So.  R'y  Co.  v. 

Ayres  (Ark.) 622 


Sparks  from  Engine— conitmud. 

Southern  R'y  Co.  v.  Ward  (Ga.)..  624 
Lake  Erie  &  W.  R.  R.  Co.  v.  Mil- 
ler (Ind.) 625 

Chicago  &  Eastern  111  R'y  Co.  ▼. 

Ross  (Ind.) 625 

Enix    V.    Iowa    Central    R'y    Co. 

(Iowa) 627 

Bradley  v.   Iowa  Central  R'y  (To. 

(Iowa) 629 

Pierce  v.  Bangor  &  Aroostook  R. 

R.  Co.  (Me.) 609 

McGinn  v.  Piatt  (Mass.) 619 

Brennan    Lumber    Co.    v.    Great 

Northern  R'y  Co.  (Minn.) 629 

Scott  V.  King  (N.  Y.) 630 

McMillan  v.  Wilm.  &  Weldon  R. 

R.  Co.  (N.  C.) 631 

Hygienic    Plate-Ice    MTg    Co.    v. 

Raleigh  &  Aug.  Air-Line  R.  R. 

Co.  (N.  C) 633 

Scott    V.    Tex.    &    Pac    R'y    Co. 

(Tex.) 634 

Kay  V.  Glade  Creek  &  Raleigh  R. 

R.  Co.  (W.  Va.) 636 

Spine  Ii\Jured  —  Collision. 

Mo.  Kan.  &  Tex.  R'y  Co.  v.  Nail 
(Tex.) 658 

Staging  —  Fall  of. 

Arnold   v.    Eastman    Freight    Car 
Heater  Co.  (Mass.) n.  444 

Stairs  —  Falling  Down. 
Campbell  v.  Abbott  (Mass.) 6 


Stairs  —  Fall  of. 
McGinn  v.  French  (Wis.) 


Stairway  —  Ice  on. 

Harding   v.    R'y   Transfer   Co. 
Minneapolis  (Minn.) 


of 


71 


Station  —  Injured  at. 

Evansville  &  T.  H.  R.  R.  Co.  v. 

Welch  (Ind.) 383 

Gabriel  v.  Long  Island  R.  R.  Co. 

(N.  Y.) 506 
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Station  —  Injured  at  —  continued. 

Wolf  V.  Brooklyn  Ferry  Co.  of  N. 
Y.  (N.  Y.) 510 

Texas  &  Pacific  R'y  Co.  v.  Taylor 
(Tex.) 355 

Texas  &  Pacific  R'y  Co.  v.  May- 
field  (Tex.) 355 

Steamboat  —  Killed  on. 
Meekins  v.  Norfolk  &  Southern  R. 
R.  Co.  (N.  C.) 534 

Steamplpe  —  Injured  by. 

Mann  v.  Lake  Shor^e  &  Michigan 
So.  R'y  Co.  (Mich.) . .  .^. 314 

Steps  of  Car  —  Injured  on. 
Sanders  v.  Chicago,  R.  I.  &  Pac. 
R'y  Co.   (Okl.) 2;2,7 

Store  —  Injured  in. 

Corrigan  v.  Elsinger  (Minn.) 262 

# 

Storehouse  —  Injured  in. 

Stack  V.  Harris  (Ga.) 380 

Street —  Defect  in. 

Spillane  v.  City  of  Fitchburg 
(  Mas  s. ) 639 

Street —  Excavation. 

Cloney  v.  City  of  Kalamazoo 
(Mich.) 334 

Streetcar — Horse  Injured  by. 

Vitelli  V.  Nassau  Electric  R.  R.  Co. 
(N.  Y.) 304 

Street  Car  —  Injured  on. 

Nugent  V.  Fair  Haven  &  Westville 
St.  R'y  Co.  (Conn.) I79 

Kay  V.  Metropolitan  Street  R'y  Co. 
(N.  Y.) 98 

Street  Car  —  Run  Over  by. 

Fitzhenry  v.  Consolidated  Traction 
Co.  (N.  J.) 288 

Markey  v.  Consolidated  Traction 
Co.  (N.J.) 288 


Street  Car  —  Struck  by. 

Wahlgren  v.   Market  St.   R'y   Co. 

(Cal.) 58^ 

Moldenhaur  v.  Minneapolis  Street 

R'y  Co.  (Minn.) 57 

Sickler  v.  North  Jersey  Street  R'y 

Co.  (N.  J.) 239 

Simonsen  v.  Brooklyn  Heights  R. 

R.Co.  (N.  Y.) 306 

Williamson    v.    Brooklyn    Heights 

R.  R.  Co.  (N.  Y.) 3" 

Tucker  v.  BuflFalo  Ry.  Co.  (N.  Y.)..  319 
Sullivan  v.  Metropolitan  Street  R'y 

Co.  (N.  Y.) 497 

Chattanooga   Electric    R'y    Co.    v. 

Boddy  (Tenn.) 555 

Street  Car  —  Vehicle  Struck. 

Creavin  v.  Newton  Street  R'y  Co. 

(Mass.) 238 

Noonan   v.    Consolidated  Traction 

Co.  (N.  J.) 288 

Freeland  v.   Brooklyn  Heights  R. 

R.  Co.  (N.  Y.) 526 

Street  Crossing  —  Injured  at. 

Scott  V.  St  Louis,  K.  &  N.  W.  R'y 
Co.    (Iowa) 391 

Earle  v.  Consolidated  Traction  Co. 
(N.  J.) 95 

Street  Crossins:  —  Killed  at. 

Peterson  v.  St.  Louis,  Iron  Moun- 
tain &  Southern  R'y  Co.  (Mo.) . .     jy 

Street  Railroad  Company  — 

Actions  Against. 
Wahlgren  v.   Market  St   R'y   Co. 

(Cal.) 589 

Nugent  V.  Fair  Haven  &  Westville 

St.  R'y  Co.  (Conn.) 179 

North  Chicago  Street  R.  R.  Co.  v. 

Kaspers   (111.) 28 

Nussbaum    v.    Louisville    R'y    Co. 

(Ky.) 369 

Groves  v.  Louisville  R'y  Co.  (Ky.)..  411 
Creavin  v.  Newton  Street  R'y  Co. 

(Mass.) 238 

Davey    v.    Greenfield    &    Turners 

Falls  St.  R'y  Co.  (Mass.) 645 
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Street  Railway  Company— 

Actions  Against  —  continued, 
Wosika  V.  St.  Paul  City  R'y  Co. 

(Minn.) 72 

Shindelus  v.  St.  Paul  City  R'y  Co. 

(Minn.) 72 

Riley  v.  Minneapolis  Street  R'y  Co. 

(Minn.) ^2 

Earle  v.  Consolidated  Traction  Co. 

(N.  J.) 95 

McHugh  V.    North   Jersey   Street 

R'yCo.  (N.J.) 95 

Sickler  v.  North  Jersey  Street  R'y 

Co.  (N.  J.) 239 

Hansen  v.  North  Jersey  Street  R'y 

Co.  (N.J.) 276 

Fitzhenry  v.  Consolidated  Traction 

Co.  (N.  J.) 288 

Markey   v.    Consolidated  Traction 

Co.  (N.  J.) 288 

Noonan  v.   Consolidated  Traction 

Co.  (N.  J.) 288 

Daniel  v.  North  Jersey  St.  R'y  Co. 

(N.  J.) 370 

Kay  V.  Metropolitan  Street  R'y  Co. 

(N.  Y.) 98 

Vitelli  V.  Nassau  Electric  R.  R.  Co. 

(N.  Y.) 304 

Simonsen  v.  Brooklyn  Heights  R. 

R.  Co.  (N.  Y.) 306 

Williamson  v.  Brooklyn  Heights  R. 

R.  Co.  (N.  Y.) 311 

Tucker  v.  Buffalo  R'y  Co.  (N.  Y.)..  319 
Meekin  v.  Brooklyn  Heights  R.  R. 

Co.  (N.  Y.) 490 

Sullivan  v.  Metropolitan  Street  R*y 

Co.  (N.  Y.) 497 

Freeland  v.   Brooklyn  Heights  R. 

R.  Co.  (N.  Y.) 526 

Cincinnati  Street  R'y  Co.  v.  Jen- 
kins (Ohio) 124 

Chattanooga    Electric   R'y   Co.   v. 

Boddy  (Tenn.) 555 

San  Antonio  Edison  Co.  v.  Beyer 

(Tex.) 157 

Sudden  Startlns:  or  Stopplns: 
of  Car. 

Central  of  Georgia  R'y  Co.  v.  Lipp- 
man  (Ga.) 13 


Sudden  Starting  or  Stopping^ 

of  Car  —  continued. 
Garland  v.  Southern  R'y  Co.  (Ga.)..  221 
North  Chicago  Street  R.  R.  Co.  v. 

Kaspers  (111.) 28 

Davey    v.    Greenfield    &    Turners 

Falls  Street  R'y  Cx).  (Mass.)....  645 

Switchman  Injured. 

Harding  v.    R'y   Transfer   Co.    ot 
Minneapolis  (Minn.) 71 

Switchman  Killed. 

City  of  Kansas  City  v.  Orr  (iCan.)..    36 

Tank  —  Falling  Into 
Shippey  v.  Grand  Rapids  Leather 
Co.  (Mich.) 252 

Team  —  Struck  by. 

Wheeler  v.  Gibbon  (N.  C.) i 

Team  Killed  —  Crossing.  « 

Silcock  V.  Rio  (kande  Western  R'y 
Co.  (Utah) 166 

Telegrams  —  Delay  in  Delivery 

OF. 

Blount  V.  Western  Union  Tel.  Co. 

(Ala.) 32 

Western  Union  Telegraph  Co.  t. 

Getto-McClung  Boot  &  Shoe  Co. 

(Kan.) 31 

Western  Union  Tel.  Co.  v.  Morns 

(Kan.) 575 

Laudie  v.  Western  Union  Tel.  Co. 

(N.  C.) 32 

Western  Union  Tel.  Co.  v.  Frith 

(Tenn.) 575 

Western  Union  Tel.  Co.  v.  Giffin 

(Tex.) 32 

Western  Union  Tel.  Co.  v.  Lovett 

(Tex.) 575 

Telegraph  Company— Actions 

Against. 
Western  Union  Telegraph  Co.  y. 

Griffith   (Ga.) aoo 

Western  Union  Tel.  Co.  v.  Morris 

(Kan.) 575 
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Telesrraph  Company— Actions 

Ag  AiNST  —  continued. 

Western  Union  Tel.  Co.  v.  Frith 
(Tenn.) 575 

Western  Unron  Tel.  Co.  v.  Lovett 
(Tex.) 575 

Telephone  Pole  —  Highway. 

Nebraska  Telephone  Co.  v.  Jones 
(Neb.) V 270 

Tenant  Injured. 

Gallagher  v.  Button  (Conn.) 5 

Stack  V.  Harris  (Ga.) 380 

McGinn  v.  French  (Wis.) 7 

Thisrh  Injured  —  Horse. 

Smith  V.  Texas  &  Pacific  R'y  Co. 
(Tex.) 352 

Timber  Destroyed  —  Fire. 

St  Louis,  I.  M.  &  So.  R'y  Co.  v. 

Ayres   (Ark.) 622 

Southern  R'y  Co.  v.  Ward  (Ga.). . .  624 
Lake  Erie  &  Western  IJ.  R.  Co.  v. 

Miller  (Ind.) 625 

Kay  V.  Glade  Creek  &  Raleigh  R. 

R.  Co.  (W.  Va.) 636 

Towns  —  Actions  Against. 

Richardson  v.  Inhabitants  of  Town 
of  Danvers  (Mass.) 57 

Murphy  v.  Inhabitants  of  Needham 
(Mass.) 61 

Birngruber  v.  Town  of  Eastchester 
(N.  Y.) 5" 

Track  —  Defect  on. 

Commonwealth  v.  Louisville  &  N. 
R.  R.  Co.  (Ky.) 412 

Track  —  Driving  on. 

Lando  v.  Chicago,  St.  P.,  M.  &  O. 
R'y  Co.  (Minn.) 651 

McHugh  V.  North  Jersey  Street  R'y 
Co.  (N.  J.) 95 

Cincinnati  Street  R'y  Co.  v.  Jen- 
kins (Ohio) 124 

Vol.  VIII  — 44 


Track  —  Injured  on. 

Central  of  Ga.  R*y  Co.  v.  Edwards 

(C^a.) 595 

Kletschka    v.    Minneapolis    &    St. 

Louis  R.  R.  Co.  (Minn.) 68 

Nickolson    v.    Northern    Pac.    R'y 

Co.  (Minn.) 450 

Lagerman   v.    N.    Y.    Cent.    &   H. 

River  R.  R.  Co.  (N.  Y.) 503 

Chattanooga    Electric    R'y    Co.    v. 

Boddy  (Tenn.) 555 

Track  —  Killed  on. 

St.  Louis  &  San  Francisco  R'y  Co. 
V.  Blinn  (Kan.) 602 

Peterson  v.  St.  Louis,  Iron  Moun- 
tain &  Southern  R'y  Co.  (Mo.). .     yy 

Graney  v.  St.  Louis,  Iron  Mountain 
&  Southern  R'y  (Mo.) yy 

Track  —  Obstruction  on. 
Groves     v.     Louisville     R'y     Co. 
(Ky.) 411 

Track  Repairer  Injured. 

Kletschka  v.  Minneapolis  &  St. 
Louis  R.  R.  Co.  (Minn;) 68 

Train  —  Collision  Between. 
Gulf,  Colo.  &  S.  F.  R'y  Co.  v.  Bell 
(Tex.) 159.558 

Train  —  Falling  from. 
Sanders  v.  Chicago,  R.  I.  &  Pac. 
R'y  Co.   (Okl.) 327 

Train  —  Horse  Killed  by. 

Silcock  v.  Rio  Grande  Western  R'y 
Co.  (Utah) 166 

Train  —  Injured  on. 

Central  of  Georgia  R'y  Co.  v.  Lipp- 

man   (Ga.) 13 

Garland  v.  Southern  R'y  Co.  (Ga,)..  221 
Stoody  V.  Detroit,  Grand  Rapids  & 

Western  R'y  Co.  (Mich.) 65 

Gulf,  Colorado  &  Santa  Fe  R'y  Co. 

V.  Bell  (Tex.) 159 

Gulf,  Colo.  &  S.  F.  R'y  Co.  v.  Bell 

(Tex.) 558 
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Train — Injured  on  —  continued. 

Mo.,  Kan.  &  Tex.  R'y  Co.  v.  Nail 
(Tex.). 658 

Train  —  Killed  by. 

« 

City  of  Kansas  City  v.  Orr  (Kan.)..  36 
Beal  V.  Atchison,  T.  &  S.  F.  R'y  . 

Co.  (Kan.) 395 

St.  Louis  &  San  Francisco  R'y  Co. 

V.  Blinn  (Kan.) 602 

Peterson  v.  St.  Louis,  Iron  Moun- 
tain &  Southern  R'y  Co.  (Mo.)..  77 
Grancy  v.  St  Louis,  Iron  Mountain 

&  Southern  R'y  Co.  (Mo.) 77 

Dotty  V.  Atlantic  City  R.  R.  Co. 

(N.  J.) 93 

Burke  v.  Central  R.  R.  Co.  of  N.  J. 

(N.  J.) 93 

Elston  V.  Del.,  Lack.  &  Western  R. 

R.  Co.  (Pa.) 345 


Train  —  Struck  by. 

Nickolson  v.  Northern  Pac.  R'y  Co. 

(Minn.) 45© 

Collins  V.  Illinois  Cent.  R.  R.  Co. 

(Miss.) 346 

Eaton  V.   N.   Y.   Cent.  &  Hudson 

River  R.  R.  Co.  (N.  Y.) 103 

Train  —  Vehicle  Struck  by. 

Allen  V.  Florence  &  Cripple  Creek 

R,  R.  Co.  (Colo.) 345 

Knopf  V.  Phila.,  Wilm.  &  Bait.  R. 

R.  Co.  (Del.i 345 

Mackrall  v.  Omaha  &  St.  L.  R.  Co. 

(Iowa) 346 

King  V.  Chic,  Milw.  &  St.  P.  R'y 

Co.  (Minn.) 346 

Collins  V.  Illinois  Cent.  R.  R.  Co. 

(Miss.) 346 

Hoopes  V.  West  Jersey  &  Seashore 

R.  R.  Co.  (N.  J.) 274 

Henn  v.  Long  Island  R.  R.  Co.  (N. 

Y.) M7 

Stewart  v.  Long  Island  R.  R.  Co. 

(N.  Y.) 347 

Frederick  v.  Fonda,  J.  &  G.  R.  R. 

Co.  (N.  Y.) 347 

Doll  V.  Lehigh  Valley  R.  R.  Co. 

(N.  Y.) 348 


Train  —  Vehicle    Struck   by  — 

continued, 
Muckinhaupt  v.    Erie    R.    R.    Co. 

(Pa.) 349 

Bowen  v.  Southern  R'y  Co.  (S.  C).  34^ 
Texas  &  Pacific  R'y  Co.  v.  Durrett 

(Tex.) 348 

Trees  Destroyed — Fire. 

St.  Louis,  I.  M.  &  So.  R'y  Co.  v. 
Ayres  (Ark.) 622 

Trenoh —  Injured  in. 

Walker  v.  Scott  (Kan.) 405 

Trespasser  Ejected. 

Nussbaum  v.  Louisville  R'y  Co. 
(Ky.) 36^ 

Trespasser  Injured. 

Girvin  v.  N.  Y.  Cent.  &  Hudson 
River  R.  R.  Co.  (N.  Y.) "107 

Lagerman  v.  N.  Y.  Cent.  &  H. 
River  R.  R.  Co.  (N.  Y.) 503 

Trespasser  Shot. 

Tuiley  v.  Boston  &  Maine  R.  R. 
(N.  H.) 484 

Trolley  Pole  —  Struck  by. 

Nugent  V.  Fair  Haven  &  Westville 
St  R'y  Co.  (Conn.) I79 

Unloadlns:  Goods. 

Murphy  v.  Leggett  (N.  Y.) 292 

Vat  —  Falling  Into. 

Bessey     v.     Newichawanick     Co. 

(Me.) 43 

Shippey  v.  Grand  Rapids  Leather 

Co.  (Mich.) 2S2 

Vehicle   Damasred  —  Highway. 

Valley  Turnpike  &  Gravel  Road  Co. 
V.  Lyons  (Ky.) 605 

Vehicle  —  Run  Over  by. 

Kennedy  v.  Hills  Bros.  Co.  (N.  Y.).  5» 

Vehicle  —  Struck  by. 

Wheeler  v.  Gibbon  (N.  C.) 1 
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Vehicle  —  Struck  by  Engine. 

Lando  v.  Chicago,  St  P.,  M.  &  O. 
R'y  Co.  (Minn.) 651 

Vehicle  —  Struck  by  Street  Car. 

Groves     v.     Louisville     R'y     Co. 

(Ky.) 411 

Creavin  v.  Newton  Street  R'y  Co. 

(Mass.) 238 

Wosika  V.   St.   Paul  City  R'y  Co. 

(Minn.) 'jz 

Shindelus  v.  St.  Paul  City  R'y  Co. 

(Minn.) 72 

Riley  v.  Minneapolis  Street  R'y  Co. 

(Minn.) 72 

Earle  v.  Consolidated  Traction  Co. 

(N.  J.) 95 

McHugh  V.  North  Jersey  Street  R'y 

Co.   (N.  J.) 95 

Sickler  v.  North  Jersey  Street  R'y 

Co:  (N.  J.) 239 

Noonan   v.    Consolidated   Traction 

Co.  (N.J.) 288 

Freeland  v.   Brooklyn   Heights   R, 

R.  Co.  (N.  Y.) 526 

Cincinnati  Street  R'y  Co.  v.  Jen- 
kins (Ohio) 124 

Vehicle  —  Struck  by  Train. 

Allen  v.  Florence  &  Cripple  Creek    • 

R".  R.  Co.  (Colo.) 345 

Knopf  V.  Phila.,  Wilm.  &  Bait.  R. 

R.  Co.  (Del.) 345 

Mackrall   v.    Omaha   &   St.    L .  R. 

Co.  (Iowa) 346 

'  King  V.  Chic,  Milw.  &  St.  P.  R'y 

Co.  (Minn.) 346 

Collins  V.  Illinois  Cent.  R.  R.  Co. 

(Miss.) 346 

Henn  v.   Long   Island   R.   R.   Co. 

(N.  Y.) 347 

Stewart  v.  Long  Island  R.  R.  Co. 

(N.  Y.) 347 

Frederick  v.  Fonda,  J.  &  G.  R.  R. 

Co.  (N.  Y.) 347 


Vehicle  —  Struck    by    Train  — 

continued, 
Doll  V.  Lehigh  Valley  R.  R.  Co. 

(N.  Y.) 348 

Muckinhaupt   v.    Erie  'R.    R.    Co. 

(Pa.) 349 

Bo  wen  v.  Southern  R'y  Co.  (S.  C),  348 
Texas  &  Pacific  R'y  Co.  v.  Durrett 

(Tex.) 348 

Vessel  —  Injured  on. 

Pfeiffer  v.  Dialogue  (N.  J.) 90 

O'Connor  V.  Hall  (N.  Y.) 515 

Warehouse — Fire  in. 

James  v.  Orrell  (Ark.) .?64 

Pope  V.  Farmers'  Union  &  Milling 

Co.  (Cal.) 364 

Georgia  &  Ala.  R'y  v.  Pound  (Ga.),  364 
McGrew  v.  Thayer  (Ind.) 365 

Water —  Damage  by. 

Davis  V.  City  of  Lebanon  (Ky.)...  41 
City    of    Hamilton    v.    Ashbrook 

(Ohio) 118 

Emison     v.     Owyhee     Ditch     Co. 

(Ore.) 330 

Water  Box  —  Sidewalk. 
Redford      v.      City      of     Woburn 
(Mass.) 249 

Water  Meter — Sidewalk. 

Kane  v.  City  of  Philadelphia  (Pa.)..  333 

Wheat  Destroyed— Fire. 

Pope  V.  Farmers'  Union  &  Milling 
Co.  (Cal.) 364 

Whistle  —  Frightened  by. 
Cowen  V.  Watson  (Md.) 210 

Window — Jumping  from. 

Girard  v.  Griswold  (Mass.) 643 

Workman  Injured— Elevator. 

Mills  V.  Thomas  Elevator  Co.  (N. 
Y.) 65s 


INDEX. 


[The  Index  should  be  consalted  with  the  preceding  Table  of  Cases  Classified.] 


Action. 

payment  by  defendant  of  a  sum  of 
money,  after  death  of  injured  per- 
son, to  one  whom  he  made  his 
beneficiary,  under  membership  in 
a  relief  fund  established  by  de- 
fendant, is  not  a  bar  to  a  suit  un- 
der the  death  act  for  benefit  of 
widow  and  next  of  kin N.  J.  486 

where  right  of  action  for  personal 
injury  exists  in  injured  party  at 
time  of  death  and  he  has  done  no 
act  to  bar  same  if  he  had  sur- 
vived, the  right  of  action,  under 
the  death  act,  is  a  vested  right  in 
the  beneficiaries N.  J.  486 

an  action  for  damages  for  negli- 
gently causing  death  of  his  intes- 
tate survives  death  of  administra- 
tor who  was  also  the  father  and 
sole  next  of  kin  of  deceased,  as 
injury  being  for  a  wrong  done 
*'  to  the  property,  rights  or  inter- 
ests "  of  the  beneficiary,  the  cause 
of  action  survives N.  Y.  490 

Act  of  God. 

the  phrase  "  damage  by  elements  " 
is  equivalent  to  "  act  of  God  " . . 

Gal.  364 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars  hav- 
ing been  driven  from  side  track 
by  a  violent  storm  so  that  they 
projected  over  main  track,  and  it 


Act  of  God  —  continued, 
appeared  that  an  employee  twice 
tried  to  flag  the  passenger  train 
but  his  lantern  went  out  each 
time,  it  was  no  defense  to  claim 
that  injury  was  caused  by  act  of 
God,  as  it  was  shown  that  by 
proper  diligence  the  collision 
could  have  been  avoided Tex.  558 

Aisle  of  Gar. 

passenger  standing  in  aisle  of  car 
as  train  was  approaching  station 
injured  by  train  striking  a  freight 
car  which  was  close  to  the  main 
track Tex.  159 


Aligbtingr. 

passenger  injured  while  alighting 
from  crowded  platform  of  trolley 
car N.  J.  276 

passenger  injured  while  alighting 
from  train,  due  to  alleged  defec- 
tive platform;  failure  to  show 
negligence N.  Y.  506 

passenger   injured   while   alighting 
from  elevator  in  motion  on  invi 
tation  of  defendant's  employee.. 

R.  I.  144 

person  after  alighting  from  street 
car  struck  by  car  on  other  track . . 

Tenn.  555 

passenger  injured  after  alighting 
from  train,  caused  by  falling  from 
insufficiently  lighted  or  guarded 
station  platform Tex.  355 
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Animal. 

liability  of  city  for  injury  to  horse 
caused  by  defective  highway. .  Me.  458 

refusal  of  street-car  company  to  ac- 
cept passenger  carrying  live  goat. 

N.  J.  370 

Approach  to  Ferry. 

liability  of  ferry  company  for  injury 
to  person  crossing  roadway  in 
front  of  ferry  house,  due  to  defec- 
tive condition  of  planking.  .N.  Y.  510 

Arm  Out  of  Window. 

not  error  to  refuse  to  charge  that 
the  fact  that  plaintiff,  a  passen- 
ger on  defendant's  street  car,  was 
riding  with  his  elbow  extending 
three  inches  outside  the  car  win- 
dow, was  contributory  negli- 
gence, as  matter  of  law N.  Y.  319 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 
with  his  elbow  resting  on  the  win- 
dow sill,  and  was  struck  and  in- 
jured by  another  car  passing  on  a 
switch,  it  was  held  gross  negli- 
gence on  part  of  defendant  to  run 
its  cars  so  close  together  at  the 
place  of  the  accident N.  Y.  319 

Assault. 

brakeman  assaulting  boy  after 
ejecting  him  from  train;  liability 
of  master N.  Y.  107 

Assumption  of  Risk. 

brakeman  jumping  from  freight  car 
to  avoid  collision  and  injured  on 
track Ga.  595 

employee  injured  by  caving  in  of 
trench:  questions  of  negligence 
and  assumption  of  risk  for  jury. . 

Kan.  405 

lineman  killed  by  contact  with  live 
electric  wires Mass.    82 

employee  injured  by  fall  of  stag- 
ing which  he  had  arranged  to  suit 
himself Mass.  444 

master  not  liable  where  employee 
was  injured  in  trying  to  stop  ma- 
chine in  dark,  the  electric  lights 


Assumption  of 'EAs^  — conUnued. 

having  gone  out,  and  there  being 
no  need  for  haste  in  stopping  ma- 
chine  Mass.  641 

employee  falling  into  open  vat  in 
tannery  while  attempting  to  gee 
about  the  tanks  in  early  morning 
when  it  was  pitch  dark  and  steam 
so  dense  that  he  had  to  feel  his 
way Mich.  252 

employee  while  repairing  roadbed 
injured  by  fall  of  earth Minn.    68 

where  master  promises  to  remedy 
defective  appliance  or  discharge 
incompetent  ser\'ant,  the  em- 
ployee may  wait  a  reasonable  time 
for  fulfillment  of  such  promise, 
when  danger  is  not  imminent,  and 
the  employee  does  not  assume 
risk  of  injury Minn.  443 

but  this  rule  does  not  extend  to 
promise  made  by  the  master  that 
fellow-servants  will  not  be  guilty 
of  occasional  acts  of  negligence, 
so  as  to  bind  the  master  in  such 
cases Minn.  443 

employee  killed  by  falling  from 
plank  on  steamboat;  master  not 
liable  where  it  appeared  that  de- 
ceased had  put  the  plank  out  to 
reach  for  something,  and  slipped 
and  fell N.  C.  534 

passenger  not  justified  in  riding  on 
steps  of  car,  outside  vestibule 
door,  even  if  he  has  ticket  for 
train  and  is  unable  to  secure  ad- 
mission, and  if  he  voluntarily  as- 
sumes such  risk  and  falls  from 
train  while  it  is  running,  he  is  not 
entitled  to  recover  damages  there- 
for  Okla.  2^ 

tenant  injured  by  fall  of  staircase.. 

Wis.      7 

boy  caught  in  machinery  while  put- 
ting on  his  coat  preparatory  to 
quitting  work Wis.  172 

assumption  of  risk  by  street-car 
employees ;  note 501-502 

Baggagre. 

liability  of  carrier  for  loss  of  pas- 
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—  continued, 
senger's    satchel    from    sleeping 

car Mass.    48 

note  on  the  liability  of  carriers  for 
loss  of  passengers'  personal  ef- 
fects, etc 51-57 

Sailmeut. 

loss  of  grain  by  fire  in  warehouse; 
question  whether  contract  of  bail- 
ment or  sale Ind.  365 

Barrel. 

employee  injured  by  explosion  of 
barrel;  master  not  liable,  it  not 
being  shown  that  he  had  knowl- 
edge that  the  barrel  was  explo- 
sive, or  that  it  was  not  of  the 
kind  commonly  used  in  such  em- 
ployment  Pa.  543 

Sasement. 

landlord  not  liable  for  injuries  to 
guest  of  tenant  at  basement  of 
premises Mass.     6 

Bicycle. 

not  a  carriage  within  the  meaning 
of  Pub.  St.  c.  52,  §  I Mass.    57 

•bicycle  rider  falling  on  defective 
highway  not  entitled  to  recover 
from  town  under  Pub.  St.  c.  52, 
§  I Mass.    57 

•collision  between  bicycle  and  car- 
riage; question  of  negligence  of 
parties  properly  for  jury.. Mass.    57 

bicyclist  striking  stone  and  thrown 
onto  street  car  track,  and  run 
over  by  car Minn.    57 

failure  of  city  to  properly  light 
parkway  bicycle  path;  liability  for 
injuries  to  bicyclist N.  Y.    58 

person  riding  bicycle  on  sidewalk 
and  trying  to  avoid  pedestrians, 
thrown  from  wheel  by  depression 
in  sidewalk;  city  not  liable.  .N.  Y.  523 

person  riding  bicycle  run  into  by 
horse  which  shied  at  electric  cars.. 

R.  I.  553 
Bicycle  Path. 

failure    of    city    to    properly    light 

parkway  bicycle  path;  liability  for 

injuries  to  bicyclist N.  Y.    58 


BoardinfiT* 

railroad  employee  injured  while 
getting  on  rapidly  moving  flat 
car Ga.  183 

boy  jumping  on  moving  electric  car 
at  transfer  station;  evidence  as  to 
custom  of  passengers  to  board 
cars  in  motion  competent 111.    28 

where  a  passenger  was  injured 
while  boarding  car,  due  to  sud- 
den start  of  car,  the  carrier  was 
liable  for  negligent  act  of  its  con- 
ductor in  signaling  car  to  start 
before  passenger  had  boarded 
same Mass.  645 

it  is  the  duty  of  a  conductor  of  a 
street  car  to  know  that  all  per- 
sons seeking  to  enter  the  car  have 
entered  before  he  gives  signal  to 
start  car Mass.  645 

passenger  injured  at  station  by 
stumbling  over  oil  bucket  as  he 
was  trying  to  get  on  train. .  .Tex.  355 

Boiler. 

where  employee,  frightened  by 
noise  of  escaping  steam  from 
bursting  of  small  boiler  gauge, 
jumped  from  second-story  win- 
dow and  was  injured,  master  not 
liable,  there  being  no  evidence  of 
defect  in  boiler  or  gauge  which 
could  have  been  discovered  by 
exercise  of  ordinary  care.. Mass.  643 

Brakeman. 

jumping  from  freight  car  to  avoid 
collision  and  injured  on  track... 

Ga.  595 

where  brakeman  of  freight  train 
which  blocked  street  crossing  told 
boy  that  there  would  be  plenty  of 
time  to  pass  between  cars  before 
train  moved,  but  as  plaintiff  at- 
tempted to  do  so  the  train  moved 
and  he  was  injured,  the  brake- 
man's  statement  was  binding  on 
the  defendant Iowa,  391 

killed  while  coupling  cars  due  to 
failure  of  engineer  to  give  proper 
signals Minn.  453 
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Brakeman  —  continued, 

killed  while  coupling  cars  due  to 
defective  appliance Neb.  463 

in  defendant's  employ,  injured  by 
defective  appliance  on  freight  car 
belonging  to  another  railroad 
company N.  Y.  103 

a  car  inspector  is  not  a  fellow-serv- 
ant of  a  brakeman N.  Y.  103 

Bricks. 

pedestrian  injured  by  falling  bricks; 
liability  of  independent  contrac- 
tor  Mass.  246 

where  employee  was  struck  by  brick 
which  fell  from  building  in  course 
of  construction  (plaintiff  being 
employed  by  one  of  several  con- 
tractors engaged  on  the  building) 
it  was  held  that  although  the 
maxim  res  ipsa  loquitur  applied, 
yet  there  being  no  proof  where 
the  brick  came  from  and  nothing 
to  identify  person  who  set  it  in 
motion,  plaintiff  had  not  made 
out  case  for  jury N.  Y.  296 

Bridge. 

city  not  liable  for  injuries  resulting 
from  defective  bridge  over  a  road 
on  private  property  not  open  to 
the  public  nor  controlled  by  the 
city Ga.  594 

Building. 

house  destroyed  by  fire  caused  by 
emission  of  sparks  from  engine. . 

Mass.  619 

notes  and  abstracts  of  recent  cases 
relating  to  damage  to  buildings, 
realty,  and  other  property  caused 
by  emission  of  sparks  from  loco- 
motives    622-637 

Burden  of  Proof. 

liability  for  loss  of  goods  in  ware- 
house; burden  on  plaintiff  to 
prove  negligence Ark.  364 

passenger,  riding  by  invitation  in 
the  caboose  of  a  mixed  train,  in- 
jured by  fall  of  bed  frame  fastened 
above    him    when    freight    cars 


Burden  of  ^TOOt-- continued. 

were  backed  against  the  caboose; 
onus  upon  railroad  company  to 
show  that  bed  frame  was  prop- 
erly secured Mich.    65 

where  passenger  is  thrown  from  his 
seat  in  freight  train,  due  to  colli- 
sion between  cars,  the  presump- 
tion of  negligence  is  against  rail- 
road company,  and  the  burden  of 
proof  is  on  the  company  to  show 
that  there  was  no  negligence  on 
its  part -Va.  359 

Caboose. 

passenger,  riding  by  invitation  in 
the  caboose  of  a  mixed  train,  in- 
jured by  fall  of  bed  frame  fastened 
above  him  when  freight  cars  were 

backed  against  the  caboose 

Mich.    65 

Gar  Bam. 

where  plaintiff  was  knocked  down 
by  defendant's  street  car  as  she 
was  crossing  at  night  in  front  of 
the  car  barn,  the  questions  of 
negligence  were  properly  for 
jury Cal.  589 . 

Car  Inspector. 

is  not  a  fellow-servant  of  a  brake- 
man N.  Y.  103 

Carriage. 

bicycle  is  not  a  carriage  within  the 

meaning  of  Pub.  St  c.  52.  §  i 

Mass.    57 
Carrier  of  €k>ods. 

liability    of    common    carriers    of 

goods  and  carriers  of  passengers.. 

Ga.    13 
Carrier  of  Passengers. 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal damages  only Conn.  179 

liability  of  common  carriers  of 
goods  and  carriers  of  passengers.. 

Ga.    13 

passenger  injured  on  freight  train 
due  to  sudden  backing  of  train 
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Carrier  of  Passengers  —  continued, 

which  threw  plaintiff  to  floor  of 
car Ga.    13 

contract  between  carrier  and  pas- 
senger, which,  in  effect,  releases 
carrier  from  consequences  of  neg- 
ligence of  itself  and  servants,  can- 
not be  enforced Ga.    13 

passenger  injured  by  sudden  jerk 
of  train Ga.  221 

ejection  of  passenger  from  train  for 
refusal  to  pay  fare  after  rejection 
by  conductor  of  ticket  on  which 
time  limit  had  expired Ga.  367 

legal  right  to  make  reasonable 
rules  and  regulations  for  conduct 
of  its  business  in  transportation 
of  passengers,  and  a  regulation 
affixing  time  limit  on  ticket  valid.. 

Ga.  367 

boy  jumping  on  moving  electric  car 
at  transfer  station;  evidence  as  to 
custom  of  passengers  to  board 
cars  in  motion,  competent 111.    28 

liability  for  loss  of  passenger's 
satchel  from  sleeping  car. .  Mass.    48 

where  a  passenger  was  injured 
while  boarding  car,  due  to  sud- 
den start  of  car,  the  carrier  was 
liable  for  negligent  act  of  its  con- 
ductor in  signaling  car  to  start 
before  passenger  had  boarded 
same Mass.  645 

it  is  the  duty  of  a  conductor  of  a 
street  car  to  know  that  all  per- 
sons seeking  to  enter  the  car  have 
entered  before  he  gives  signal  to 
start  car Mass.  645 

passenger,  riding  by  invitation  in 
the  caboose  of  a  mixed  train,  in- 
jured by  fall  of  bed  frame  fas- 
tened above  him  when  freight 
cars  were  backed  against  the  ca- 
boose; onus  upon  railroad  com- 
pany to  show  that  bed  frame  was 
properly  secured Mich.    65 

degree  of  care  required N.  J.  276 

passenger  injured  while  clighting 
from  crowded  platform  of  trolley 
car N.  J.  276 


Carrier  of  Passengers  ^f^^n/i^iM^^. 

must  use  care  to  avert  danger  in 
crowding  of  trolley  car,  espe- 
cially those  parts  of  it  used  for 
entrance  and  exit N.  J.  276 

street  car  running  down  hill  and 
colliding  with  another  car,  and 
passenger  injured N.  Y.    98 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 
with  his  elbow  resting  on  the  win- 
dow sill,  and  was  struck  and  in- 
jured by  another  car  passing  on  a 
switch,  it  was  held  gross  negli- 
gence on  part  of  defendant  to  run 
its  cars  so  close  together  at  the 
place  of  the  accident N.  Y.  319 

passenger  injured  while  alighting 
from  train  due  to  alleged  defective 
platform;  failure  to  show  negli- 
gence  N.   Y.  506 

passenger  not" justified  in  riding  on 
steps  of  car,  outside  vestibule 
door,  even  if  he  has  ticket  for  that 
train  and  is  unable  to  secure  ad- 
mission, and  if  he  voluntarily  as- 
sumes such  risk  and  falls  from  the 
train  while  it  is  running,  he  is  not 
entitled  to  recover  damages 
therefor Okla.  327 

person  after  alighting  from  street 
car  struck  by  car  on  other  track.. 

Tenn.  555 

where  plaintiff,  after  alighting  from 
street  car,  passed  around  the  rear 
end  of  car  and  was  struck  by  an- 
other car,  error  to  charge  that 
defendant  owed  him  a  high  degree 
of  care,  as  the  relation  of  passen- 
ger terminated  when  plaintiff  left 
the  car Tenn.  555 

passenger  standing  in  aisle  of  car 
as  train  was  approaching  station 
injured  by  train  striking  a  freight 
car  which  was  close  to  the  main 
track Tex.  159 

passenger  injured  after  alighting 
from  train,  caused  by  falling  from 
insufficiently  lighted  or  guarded 
station  platform Tex.  355 
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Carrier  of  Passengers — continued, 

passenger  injured  at  station  by 
stumbling  over  oil  bucket  as  he 
was  trying  to  get  on  train. .  .Tex.  355 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars  hav- 
ing been  driven  from  side  track 
by  a  violent  storm  so  that  they 
projected  over  main  track,  and  it 
appeared  that  an  employee  twice 
tried  to  flag  the  passenger  train 
but  his  lantern  went  out  each 
time,  it  was  no  defense  to  claim 
that  injury  was  caused  by  act  of 
God,  as  it  was  shown  that  by 
proper  diligence  the  collision 
could  have  been  avoided Tex.  558 

passenger  on  mixed  train  injured 
in  collision  between  sections  of 
the  train Tex.  658 

where  passenger  is  thrown  from 
his  seat  in  freight  train,  due  to 
collision  between  cars,  the  pre- 
sumption of  negligence  is  against 
railroad  company,  and  the  burden 
of  proof  is  on  the  company  to 
show  that  there  was  no  negli- 
gence on  its  part Va.  359 

note  on  liability  for  loss  of  passen- 
gers' personal  effects,  etc SI-S7 

degree  of  care  required  of  carriers 
of  passengers  by  street  cars; 
note 322-323 

Catch  Basin. 

city  not  liable  for  injury  to  pedes- 
trian caused  by  stepping  from 
sidewalk  into  catch-basin  opening 
at  curb  which  was  covered  with 
snow  and  ice Mass.  639 

Cave-in. 

employee  injured  by  caving  in  of 
trench Kan.  405 

employee  of  town  killed  by  fall  of 
gravel  bank;  negligence  of  pub- 
lic officer;  town  not  liable.  .Mass.    61 

pedestrian  falling  on  sidewalk 
which  caved  in,  an  excavation 
having  been  caused  by  settling  of 


Cave-in  —  continued. 
earth  or  washing  away  of  earth 
around  a  water  meter  placed  on 
sidewalk  by  city-;  presumption  of 
negligence Pa.  333 

Clotliing  Caught. 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft,  which  was  open  and 
visible  at  time  of  entering  service, 
the  master  owed  no  duty  to  warn 
employee  of  danger  of  getting 
clothing  caught  while  passing 
shaft Mass.  637 

employee  injured  by  clothing  catch- 
ing in  revolving  cylinder.  ..Minn.  441 

Coal  Hole. 

letter  carrier  falling  into  coal  hole; 
owner  of  premises  liable N.  Y.      6 

Collision. 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to 
nominal  damages  only.  .*. .  .Conn.  179 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a 
locomotive,  the  reckless  running 
of  the  engine  at  the  crossing  near 
the  station  was  not  the  proxi- 
mate cause  of  the  injury  to  plain- 
tiff and  defendant  was  not  liable.. 

Ind.  383 

boy  injured  while  passing  between 
cars  of  freight  train  which 
blocked  street  crossing Iowa,  391 

railroad  employee  killed  while 
crawling  under  stock  cars  to  cross 
track,  there  being;^  a  safer  way  to 
get  across  track Kan,  395 

where  plaintiff's  buggy  was  over- 
turned in  collision  with  protrud- 
ing rail  on  defendant's  track,  it 
was  held  to  be  duty  of  railroad 
company  to  keep  street  in  such 
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Collisiou  —  continued, 

condition  as  to  reasonably  pre- 
vent injury  to  persons  or  property 
rightfully  on  such  street,  and  was 
liable  for  failure  to  do  so  irre- 
spective as  to  liability  of  any 
other  person  or  corporation.  .Ky.  411 

between  bicycle  and  carriage;  ques- 
tion of  negligence  of  parties 
properly  for  jury Mass.    57 

in  action  for  damages  for  injuries 
between  wagon  and  street  car  it 
was  error  to  take  case  from  jury 
where  there  was  evidence  as  to 
plaintiffs  having  exercised  due 
care  before  crossing  track.  .Mass.  238 

vehicle  crossing  car  track  struck  by 
street  car Minn.    72 

person  who  was  injured  while  cross- 
ing railroad  on  a  public  crossing 
at  place  where  there  were  only 
double  tracks,  and  vision  was  un- 
obstructed, guilty  of  contributory 
negligence  in  looking  but  once 
and  that  before  reaching  tracks. . 

Minn.  259 

person  driving  wagon  across  tracks 
in  railroad  yard,  struck  and  killed 
by  engine Minn.  651 

engineer  killed  in  railroad  wreck 
due  to  negligence  of  another  en- 
gineer in  failing  to  obey  signal; 
railroad  company  liable Minn.  457 

driver  of  wagon  killed  while  cross- 
ing track;  failure  of  driver  to  take 
proper  precautions  to  avpid  acci- 
dent  N.  J.    93 

driving  across  street-car  track  and 
struck  by  street  car;  contributory 
negligence  of  driver  of  vehicle.. 

N.  J.    95 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 

track  contributory  negligence 

N.  J.  274 

girl,  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit  sus- 
tained  N.J.  288 


Collision  —  continued. 

street  car  running  down  hill  and 
colliding  with  another  car,  and 
passenger  injured N.  Y.    98 

where  team  of  horses  was  injured 
in  collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  before 
driving  on  the  track  to  see  if  car 
was  approaching,  and  that  defend- 
ant's motorman  was  not  in  a  po- 
sition to  effectively  control  his 
car,  the  question  of  contributory 
negligence  was  for  jury,  and  it 
was  error  to  dismiss  complaint. . 

N.  Y.  304 

where  boy,  seven  years  of  age  was 
struck  and  injured  by  fender  of 
one  of  defendant's  street  cars,  and 
there  was  conflicting  evidence  as 
to  whether  plaintiff's  injuries 
would  result  in  an  affection  of  the 
brain,  judgment  for  $1,000  for 
plaintiff  would  not  be  set  aside  on 
ground  of  inadequate  damages. . 

N.  Y.  306 

where  boy,  eleven  years  old,  was 
injured  by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg N.  Y.  311 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 
with  his  elbow  resting  on  the 
window  sill,  and  was  struck  and 
injured  by  another  car  passing  on 
a  switch,  it  was  held  gross  negli- 
gence on  part  of  defendant  to  run 
its  cars  so  close  together  at  the 
place  of  the  accident N.  Y.  319 

between  street  car  and  wagon  re- 
sulting in   personal   injuries  and 

damage  to  horse  and  wagon 

N.  Y.  526 

between  vehicle  and  street  car; 
joint  negligence  of  parties;  in- 
structions  Ohio,  124 
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Collision—  continued. 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

person  riding  bicycle  run  into  by 
horse  which  shied  at  electric 
cars R.  I.  553 

passenger  standing  in  aisle  of  car 
as  train  was  approaching  station 
injured  by  train  striking  a  freight 
car  which  was  close  to  the  main 
track Tex.   159 

boy  struck  by  flying  object  hurled 
by  locomotive  which  ran  into 
some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  was  standing  25  feet 
from  track  and  80  feet  from  where 
horse  was  struck Tex.  383 

person  walking  parallel  with  track 
struck  by  flying  object  hurled  by 
locomotive  which  ran  into  cattle 
on  track;  railroad  company 
liable Tex.  385 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars  hav- 
ing been  driven  from  side  track 
by  a  violent  storm  so  that  thex 
projected  over  main  track,  and  it 
appeared  that  an  employee  twice 
tried  to  flag  the  passenger  train 
but  his  lantern  went  out  each 
time,  it  was  no  defense  to  claim 
that  injury  was  caused  by  act  of 
God,  as  it  was  shown  that  by 
proper  diligence  the  collision 
could  have  been  avoided Tex.  558 

passenger  on  mixed  train  injured 
in  collision  between  sections  of 
the  train Tex.  ^58 

team  run  over  and  killed  by  train 
at  railroad  crossing Utah,  166 

where  passenger  is  thrown  from  his 
seat  in  freight  train,  due  to  col- 
lision between  cars,  the  presump- 
tion of  negligence  is  against  rail- 
road company,  and  the  burden  of 


Collision  —  continued. 
proof  is  on  the  company  to  show 
that  there  was  no  negligence  on 
its  part Va.  359 

note  on  injuries  caused  by  colli- 
sions on  steam  railroads,  either 
between  trains  or  by  trains  with 
animals,  by  which  passengers  arc 
injured 161-166 

note  on  passengers  injured  in  col- 
lisions on  street  railroads. ..  .322-327 

note  on  collisions  on  street  rail- 
roads by  which  persons  other 
than  passengers  or  employees 
are  injured 240-246 

note  on  collisions  on  steam  rail- 
roads by  which  employees  are  in- 
jured   400-405 

note  on  collisions  on  street  rail- 
roads by  which  employees  are  in- 
jured   500-503 

note  on  passengers  injured  while 
riding  on  platforms  of  cars  by 
being  struck  by  objects  near 
track  179-180 

degree  of  care  required  of  drivers 
of  street  cars  and  vehicles  to 
avoid  collision;  note 240 

what  is  negligence  in  collision  ac- 
cidents; note 

241-243,  244-245.  500-503 
collisions  between  street  cars;  note.. 

323-324 

collisions  of  street  cars  with  trucks, 
wagons  and  other  vehicles;  note.. 

325-326 

evidence  in  actions  brought  by  rail- 
road employees  for  injuries  sus- 
tained in  collisions;  note 402 

obstructions  on  or  near  tracks  caus- 
ing injuries  to  railroad  em- 
ployees; note 403-^404. 

Complaint. 

a  petition,  in  action  for  damages  for 
personal  injuries,  was  subject  to 
demurrer  on  the  ground  that  the 
amount  of  expenses  incurred  for 
medical  attention,  etc.,  was  not 
therein  alleged Ga.  200* 
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Coiu  ylaint  ^  continued. 

passenger  injured  by  sudden  jerk  of 
train;  complaint  held  to  set  forth 
cause  of  action,  and  error  to  dis- 
miss on  demurrer Ga.  221 

where  complaint  alleged  killing  of 
horse  and  destruction  of  wagon, 
but  contained  no  allegation  of  loss 
suffered  by  reason  of  such  de- 
struction, evidence  of  value  of 
horse  and  wagon  inadmissible... 

N.  Y.  526 

where  complaint  alleged  personal 
injuries  and  destruction  of  plain- 
tiff*s  horse  and  wagon  but  there 
was  no  allegation  of  loss  suffered 
thereby,  another  action  having 
been  brought  for  damages  to 
horse  and  wagon,  and  the  court 
permitted  plaintiff  to  recover 
value  of  same  under  the  plead- 
ings, it  was  error  to  refuse  to  al- 
low defendant  to  withdraw  juror, 
as  the  introduction  of  such  evi- 
dence was  in  the  nature  of  sur- 
prise   N.   Y.  526 

Conductor. 

error  to  submit  to  jury  whether 
conductor  acted  maliciously  to- 
ward passenger  in  ejecting  him 
form  car  where  there  was  no  evi- 
dence to  that  effect Colo.  367 

it  is  the  duty  of  a  conductor  of  a 
street  car  to  know  that  all  per- 
sons seeking  to  enter  the  car  have 
entered  before  he  gives  signal  to 
start  car Mass.  645 

Contract. 

where  warehouseman  contracted  to 
deliver  wheat  "  damages  by  the 
elements  excepted,"  it  was  no  de- 
fense that  wheat  was  destroyed 
without  negligence,  it  being  in- 
cumbent to  show  that  same  was 
damaged  by  the  elements Cal.  364 

the  phrase  "  damage  by  elements  " 
IS  equivalent  to  '*  act  of  God  " . . 

Cal.  364 


Contract  —  continued, 

loss  of  grain  by  fire  in  warehouse; 
question  whether  contract  of  bail- 
ment or  sale Ind.  365 

Contribution. 

as  between  joint  tort  feasors;  note..  325 

Contributory  Negligence. 

flagman  at  railroad  crossing 
knocked  down  by  team  of  horses 
which  became  frightened  by  ap- 
proaching train;  failure  of  injured 
person  to  exercise  care  to  avoid 
accident Cal.      i 

where  plaintifl'  was  knocked  down 
by  defendant's  street  car  as  she 
was  crossing  at  night  in  front  of 
the  car  barn,  the  questions  of 
negligence  were  properly  for  the 
jury Cal.  589 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal damages  only Conn.  179 

railroad  employee  injured  while 
getting  on  rapidly  moving  flat 
car;  voluntary  act  in  assuming 
dangerous  method Ga.  183 

evidence  that  plaintiff  knew  side- 
walk was  in  bad  condition  not  of 
itself  sufficient  to  establish  con- 
tributory negligence Kan.  227 

railroad  employee  killed  while 
crawling  under  stock  car  to  cross 
track,  t^ere  being  a  safer  way  to 
get  across  track Kan.  395 

employee,  seventeen  years  old,  fall- 
ing into  vat  in  dye  room;  pre- 
sumption of  carelessness  of  em- 
ployee  Me.    43 

negligent  conduct  of  person  in 
charge  of  team  in  not  having 
horses  under  control  while  train 
was  passing  over  bridge,  the 
horses  becomfhg  frightened  by 
sound  of  whistle Md.  230 

landlord  not  liable  for  injury  to 
visitor  of  tenant  who  fell  down- 
stairs  Mass.      6 
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employee  falling  into  open  vat  in 
tannery,  while  attempting  to  get 
about  the  tanks  in  early  morning 
when  it  was  pitch  dark  and  steam 
so  dense  that  he  had  to  feel  his 
way;  assumption  of  risk Mich.  252 

pedestrian  injured  by  falling  into 
excavation  in  street  guilty  of  con- 
tributory negligence  in  stepping 
off  the  sidewalk  without  looking, 
he  having  knowledge  of  street 
being  torn  up  at  crossing.  .Mich.  334 

driver  of  vehicle  negligent  in  driv- 
ing upon  street  car  track  without 

looking  for  approaching  cars 

Minn.    72 

a  passenger  in  vehicle,  who  had  no 
control  over  team,  not  negligent 
in  failing  to  look  out  for  cars 
when  crossing  street-car  track. . 

Minn.     ^2 

person  who  was  injured  while 
crossing  railroad  on  a  public 
crossing  at  place  where  there 
were  only  double  tracks,  and 
vision  was  unobstructed,  guilty 
of  contributory  negligence  in 
looking  but  once  and  that  before 
reaching  tracks Minn.  259 

a  person  who,  while  traveling  along 
public  thoroughfare  on  a  dark 
night,  with  knowledge  of  defect 
in  sidewalk,  leaves  the  road  and 
takes  the  walk,  and  is  injured  by 
falling  into  opening  which  he  is 
trying  to  avoid  is  not,  as  matter 
of  law,  guilty  of  contributory  neg- 
ligence  Minn.  649 

person  driving  wagon  across  tracks 
in  railroad  yard,  struck  and  killed 
by  engine Minn.  651 

pedestrian  killed  by  train  while 
crossing  track;  warning  of  dan- 
ger  Mo.     'j'j 

where  pIaintiflF*s  intestate,  who  was 
killed  by  train  at  crossing,  was 
guilty  of  contributory  negligence, 
plaintiff  could  not  recover  al- 
though train  was  running  in  ex- 


Contributory  Negligence— fa»/</. 

cess  of  speed  prescribed  by  ordi- 
nance  Mo.     yy 

where  evidence  conclusively  estab- 
lishes negligence  of  plaintiff 
which  was  immediate  cause  of  in- 
juries, error  to  refuse  to  charge 
jury  to  return  verdict  for  defend- 
ant  Neb.  271 

an  instruction  on  contributory  neg- 
ligence which  requires  a  greater 
degree  of  care  to  be  exercised 
than  is  necessary  is  not  to  the 
prejudice  of  party  alleging  con- 
tributory negligence Neb.  463 

a  person  who,  for  the  purpose  of 
showing  his  companion  that  an 
electric  wire  is  properly  insulated 
and  therefore  harmless,  deliber- 
ately touches  it  with  his  hand, 
and  is  injured,  cannot  recover 
from  the  owner  of  the  wire.  .N.  J.    82^ 

driver  of  wagon  killed  while  cross- 
ing track;  failure  of  driver  to  take 
proper  precautions  to  avoid  acci- 
dent  N.  J.    93 

pedestrian  killed  at  railroad  cross- 
ing...  N.  J.    93 

driving  across  street-car  track  and 
struck  by  street  car;  negligence 
of  driver  of  vehicle N.  J.    95 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 
track N.  J.  274 

girl,  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit  sus- 
tained  N.  J.  288 

when  question  is  for  jury  and  when 
for  court,  in  action  for  injury  to 

child  crossing  street  railway 

N.  J.  '288 

where  team  of  horses  was  injured 
in  collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  be- 
fore driving  on  the  track  to  see 
if  car  was  approaching,  and  that 
defendant's  motorman  was  not  in 
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a  position  to  effectively  control 
his  car,  the  question  of  contribu- 
tory negligence  was  for  jury  and 
it  was  error  to  dismiss  complaint.. 

N.  Y.  304 

not  error  to  refuse  to  charge  that  . 
the  fact  that  plaintiff,  a  passenger 
on  defendant's  street  car,  was  rid- 
ing with  his  elbow  extending 
three  inches  outside  the  car  win- 
dow, was  contributory  negli- 
gence, as  matter  of  law N.  Y.  319 

person  leaving  safe  place  and  going 
on  track  to  look  at  freight  cars, 
struck  by  flat  car  which  had  been 
moved  by  force  of  other  cars, 
precluded  from  recovering  dam- 
ages  N.  Y.  503 

where  person  was  injured  while 
passing  over  much  traveled 
street,  on  dark  and  stormy  night, 
the  walk  being  slippery,  and  it 
was  shown  that  he  was  walking 
slowly,  and  although  familiar  with 
the  way  had  not  paid  especial  at- 
tention to  the  place  or  had  reason 
to  fear  danger,  question  of  con- 
tributory negligence  was  for  jury.. 

N.  Y.  512 

where  child,  three  years  old,  who 
was  permitted  by  parent  to  play 
in  street  in  care  of  sister,  eight 
years  old,  was  run  over  and  killed 
by  wagon,  it  was  error  to  hold, 
as  matter  of  law,  that  either  the 
child  or  his  parent  was  guilty  of 
contributory  negligence N.  Y.  520 

a  child,  three  years  of  age,  being 
non  sui  juris y  cannot  be  charged 
with  its  own  negligence. .  .N.  Y.  520 

between  vehicle  and  street  car; 
joint  negligence  of  parties;  in- 
structions  Ohio,   124 

where  plaintiffs  crops  were  dam- 
aged by  overflow  of  water  caused 
by  defendant's  negligence,  it  was 
error  to  charge  that  plaintiff 
could  not  recover  if  she  contrib- 
uted to  the  damage  by  careless 


Contrlbatory  Negligence— r^n/V. 

management,  where  there  was  no 
evidence  of  her  negligence.  .Ore.  33a 

where  engineer  was  killed  by  derail- 
ment of  train  due  to  subsidence  of 
track,  and  it  was  shown  that  he 
had  disregarded  defendant's  or- 
ders to  run  slow  at  the  place  of 
accident  and  if  he  had  observed 
the  rules  the  accident  would  not 
have  happened  or  would  not  have 
had  serious  results,  his  contribu- 
tory negligence  precluded  recov- 
ery  Pa.   335 

where  pedestrian  running  along 
railroad  ties,  on  a  dark  night 
without  a  light,  fell  into  opening 
in  railroad  embankment  and  was 
fatally  injured,  his  failure  to  use 
reasonable  care  would  have  pre- 
vented recovery  even  if  he  had 
been  rightfully  on  embankment. . 

Pa.  337 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

where  plaintiff  drove  his  horses  to 
within  20  or  30  feet  of  a  railroad 
track,  and  left  them  standing 
there  w^ithout  tying  or  hitching 
them,  he  knowing  that  a  train  was 
liable  to  pass  at  the  crossing,  the 
evidence  sufficiently  showed  con- 
tributory negligence  and  nonsuit 
was  properly  granted Utah,  166 

note  on  voluntary  act  of  employee 
resulting  in  injury 183 

what  is  negligence  in  collision  ac- 
cidents; note 

241-243,  244-245,  500-503 
Cotton. 

liability  for  loss  of  goods  in  ware- 
house; burden  on  plaintiff  to 
prove    negligence Ark.  364 

Coupling  Cars. 

brakeman  killed  while  coupling  cars 
due  to  failure  of  engineer  to  give 
proper  signals Minn.  4.*)3 
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Coaplinfi^  Cars  —  continued. 
brakeman  killed  while  coupling  cars 
due  to  defective  appliance.  .Neb.  463 

Court. 

question  of  sending  jury  to  view 
place  of  accident  is  largely  within 
discretion  of  trial  judge Ky.  605 

Crawling  Under  Cars. 

railroad  employee  killed  while 
crawling  under  stock  cars  to 
cross  track,  there  being  a  safer 
way  to  get  across  track. ..  .Kan.  395 

Crops. 

where  plaintiffs  crops  were  dam- 
aged by  overflow  of  water  caused 
by  defendant's  negligence,  it  was 
error  to  charge  that  plaintiff 
could  not  recover  if  she  contrib- 
uted to  the  damage  by  careless 
management,  where  there  was  no 
evidence  of  her  negligence.  .Ore.  330 

Crossing  —  See,  also,  Railroad  Cross- 
ing. 

flagman  at  railroad  crossing 
knocked  down  by  team  of  horses 
which  became  frightened  by  ap- 
proaching train;  failure  of  in- 
jured person  to  exercise  care  to 
avoid  accident Cal.      i 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a  lo- 
comotive, the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proximate 
cause  of  the  injury  to  plaintiflF  and 
defendant  was  not  liable. ..  .Ind.  383 

boy  injured  while  passing  between 
cars  of  freight  train  which  blocked 
street  crossing Iowa,  391 

where  brakeman  of  freight  train 
which  blocked  street  crossing 
told  boy  that  there  would  be 
plenty  of  time  to  pass  between 
cars  before  train  moved,  but  as 
plaintiflF  attempted  to  do  so  the 
train  moved  and  he  was  injured. 


Crossing  —  continued, 

the  brakeman's  statement  was  bind- 
ing on  defendant Iowa,  391 

pedestrian  struck  and  killed  by  train 
at  crossing Kan.  602 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridge  frightened  by  noise;  evi- 
dence as  to  negligent  sounding  of 
whistle Md.  230 

negligent  conduct  of  person  in 
charge  of  team  in  not  having 
horses  under  control  while  train 
was  passing  over  bridge,  the 
horses  becoming  frightened  by- 
sound  of  whistle Md.  ^50 

in  action  for  damages  for  injuries 
between  wagon  and  street  car  it 
was  error  to  take  case  from  jury 
where  there  was  evidence  as  to 
plaintiflfs  having  exercised  due 
care  before  crossing  track.  .Mass.  238 

pedestrian  injured  by  falling  into 
excavation  in  street  guilty  of  con- 
tributory negligence  in  stepping 
off  the  sidewalk  without  looking, 
he  having  knowledge  of  street 
being  torn  up  at  crossing.  .Mich.  334 

person  who  was  injured  while 
crossing  railroad  on  a  public 
crossing  at  place  where  there 
were  only  double  tracks,  and  vi- 
sion was  unobstructed,  guilty  of 
contributory  negligence  in  look- 
ing but  once  and  that  before 
reaching  tracks Minn.  259 

driving  across  street-car  track  and 
struck  by  street  car;  contributory 
negligence  of  driver  of  vehicle.. 

N.J.    95 

railroad  company  not  liable  for  in- 
juries to  person  driving  across 
track  caused  by  lowering  of  gates 
at  crossing  by  person  not  em- 
ployee of  the  company N.  J.  IQ7 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 
track  contributory  negligence... 

N.  J.  274 
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<Jr088illgr  —  continued, 

%\t\  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit  sus- 
tained  N.  J.  a88 

the  rule  requiring  travelers  in  cross- 
ing street  railways  to  use  judg- 
ment how  and  when  to  cross 
without  collision,  is  also  binding 
upon  a  child  who  is  sui  juris. . . . 

N.  J.  288 

where  team  of  horses  was  injured 
in  collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  before 
driving  on  the  track  to  see  if  car 
was  approaching,  and  that  de- 
fendant's motorman  was  not  in  a 
position  to  effectively  control  his 
car,  the  question  of  contributory 
negligence  was  for  jury  and  it 
was  error  to  dismiss  complaint. . 

N.  Y.  304 

pedestrian  crossing  street,  carrying 
umbrella,  struck  by  vehicle  near 
sidewalk N.  C.      i 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

team  run  over  and  killed  by  train 
at  railroad  crossing Utah,  166 

note  of  recent  cases  relating  to  ac- 
cidents at  railroad  crossings;  col- 
lisions between  trains  and 
vehicles  345-35° 

See  also  Collisions,  for  notes  re- 
lating to  accidents  at  crossings. 

Crowded  Car. 

passenger  injured  while  alighting 
from  crowded  platform  of  trolley 
car N.  J.  276 

carrier  must  use  care  to  avert  dan- 
ger in  crowding  of  trolley  car, 
especially  those  parts  of  it  used 
for  entrance  and  exit N.  J.  276 

Custom. 

boy  jumping  on  moving  electric  car 

Vol.  VIII -45 


Custom  —  continued, 
at  transfer  station;  evidence  as  to 
custom   of  passengers   to   board 
cars  in  motion  competent. ..  .111.    a8 

Customer. 

injured  by  being  struck  by  counter 
which  was  being  moved  into 
store;  liability  of  storekeeper... 

Minn.  262 

note  on  liability  for  injuries  to  cus- 
tomers and  employees  in  stores 
and  places  of  business 266-270 

Damag^es. 

when  damages  for  mental  suffering 
caused  by  failure  to  deliver  tele- 
gram not  recoverable Ala.    32 

cost  of  clothing  purchased  by  pas- 
senger not  an  element  of  damage 
in  action  for  being  ejected  from 
train  hundreds  of  miles  away 
from  destination Cal.  370 

a  verdict  for  $1,000  not  excessive, 
where  plaintiffs  arm  was  broken, 
preventing  her  from  returning  to 
work  for  three  months  and  injury 
troubling  her  for  some  time 
thereafter Cal.  589 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal damages  only Conn.  179 

a  petition,  in  action  for  damages 
for  personal  injuries,  was  sub- 
ject to  demurrer  on  the  ground 
that  the  amount  of  expenses  in- 
curred for  medical  attention, 
etc.,  was  not  therein  alleged.  .Ga.  200 

where  there  was  nothing  in  the 
pleadings  or  evidence  which  gave 
jury  right  to  find  any  damages 
growing  out  of  diminished  earn- 
ings of  plaintiff  for  his  labor  re- 
sulting from  alleged  injury,  it 
was  error  to  charge  jury  to  in- 
quire whether  there  would  have 
been  any  increase  in  plaintiffs 
earning  capacity  if  injury  had  not 
occurred,  how  much  that  was  af- 
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I>ailiag^e8  —  continued. 

fected  by  the  injury  and  allow 
amount  to  compensate  for  that 
lo$s Ga.  222 

erroneous  instruction  as  to  dam- 
ages for  careless  transmission  of 
sick  message Kan.  575 

instruction  authorizing  jury  to  find 
for  plaintiff  upon  a  ground  of 
negligence  not  alleged  in  the  pe- 
titiont  erroneous Kan.  6o2 

where  the  statutory  maximum  limit 
for  an  injury  from  a  defective  way 
is  $2,000,  an  assessment  of  dam- 
ages at  $1,000  where  person's  foot 
was  injured  and  promised  a  con- 
tinuance of  lameness,  was  war- 
ranted  Me.  434 

where  verdict  is  returned  for  plain- 
tiff and  by  reason  of  defendant's 
motion  for  new  trial,  there  is  de- 
lay in  judgment  on  the  verdict, 
not  error  to  allow  interest  on 
amount  found  in  verdict,  from 
date  thereof  to  date  of  judgment. 

Neb.  463 

where  boy,  seven  years  of  age,  was 
struck  and  injured  by  fender  of 
one  of  defendant's  street  cars, 
and  there  was  conflicting  evidence 
as  to  whether  plaintiff's  injuries 
would  result  in  an  affection  of  the 
brain,  judgment  for  $1,000  for 
plaintiff  would  not  be  set  aside 
on  ground  of  inadequate  dam- 
ages  N.  Y.  306 

where  boy,  eleven  years  old,  was 
injured  by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg... N.  Y.  3" 

where  complaint  alleged  killing  of 
horse  and  destruction  of  wagon, 
but  contained  no  allegation  of 
loss  suffered  by  reason  of  such 
destruction,  evidence  of  value  of 
horse  and  wagon  inadmissible . . . 

N.  Y.  526 


Damages  —  continued, 

where  damages  were  claimed  for 
injury  to  plaintifFs  right  hand,  it 
was  error  to  admit  pictures,  draw- 
ings and  fancy  sketches  made  by 
plaintiff,  having  no  relation  to  his 
business  as  a  carriage-maker  and 
draftsman N.  Y.  526 

verdict  of  $1,000  not  excessive  for 
plaintiffs  mental  distress  caused 
by  nondelivery  of  telegram  an- 
nouiKing  death  of  his  son 
whereby  he  was  prevented  from 
attending   funeral    and   wife    was 

deprived  of  his  consolation 

Tenn.  575 

liability  of  telegraph  company  for 
mental  distress  caused  by  failure 
to  deliver  message Tex.    32 

mental  distress  caused  by  being 
ejected  from  train Tex.  3/0 

not  error  to  allow  proof  of  amount 
paid  for  physicians'  treatment 
where  jury  were  instructed  that 
they  could  not  find  for  such  serv- 
ices unless  it  was  shown  the  same 
were  reasonably  incurred  and 
reasonable  in  amount Tex.  55R 

not  error  to  allow  plaintiff  to  state 
what  his  time  would  reasonably 
be  worth  since  his  injury  if  he  had 
been  in  usual  health Tex.  558 

not  error  to  admit  testimony  as  to 
plaintiff's  condition,  statements 
and  actions  subsequent  to  the  in- 
jury, the  same  being  a  part  of  the 
res  gesta Tex.  558 

distress  of  wife  caused  by  nonde- 
livery of  sick  message  to  husband 
whereby  latter  was  prevented 
from  attending  child  before  its 
death,  too  remote  a  result  for  re- 
covery of  damages Tex.  575 

verdict  for  $8,430,  in  action  for  in- 
juries to  passenger  sustained  in 
a  collision,  not  excessive  where 
injuries  were  permanent,  the 
spine  being  injured  and  the  nerv- 
ous system  affected Tex.  658 

error  for  court,  in  its  instruction  on 
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I>a]liafi^es  —  continued, 

dam^es,  to  fail  to  limit  jury  in 
assessing  damages  for  physician's 
charges  to  such  as  were  reason- 
able  Tex.  658 

verdict  will  not  be  disturbed  on 
ground  that  it  is  excessive  where 
there  is  nothing  to  indicate  that 
jury  acted  under  impulse  of  im- 
proper motive,  gross  error,  or 
misconception Va.  359 

note  on  failure  to  deliver,  or  delay 
in  delivery  of,  sick  messages,  and 
recovery  of  damages  for  mental 
sufTering  578-585 

rule  as  to  damages  for  delay  or 
nondelivery  of  telegrams;  note.. 

579-580 

when  damages  recoverable  for 
mental  suffering  caused  by  delay 
or  nondelivery  of  sick  messages; 
note    580-584 

when  damages  for  mental  suffering 
not  recoverable;  note 582-585 

notes  and  abstracts  of  cases  bearing 
on  the  question  of  damages  in  ac- 
tions arising  out  of  injury  to 
property  caused  by  railroad  fires.. 

622-637 

Damagre  by  Elemeuts. 

where  warehouseman  contracted  to 
deliver  wheat  "  damage  by  the 
elements  excepted  "  it  was  no  de- 
fense that  wheat  was  destroyed 
without  negligence,  it  being  in- 
cumbent to  show  that  same  was 
damaged  by  the  elements Cal.  364 

the  phrase  *'  damage  by  elements  " 
is  equivalent  to  "  act  of  God  "... 

Cal.  364 

Dangerous  Premises. 

tenant  stepping  on  platform  of  fire 
escape  attached  to  building  and 
injured  by  fall  of  platform.  .Conn.      5 

landlord  not  liable  for  injuries  to 
guest  of  tenant  at  basement  of 
premises Mass.      6 

landlord  not  liable  for  injury  to 
visitor  of  tenant  who  fell  down 
stairs Mass.      6 


Dangerous  Premises— r<y////»»^^/. 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft  which  was  open  and 
visible  at  time  of  entering  service, 
the  master  owed  no  duty  to  warn 
employee  of  danger  of -getting 
clothing  caught  while  passing 
shaft Mass.  637 

master  not  liable  for  injury  to  em- 
ployee caused  by  stepping  into 
depression  in  floor  through  which 
elevator  passed,  where  same  was 
existing  and  visible  at  time  of  em- 
ployment  Mass.  638 

letter  carrier  falling  into  coal  hole; 
owner  of  premises  liable... N.  Y.      6 

tenant  injured  by  fall  of  staircase; 
assumption  of  risk Wis.      7 

Date. 

where  notice  of  injury  was  given 
within  the  statutory  limit  of  four- 
teen days,  a  mistake  in  date  of 
accident  does  not  vitiate  the  no- 
tice  Me.  438 

evidence  offered  by  plaintiff  to 
show  that  accident  happened  on 
13th  instead  of  12th,  should  have 
been  admitted Me.  438 

Death. 

minor  employee  fatally  injured  by 
being  caught  in  machinery..  .Ga.  187 

railway  employee  stepping  into  hole 
in  street-railway  track  negligently 
left  open  by  city,  and  killed  by 
cars Kan.     36 

railroad  employee  killed  while 
crawling  under  stock  cars  to  cross 
track,  there  being  a  safer  way  to 
get  across  track Kan.  395 

pedestrian  struck  and  killed  by  train 
at  crossing Kan.  602 

railroad  company  not  liable  for 
death  of  boy  alleged  to  have  been 
pushed  off  street  car  by  motor- 
man Ky.  369 

employee  of  town  killed  by  fall  of 
gravel  bank:  neji^ligence  of  public 
officer;  town  not  liable. ..  .Mass.    61 
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brakeman  killed  while  coupling  cars 
due  to  failure  of  engineer  to  give 
proper  signals;  liability  of  rail- 
road company Minn.  453 

engineer  killed  in  railroad  wreck 
due  to  negligence  of  another  en- 
gineer in  failing  to  obey  signal; 
railroad  company  liable Minn.  457 

person  driving  wagon  across  tracks 
in  railroad  yard  struck  and  killed 
by  engine Minn.  651 

pedestrian  killed  by  train  while 
crossing  track;  warning  of  dan- 
ger  Mo.     'j'j 

boy  standing  near  track  killed  by 
train;  suction  created  by  rapidly 
moving  train;  excessive  speed.. 

Mo.    77 

brakeman  killed  while  coupling  cars 
due  to  defective  appliance.  .Neb.  463 

employee  falling  into  pit  and 
scalded,  fellow-workmen  having 
failed  to  place  planking  over  the 
pit N.  J.    91 

driver  of  wagon  killed  while  cross- 
ing track;  failure  of  driver  to  take 
proper  precautions  to  avoid  acci- 
dent  N.  J.    93 

pedestrian  killed  at  railroad  cross- 
ing; contributory  negligence 

N.  J.    93 

where  right  of  action  for  personal 
injury  exists  in  injured  party  at 
time  of  death  and  he  has  done  no 
act  to  bar  same  if  he  had  sur- 
vived, the  right  of  action,  under 
the  death  act,  is  a  vested  right  in 
the  beneficiaries N.  J.  486 

payment  by  defendant  of  a  sum  of 
money,  after  death  of  injured  per- 
son, to  one  whom  he  made  his 
beneficiary,  under  membership  in 
a  relief  fund  established  by  de- 
fendant, is  not  a  bar  to  a  suit 
under  the  death  act  for  benefit  of 
widow  and  next  of  kin....N.  J.  486 

where  employee  was  killed  by 
bursting  of  steampipe,  due  to  act 
of  defendant's  superintendent  in 


Death  —  continued. 
testing  the  pipes,  judgment  for 
plaintiff  reversed,  it  being  held 
that  act  of  superintendent  was 
the  act  of  a  co-servant,  and  not 
of  the  defendant N.  Y.  314 

employee  killed  by  fall  of  scaffold 
improperly  constructed  according 
to  statutory  requirement..  .N.  Y.  445 

an  action  for  damages  for  negli- 
gently causing  death  of  his  intes- 
tate survives  death  of  adminstra- 
tor  who  was  also  the  father  and 
sole  next  of  kin  of  deceased,  as 
injury  being  for  a  wrong  done 
"  to  the  property  rights  or  inter- 
ests "  of  the  beneficiary,  the  cause 
of  action  survives N.  Y.  490 

plaintiff's  intestate  injured  by  slip- 
ping of  appliance  used  in  loading 
vessel,  due  to  negligence  of  fore- 
man; master  not  liable,  the  act 
of  the  foreman  being  that  of  a  fel- 
low-servant   N.   Y.  513 

child,  three  years  of  age,  playing  in 
street,  run  over  and  killed  by 
wagon N.  Y.  520 

employee  killed  by  falling  from 
plank  on  steamboat;  master  not 
liable  where  it  appears  that  de- 
ceased had  put  the  plank  out  to 
reach  for  something  and  slipped 
and  fell N.  C.  534 

employee,  while  assisting  defend- 
ant's engineer,  scalded  by  steam 
escaping  from  boiler;  master  not 
liable Pa.  130 

where  engineer  was  killed  by  de- 
railment of  his  train  due  to  subsi- 
dence of  track,  and  it  was  shown 
that  he  had  disregarded  defend- 
ant's orders  to  run  slow  at  the 
place  of  accident,  and  if  he  had 
observed  the  rules  the  accident 
would  not  have  happened  or 
would  not  have  had  serious  re- 
sults, his  contributory  negligence 
precluded  recovery Pa.  335 

where  pedestrian,  running  along 
railroad    ties,    on    a    dark    night 
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I>eath  —  canHnued, 

without  a  light,  fell  into  opening 
in  railroad  embankment  and  was 
fatally  injured,  his  failure  to  use 
reasonable  care  would  have  pre- 
vented recovery  even  if  he  had 
been  rightfully  on  embankment. 

Pa.  337 
person  killed  while  driving  across 
railroad  •  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

Defect. 

employer  not  liable  for  injury  to 
employee  caused  by  defective  ma- 
chinery where  employee  knew  of 
defect  and  failed  in  reasonable 
time  to  give  notice  to  employer 
or  his  representative Ala.  361 

liability  of  landlord  for  injury  to 
tenant  caused  by  defective  flue,  of 
which  landlord  had  notice . . .  Ga.  380 

where  a  street  railway  is  built  by 
authority  of  city,  and  a  railway 
employee  in  performance  of  duty 
while  walking  over  the  street  is 
injured  by  «  defect  in  the  street, 
of  which  the  city  has  or  should 
have  knowledge,  city  is  liable... 

Kan.    36 

evidence  that  plaintiff  knew  side- 
walk was  in  bad  condition  not  of 
itself  suflicient  to  establish  con- 
tributory negligence Kan.  227 

knowledge  on  part  of  members  of 
city  council  of  defective  condi- 
tion   of    sidewalk    sufficient    to 

charge  city  with  negligence 

Kan.  228 

where  person  was  injured  by  step- 
ping upon  a  stake  four  inches 
high  in  the  line  of  the  street  curb- 
ing, such  obstruction  was  a  de- 
fect and  for  injuries  caused 
thereby,  the  city  was  liable.. Me.  434 

liability  of  city  for  injury  to  horse 

caused  by  defective  highway 

Me.  438 


I>efect  —  continued, 
person  falling  over  water  box  on 
sidewalk;  questions  of  negligence 
for  jury Mass.  249 

usual  contrivance  not  justification 
for  defect  on  sidewalk Mass.  249 

a  person,  who,  while  traveling 
along  public  thoroughfare  on  a 
dark  night,  with  knowledge  of  de- 
fect in  sidewalk,  leaves  the  road 
and  takes  the  walk,  and  is  injured 
by  falling  into  opening  which  he 
is  trying  to  avoid  is  not,  as  mat- 
ter of  law,  guilty  of  contributory 
negligence Minn.  649 

persons  having  several  years'  ex- 
perience in  railroading,  and 
knowledge  as  to  manner  of  con- 
structing roadbeds,  competent  to 
testify  and  to  express  an  opinion 
as  to  whether  roadbed  at  a  certain 
place  was  properly  or  improperly 
constructed Neb.  463 

liability  of  ferry  company  for  in- 
jury to  person  crossing  roadway 
in  front  of  ferry  house,  due  to 
defective  condition  of  planking. . 

N.  Y.  510 

where  person  was  injured  while 
passing  over  much  traveled 
street,  on  dark  and  stormy  night, 
the  walk  being  slippery,  and  it 
was  shown  that  he  was  walking 
slowly,  and  although  familiar  with 
the  way  had  not  paid  especial  at- 
tention to  the  place  or  had  reason 
to  fear  danger,  question  of  con- 
tributory negligence  was  for  jury.. 

N.  Y.  512 

liability  of  town  for  defective  side- 
walk, even  where  there  is  no  town 
law  requiring  its  maintenance . . . 

N.  Y.  512 

Defective  Appliance. 

employee  injured  by  breaking  of 
axle  on  dray  driven  by  him;  mas- 
ter liable Me.    44 

fireman  injured  by  explosion  of  ap- 
pliance on  locomotive Me.  431 

employee  injured  by  defective  lad- 
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Defective  Appliance  —  continued, 

der,  negligence  of  parties  prop- 
erly submitted  to  jury Mass.    63 

where  employee  was  injured  by  de- 
fective steam  pipe,  the  question 
whether  he  was  justified  in  rely- 
ing on  master's  promise  to  repair 
defect,  such  repairs  not  having 
been  made  and  the  accident  tak- 
ing place  about  thirty  days  after 
such  promise,  was  properly  for 
jury,  and  judgment  for  plaintiff 
affirmed Mich.  314 

where  hood  to  revolving  cylinder 
in  planing  machine  was  so  worn 
that  it  did  not  fit  closely  thereby 
creating  a  suction  of  air  over  a 
roller  into  the  cylinder,  it  was 
held  that  the  hood  was  not  a 
proper  protection  to  dangerous 
machinery,  as  required  by  stat- 
ute   Minn.  441 

employee  injured  by  plank  falling 
from  elevator  in  course  of  con- 
struction  Minn.  443 

where  master  promises  to  remedy 
defective  appliance  or  discharge 
incompetent  servant,  the  em- 
ployee may  wait  a  reasonable 
time  for  fulfillment  of  such  prom- 
ise, when  danger  is  not  imminent, 
and  the  employee  does  not  as- 
sume risk  of  injury Minn.  443 

but  this  rule  does  not  extend  to 
promise  made  by  the  master  that 
fellow-servants  will  not  be  guilty 
of  occasional  acts  of  negligence, 
so  as  to  bind  the  master  in  such 
cases Minn.  443 

brakeman  killed  while  coupling 
cars  due  to  defective  appliance.. 

Neb.  463 

a  yardmaster,  in  charge  of  switch- 
men and  brakemen,  and  who  has 
been  a  switchman  himself,  has 
handled  cars  of  all  kinds,  and  is 
acquainted  with  mode  of  con- 
struction, may  testify  as  an  ex- 
pert on  the  question  of  construc- 
tion and  give  an  opinion  as  to 


Defective  Appliance  ^  continuea. 

what  is  a  proper  or  improper  con- 
struction  Neb.  463 

brakeman  in  defendant's  employ, 
injured  by  defective  appliance  on 
freight  car  belonging  to  another 
railroad  company N.  Y.  103 

employee  killed  by  fall  of  scaffold 
improperly  constructed  according 
to  statutory  requirement.  .N.   Y.  445 

plaintiffs  intestate  injured  by  slip- 
ping of  appliance  used  in  loading 
vessel,  due  to  negligence  of  fore- 
man; master  not  liable,  the  act  of 
the  foreman  being  that  of  a  fel- 
low-servant  N.  Y-  515 

where  plaintiff,  an  employee  of  de- 
fendant, was  injured  by  fall  of 
derrick,  and  it  was  not  shown 
that  plaintiff  had  any  notice  of  its 
defective  condition  or  danger  at- 
tending its  use,  a  finding  by  the 
court  that  the  construction  of  the 
derrick  and  the  danger  attending 
its  use  was  as  apparent  to  plaintiff 
as  to  defendcLnt  was  erroneous, 
not  being  sustained  by  the  evi- 
dence  Tex.  350 

where  a  railroad  employee  was  in- 
jured by  kick  from  horse  while 
trying  to  fasten  door  of  stock  car 
to  prevent  escape  of  horses,  it 
was  held  that  a  defective  fastening 
to  the  door,  the  negligence  com- 
plained of  was  not  the  proximate 
cause,  but  the  injury  was  due  to 
the  kicking  by  the  horse. ..  .Tex.  352 

Defective  Track. 

where  plaintiff's  buggy  was  over- 
turned in  collision  with  protrud- 
ing rail  on  defendant's  track,  it 
was  held  to  be  duty  of  railroad 
company  to  keep  street  in  such 
condition  .as  to  reasonably  pre- 
vent injury  to  persons  cr  prop- 
erty rightfully  on  such  street,  and 
was  liable  for  failure  to  do  so,  ir- 
respective as  to  liability  of  any 
other  person  or  corporation.  .Ky.  411 
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Defense. 

where  warehouseman  contracted  to 
deliver  wheat  "  damage  by  the 
elements  excepted  "  it  was  no  de- 
fense that  wheat  was  destroyed 
without  negligence,  it  being  in- 
cumbent to  show  that  same  was 
damaged  by  the  elements.  ..Cal.  364 

usual  contrivance  not  justification 
for  defect  on  sidewalk Mass.  249 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars 
having  been  driven  from  side 
track  by  a  violent  storm  so  that 
they  projected  over  main  track, 
and  it  appeared  that  an  employee 
twice  tried  to  flag  the  passenger 
train  but  his  lantern  went  out 
each  time,  it  was  no  defense  to 
claim  that  injury  was  caused  by 
act  of  God,  as  it  was  shown  that 
by  proper  diligence,  the  collision 
could  have  been  avoided. ..  .Tex.  558 

Definition. 

the  phrase  "  damage  by  elements  " 
is  equivalent  to  "  act  of  God  " . . 

Cal.  364 
bicycle  is  not  a  carriage  within  the 
meaning  of  Pub.  St.  c.  52,  §  i . . . 

Mass.    57 

Desrree  of  Care. 

an  instruction  on  contributory  neg- 
ligence which  requires  a  greater 
degree  of  care  to  be  exercised 
than  is  necessary,  is  not  to  th« 
prejudice  of  party  alleging  con- 
tributory negligence Neb.  463 

a  person  confronted  with  an  obvious 
peril  is  required  to  exercise  care 
and  caution  commensurate  with 
the  peril,  and  this  is  determined 
by  conduct  of  ordinarily  prudent 
men  under  like   circumstances. . 

Neb.  463 

required  of  carriers  of  passengers. . 

N.  J.  276 

where  plaintiff,  after  alighting  from 
street  car,  passed  around  the  rear 


Degrree  of  Care — continued. 
end  of  car  and  was  struck  by  an- 
other car,  error  to  charge  that 
defendant  owed  him  a  high  de- 
gree of  care,  as  the  relation  of 
passenger  terminated  when  plain- 
tiff left  the  car Tenn.  553 

required  of  drivers  of  street  cars 
and  vehicles  to  avoid  collision; 
note 240 

required  of  carriers  of  passengers 
by  street  cars;  note 322-323 

required  of  railroad  companies  in 
providing  materials,  etc.,  for  em- 
ployees, and  not  exposing  them 
to  danger;  note 402 

Demurrer. 

a  petition,  in  action  for  damages 
for  personal  injuries,  was  subject 
to  demurrer  on  the  ground  that 
the  amount  of  expenses  incurred 
for  medical  attention,  etc.,  was 
not  therein  alleged Ga.  200 

passenger  injured  by  sudden  jerk 
of  train;  complaint  held  to  set 
forth  cause  of  action,  and  error 
to  dismiss  on  demurrer Ga.  221 

Derailment. 

where  engineer  was  killed  by  derail- 
ment of  train  due  to  subsidence 
of  track,  and  it  was  shown  that  he 
had  disregarded  defendant's  or- 
ders to  run  slow  at  place  of  acci- 
dent, and  if  he  had  observed  the 
rules  the  accident  would  not  have 
happened  or  would  not  have  had 
serious  results,  his  contributory 
negligence  precluded  recovery.. . 

Derrick. 

where  plaintiff,  an  employee  of  de- 
fendant, was  injured  by  fall  of 
derrick,  and  it  was  not  shown  that 
plaintiff  had  any  notice  of  its  de- 
fective condition  or  danger  at- 
tending its  use,  a  finding  by  the 
court  that  the  construction  of  the 
derrick  and  the  danger  attending 
its  use  was  as  apparent  to  plaintiff 


7X9 


American  Negligence  Reports. 


Derrick  ^  contimtud. 
as  to  defendant  was  erroneous, 
not  being  sustained  by  the  ev- 
idence  Tex.  550 

Diligence. 

required  in  delivery  of  sick  mes- 
sages;  note 57^579 

Drawbridge. 

boy  injured  on  railroad  drawbridge; 
company  not  liable Wis.  585 

Drirer. 

of  vehicle  negligent  in  driving  upon 
street-car  track  without  looking 
for  approaching  cars Minn.    72 

of  wagon  killed  while  crossing 
track;  failure  of  driver  to  take 
proper  precautions  to  avoid  acci- 
dent  N.  J.    93 

where  street-car  driver,  leading 
horses  around  excavation  on 
track,  was  struck  by  car  in  control 
of  conductor,  the  incompetency  of 
conductor  in  handling  car  was 
proximate  cause  of  accident,  for 
which  railroad  company  was 
liable N.  Y.  497 

degree  of  care  required  of  drivers 
of  street  cars  and  vehicles  to 
avoid  collision;  note 240 

Driving. 

horse  stepping  on  electric  wire  in 
street  and  receiving  shock  caus- 
ing vehicle  to  upset  and  injuring 
plaintiff  who  fell  as  she  was  try- 
ing to  escape  from  vehicle  and 
who  was  also  injured  by  contact 
with  electric  wire Ga.  200 

where  plaintiff's  buggy  was  over- 
turned in  collision  with  protrud- 
ing rail  on  defendant's  track,  it 
was  held  to  be  duty  of  railroad 
company  to  keep  street  in  such 
condition  as  to  reasonably  pre- 
vent injury  to  persons  or  prop- 
erty rightfully  on  such  street,  and 
was  liable  for  failure  to  do  so, 
irrespective  as  to  liability  of  any 
other  person  or  corporation.... 

Ky.  4" 


Driving —  cantintud. 

obstruction  on  turnpike  road  cans- 
ing  accident  to  person  driving 
thereon Ky.  605 

negligent  conduct  of  person  in 
charge  of  team  in  not  having 
horses  under  control  while  train 
was  passing  over  bridge,  the 
horses  becoming  frightened  by 
sound  of  whistle Md.  250 

in  action  for  damages  for  injuries 
between  wagon  and  street  car  it 
was  error  to  take  case  from  jury 
where  there  was  evidence  as  to 
plaintiffs  having  exercised  due 
care  before  crossing  track.  .Mass.  238 

vehicle  crossing  car  track  struck  by 
street  car Minn.    72 

person  driving  wagon  across  tracks 
in  railroad  yard,  struck  and  killed 
by  engine Minn.  651 

driving  against  stump  of  telephone 
pole  in  highway;  question  of  con- 
tributory negligence  for  jury 

Neb.  27a 

railroad  company  not  liable  for  in- 
juries to  person  driving  across 
track  caused  by  lowering  of  gates 
at  crossing  by  person  not  em- 
ployee of  the  company N.  J.  IQ7 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 

track  contributory  negligence 

N.  J.  274 

where  team  of  horses  was  injured  in 
collision  with  street  car,  and  there 
was  evidence  that  those  in  charge 
of  team  had  looked  before  driv- 
ing on  the  track  to  see  if  car  was 
approaching,  and  that  defendant's 
motorman  was  not  in  a  position 
to  effectively  control  his  car,  the 
question  of  contributory  negli- 
gence was  for  jury  and  it  was 
error  to  dismiss  complaint.  .N.  Y.  304 

collision  between  street  car  and 
wagon  resulting  in  personal  in- 
juries and  damage  to  horse  and 
wagon N.  Y.  526 
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Drivings  —  conHuuid, 

collision  between  vehicle  and  street 
car;  joint  negligence  of  parties; 
instructions Ohio,  124 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

person  permitting  team  to  stand  in 
close  proximity  to  railroad  track, 
or  about  to  cross  such  track,  is 
bound  to  look  and  listen,  in  or- 
der to  avoid  accident  from  ap- 
proaching train Utah,  166 

injuries  to  persons  driving  caused 
by  broken  or  low  hanging  electric 
wires  on  highway;  note 213-216 

note  on  collisions  on  street  rail- 
roads by  which  persons  other 
than  passengers  or  employees  are 
injured 240-246 

note  of  recent  cases  relating  to  ac- 
cidents at  railroad  crossings;  col- 
lisions between  trains  and 
vehicles  345-350 

Ejection* 

cost  of  clothing  purchased  by  pas- 
senger not  an  element  of  damage 
in  action  for  being  ejected  from 
train  hundreds  of  miles  away 
from  destination Cal.  370 

error  to  submit  to  jury  whether 
conductor  acted  maliciously  to- 
ward passenger  in  ejecting  him 
from  car  where  there  was  no  evi- 
dence to  that  effect Colo.  367 

of  passenger  from  train  for  refusal 
to  pay  fare  after  rejection  by  con- 
ductor of  ticket  on  which  time 
limit  had  expired Ga.  367 

death  of  boy  alleged  to  have  been 
pushed  off  street  car  by  motor- 
man;  railroad  company  not 
liable Ky.  369 

failure  of  parent  to  pay  fare  for  in- 
fant son,  and  both  ejected  from 
train;  railroad  company  liable... 

Minn.  369 


Election  ^conHnued, 

refusal  of  street-car  company  to  ac- 
cept passenger  carrying  live  goat. 

N.  J.  370 

brakeman  assaulting  boy  after  eject- 
ing him  from  train;  liability  of 
master N.  Y.  107 

damages  for  mental  distress  caused 
by  being  ejected  from  train.  .Tex.  370 

notes  of  cases  relating  to  expiration 
of  time  limit  on  ticket  and  ejec- 
tion of  passengers  from  cars.  .367-368 

Electricity. 

horses  frightened  by  electric  sparks ; 
note 217 

Electric  lilgrht  Company. 

error  to  instruct,  as  matter  of  law, 
that  want  of  assistance  to  repair 
electric  wire  which  had  been 
blown  down  in  a  storm  was  no 
excuse  for  delay  on  part  of  elec- 
tric light  company,  as  the  question 
was  for  the  jury  to  determine. . 

Ore.  539 

note  on  liability  for  personal  injuries 
caused  by  electric  wires 213-221 

license  to  string  wires;  degree  of 
care  required;  liability;  note 213 

liability  for  injuries  to  employees; 
note 219-221 

Electric  Vl^ire. 

horse  .stepping  on  electric  wire  in 
street  and  receiving  shock  caus- 
ing vehicle  to  upset  and  injuring 
plaintiff  who  fell  as  she  was  try- 
ing to  escape  from  vehicle,  and 
who  was  also  injured  by  contact 
with  electric  wire Ga.  200 

fire  caused  by  electric  wire Kan.    82 

lineman  killed  by  contact  with  live 
electric  wires Mass.    82 

plaintiff's  horse  injured  by  running 
into  one  of  defendant's  wires 
which  sagged  near  the  ground; 
defendant  liable Mich.  210 

a  person  who,  for  the  purpose  of 
showing  his  companion  that  an 
electric  wire  is  properly  insulated 
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Electric  YUTe  — continued. 
and  therefore  harmless,  deliber- 
ately touches  it  with  his  hand,  and 
is  injured,  cannot  recover  from 
the  owner  of  the  wire N.J.    82 

boy  injured  by  electric  wire  which 
had  been  blown  down  in  a  storm.. 

Ore.  539 

error  to  instruct,  as  matter  of  law, 
that  want  of  assistance  to  repair 
electric  wire  which  had  been 
blown  down  in  a  storm  was  no 
excuse  for  delay  on  part  of  elec- 
tric light  company,  as  the  question 
was  for  the  jury  to  determine... 

Ore.  539 

note  on  liability  for  personal  injur- 
ies caused  by  electric  wires.  ..213-221 

liability  for  injuries  caused  by 
broken  or  low  hanging  wires  in 
highway;  note 213-215 

injuries  to  persons  driving  caused 
by  broken  or  low  hanging  elec- 
tric wires  on  highway;  note. .  .213-216 

liability  of  municipal  corporations 
for  injuries  caused  by  broken  or 
low  hanging  wires  in  highway; 
note 215 

cases  relating  to  injuries  from  guy 
wires;  note 216-217 

persons  injured  while  removing  live 
electric  wires  from  street;  note.. 

217-218 

children  injured  by  contact  with 
electric  wires;  note 218 

liability  for  injuries  to  workmen  on 
roofs  of  houses  coming  in  con- 
tact with  electric  wires;  note..2i8-2i9 

Elevator. 

a  finding  that  elevator  signal  bell 
was  not  rung,  in  action  for  in- 
juries sustained  by  plaintiff  due 
to  negligence  of  employee  of  de- 
fendant in  starting  an  elevator 
while  plaintiff  was  at  work,  will 
not  be  disturbed  where  there  was 
conflict  of  evidence  as  to  whether 
signal  bell  to  start  elevator  was 
rung  or  not N.  Y.  655 


EHevator  —  continued. 

passenger  injured  while  alighting 
from  elevator  in  motion  on  invi- 
tation of  defendant's  employee.. 

R.  I.  144 

note  on  elevator  accidents 14S-157 

Blevator  Opening. 

master  not  liable  for  injury  to  em- 
ployee caused  by  stepping  into 
depression  in  floor  through 
which  elevator  passed,  where 
same  was  existing  and  visible  at 
time  of  employment Mass.  638 

Embankmeiit. 

the  fact  that  people  were  accus- 
tomed to  use  an  embankment, 
along  a  street  on  which  a  rail- 
road was  constructed,  for  a  foot- 
path did  not  constitute  it  a  pub- 
lic highway  which  a  borough  was 
required  to  maintain  in  a  safe 
condition Pa.  337 

where  pedestrian,  running  along 
railroad  ties,  on  a  dark  night  with- 
out a  light,  fell  into  opening  in 
railroad  embankment  and  was 
fatally  injured,  his  failure  to  use 
reasonable  care  would  have  pre- 
vented recovery  even  if  he  had 
been  rightfully  on  embankment.. 

Pa.  337 
Employee. 

employer  not  liable  for  injury  to 
employee  caused  by  defective  ma- 
chinery where  employee  knew  of 
defect  and  failed  in  reasonable 
time  to  give  notice  to  employer 
or  his  representative Ala.  361 

injured  while  getting  on  rapidly 
moving  flat  car;  voluntary  act  in 
assuming  dangerous  method ; 
contributory  negligence Ga.  i8i3 

the  general  rule  of  law  exempting 
master  from  liability  to  servant 
for  negligence  of  co-employee 
does  not  apply  to  case  of  child 
killed  or  injured  in  consequence 
of  negligence  of  superintendent 
under  whose  orders  child  was  at 
work Ga.  187 


Index. 


715 


Eiinployee  —  continued. 

minor  employee  fatally  injured  by 
being  caught  in  machinery.  .Ga.  187 

injured  by  machinery  operated  by 
another  employee;  master  not 
liable Ga.   193 

municipal  corporation  owning  and 
operating  quarry  liable  to  laborer 
injured  by  fall  of  rock Ga.  222 

brakeman  jumping  from  freight  car 
to  avoid  collision  and  injured  on 
track Ga.  595 

killed  while  crawling  under  stock 
cars  to  cross  track,  there  being  a 

safer  way  to  get  across  track 

Kan.  395 

injured  by  caving  in  of  trench; 
questions  of  negligence  and  as- 
sumption of  risk  for  jury Kan.  405 

injured  in  explosion  caused  by  fire 
in  packing  room;  master  liable.. 

Kan.  544 

boy,  seventeen  years  old,  falling 
into  vat  in  dye  room;  presump- 
tion of  carelessness  of  employee.. 

Me.    43 

injured  by  breaking  of  axle  on  dray 
driven  by  him;  master  liable.  .Me.    44 

fireman  in  defendant's  employ,  in- 
jured by  falling  into  hole  left  open 
by  defendant's  employees;  master 
liable,  doctrine  of  fellow-servant 
not  applying Me.    44 

fireman  injured  by  explosion  of  ap- 
pliance on  locomotive Me.  431 

injured  by  machinery;  master 
liable Mass.    63 

injured  by  defective  ladder,  negli- 
gence of  parties  properly  sub- 
mitted to  jury Mass.    63 

lineman  killed  by  contact  with  live 
electric  wires Mass.    82 

injured  by  fall  of  staging  which  he 

had  arranged  to  suit  himself 

Mass.  444 

where  employee  was  injured  by  re- 
volving shaft  in  mill,  such  shaft 
being  part  of  permanent  con- 
struction of  machinery  open  and 
visible  to  employee  at  time  of  en- 


Elmployee  —  continued, 

tering  service,  the  master  owed 
no  duty  to  employee  to  change 
construction  of  mill  and  machin- 
ery  Mass.  637 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft  which  was  open  and 
visible  at  time  of  entering  service, 
the  master  owed  no  duty  to  warn 
employee  of  danger  of  getting 
clothing  caught  while  passing 
shaft Mass.  ^zi 

master  not  liable  for  injury  to  em- 
ployee caused  by  stepping  into 
depression  in  floor  through  which 
elevator  passed,  where  same  was 
existing  and  visible  at  time  of 
employment Mass.  638 

master  not  liable  where  employee 
was  injured  in  trying  to  stop  ma- 
chine in  dark,  the  electric  lights 
having  gone  out,  and  there  being 
no  need  for  haste  in  stopping  ma- 
chine  Mass.  641 

where  employee,  frightened  by 
noise  of  escaping  steam  from 
bursting  of  small  boiler  gauge, 
jumped  from  second  story  win- 
dow and  was  injured,  master  not 
liable,  there  being  no  evidence  of 
defect  in  boiler  or  gauge  which 
could  have  been  discovered  by 
exercise  of  ordinary  care. .  .Mass.  643 

falling  into  open  vat  in  tannery 
while  attempting  to  get  about  the 
tanks  in  early  morning  when  it 
was  pitch  dark  and  steam  so 
dense  that  he  had  to  feel  his  way; 
assumption  of  risk Mich.  252 

where  employee  was  injured  by  de- 
fective steam  pipe,  the  question 
whether  he  was  justified  in  rely- 
ing on  master's  promise  to  repair 
defect,  such  repairs  not  having 
been  made  and  the  accident  tak- 
ing place  about  thirty  days  after 
such   promise,   was  properly  for 
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Employee — cotuinuid, 
jury,  and  judgment  for  plaintiflF 
affirmed Mich.  314 

while  repairing  roadbed  injured  by 
fall  of  earth;  assumption  of  risk.. 

Minn.    68 

switchman  slipping  on  icy  stairway; 
railway  company  liable. ..  .Minn.    71 

injured  by  clothing  catching  in  re- 
volving cylinder Minn.  441 

injured  by  plank  falling  from  ele- 
vator in  course  of  construction . . 

Minn.  443 

where  master  promises  to  remedy 
defective  appliance  or  discharge 
incompetent  servant,  the  em- 
ployee may  wait  a  reasonable  time 
for  fulfillment  of  such  promise, 
when  danger  is  not  imminent,  and 
the  employee  does  not  assume 
risk  of  injury Minn.  443 

but  this  rule  does  not  extend  to 
promise  made  by  the  master  that 
fellow-servants  will  not  be  guilty 
of  occasional  acts  of  negligence, 
so  as  to  bind  the  master  in  such 
cases Minn.  443 

brakeman  killed  while  coupling 
cars  due  to  failure  of  engineer  to 
give  proper  signals;  liability  of 
railroad  company Minn.  453 

engineer  killed  in  railroad  wreck 
due  to  negligence  of  another  en- 
gineer in  failing  to  obey  signal; 
railroad  company  liable Minn.  457 

brakeman  killed  while  coupling  cars 
due  to  defective  appliance.  .Neb.  463 

injured  by  fall  of  trip  hammer  while 
operating  machine N.  J.    86 

falling  from  scaflFold  erected  by  car- 
penter workmen  engaged  with 
him  in  common  employment  of 
defendant N.J.    90 

falling  into  pit  and  scalded,  fellow- 
workmen  having  failed  to  place 
planking  over  the  pit N.  J.    91 

brakeman  in  defendant's  employ, 
injured  by  defective  appliance  on 
freight  car  belonging  to  another 
railroad  company N.  Y.  103 


Employee  —  c^nUnwed. 

brakeman  assaulting  boy  after 
ejecting  him  from  train,  liability 
of  master N.  Y.  107 

where  employee  was  struck  by  brick 
which  fell  from  building  in  course 
of  construction  (plaintiff  being 
employed  by  one  of  several  con- 
tractors engaged  on  the  building) 
it  was  held  that  although  the 
maxim  res  ipsa  loquitur  applied, 
yet  there  being  no  proof  where 
the  brick  came  from  and  nothing 
to  identify  person  who  set  it  in 
motion,  plaintiff  had  not  made 
out  case  for  jury N.  Y.  296 

where  employee  was  killed  by 
bursting  of  steampipe,  due  to  act 
of  defendant's  superintendent  in 
testing  the  pipes,  judgment  for 
plaintiff  reversed,  it  being  held 
that  act  of  superintendent  was  the 
act  of  a  co-servant,  and  not  of  the 
defendant N.  Y.  314 

killed  by  fall  of  scaffold  improperly 
constructed  according  to  statu- 
tory requirement N.  Y.  445 

where  street-car  driver,  leading 
horses  around  excavation  on 
track,  was  struck  by  car  in  con- 
trol of  conductor,  the  incompe- 
tency of  conductor  in  handling 
car  was  proximate  cause  of  acci- 
dent, for  which  railroad  company 

was  liable N.  Y.  497 

plaintiff's  intestate  injured  by  slip- 
ping of  appliance  used  in  loading 
vessel,  due  to  negligence  of  fore- 
man; master  not  liable,  the  act 
of  the  foreman  being  that  of  a 

fellow-servant N.    Y.  515 

where  plaintiff  was  employed  by  a 
company  in  laying  concrete  floors 
in  a  building  and  defendant  fur- 
nished the  elevator  necessary  to 
deliver  the  hiaterial  for  such  work 
upon  the  several  floors  of  the 
building  and  employed  a  man  to 
operate  the  elevator  engine, 
plaintiff  and  defendant's  engineer 
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Km  ploy  ee  —  continue* 

were  not  fellow-servants,  the  en- 
gineer being  engaged  in  work  of 
independent  employer N.  Y.  655 

killed  by  falling  from  plank  on 
steamboat;  master  not  liable 
where  it  appeared  that  deceased 
had  put  the  plank  out  to  reach 
for  something  and  slipped  and 
fell N.  C.  534 

while  assisting  defendant's  en- 
gineer, scalded  by  steam  escap- 
ing from  boiler;  master  not 
liable Pa.  130 

where  engineer  was  killed  by  de- 
railment of  his  train  due  to  subsi- 
dence of  track,  and  it  was  shown 
that  he  had  disregarded  defend- 
ant's orders  to  run  slow  at  the 
place  of  accident  and  if  he  had 
observed  the  rules  the  accident 
would  not  have  happened  or 
would  not  have  had  serious  re- 
sults, his  contributory  negligence 
precluded  recovery Pa.  335 

injured  by  explosion  of  barrel; 
master  not  liable,  it  not  being 
shown  that  he  had  knowledge 
that  the  barrel  was  explosive,  or 
that  it  was  not  of  the  kind  com- 
monly used  in  such  employment. 

Pa.  543 
where  plaintiff,  an  employee  of  de- 
fendant, was  injured  by  fall  of 
derrick,  and  it  was  not  shown  that 
plaintiff  had  any  notice  of  its  de- 
fective condition  or  danger  at- 
tending its  use,  a  finding  by  the 
court  that  the  construction  of  the 
derrick  and  the  danger  attending 
its  use  was  as  apparent  to  plain- 
tiff as  to  defendant  was  errone- 
ous, not  being  sustained  by  the 

evidence Tex.  350 

where  a  railroad  employee  was  in- 
jured by  kick  from  horse  while 
trying  to  fasten  door  of  stock  car 
to  prevent  escape  of  horses,  it 
was  held  that  a  defective  fasten- 
ing to  the  door,  the  negligence 


Employee  —  conHnwd. 
complained  of,  was  not  the  proxi- 
mate cause,  but  the  injury  was 
due  to  the  kicking  by  the  horse.. 

Tex.  352 

where  employee  had  finished  day's 
work,  and  had  just  changed 
clothes  preparatory  to  going 
home,  the  relation  of  master  and 
servant  still  existed  between  him 
and  his  employer Wis.  172 

boy  caught  in  machinery  while  put- 
ting on  his  coat  preparatory  to 
quitting  work;  exposure  to  dan- 
ger  Wis.  172 

note  on  elevator  accidents 146-157 

liability  of  electric  light  companies 
for  injuries  to  employees;  note.. 

219-221 

note  on  liability  for  injuries  to  cus- 
tomers and  employees  in  stores 
and  places  of  business 266-270 

note  on  collisions  on  steam  rail- 
roads by  which  employees  are  in- 
jured   400-405 

statutory  liability  of  railroad  com- 
panies for  injuries  to  employees; 
note 401 

degree  of  care  required  of  railroad 
companies  in  providing  mate- 
rials, etc.,  for  employees,  and  not 
exposing  them  to  danger;  note...  402 

evidence  in  actions  brought  by  rail- 
road employees  for  injuries  sus- 
tained in  collisions;  note 402 

obstructions  on  or  near  tracks 
causing  injuries  to  railroad  em- 
ployees :  note 403-404 

note  on  collisions  on  street  railroad 
by  which  employees  are  injured.. 

500-503 
assumption    of    risk    by    street-car 
employees ;  note 501-502 

Eng^ine. 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a 
locomotive,  the  reckless  running 
of  the  engine  at  the  crossing  near 
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Engine  —  continued, 
the  station  was  not  the  proximate 
cause  of  the  injury  to  plaintiff  and 
defendant  was  not  liable Ind.  383 

fireman  injured  by  explosion  of  ap- 
pliance on  locomotive Me.  431 

liability  of  railroad  company  for 
destruction  of  property  by  fire 
communicated  by  its  engine.  .Me.  609 

house  destroyed  by  fire  caused  by 
emission  of  sparks  from  engine. . 

Mass.  619 

person  driving  wagon  across  tracks 
in  railroad  yard,  struck  and  killed 
by  engine Minn.  651 

boy  struck  by  flying  object  hurled 
by  locomotive  which  ran  into 
some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  was  standing  25  feet 
from  track  and  80  feet  from  where 
horse  was  struck Tex.  383 

person  walking  parallel  with  track 
struck  by  flying  object  hurled  by 
locomotive  which  ran  into  cattle 
on  track;  railroad  company 
liable Tex.  385 

note  on  liability  of  railroad  com- 
panies for  damages  by  fire  caused 
by  sparks  from  locomotives.  .614-619 

statutory  liability  of  railroad  com- 
panies for  fire  caused  by  locomo- 
tives    615-617 

Engrineer. 

brakeman  killed  while  coupling  cars 
due  to  failure  of  engineer  to  give 
proper  signals;  liability  of  rail- 
road company Minn.  453 

killed  in  railroad  wreck  due  to  neg- 
ligence of  another  engineer  in 
failing  to  obey  signal;  railroad 
company  liable Minn.  457 

where  engineer  was  killed  by  derail- 
ment of  his  train  due  to  subsi- 
dence of  track,  and  it  was  shown 
that  he  had  disregarded  defend- 
ant's orders  to  run  slow  at  the 
place  of  accident,  and  if  he  had 
observed   the  rules  the  accident 


Engineer — continuetL 
would    not    have    happened    or 
would  not  have  had   serious  re- 
sults, his  contributory  negligence 
precluded  recovery Pa.  335 

Evidence* 

error  to  submit  to  jury  whether 
conductor  acted  maliciously  to- 
ward passenger  in  ejecting  him 
from  car  where  there  was  no  e\i- 
dence  to  that  effect Colo.  367 

boy  jumping  on  moving  electric  car 
at  transfer  station;  evidence  as  to 
custom  of  passengers  to  board 
cars  in  motion  competent III.    2B 

delay  in  delivery  of  telegram;  state- 
ment respecting  such  failure  by 
agent  at  receiving  ofBce  to  plain- 
tiffs attorneys  when  handing 
them  the  telegram,  three  days 
after  its  date,  was  a  part  of  the 
res  gesicp,  and  properly  admitted 
in  evidence Kan.    31 

that  plaintiff  knew  sidewalk  was  in 
bad  condition  not  of  itself  suffi- 
cient to  establish  contributory 
negligence Kan.  227 

testimony  of  witness  which  showed 
him  to  be  an  expert  in  matter 
under  discussion,  was  properly 
received  as  that  of  an  expert, 
although  he  disclaimed  being 
such Kan.  405 

while  the  court  might  posssibly 
have  drawn  inferences  and  con- 
clusions from  the  facts  different 
than  a  jury,  yet  where  the  ques- 
tions were  such  that  reasonable 
men  might  differ  about  them,  the 
verdict  should  not  be  set  aside.. 

Me,  431 

offered  by  plaintiff  to  show  that  ac- 
cident happened  on  13th  instead 
of  I2th,  should  have  been  ad- 
mitted  Me.  438 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridge  frightened  by  noise;  evi- 
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Evidence  —  continued, 

dence  as  to  negligent  sounding  of 
whistle Md.  230 

in  action  for  damages  for  injuries 
between  wagon  and  street  car  it 
was  error  to  take  case  from  jury 
where  there  was  evidence  as  to 
plaintiffs  having  exercised  due 
care  before  crossing  track.  .Mass.  238 

error  to  refuse  to  charge  that  fail- 
ure of  railroad  company  to  fence 

•  tracks  at  point  where  accident  to 
boy  occurred  was,  in  law,  evi- 
dence of  negligence Minn.  450 

a  verdict  for  plaintiff,  in  action  for 
personal  injuries,  based  upon  con- 
flicting evidence,  will  not  be  dis- 
turbed  Neb.  270 

judgment  will  not  be  set  aside 
where  immaterial  evidence  is  ad- 
mitted, where  such  evidence  is 
not  harmful Neb.  270 

not  error  to  overrule  motion  for 
new  trial  grounded  on  newly-dis- 
covered evidence,  where  it  was 
not  shown  that  moving  party  be- 
fore trial  used  due  diligence  to 
procure  the  evidence Neb.  270 

where  evidence  conclusively  estab- 
lislies  contributory  negligence  of 
plaintiff  which  was  immediate 
cause  of  injuries,  error  to  refuse 
to  charge  jury  to  return  verdict 
for  defendant Neb.  271 

a  yard  master,  in  charge  of  switch- 
men and  brakemen,  and  who  was 
been  a  switchman  himself,  has 
handled  cars  of  all  kinds,  and  is 
acquainted  with  mode  of  con- 
struction, may  testify  as  an  expert 
on  the  question  of  construction 
and  give  an  opinion  as  to  what  is 
a  proper  or  improper  construc- 
tion   Neb.  463 

persons  having  several  years'  ex- 
perience in  railroading,  and 
knowledge  as  to  manner  of  con- 
structing roadbeds,  competent  to 
testify  and  to  express  an  opinion 
as  to  whether  roadbed  at  a  certain 


Evidence  —  continued, 
place  was  properly  or  improperly 
constructed Neb.  463 

where  employee  was  struck  by  brick 
which  fell  from  building  in  course 
of  construction  (plaintiff  being 
employed  by  one  of  several  con- 
tractors engaged  on  the  building) 
it  was  held  that  although  the 
maxim  res  ipsa  loquitur  applied, 
yet  there  being  no  proof  where 
the  brick  came  from  and  nothing 
to  identify  person  who  set  it  in 
motion,  plaintiff  had  not  made  out 
case  for  jury N.  Y.  296 

where  team  of  horses  was  injured 
in  collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  before 
driving  on  the  track  to  see  if  car 
was  approaching,  and  that  defend- 
ant's motorman  was  not  in  a  posi- 
tion to  effectively  control  his  car, 
the  question  of  contributory  neg- 
ligence was  for  jury,  and  it  was 
error  to  dismiss  complaint.  .N.  Y.  304 

where  complaint  alleged  killing  of 
horse  and  destruction  of  wagon, 
but  contained  no  allegation  of 
loss  suffered  by  reason  of  such 
destruction,  evidence  of  value  of 
horse  and  wagon  inadmissible... 

N.  Y.  526 

where  complaint  alleged  personal 
injuries  and  destruction  of  plain- 
tiffs horse  and  wagon  but  there 
was  no  allegation  of  loss  suffered 
thereby,  another  action  having 
been  brought  for  damages  to 
horse  and  wagon,  and  the  court 
permitted  plaintiff  to  recover 
value  of  same  under  the  plead- 
ings, it  was  error  to  refuse  to  al- 
low defendant  to  withdraw  juror, 
as  the  introduction  of  such  evi- 
dence was  in  the  nature  of  sur- 
prise   N.   Y.  526 

where  damages  were  claimed  for 
injury  to  plaintiff's  right  hand,  it 
was  error  to  admit  pictures,  draw- 
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Evidence  —  continued, 

ings  and  fancy  sketches  made  by 
plaintiff,  having  no  relation  to  his 
business  as  a  carriagemaker  and 
draftsman N.  Y.  526 

a  finding  that  elevator  signal  bell 
was  not  rung,  in  action  for  in- 
juries sustained  by  plaintiff  due 
to  negligence  of  employee  of  de- 
fendant in  starting  an  elevator 
while  plaintiff  was  at  work,  will 
not  be  disturbed  where  there  was 
conflict  of  evidence  as  to  whether 
signal  bell  to  start  elevator  was 
rung  or  not N.  Y.  655 

where  plaintiff's  horse  was  fright- 
ened at  defendant's  street  cars 
which  were  left  standing  upon  the 
track  on  a  bridge,  it  was  not  error 
to  permit  testimony  that  other 
horses  had  become  frightened  at 
the  cars  at  same  place Tex.  157 

where  plaintiff,  an  employee  of  de- 
fendant, was  injured  by  fall  of 
derrick,  and  it  was  not  shown  that 
he  had  any  notice  of  its  defective 
condition  or  danger  attending  its 
use,  a  finding  by  the  court  that 
the  construction  of  the  derrick 
and  the  danger  attending  its  use 
was  as  apparent  to  plaintiff  as  to 
defendant  was  erroneous,  not  be- 
ing sustained  by  the  evidence... 

Tex.  350 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars 
having  been  driven  from  side 
track  by  a  violent  storm  so  that 
they  projected  over  main  track, 
and  it  appeared  that  an  employee 
twice  tried  to  flag  the  passenger 
train  but  his  lantern  went  out 
each  time,  it  was  no  defense  to 
claim  that  injury  was  caused  by 
act  of  God,  as  it  was  shown  that 
by  proper  diligence,  the  collision 
could  have  been  avoided Tex.  558 

not  error  to  allow  plaintiff  to  state 
what  his  time  would  reasonably 


Evidence  —  continued. 
be  worth  since  his  injury  if  he 
had  been  in  usual  health Tex.  558 

not  error  to  admit  testimony  as  to 
plaintiff's  condition,  statements 
and  actions  subsequent  to  the  in- 
jury, the  same  being  a  part  of  the 
res  gest(B Tex.  558 

not  error  to  allow  proof  of  amount 
paid  for  physicians'  treatment, 
where  jury  were  instructed  that 
they  could  not  find  for  such  serv- 
ices unless  it  was  shown  the  same 
were  reasonably  incurred  and 
reasonable  in  amount Tex.  558 

evidence  in  actions  brought  by  rail- 
road employees  for  injuries  sus- 
tained in  collisions;  note 402 

notes  and  abstracts  of  recent  cases 
relating  to  railroad  fires  and  the 
evidence  as  to  damages  in  such 
cases 622-637 

Excavation. 

person  falling  into  excavation  on 
private  property;  liability  of  ten- 
ant for  injury  to  third  party..  Kan.      8 

fireman  in  defendant's  employ,  in- 
jured by  falling  into  hole  left 
open  by  defendant's  employees; 
master  liable,  doctrine  of  fellow- 
servant  not  applying Me.    44 

pedestrian  injured  by  falling  into 
excavation  in  street  guilty  of  con- 
tributory negligence  in  stepping 
off  the  sidewalk  without  looking, 
he  having  knowledge  of  street  be- 
ing torn  up  at  crossing Mich.  334 

pedestrian  falling  on  sidewalk  which 
caved  in,  an  excavation  having 
been  caused  by  settling  of  earth 
or  washing  away  of  earth  around 
a  water  meter  placed  on  sidewalk 
by  city;  presumption  of  negli- 
gence  Pa.  333 

Expert. 

testimony  of  witness  which  showed 
him  to  be  an  expert  in  matter 
under  discussion,  was  properly  re- 
ceived as  that  of  an  expert,  al- 
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BiXpert  —  continued, 

though  he  disclaimed  being  such.. 

Kan.  405 

a  yard  master,  in  charge  of  switch- 
men and  brakemen,  and  who  has 
been  a  switchman  himself,  has 
handled  cars  of  all  kinds,  and  is 
acquainted  with  mode  of  con- 
struction, may  testify  as  an  ex- 
pert on  the  question  of  construc- 
tion and  give  an  opinion  as  to 
what  is  a  proper  or  improper 
construction Neb.  463 

Explosion. 

employee  injured  in  explosion 
caused  by  fire  in  packing  room; 
master  liable Kan.  544 

fireman  injured  by  explosion  of  ap- 
pliance on  locomotive Me.  431 

where  employee,  frightened  by 
noise  of  escaping  steam  from 
bursting  of  small  boiler  gauge, 
jumped  from  second-story  win- 
dow and  was  injured,  master  not 
liable,  there  being  no  evidence  of 
defect  in  boiler  or  gauge  which 
could  have  been  discovered  by 
exercise  of  ordinary  care. .  .Mass.  643 

person  injured  by  explosion  of 
bomb  in  fireworks  exhibition  in 
private  park N.  J.    84 

where  employee  was  killed  by 
bursting  of  steampipe,  due  to  act 
of  defendant's  superintendent  in 
testing  the  pipes,  judgment  for 
plaintiff  reversed,  it  being  held 
that  act  of  superintendent  was  the 
act  of  a  co-servant,  and  not  of  the 
defendant N.  Y.  314 

employee  while  assisting  defend- 
ant's engineer,  scalded  by  steam 
escaping  from  boiler;  master  not 
liable Pa.  130 

employee  injured  by  explosion  of 
barrel;  master  not  liable,  it  not 
being  shown  that  he  had  knowl- 
edge that  the  barrel  was  explo- 
sive, or  that  it  was  not  of  the  kind 
commonly  used  in  such  employ- 
ment  Pa,  543 

Vol.  VIII  — 46 


Falling^  Ot\iect. 

municipal  corporation  owning  and 
operating  quarry  liable  to  laborer 
injured  by  fall  of  rock Ga.  222 

pedestrian  injured  by  fall  of  stone 

from  building;  tenants  liable 

Mass.      6 

pedestrian  injured  by  falling  bricks; 
liability  of  independent  con- 
tractor  Mass.  246 

passenger,  riding  by  invitation  in 
the  caboose  of  a  mixed  train,  in- 
jured by  fall  of  bed  frame  fast- 
ened above  him  when  freight  cars 
were  backed  against  the  caboose; 
onus  upon  railroad  company  to 
show  that  bed  frame  was  properly 
secured Mich.    65 

employee  while  repairing  roadbed 
injured  by  fall  of  earth;  assump- 
tion of  risk Minn.    68 

employee  injured  by  plank  falling 
from  elevator  in  course  of  con- 
struction  Minn.  443 

pedestrian  injured  by  fall  of  sign- 
board from  roof;  lessees  of  roof 
liable N.  Y.      6 

where  employee  was  struck  by  brick 
which  fell  from  building  in  course 
of  construction  (plaintiff  being 
employed  by  one  of  several  con- 
tractors engaged  on  the  building) 
it  was  held  that  although  the 
maxim  res  ipsa  loquitur  applied, 
yet  there  being  no  proof  where 
the  brick  came  from  and  nothing 
to  identify  person  who  set  it  in 
motion,  plaintiff  had  not  made  out 
case  for  jury N.  Y.  296 

Fare. 

ejection  of  passenger  from  train  for 
refusal  to  pay  fare  after  rejection 
by  conductor  of  ticket  on  which 
time  limit  had  expired Ga.  367 

failure  of  parent  to  pay  fare  for  in- 
fant son,  and  both  ejected  from 
train;  railroad  company  liable... 

Minn.  369 


722 


AMERICAN  NEGUGENCE  REPORTS. 


Fellow-serrant. 

the  general  rule  of  law  exempting 
master  from  liability  to  servant 
for  negligence  of  co-employee 
does  not  apply  to  case  of  child 
killed  or  injured  in  consequence 
of  negligence  of  superintendent 
under  whose  orders  child  was  at 
work Ga.  187 

employee  injured  by  machinery 
operated  by  another  employee; 
master  not  liable Ga.  193 

a  person  placed  by  authority  of 
municipal  corporation  as  general 
superintendent  over  laborers  en- 
gaged in  operating  the  city's 
rock  quarry,  is  the  vice-principal, 
and  not  the  fellow-servant  of  the 
workman  under  his  charge... Ga.  222 

fireman  in  defendant's  employ,  in- 
jured by  falling  into  hole  left 
open  by  defendant's  employees; 
master  liable,  doctrine  of  fellow- 
servant  not  applying Me.    44 

but  this  rule  does  not  extend  to 
promise  made  by  the  master  that 
fellow-servants  will  not  be  guilty 
of  occasional  acts  of  negligence, 
so  as  to  bind  the  master  in  such 
cases Minn.  443 

where  master  promises  to  remedy 
defective  appliance,  or  discharge 
incompetent  servant,  the  em- 
ployee may  wait  a  reasonable  time 
for  fulfillment  of  such  promise, 
when  danger  is  not  imminent, 
and  the  employee  does  not  as- 
sume risk  of  injury Minn.  443 

brakeman  killed  while  coupling  cars 
due  to  failure  of  engineer  to  give 
proper  signals;  liability  of  rail- 
road company Minn.  453 

engineer  killed  in  railroad  wreck 
due  to  negligence  of  another  en- 
gineer in  failing  to  obey  signal; 
railroad  company  liable. ..  .Minn.  457 

employee  falling  from  scaffold 
erected  by  carpenter  workmen 
engaged  with  him  in  common 
employment  of  defendant . . .  N.  J.    90 


FeUow-serrant  —  continued, 
employee     falling     into     pit     and 
scalded,    fellow-workmen    having 
failed  to  place  planking  over  the 


pit. 


N.  J.    91 


a  car  inspector  is  not  a  fellow-serv- 
ant of  a  brakeman N.   Y.  103 

where  employee  was  killed  by 
bursting  of  steampipe,  due  to  act 
of  defendant's  superintendent  in 
testing  the  pipes,  judgnnent  for 
plaintiff  reversed,  it  being  held 
that  act  of  superintendent  was  the 
act  of  a  co-servant,  and  not  of  the 
defendant N.  Y.  314 

where  street-car  driver,  leading 
horses  around  excavation  on 
track,  was  struck  by  car  in  con- 
trol of  conductor,  the  incompe* 
tency  of  conductor  in  handling 
car  was  proximate  cause  of  acci- 
dent, for  which  railroad  company 
was  liable N.  Y.  497 

plaintiff's  intestate  injured  by  slip- 
ping of  appliance  used  in  loading 
vessel,  due  to  negligence  of  fore- 
man; master  not  liable,  the  act  of 
the  foreman  being  that  of  a  fel- 
low-servant  N.  Y.  515 

where  plaintiff  was  employed  by  a 
company  in  laying  concrete  floors 
in  a  building  and  defendant  fur- 
nished the  elevator  necessary  to 
deliver  the  material  for  such  work 
upon  the  several  floors  of  the 
building  and  employed  a  man  to 
operate  the  elevator  engine, 
plaintiff  and  defendant's  engineer 
were  not  fellow-servants,  the  en- 
gineer being  engaged  in  work  of 
independent  employer N.  Y.  655 

Fence. 

duty  of  railroad  company  to  fence 
its  tracks Minn.  450 

error  to  refuse  to  charge  that  fail- 
ure of  railroad  company  to  fence 
tracks  at  point  where  accident  to 
boy  occurred  was,  in  law,  evi- 
dence of  negligence Minn.  45a 
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Fence  —  continued. 

the  mere  fact  that  points  of  a  rail- 
road track  were  within  railroad 
yard  limits  does  not  relieve  com- 
pany of  statutory  duty  to  fence  its 
tracks Minn.  450 

Fender. 

where  boy,  seven  years  of  age,  was 
struck  and  injured  by  fender  of 
one  of  defendant's  street  cars, 
and  there  was  conflicting  evi- 
dence as  to  whether  plaintiffs  in- 
juries would  result  in  an  affection 
of  the  brain,  judgment  for  $1,000 
for  plaintiff  would  not  be  set  aside 
on  ground  of  inadequate  dam- 
ages    N.  Y.  306 

where  boy,  eleven  years  old,  was 
injured  by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg N.  Y.  311 

Ferry  House. 

liability  of  ferry  company  for  in- 
jury to  person  crossing  roadway 
in  front  of  ferry  house,  due  to  de- 
fective condition  of  planking 

N.  Y.  510 

Finding. 

instruction  authorizing  jury  to  find 
for  plaintiff  upon  a  ground  of 
negligence  not  alleged  in  the  pe- 
tition, erroneous Kan.  602 

a  finding  that  elevator  signal  bell 
was  not  rung,  in  action  for  inju- 
ries sustained  by  negligence  of 
defendant's  employee  in  starting 
elevator  while  plaintiff  was  at 
work,  will  not  be  disturbed  where 
there  was  conflict  of  evidence  as 
to  whether  signal  bell  to  start 
elevator  was  rung  or  not..N.  Y.  655 

where  plaintiff,  an  employee  of  de- 
fendant, was  injured  by  fall  of 
derrick,  and  it  was  not  shown 
that  he  had  any  notice  of  its  de- 
fective  condition   or  danger  at- 


Finding  —  continued. 
tending  its  use,  a  finding  by  the 
court  that  the  construction  of  the 
derrick  and  the  danger  attending 
its  use  was  as  apparent  to  plain- 
tiff as  to  defendant  was  erroneous, 
not  being  sustained  by  the  evi- 
dence  Tex.  350 

Fire. 

wheat  destroyed  by  incendiary  fire 
in  warehouse;  liability  of  ware- 
houseman  Cal.  364 

liability  of  railroad  company  for 
loss  by  fire  of  dry  goods  in  the 
company's  freight  depot  which 
was  accidentally  destroyed  by 
fire Ga.  364 

loss  of  grain  by  fire  in  warehouse; 
question  whether  contract  of 
bailment  or  sale Ind.  365 

fire  caused  by  electric  wire Kan.    82 

employee  injured  in  explosion 
caused  by  fire  in  packing  room; 
master  liable Kan.  544 

city  not  liable  for  injury  to  goods 
by  water  caused  by  alleged  neg- 
ligence of  firemen  in  extinguish- 
ing a  fire Ky.    41 

liability  of  railroad  company  for 
destruction  of  property  by  fire 
communicated  by  its  engine.... 

Me.  609 

house  destroyed  by  fire  caused  by 
emission  of  sparks  from  engine. . 

Mass.  619 

where  plaintiffs  property  was  de- 
stroyed by  fire  communicated 
from  adjoining  lots  used  by  city 
for  dumping  purposes,  much  of  it 
being  inflammable  matter,  the 
question  of  liability  was  properly 
for  jury Pa.  548 

no^i  on  liability  of  railroad  com- 
panies for  damages  by  fire  caused 
by  sparks  from  locomotive.  .614-619 

statutory  liability  of  railroad  com- 
panies for  fire  caused  by  locomo- 
tives    615-617 

notes  and  abstracts  of  recent  cases 
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Fire  —  continued, 
relating  to  damage  to  buildings, 
realty  and  other  property  caused 
by  emission  of  sparks  from  loco- 
motives   622-637 

Fire  Escape. 

tenant  stepping  on  platform  of  fire 
escape  attached  to  building  and 
injured  by  fall  of  platform.  .Conn.      5 

Fireman. 

city  not  liable  for  injury  to  goods 
by  water  caused  by  alleged  neg- 
ligence of  firemen  in  extinguish- 
ing a  fire Ky.    41 

in  defendant's  employ,  injured  by 
falling  into  hole  left  open  by 
defendant's  employees;  master 
liable,  doctrine  of  fellow-servant 
not  applying Me.    44 

injured  by  explosion  of  appliance 
on   locomotive Me.  431 

Fireworks. 

person  injured  by  explosion  of 
bomb  in  fireworks  exhibition  in 
private  park N.  J.    84 

Flasrmaii. 

at  railroad  crossing  knocked  down 
by  team  of  horses  which  became 
frightened  by  approaching  train; 
failure  of  injured  person  to  exer- 
cise care  to  avoid  accident. .  .Cal.      i 

Flat  Car. 

railroad  employee  injured  while 
getting  on  rapidly  moving  flat 
car;  voluntary  act  in  assuming 
dangerous  method;  contributory 
negligence Ga.  183 

person  leaving  safe  place  and  going 
on  track  to  look  at  freight  cars, 
struck  by  flat  car  which  had  been 
moved  by  force  of  other  cars,  pre- 
cluded from  recovering  damages.. 

N.  Y.  S03 

Flying  Object. 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a  loco- 


Flying  Object  —  continued. 
motive,  the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proximate 
cause  of  the  injury  to  plaintiff 
and  defendant  was  not  liable.... 

Ind.  383 

boy  struck  by  flying  object  hurled 
by  locomotive  which  ran  into 
some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  was  standing  25  feet 
from  track  and  80  feet  from  where 
horse  was  struck Tex.  383 

person  walking  parallel  with  track 
struck  by  flying  object  hurled  by 
locomotive  which  ran  into  cattle 
on  track;  railroad  company  liable. 

Tex.  38s 

Footboard  of  Car. 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to 
nominal  damages Conn.  179 

note  on  passengers  injured  while 
riding  on  platforms  of  cars  by  be- 
ing struck  by  objects  near  track.. 

179-180 

Footpath. 

the  fact  that  people  were  accus- 
tomed to  use  an  embankment 
along  a  street  on  which  a  railroad 
was  constructed,  for  a  footpath 
did  not  constitute  it  a  public 
highway  which  a  borough  was 
required  to  maintain  in  a  safe 
condition Pa.  337 

Freight  Depot. 

liability  of  railroad  company  for 
loss  by  fire  of  dry  goods  in  the 
company's  freight  depot  which 
was  accidentally  destroyed  by 
fire Ga.  364 

Freight  Train. 

passenger  injured  on  freight  train 
due  to  sudden  backing  of  train 
which  threw  plaintiff  to  floor  of 
car Ga.    13 
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Freight  Train  —  continued, 

brakeman  jumping  from  freight 
car  to  avoid  collision  and  in- 
jured on  track Ga.  595 

where  boy  was  passing  between  cars 
of  freight  train  which  blocked 
crossing,  on  assurance  of  brake- 
man  that  it  was  safe  to  do  so,  the 
railroad  company  could  not  es- 
cape liability  on  ground  that 
plaintiff  was  a  trespasser.  ..Iowa,  391 

boy  injured  while  passing  between 
cars  of  freight  train  which 
blocked  street  crossing Iowa,  391 

where  brakeman  of  freight  train 
which  blocked  street  crossing 
told  boy  that  there  would  be 
plenty  of  time  to  pass  between 
cars  before  train  moved,  but  as 
plaintiff  attempted  to  do  so  the 
train  moved  and  he  was  injured, 
the  brakeman's  sUtement  was 
binding  on  the  defendant.  .Iowa,  391 

where  passenger  is  thrown  from  his 
seat  in  freight  train,  due  to  col- 
lision between  cars,  the  presump- 
tion of  negligence  is  against  rail- 
road company,  and  the  burden  of 
proof  is  on  the  company  to  show 
that  there  was  no  negligence  on 
its  part Va.  359 

Fright. 

where  employee,  frightened  by 
noise  of  escaping  steam  from 
bursting  of  small  boiler  gauge, 
jumped  from  second-story  win- 
dow and  was  injured,  master  not 
liable,  there  being  no  evidence  of 
defect  in  boiler  or  gauge  which 
could  have  been  discovered  by 
exercise  of  ordinary  care.  .Mass.  643 

Gates. 

railroad  company  not  liable  for  in- 
juries to  person  driving  across 
track  caused  by  lowering  of  gates 
at  crossing  by  person  not  em- 
ployee of  the  company N.  J.  107 


Goods. 

liability  for  loss  of  goods  in  ware- 
house; burden  on  plaintiff  to 
prove  negligence Ark.  364 

liability  of  railroad  company  for 
loss  by  fire  of  dry  goods  in  the 
company's  freight  depot  which 
was  accidentally  destroyed  by 
fire Ga.  364 

city  not  liable  for  injury  to  goods 
by  water  caused  by  alleged  negli- 
gence of  firemen  in  extinguish- 
ing a  fire Ky.    41 

Gravel  Pit. 

emplovee  of  town  killed  by  fall  of 
gravel  bank;  negligence  of  public 
officer;  town  not  liable Mass.    61 

Guy  Wires. 

cases  relating  to  injuries  from  guy 
wires;  note 216-217 

Highway. 

horse  stepping  on  electric  wire  in 
street  and  receiving  shock  caus- 
ing vehicle  to  upset  and  injuring 
plaintiff  who  fell  as  she  was  try- 
ing to  escape  from  vehicle,  and 
who  was  also  injured  by  contact 
with  electric  wire Ga.  200 

city  not  liable  for  injuries  resulting 
from  defective  bridge  over  a 
road  on  private  property  not  open 
to  the  public  nor  controlled  by 
the  city Ga.  594 

obstruction  on  turnpike  road  caus- 
ing accident  to  person  driving 
thereon Ky.  605 

liability  of  city  for  injury  to  horse 

caused  by  defective  highway 

Me.  438 

bicycle  rider  falling  on  defective 
highway  not  entitled  to  recover 
from  town  under  Pub.  St.  c.  52, 
§  I Mass.    57 

plaintiff's  horse  injured  by  running 
into  one  of  defendant's  wires 
which  sagged  near  the  ground; 
defendant  liable Mich.  210 
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Hifi^hway — continued. 

driving  against  stump  of  telephone 
pole  in  highway;  question  of  con- 
tributory negligence  for  jury 

Neb.  270 

the  fact  that  people  were  accus- 
tomed to  use  an  embankment, 
along  a  street  on  which  a  railroad 
was  constructed,  for  a  footpath 
did  not  constitute  it  a  public 
highway  which  a  borough  was 
required  to  maintain  in  a  safe 
condition Pa.   337 

liability  for  injuries  caused  by 
broken  or  low  hanging  wires  in 
highway;  note 213-216 

Horse. 

stepping  on  electric  wire  in  street 
and  receiving  shock  causing 
vehicle  to  upset  and  injuring 
plaintiff  who  fell  as  she  was  try- 
ing to  escape  from  vehicle,  and 
who  was  also  injured  by  contact 
with  electric  wire Ga.  200 

liability  of  city  for  injury  to  horse 
caused  by  defective  highway.. Me.  438 

injured  by  running  into  one  of  de- 
fendant's wires  which  sagged 
near  the  ground Mich.  210 

where  team  of  horses  was  injYired 
in  collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  before 
driving  on  the  track  to  see  if  car 
was  approaching,  and  that  defend- 
ant's motorman  was  not  in  a  po- 
sition to  effectively  control  his 
car,  the  question  of  contributory 
negligence  was  for  jury  and  it 
was  error  to  dismiss  complaint.. 

N.  Y.  304 

where  a  railroad  employee  was  in- 
jured by  kick  from  horse  while 
trying  to  fasten  door  of  stock  car 
to  prevent  escape  of  horses,  it 
was  held  that  a  defective  fasten- 
ing to  the  door,  the  negligence 
complained  of,  was  not  the  proxi- 
mate cause,   but  the  injury  was 


Horse  —  continued, 
due  to  the  kicking  by  the  horse.. 

Tex,  352 

team  run  over  and  killed  by  train 
at  railroad  crossing Utah,  166 

where  plaintiff  drove  his  horses  to 
within  20  or  30  feet  of  a  railroad 
track,  and  left  them  standing 
there  without  tying  or  hitching 
them,  he  knowing  that  a  train  was 
liable  to  pass  at  the  crossing,  the 
evidence  sufficiently  showed  con- 
tributory negligence  and  nonsuit 
was  properly  granted Utah,  166 

Horse  Frightened. 

flagman  at  railroad  crossing 
knocked  down  by  team  of  horses 
which  became  frightened  by  ap- 
proaching train;  failure  of  injured 
person  to  exercise  care  to  avoid 
accident Cal.       i 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridge  frightened  by  noise;  evi- 
dence as  to  negligent  sounding 
of  whistle Md-  230 

negligent  conduct  of  person  in 
charge  of  team  in  not  having 
horses  under  control  while  train 
was  passing  over  bridge,  the 
horses  becoming  frightened  by 
sound  of  whistle Md.  230 

person  riding  bicycle  run  into  by 
horse  which  shied  at  electric 
cars R.  I.  553 

where  plaintiffs  horse  was  fright- 
ened at  defendant's  street  cars 
which  were  left  standing  upon  the 
track  on  a  bridge,  ir  was  not  error 
to  permit  testimony  that  other 
horses  had  become  frightened  at 
the  cars  at  same  place Tex.  157 

by  electric  sparks;  note 217 

note  of  cases  relating  to  horses 
frightened  by  noise  of  train  and 
whistles 230 

Ice  —  See,  also.  Snow  and  Ice. 
switchman  slipping  on  icy  stairway; 
railway  company  liable Minn.    71 
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Imminent  Danger. 

a  person  confronted  with  an  ob- 
vious peril  is  required  to  exercise 
care  and  caution  commensurate 
with  the  peril,  and  this  is  deter- 
mined by  conduct  of  ordinarily 
prudent  men  under  like  circum- 
stances  Neb.  463 

Imputed  Negligrence. 

note  of  cases  on  imputed  negli- 
gence    288 

the  fact  that  a  child,  three  years  of 
age,  while  playing  in  the  street, 
was  in  the  care  of  a  sister,  eight 
years  old,  did  not  require  proof 
of  care  on  the  part  of  the  sister,  as 
being  presumably  non  sui  juris, 
her  negligence  could  not  be  im- 
puted to  the  younger  child.  .N.  Y.  520 

Independent  Contractor. 

pedestrian  injured  by  falling  bricks; 
liability  of  independent  contrac- 
tor  Mass.  246 

shopkeeper,  so  long  as  he  keeps 
shop  open  to  customers,  inviting 
them  to  trade  there,  owes  duty  to 
such  customers  to  keep  store  in 
reasonably  safe  condition,  and 
free  from  danger  to  personal  in- 
jury; and  he  cannot  avoid  this 
duty  by  permitting  an  independ- 
ent contractor  to  enter  store  at 
such  time  to  perform  contract 
with  shopkeeper;  and  as  to  such 
contractor  the  doctrine  of  re- 
spondeat superior  applies.  ..Minn.  262 

where  employee  was  struck  by 
brick  which  fell  from  building  in 
course  of  construction  (plaintiff 
being  employed  by  one  of  several 
contractors  engaged  on  the  build- 
ing) it  was  held  that  although  the 
maxim  res  ipsa  loquitur  applied, 
yet  there  being  no  proof  where 
the  brick  came  from  and  nothing 
to  identify  person  who  set  it  in 
motion,  plaintiff  had  not  made  out 
case  for  jury N.  Y.  296 


Infont. 

the  general  rule  of  law  exempting 
master  from  liability  to  servant 
for  negligence  of  co-employee 
does  not  apply  to  case  of  child 
killed  or  injured  in  consequence 
of  negligence  of  superintendent 
under  whose  orders  child  was  at 
work Ga.  187 

minor  employee  fatally  injured  by 
being  caught  in  machinery ..  Ga.  187 

boy  jumping  on  moving  electric 
car  at  transfer  station;  evidence 
as  to  custom  of  passengers  to 
board  cars  in  motion,  competent. 

111.    28 

boy  injured  while  passing  between 
cars  of  freight  train  which 
blocked  street  crossing Iowa,  391 

where  boy  was  passing  between 
cars  of  freight  train  which 
blocked  crossing,  on  assurance  of 
brakeman  that  it  was  safe  to  do 
so,  the  railroad  company  could 
not    escape    liability   on    ground 

that  plaintiff  was  a  trespasser 

Iowa,  391 

death  of  boy  alleged  to  have  been 
pushed  off  street  car  by  motor- 
man;  railroad  company  not 
liable Ky.  369 

employee,  seventeen  years  old,  fall- 
ing into  vat  in  dye  room;  pre- 
sumption of  carelessness  of  em- 
ployee   Me.    43 

where  employee,  frightened  by 
noise  of  escaping  steam  from 
bursting  of  small  boiler  gauge, 
jumped  from  second-story  win- 
dow and  was  injured,  master  not 
liable,  there  being  no  evidence  of 
defect  in  boiler  or  gauge  which 
could  have  been  discovered  by 
exercise  of  ordinary  care.. Mass.  643 

failure  of  parent  to  pay  fare  for  in- 
fant son,  and  both  ejected  from 
train;   railroad  company  liable.. 

Minn.  369 

boy,  five  years  old,  injured  on  rail- 
road track Minn.  450 
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Infant  —  continued. 

boy  standing  near  track  killed  by 
train;  suction  created  by  rapidly 
moving  train;  excessive  speed... 

Mo.    77 

the  rule  requiring  travelers  in 
crossing  street  railways  to  use 
judgment  how  and  when  to  cross 
without  collision  is  also  binding 

upon  a  child  who  is  sui  juris 

N.  J.  288 

girl,  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit 
sustained N.  J.  288 

when  question  of  contributory  neg- 
ligence is  for  jury  and  when  for 
court,  in  action  for  injury  to  child 
crossing  street  railway N.  J.  288 

brakeman  assaulting  boy  after  eject- 
ing him  from  train;  liability  of 
master N.  Y.  107 

where  boy,  seven  years  of  age,  was 
struck  and  injured  by  fender  of 
one  of  defendant's  street  cars,  and 
there  was  conflicting  evidence  as 
to  whether  plaintiff's  injuries 
would  result  in  an  affection  of  the 
brain,  judgment  for  $1,000  for 
plaintiff  would  not  be  set  aside 
on  ground  of  inadequate  dam- 
ages  N.  Y.  306 

where  boy,  eleven  years  old,  was 
injured  by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg N.  Y.  311 

child,  three  years  of  age,  playing 
in  street,  run  over  and  killed  by 
wagon N.  Y.  520 

where  child,  three  years  old,  who 
was  permitted  by  parent  to  play 
in  street  in  care  of  sister,  eight 
years  old,  was  run  over  and  killed 
by  wagon,  it  was  error  to  hold, 
as  tnatter  of  law,  that  either  the 
child  or  his  parent  was  guilty  of 
contributory  negligence N.  Y.  520 


Tnfant  —  continued, 

a  child,  three  years  of  age,  being 
non  sui  juris,  cannot  be  charged 
with  its  own  negligence.  .N.   Y.  52a 

it  is  not  negligence  per  se  for  a 
parent  to  permit  its  child  to  go 
unattended  upon  the  public 
street N.  Y.  520 

the  fact  that  a  child,  three  years  of 
age,  while  playing  in  the  street 
was  in  the  care  of  a  sister,  eight 
years  old,  did  not  require  proof  of 
care  on  the  part  of  the  sister,  as 
being  presumably  non  sui  juris, 
her  negligence  could  not  be  im- 
puted to  the  younger  child . .  N.  Y.  520 

boy  injured  by  electric  wire  which 
had  been  blown  down  in  a  storm.. 

Ore.  539 

boy  struck  by  flying  object  hurled 
by  locomotive  which  ran  into 
some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  V/as  standing  25  feet 
from  track  and  80  feet  from  where 
horse  was  struck Tex.  383 

boy  caught  in  machinery  while  put- 
ting on  his  coat  preparatory  to 
quitting  work;  exposure  to  dan- 
ger  Wis.  172 

boy  injured  on  railroad  drawbridge; 
company  not  liable Wis.  585 

children  injured  by  contact  with 
electric  wires;  note 218 

note  of  cases  relating  to  accidents 
to  children  crossing  street-rail- 
way track 288 

Innpectiou. 

duty  of  railroad  company  to  inspect 
cars  of  another  company  used 
upon  its  road N.  Y.  103 

Instructions. 

error  to  submit  to  jury  whether 
conductor  acted  maliciously  to- 
ward passenger  in  ejecting  him 
from  car  where  there  was  no  evi- 
dence to  that  effect Colo.  367 

where  there  was  nothing  in  the 
pleadings  or  evidence  which  gave 
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Instructions  —  continued. 

jury  right  to  find  any  damages 
growing  out  of  diminished  earn- 
ings of  plaintiff  for  his  labor  re- 
sulting from  alleged  injury,  it  was 
error  to  charge  jury  to  inquire 
whether  there  would  have  been 
any  increase  in  plaintiff's  earning 
capacity  if  injury  had  not  oc- 
curred, how  much  that  was  af- 
fected by  the  injury  and  allow 
amount  to  compensate  for  that 
loss Ga.  222 

erroneous  instruction  as  to  dam- 
ages for  careless  transmission  of 
sick  message Kan.  575 

authorizing  jury  to  find  for  plaintiff 
upon  a  ground  of  negligence  not 
alleged  in  the  petition,  erroneous.. 

Kan.  602 

while  the  court  might  possibly  have 
drawn  inferences  and  conclusions 
from  the  facts  different  than  a 
jury,  yet  where  the  questions 
were  such  that  reasonable  men 
might  differ  about  them,  the  ver- 
dict should  not  be  set  aside.  .Me.  431 

error  to  refuse  to  charge  that  fail- 
ure of  railroad  company  to  fence 
tracks  at  point  where  accident  to 
boy  occurred  was,  in  law,  evi- 
dence of  negligence Minn.  450 

where  evidence  conclusively  estab- 
lishes negligence  of  plaintiff 
which  was  immediate  cause  of  in- 
juries, error  to  refuse  to  charge 
jury  to  return  verdict  for  defend- 
ant  Neb.  271 

on  contributory  negligence  which 
requires  a  greater  degree  of  care 
to  be  exercised  than  is  necessary 
is  not  to  the  prejudice  of  party 
alleging  contributory  negligence- 
Neb.  463 

error  to  submit  to  jury  the  reason- 
ableness of  regulation  of  street- 
car company  forbidding  carrying 
of  live  animals  in  car,  question 
being  for  court N.  J.  370 


Instructions  —  continued, 

not  error  to  refuse  to  charge  that 
the  fact  that  plaintiff,  a  passenger 
on  defendant's  street  car,  was  rid- 
ing with  his  elbow  extending 
three  inches  outside  the  car  win- 
dow, was  contributory  negligence, 
as  matter  of  law N.  Y.  319 

collision  between  vehicle  and  street 
car;  joint  negligence  of  parties; 
instructions Ohio,  124 

where  plaintiff's  crops  were  dam- 
aged by  overflow  of  water  caused 
by  defendant's  negligence  it  was 
error  to  charge  that  plaintiff 
could  not  recover  if  she  contrib- 
uted to  the  damage  by  careless 
management,  where  there  was  no 
evidence  of  her  negligence.  .Ore.  330 

error  to  instruct,  as  matter  of  law, 
that  want  of  assistance  to  repair 
electric  wire  which  had  been 
blown  down  in  a  storm  was  no 
excuse  for  delay  on  part  of  elec- 
tric light  company,  as  the  ques- 
tion was  for  the  jury  to  deter- 
mine  Ore.  539 

where  plaintiff,  after  alighting  from 
street  car,  passed  around  the  rear 
end  of  car  and  was  struck  by  an- 
other car,  error  to  charge  that 
defendant  owed  him  a  high  de- 
gree of  care,  as  the  relation  of 
passenger  terminated  when  plain- 
tiff left  the  car Tenn.  555 

not  error  to  allow  proof  of  amount 
paid  for  physicians'  treatment, 
where  jury  were  instructed  that 
they  could  not  find  for  such  serv- 
ices unless  it  was  shown  the  same 
were  reasonably  incurred  and 
reasonable  in  amount Tex.  558 

distress  of  wife  caused  by  nonde- 
livery of  sick  message  to  husband 
whereby  latter  was  prevented 
from  attending  child  before  its 
death,  too  remote  a  result  for  re- 
covery of  damages Tex.  575 

error  for  court,  in  its  instruction  on 
damages,  to  fail  to  limit  jury  in 
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Instructions  —continued, 
assessing  damages  for  physician's 
charges  to  such  as  were  reason- 
able  Tex.  658 

Interest. 

where  verdict  is  returned  for  plain- 
tiff and  by  reason  of  defendant's 
motion  for  new  trial,  there  is  de- 
lay in  judgment  on  the  verdict, 
not  error  to  allow  interest  on 
amount  found  in  verdict,  from 
date  thereof  to  date  of  judgment.. 

Neb.  463 
Invitation. 

where  brakeman  of  freight  train 
which  blocked  stre.et  crossing 
told  boy  that  there  would  be 
plenty  of  time  to  pass  between 
cars  before  train  moved,  but  as 
plaintiff  attempted  to  do  so  the 
train  moved  and  he  was  injured, 
the  brakeman's  statement  was 
binding  on  the  defendant.  .Iowa,  391 

shopkeeper,  so  long  as  he  keeps 
shop  open  to  customers,  inviting 
them  to  trade  there,  owes  duty 
to  such  customers  to  keep  store 
in  reasonably  safe  condition,  and 
free  from  danger  to  personal  in- 
jury; and  he  cannot  avoid  this 
duty  by  permitting  an  independ- 
ent contractor  to  enter  store  at 
such  time  to  perform  contract 
with  shopkeeper;  and  as  to  such 
contractor  the  doctrine  of  r^* 
spondeat  superior  applies. .  .Minn.  262 

passenger  injured  while  alighting 
from  elevator  in  motion  on  invi- 
tation of  defendant's  employee. . 

R.  I.  144 
Joint  Tort  Feasor. 

joint  negligence  of  two  street  rail- 
road companies;  note 324-325 

contribution  as  between  joint  tort 
feasors;  note 325 

JndgjnenU 

will  not  be  set  aside  where  imma- 
terial evidence  is  admitted,  where 

such  evidence  is  not  harmful 

Neb.  270 


Jadsn^nent — contintud. 

where  verdict  is  returned  for  plain- 
tiff and  by  reason  of  defendant's 
motion  for  new  trial,  there  is  de- 
lay in  judgment  on  the  verdict, 
not  error  to  allow  interest  on 
amount  found  in  verdict,  from 
date  thereof  to  date  of  judgment- 
Neb.  463 

Jury  View. 

question  of  sending  jury  to  view 
place  of  accident  is  largely  within 
discretion  of  trial  judge Ky.  605 

Ladder. 

employee  injured  by  defective  lad- 
der; negligence  of  parties  prop- 
erly submitted  to  jury Mass.    63 

Landlord  and  Tenant. 

liability  of  landlord  under  parol 
lease Conn.       5 

tenant  stepping  on  platform  of  fire 
escape  attached  to  building  and 

injured  by  fall  of  platform 

Conn.      5 

where  tenant  occupied  rooms  under 
a  parol  lease,  there  was  no  im- 
plied warranty  that  premises 
rented  were  in  a  safe  condition. . 

Conn.      5 

liability  of  landlord  for  injury  to 
tenant  caused  by  defective  floor, 
of  which  landlord  had  notice.... 

Ga.  380 

person  falling  into  excavation  on 
private  property;  liability  of  ten- 
ant for  injury  to  third  party 

Kan.      8 

landlord  not  liable  for  injuries  to 
guest  of  tenant  at  basement  of 
premises Mass.       6 

pedestrian  injured  by  fall  of  stone 

from  building;  tenants  liable 

Mass.      6 

landlord  not  liable  for  injury  to 
visitor  of  tenant  who  fell  down 
stairs Mass.      6 

letter  carrier  falling  into  coal  hole; 
owner  of  premises  liable... N.  Y.      6 
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Ijandlord  and  T^vMat-^conHnued, 

pedestrian  injured  by  fall  of  signn- 
board  from  roof;  lessees  of  roof 
liable N.  Y.      6 

tenant  injured  by  fall  of  staircase; 
assumption  of  risk Wis.      7 

note  of  cases  relating  to  liability  of 
landlord  and  tenant  for  injuries 
caused  by  defective  premises 6-8 

Lieapiugr  from  Car. 

brakeman  jumping  from  freight 
car  to  avoid  collision  and  injured 
on  track Ga.  595 

Liease. 

where  tenant  occupied  rooms  under 
a  parol  lease,  there  was  no  im- 
plied warranty  that  premises 
rented  were  in  a  safe  condition. . 

Conn.      5 

liability  of  landlord  under  parol 
lease Conn.       5 

Limiting  Liability. 

contract  between  carrier  and  pas- 
senger, which,  in  effect,  releases 
carrier  from  consequences  of  neg- 
ligence of  itself  and  servants,  can- 
not be  enforced Ga.    13 

Lineman* 

killed  by  contact  with  live  electric 
wires Mass.    82 

liability  of  electric  light  companies 
for  injuries  to  employees;  note.. 

219-221 

Machinery. 

employer  not  liable  for  injury  to 
employee  caused  by  defective 
machinery  where  employee  knew 
of  defect  and  failed  in  reasonable 
tifne  to  give  notice  to  employer 
or  his  representative Ala.  361 

minor  employee  fatally  injured  by 
being  caught  in  machinery.  ..Ga.  187 

employee  injured  by  machinery 
operated  by  another  employee; 
master  not  liable Ga.  193 

employee,  seventeen  years  old,  fall- 
ing into  vat  in  dye  room;  pre- 
sumption of  carelessness  of  em- 
ployee  Me.    43 


Machinery  ~  continued, 

employee  injured  by  machinery; 
master  liable Mass.    63 

where  employee  was  injured  by  re- 
volving shaft  in  mill,  such  shaft 
being  part  of  permanent  con- 
struction of  machinery  open  and 
visible  to  employee  at  time  of 
entering  service,  the  master  owed 
no  duty  to  employee  to  change 
construction  of  mill  and  machin- 
ery   Mass.  637 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft  which  was  open  and 
visible  at  time  of  entering  service, 
the  master  owed  no  duty  to  warn 
employee  of  danger  of  getting 
clothing  caught  while  passing 
shaft Mass.  d^ 

master  not  liable  where  employee 
was  injured  in  trying  to  stop  ma- 
chine in  dark,  the  electric  lights 
having  gone  out,  and  there  being 
no  need  for  haste  in  stopping 
machine Mass.  641 

employee  injured  by  clothing  catch- 
ing in  revolving  cylinder.  .Minn.  441 

where  hood  to  revolving  cylinder 
in  planing  machine  was  so  worn 
that  it  did  not  fit  closely  thereby 
creating  a  suction  of  air  over  a 
roller  into  the  cylinder,  it  was 
held  that  the  hood  was  not  a 
proper  protection  to  dangerous 
machinery,  as  required  by  stat- 
ute  Minn.  441 

employee  injured  by  fall  of  trip 
hammer  while  operating  ma- 
chine  N.  J.    86 

employee,  while  assisting  defend- 
ant's engineer,  scalded  by  steam 
escaping  from  boiler;  master  not 
liable Pa.  130 

boy  caught  in  machinery  while  put- 
ting on  his  coat  preparatory  to 
quitting  work;  exposure  to 
danger Wis.  172 
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Master  and  Servant. 

employer  not  liable  for  injury  to 
employee  caused  by  defective 
machinery  where  employee  knew 
of  defect  and  failed  in  reasonable 
time  to  give  notice  to  employer 
or  his  representative Ala.  361 

railroad  employee  injured  while 
getting  on  rapidly  moving  flat 
car;  voluntary  act  in  assuming 
method;  contributory  negligence.. 

Ga.  183 

the  general  rule  of  law  exempting 
master  from  liability  to  servant 
for  negligence  of  co-employee 
does  not  apply  to  case  of  child 
killed  or  injured  in  consequence 
of  negligence  of  superintendent 
under  whose  orders  child  was  at 
work Ga.  187 

minor  employee  fatally  injured  by 
being  caught  in  machinery. .  .Ga.  187 

employee  injured  by  machinery 
operated  by  another  employee; 
master  not  liable Ga.  193 

municipal  corporation  owning  and 
operating  quarry  liable  to  laborer 
injured  by  fall  of  rock Ga.  222 

brakeman  jumping  from  freight 
car  to  avoid  collision  and  injured 
on  track Ga.  595 

railroad  employee  killed  while 
crawling  under  stock  cars  to  cross 
track,  there  being  a  safer  way  to 
get  across  track Kan.  395 

employee  injured  by  caving  in  of 
trench;  questions  of  negligence 
and  assumption  of  risk  for  jury. . 

Kan.  405 

employee  injured  in  explosion 
caused  by  fire  in  packing  room; 
master  liable Kan.  544 

employee,  seventeen  years  old,  fall- 
ing into  vat  in  dye  room;  pre- 
sumption of  carelessness  of  em- 
ployee  Me.    43 

employee  injured  by  breaking  of 
axle  on  dray  driven  by  him;  mas- 
ter liable Me.    44 

fireman  in  defendant's  employ,  in- 


Master  and  Servant  —  continued, 

jured  by  falling  into  hole  left 
open  by  defendant's  employees; 
master  liable,  doctrine  of  fellow- 
servant  not  applying Me.    44 

fireman  injured  by  explosion  of  ap- 
pliance on  locomotive Me.  431 

employee  injured  by  machinery; 
master  liable Mass.    63 

employee  injured  by  defective  lad- 
der; negligence  of  parties  prop- 
erly submitted  to  jury Mass.    63 

lineman  killed  by  contact  with  live 
electric  wires Mass.    82 

employee  injured  by  fall  of  staging 
which  he  had  arranged  to  suit 
himself Mass.  444 

where  employee  was  injured  by  re- 
volving shaft  in  mill,  such  shaft 
being  part  of  permanent  construc- 
tion of  machinery  open  and 
visible  to  employee  at  time  of  en- 
tering service,  the  master  owed 
no  duty  to  employee  to  change 
construction  of  mill  and  machin- 
ery  Mass.  637 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft  which  was  open  and 
visible  at  time  of  entering  serv- 
ice, the  master  owed  no  duty  to 
warn  employee  of  danger  of  get- 
ting clothing  caught  while  pass- 
ing shaft Mass.  637 

master  not  liable  for  injury  to  em- 
ployee caused  by  stepping  into 
depression  in  floor  through  which 
elevator  passed,  where  same  was 
existing  and  visible  at  time  of 
employment Mass.  638 

master  not  liable  where  employee 
was  injured  in  trying  to  stop  ma- 
chine in  dark,  the  electric  lights 
having  gone  out,  and  there  being 
no  need  for  haste  in  stopping  ma- 
chine  Mass.  641 

where  employee,  frightened  by 
noise  of  escaping  steam  from 
bursting  of   small   boiler   fi^uge, 
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Master  and  Servant  —  amtinued, 
jumped  from  second-story  win- 
dow and  was  injured,  master  not 
liable,  there  being  no  evidence  of 
defect  in  boiler  or  gauge  which 
could  have  been  discovered  by 
exercise  of  ordinary  care.. Mass.  643 

employee  falling  into  open  vat  in 
tannery  while  attempting  to  get 
about  the  tanks  in  early  morning 
when  it  was  pitch  dark  and  steam 
so  dense  that  he  had  to  feel  his 
way;  assumption  of  risk... Mich.  252 

where  employee  was  injured  by  de- 
fective steam  pipe,  the  question 
whether  he  was  justified  in  rely- 
ing on  master's  promise  to  repair 
defect,  such  repairs  not  having 
been  made  and  the  accident  tak- 
ing place  about  thirty  days  atter 
such  promise,  was  properly  for 
jury,  and  judgment  for  plaintiff 
affirmed Mich.  314 

employee  while  repairing  roadbed 
injured  by  fall  of  earth;  assump- 
tion of  risk Minn.    68 

switchman  slipping  on  icy  stairway; 
railway  company  liable Minn.    71 

employee  injured  by  clothing  catch- 
ing in  revolving  cylinder.  .Minn.  441 

where  hood  to  revolving  cylinder 
in  planing  machine  was  so  worn 
that  it  did  not  fit  closely,  thereby 
creating  a  suction  of  air  over  a 
roller  into  the  cylinder,  it  was 
held  that  the  hood  was  not  a 
proper  protection  to  dangerous 
machinery  as  required  by  stat- 
ute   Minn.  441 

employee  injured  by  plank  falling 
from  elevator  in  course  of  con- 
struction  Minn.  443 

where  master  promises  to  remedy 
defective  appliance  or  discharge 
incompetent  servant,  the  em- 
ployee may  wait  a  reasonable 
time  for  fulfillment  of  such  prom- 
ise, when  danger  is  not  imminent, 
and  the  employee  does  not  as- 
sume risk  of  injury Minn.  443 


Master  and  Servant— r^/tuM^^/. 

but  this  rule  does  not  extend  to 
promise  made  by  the  master  that 
fellow-servants  will  not  be  guilty 
of  occasional  acts  of  negligence, 
so  as  to  bind  the  master  in  such 
cases Minn.  443 

brakeman  killed  while  coupling  cars 
due  to  failure  of  engineer  to  give 
proper  signals;  liability  of  rail- 
road company Minn.  453 

engineer  killed  in  railroad  wreck 
due  to  negligence  of  another  en- 
gineer in  failing  to  obey  signal; 
railroad  company  liable Minn.  457 

brakeman  killed  while  coupling 
cars  due  to  defective  appliance . . 

Neb.  463 

where  defendant's  employee  shot 
plaintiff  in  attempting  to  seize 
him  as  a  trespasser  in  defendant's 
freight  yard,  and  there  was  no 
evidence  that  the  shooting  was 
directed  or  done  by  defendant's 
authority,  or  was  within  the  em- 
ployee's duty  of  cleaning  and  car- 
ing for  the  yard  lamps,  defendant 
was  not  liable,  the  act  of  the  serv- 
ant not  being  within  the  scope  of 
his  employment N.  H.  484 

employee  injured  by  fall  of  trip 
hammer  while  operating  ma- 
chine  N.  J.    86 

employee  falling  from  scaffold 
erected  by  carpenter  workmen 
engaged  with  him  in  common 
employment  of  defendant.  .N.  J.    90 

employee  falling  into  pit  and 
scalded,  fellow-workmen  having 
failed  to  place  planking  over  the 
pit N.  J.    91 

master's  liability  for  injury  to  third 

person  from  act  of  stranger 

N.  J.  107 

railroad  company  not  liable  for  in- 
juries to  person  driving  across 
track  caused  by  lowering  of  gates 
at  crossing  by  person  not  em- 
ployee of  the  company N.  J.  107 

brakeman    in   defendant's    employ. 
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Master  and  Servant  —  continued. 
injured  by  defective  appliance  on 
freight  car  belonging  to  another 
railroad  company N.  Y.  103 

duty  of  railroad  company  to  inspect 
cars  of  another  company  used 
upon  its  road. . .- N.  Y.  103 

brakeman  assaultinr^  boy  after  eject- 
ing him  from  train,  liability  of 
master N.  Y.  107 

where  employee  was  struck  by  brick 
which  fell  from  building  in  course 
of  construction  (plaintiff  being 
employed  by  one  of  several  con- 
tractors engaged  on  the  building) 
it  was  held  that  although  the 
maxim  res  ipsa  loquitur  applied, 
yet  there  being  no  proof  where 
the  brick  came  from  and  nothing 
to  identify  person  who  set  it  in 
motion,  plaintiff  had  not  made  out 
case  for  jury N.  Y.  296 

where  employee  was  killed  by 
bursting  of  steampipe,  due  to  act 
of  defendant's  superintendent  in 
testing  the  pipes,  judgment  for 
plaintiff  reversed,  it  being  held 
that  act  of  superintendent  was  the 
act  of  a  co-servant,  and  not  of  the 
defendant N.  Y.  314 

employee  killed  by  fall  of  scaffold 
improperly  constructed  according 
to  statutory  requirement. .  .N.  Y.  445 

where  street-car  driver,  leading 
horses  around  excavation  on 
track,  was  struck  by  car  in  con- 
trol of  conductor,  the  incompe- 
tency of  conductor  in  handling 
car  was  proximate  cause  of  acci- 
dent, for  which  railroad  company 
was  liable N.  Y.  497 

plaintiffs  intestate  injured  by  slip- 
ping of  appliance  used  in  loading 
vessel,  due  to  negligence  of  fore- 
man; master  not  liable,  the  act  of 
the  foreman  being  that  of  a  fel- 
low-servant  N.  Y.  515 

where  plaintiff  was  employed  by  a 
company  in  laying  concrete  floors 
in  a  building  and  defendant  fur- 


Master  and  Servant  —  continutd, 
nishcd  the  elevator  necessary  to 
deliver  the  material  for  such  work 
upon  the  several  floors  of  the 
building  and  employed  a  man  to 
operate  the  elevator  engine, 
plaintiff  and  defendant's  engineer 
were  not  fellow-servants,  the  en- 
gineer being  engaged  in  work  of 
independent  employer N.  Y.  655 

employee  killed  by  falling  from 
plank  on  steamboat;  master  not 
liable  where  it  appeared  that  de- 
ceased had  put  the  plank  out  to 
reach  for  something,  and  slipped 
and  fell N.  C  534 

employee,  while  assisting  defend- 
ant's engineer,  scalded  by  steam 
escaping  from  boiler;  master  not 
liable Pa,  130 

where  engineer  was  killed  by  derail- 
ment of  his  train  due  to  subsi- 
dence of  track,  and  it  was  shown 
that  he  had  disregarded  defend- 
ant's orders  to  run  slow  at  the 
place  of  accident,  and  if  he  had 
observed  the  rules  the  accident 
would  not  have  happened  or 
would  not  have  had  serious  re- 
sults, his  contributory  negligence 
precluded  recovery Pa.  335 

employee  injured  by  explosion  of 
barrel;  master  not  liable,  it  not 
being  shown  that  he  had  knowl- 
edge that  the  barrel  was  explosive 
or  that  it  was  not  of  the  kind 
commonly  used  in  such  employ- 
ment  Pa.  543 

where  plaintiff,  an  employee  of  de- 
fendant, was  injured  by  fall  of 
derrick,  and  it  was  not  shown  that 
plaintiff  had  any  notice  of  its  de- 
fective condition  or  danger  at- 
tending its  use,  a  finding  by  the 
court  that  the  construction  of  the 
derrick  and  the  danger  attending 
its  use  was  as  apparent  to  plain- 
tiff as  to  defendant  was  errone- 
ous, not  being  sustained  by  the 
evidence *. Tex.  350 
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where  a  railroad  employee  was  in- 
jured by  kick  from  horse  while 
trying  to  fasten  door  of  stock  car 
to  prevent  escape  of  horses,  it  was 
held  that  a  defective  fastening  to 
the  door,  the  negligence  com- 
plained of,  was  not  the  proximate 
cause,  but  the  injury  was  due  to 
the  kicking  by  the  horse Tex.  352 

where  employee  had  finished  day's 
work,  and  had  just  changed 
clothes  preparatory  to  going 
home,  the  relation  of  master  and 
servant  still  existed  between  him 
and  his  employer Wis.  172 

boy  caught  in  machinery  while  put- 
ting on  his  coat  preparatory  to 
quitting  work;  exposure  to  dan- 
ger  Wis.  172 

note  on  elevator  accidents 146-157 

liability  of  electric  light  companies 
for  injuries  to  employees;  note. . 

219-221 

note  on  liability  for  injuries  to  cus- 
tomers and  employees  in  stores 
and  places  of  business 266-270 

note  on  collisions  on  steam  rail- 
roads by  which  employees  are 
injured 400-405 

degfree  of  care  required  of  railroad 
companies  in  providing  materials, 
etc.,  for  employees,  and  not  ex- 
posing them  to  danger;  note 402 

note  on  collisions  on  street  rail- 
roads by  which  employees  are  in- 
jured   5CO-503 

Mental  Pain. 

when  damages  for  meiftal  suffering 
caused  by  failure  to  deliver  tele- 
gram not  recoverable Ala.    32 

verdict  of  $1,000  not  excessive  for 
plaintiffs  mental  distress  caused 
by  nondelivery  of  telegram  an- 
nouncing death  of  his  son 
whereby  he  was  prevented  from 
attending  funeral  and  wife  was  de- 
prived of  his  consolation.  .Tenn.  575 

liability  of  telegraph  company  for 


Mental  Pain — ctmHnued. 
mental  distress  caused  by  failure 
to  deliver  message Tex.    32 

damages  for  mental  distress  caused 
by  being  ejected  from  train.  .Tex.  370 

mental  suffering  caused  by  failure 
to  deliver  sick  message  whereby 
plaintiff  was  prevented  from  at- 
tending child's  bedside  before  its 
death Tex.  575 

distress  of  wife  caused  by  nonde- 
livery of  sick  message  to  husband 
whereby  latter  was  prevented 
from  attending  child  before  its 
death  too  remote  a  result  for  re- 
covery of  damages Tex.  575 

note  on  failure  to  deliver,  or  delay 
in  delivery  of,  sick  messages,  and 
recovery  of  damages  for  mental 
suffering  578-585 

when  damages  recoverable  for 
mental  suffering  caused  by  delay 
or  nondelivery  of  sick  messages; 
note 580-584 

when  damages  for  mental  suffering 
not  recoverable;  note 582-585 

Mistake. 

where  notice  of  injury  was  given 
within  the  statutory  limit  of  four- 
.  teen  days,  a  mistake  in  date  of 
accident  does  not  vitiate  the  no- 
tice  Me.  438 

evidence  offered  by  plaintiff  to  show 
that  accident  happened  on  13th 
instead  of  12th,  should  have  been 
admitted Me.  438 

Municipal  Corporation. 

owning  and  operating  quarry  liable 
to  laborer  injured  by  fall  of  rock.. 

Ga.  222 

city  not  liable  for  injuries  resulting 
from  defective  bridge  over  a  road 
on  private  property  not  open  tif 
the  public  nor  controlled  by  the 
city Ga.  594 

railway  employee  stepping  into  hole 
in  street-railway  track  negligently 
left  open  by  city,  and  killed  by 
cars Kan.    .^6 
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where  a  street  railway  is  built  by 
authority  of  city,  and  a  railway 
employee  in  performance  of  duty 
while  walking  over  the  street  is 
injured  by  a  defect  in  the  street, 
of  which  the  city  has  or  should 
have  knowledge,  city  is  liable... 

Kan.    56 

pedestrian  injured  while  passing 
over  defective  sidewalk.. Kan.  227,  228 

city  not  liable  for  injury  to  goods 
by  water  caused  by  alleged  negli- 
gence of  fireman  in  extinguishing 
a  fire Ky.    41 

where  person  was  injured  by  step- 
ping upon  a  stake  four  inches 
high  in  the  line  of  the  street  curb- 
ing, such  obstruction  was  a  defect 
and  for  injuries  caused  thereby 
the  city  was  liable Me.  434 

liability  of  city  for  injury  to  horse 

caused  by  defective  highway 

Me.  438 

where  notice  of  injury  was  given 
within  the  statutory  limit  of  four- 
teen days,  a  mistake  in  date  of  ac- 
cident does  not  vitiate  the  notice.. 

Me.  4j8 

bicycle  rider  falling  on  defective 
highway  not  entitled  to  recover 
from  town  under  Pub.  St.  c.  52, 
§  I Mass.    57 

employee  of  town  killed  by  fall  of  . 
gravel  bank;  negligence  of  public 
officer;  town  not  liable Mass.    61 

person  falling  over  water  box  on 
sidewalk;  questions  of  negligence 
for  jury Mass.  249 

city  not  liable  for  injury  to  pedes- 
trian caused  by  ^stepping  from 
sidewalk  into  catch-basin  open- 
ing at  curb  which  was  covered 
with  snow  and  ice Mass.  639 

pedestrian  injured  by  falling  into 
excavation  in  street  guilty  of  con- 
tributory negligence  in  stepping 
off  the  sidewalk  without  looking, 
he  having  knowledge  of  street  be- 
ing torn  up  at  crossing Mich.  334 


Municipal  Corporation — c^mHmud, 

a  person  who,  while  traveling  along 
public  thoroughfare  on  a  dark 
night,  with  knowledge  of  defect 
in  sidewalk,  leaves  the  road  and 
takes  the  walk,  and  is  injured  by 
falling  into  opening  which  he  is 
trying  to  avoid  is  not,  as  matter 
of  law,  guilty  of  contributory  neg- 
ligence  Minn.  649 

failure  of  city  to  properly  light 
parkway  bicycle  path;  liability  for 
injuries  to  bicyclist N.  Y.    58 

liability  of  town  for  defective  side- 
walk, even  where  there  is  no 
town  law  requiring  its  mainte- 
nance  N.    Y.  512 

where  person  was  injured  while 
passing  over  much  traveled  street, 
on  dark  and  stormy  night,  the 
walk  being  slippery,  and  it  was 
shown  that  he  was  walking 
slowly,  and  although  familiar  with 
the  way  had  not  paid  especial  at- 
tention to  the  place  or  had  reason 
to  fear  danger,  question  of  con- 
tributory negligence  was  for  jury.. 

N.  Y.  si2 

person  riding  bicycle  on  sidewalk 
and  trying  to  avoid  pedestrians, 
thrown  from  wheel  by  depression 
in  sidewalk;  city  not  liable.  .N.  Y.  523 

liability  of  municipal  corporation 
for  injury  to  property  caused  from 
overflow  in  natural  water  course.. 

Ohio,  118 

pedestrian  falling  on  sidewalk  which 
caved  in,  an  excavation  having 
been  caused  by  settling  of  earth 
or  washing  away  of  earth  around 
a  water  meter  placed  on  sidewalk 
by  city;  presumption  of  negli- 
gence  Pa.  335 

the  fact  that  people  were  accus- 
tomed to  use  an  embankment, 
along  a  street  on  which  a  railroad 
was  constructed,  for  a  footpath 
did  not  constitute  it  a  public 
highway    which    a   borough    was 
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required  to  maintain  in  a  safe 
condition. Pa.  ZZI 

where  pedestrian,  running  along 
railroad  ties,  on  a  dark  night 
without  a  light,  fell  into  opening 
in  railroad  embankment  and  was 
fatally  injured,  his  failure  to  use 
reasonable  care  would  have  pre- 
vented recovery  even  if  he  had 
been  rightfully  on  embankment. . 

Pa.  337 

where  plaintiff's  property  was  de- 
stroyed by  fire  communicated 
from  adjoining  lots  used  by  city 
for  dumping  purposes,  much  of  it 
being  inflammable  matter,  the 
question  of  liability  was  properly 
for  jury Pa.  54^ 

liability  for  injuries  caused  by 
broken  or  low  hanging  wires  in 
highway;  note 215 

liability  for  injuries  caused  by  ob- 
structions on  sidewalk;  note 250 

NefiTlifirence. 

knowledge  on  part  of  members  of 
city  council  of  defective  condition 
of  sidewalk  sufficient  to  charge 
city  with  negligence Kan.  228 

instruction  authorizing  jury  to  find 
for  plaintiff  upon  a  ground  of 
negligence  not  alleged  in  the  peti- 
tion erroneous Kan.  602 

error  to  refuse  to  charge  that  fail- 
ure of  railroad  company  to  fence 
tracks  at  point  where  accident  to 
boy  occurred  was,  in  law,  evi- 
dence of  negligence Minn.  450 

trial  court  is  not  required  to  submit 
question  of  defendant's  wilful 
negligence,  when,  in  suit  for  per- 
sonal injuries,  the  evidence  goes 
no  further  than  to  indicate  want 
of  ordinary  care  on  part  of  de- 
fendant's servants Minn.  651 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 
with  his  elbow  resting  on  the 
window  sill,  and  was  struck  and 

Vol.  VI 11 -47 


NogUsronce  —  continued, 
injured   by   another   car  passing 
on  a  switch,   it  was  held  gross 
negligence  on  part  of  defendant 
to  run  its  cars  90  close  together 

at  the  place  of  the  accident 

N.  Y.  319 

where    street-car    driver,     leading 

^  horses  around  excavation  on 
track,  was  struck  by  car  in  con- 
trol of  conductor,  the  incompe- 
tency of  conductor  in  handling 
car  was  proximate  cause  of  acci- 
dent, for  which  railroad  company 
was  liable N.  Y.  497 

a  child,  three  years  of  age,  being 
non  sui  jurist  cannot  be  charged 
with  its  own  negligence N.  Y.  520 

it  is  not  negligence  per  st  for  a 
parent  to  permit  its  child  to  go 
unattended  upon  the  public 
street N.  Y.  520 

the  fact  that  a  child,  three  years  of 
age,  while  playing  in  the  street 
was  in  the  care  of  a  sister,  eight 
years  old,  did  not  require  proof 
of  care  on  the  part  of  the  sjster,  as 
being  presumably  non .  sui  juris, 
her  negligence  could  not  be  im- 
puted to  the  younger  child..  N.  Y.  520 

pedestrian  falling  on  sidewalk  which 
caved  in,  an  excavation  having 
been  caused  by  settling  of  earth 
or  washing  away  of  earth  around 
a  water  meter  placed  on  sidewalk 
by  city;  presumption  of  negli- 
gence  Pa.  333 

where  a  railroad  employee  was  in- 
jured by  kick  from  horse  while 
trying  to  fasten  door  of  stock  car 
to  prevent  escape  of  horses,  it  was 
held  that  a  defective  fastening  to 
the  door,  the  negligence  com- 
plained of,  was  not  the  proximate 
cause,  but  the  injury  was  due  to 
the  kicking  by  the  horse Tex.  352 

where  passenger  is  thrown  from 
his  seat  in  freight  train,  due  to 
collision  between  cars,  the  pre- 
sumption of  negligence  is  against 
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railroad  company,  and  the  burdfen 
of  proof  is  on  the  company  to 
show  that  there  was  no  negli- 
gence on  its  part Va.  359 

what  is  negligence  in  collision  ac- 
cidents;  note 

241-243,  244-245,  500-503 
note   on   cases  on   imputed  negli- 

288 


gence. 


joint  negligence  of  two  street  rail- 
road companies;  note 324-325 

New  Trial. 

not  error  to  overrule  motion  for 
new  trial  grounded  on  newly- 
discovered  evidence,  where  ittwas 
not  shown  that  moving  party  be- 
fore trial  used  due  diligence  to 
procure  the  evidence Neb.  270 

Noise. 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridge  frightened  by  lioise;  evi- 
dence as  to  negligent  sounding  of 
whistle Md.  230 

negligent  conduct  of  person  in 
charge  of  team  in  not  having 
horses  under  control  while  train 
was  passing  over  bridge,  the 
horses  becoming  frightened  by 
sound  of  whistle Md.  230 

note  of  cases  relating  to  horses 
frightened  by  noise  of  train  and 
whistles 230 

Notes. 

liability  of  carriers  for  loss  of  pas- 
sengers* personal  effects,  etc.... 51-57 

on  elevator  accidents. ; 146-157 

on  injuries  caused  by  collisions  on 
steam  railroads,  either  between 
trains  or  by  trains  with  animals, 
by  which  passengers  are  injured.. 

161-166 

passengers  injured  while  riding  on 
platforms  of  cars  by  being  struck 
by  objects  near  track 179-180 

liability  for  personal  injuries  caused 
by  electric  wires 213-221 


Notes  —  continued, 

license  to  string  wires;  degree  of 
care  required;  liability 213 

liability  for  injuries  caused  by 
broken  or  low  hanging  wires  in 
highway 213-215 

liability  of  municipal  corporations 
for  injuries  caused  by  broken  or 
low  hanging  wires  in  highway. .  213 

injuries  to  persons  driving  caused 
by  broken  or  low  hanging  elec- 
tric wires  on  highway 213-216 

cases  relating  to  injuries  from  guy 
wires 216-217 

horses  frightened  by  electric  sparks.  217 

persons  injured  while  removing  live 
electric  wires  from  street 217-218 

children  injured  by  contact  with 
electric  wires 218 

liability  for  injuries  to  workmen  on 
roofs  of  houses  coming  in  contact 
with  electric  wires 218-219 

liability  of  electric  light  companies 
for  injuries  to  employees 219-221 

cases  relating  to  horses  frightened 
by  noise  of  train  and  whistles 230 

collisions  on  street  railroads  by 
which  persons  other  than  passen- 
gers or  employees  are  injured... 

240-246 

degree  of  care  required  of  drivers 
of  street  cars  and  vehicles  to 
avoid  collisions 240 

what  is  negligence  in  collision  ac- 
cidents  241-243,  244-245,  5CX>-503 

right  of  way  on  street-car  tracks... 

243-244 

liability  of  municipal  corporations 
for  injuries  caused  by  obstruc- 
tions on  sidewalk 250 

liability  for  injuries  to  customers 
and  employees  in  stores  and 
places  of  business 266-270 

cases  on  imputed  negligence 288 

unloading  goods  on  sidewalk 292 

passengers  injured  in  collisions  on 
street  railroads 32>-327 

degree  of  care  required  of  carriers 
of  passengers  by  street  cars.  .322-323 

collisions  between  street  cars.  .323-324 
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joint  negligence  of  two  street  rail- 
road companies 324-325 

contribution  as  between  joint  tort 
feasors 325 

collisions  of  street  cars  with  trucks, 
wagons,  and  other  vehicles.  .325-326 

structures  dangerously  near  street- 
car tracks 326-327 

recent  cases  relating  to  accidents  at 
railroad  crossings;  collisions  be- 
tween trains  and  vehicles 345-35© 

collisions  on  steam  railroads  by 
which  employees  are  injured.... 

400-405 

statutory  liability  of  railroad  com- 
panies for  injuries  to  employees; 
note 401 

degree  of  care  required  of  railroad 
companies  in  providing  materials, 
etc.,  for  employees,  and  not  ex- 
posing them  to  danger;  note 402 

evidence  in  actions  brought  by  rail- 
road employees  for  injuries  sus- 
tained in  collisions 402 

obstructions  on  or  near  tracks  caus- 
ing injuries  to  railroad  em- 
ployees   403-404 

collisions    on    street    railroads    by 

which  employees  are  injured 

500-503 

assumption  of  risk  by  street-car 
employees 501-502 

failure  to  deliver,  or  delay  in  deliv- 
ery of,  sick  messages,  and  recov- 
ery of  damages  for  mental  suffer- 
ing  578-585 

diligence  required  in  delivery  of 
sick  messages 578-579 

rule  as  to  damages  for  delay  or 
nondelivery  of  telegrams 579-580 

when  damages  recoverable  for  men- 
tal suffering  caused  by  delay  or 
nondelivery  of  sick  messages.  .580-584 

when  damages  for  mental  suffering 
not  recoverable 582-585 

liability  of  railroad  companies  for 
damage  by  emission  of  sparks 
from  locomotives 614-619 

statutory  liability  of  railroad  com- 


Notes  —  continued, 
panies  for  fire  caused  by  locomo- 
tives   615-617 

abstracts  of  recent  cases  relating  to 
damage  to  buildings,  realty,  and 
other  property  caused  by  emis- 
sion of  sparks  from  locomotives. . 

622-637 

abstracts  of  recent  cases  bearing  on 
the  question  of  damages  in  ac- 
tions arising  out  of  injury  to 
property  caused  by  railroad  fires., 

abstracts  of  recent  cases  relating  to 
railroad  fires  and  the  evidence  as 
to  damages  in  such  cases 622-637 

Notice. 

employer  not  liable  for  injury  to 
employee  caused  by  defective  ma- 
chinery where  employee  knew  of 
defect  and  failed  in  reasonable 
time  to  give  notice  to  employer 
or  his  representative Ala.  361 

liability  of  landlord  for  injury  to 
tenant  caused  by  defective  floor, 
of  which  landlord  had  notice.  .Ga.  380 

knowledge  on  part  of  members  of 
city  council  of  defective  condi- 
tion of  sidewalk  sufficient  to 
charge  city  with  negligence. .  Kan.  228 

where  notice  of  injury  was  given 
within  the  statutory  limit  of  four- 
teen days,  a  mistake  in  date  of 
accident  does  not  vitiate  the  no- 
tice  Me.  438 

where  employee  was  injured  by  de- 
fective steam  pipe,  the  question 
whether  he  was  justified  in  rely- 
ing on  master's  promise  to  repair 
defect,  such  repairs  not  having 
been  made  and  the  accident  tak- 
ing place  about  thirty  days  after 
such  promise,  was  properly  for 
jury,  and  judgment  for  plaintiff 
affirmed Mich.  314 

pedestrian  injured  by  falling  into 
excavation  in  street  guilty  of  con- 
tributory negligence  in  stepping 
off  the  sidewalk  without  looking, 
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Kotice  —  continued. 
he    having   knowledge    of   street 
being  torn  up  at  crossing.  .Mich.  334 

where  plaintiff,  an  employee  of  de- 
fendant, was  injured  by  fall  of 
derrick,  and  it  was  not  shown  that 
he  had  any  notice  of  its  defective 
condition  or  danger  attending  its 
use,  a  finding  by  the  court  that 
the  construction  of  the  derrick 
and  the  danger  attending  its  use 
was  as  apparent  to  plaintiff  as  to 
defendant  was  erroneous,  not  be- 
ing sustained  by  the  evidence . . . 

Tex.  350 

Nuisance. 

pedestrian  injured  by  falling  on 
platform  in  front  of  storehouse; 
obstruction  on  sidewalk  caused  by 
unloading  goods  in  front  of  store.. 

N.  Y.  292 

the  use  of  sidewalk  by  person  un- 
loading goods  in  front  of  his  store 
on  sidewalk,  and  consequent  ob- 
struction to  travel,  must  be  neces- 
sary, temporary  and  reasonable  to 
justify  such  obstruction,  and  what 
is  reasonable  use  is  ordinarily 
question  for  jury N.  Y.  292 

note  on  unloading  goods  on  side- 
walk  292 

Object  Kear  Track. 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal damages  only Conn.  179 

note  on  passengers  injured  while 
riding  on  platform  of  cars  by  be- 
ing struck  by  objects  near  track.. 

179-180 

structures  dangerously  near  street- 
car tracks;  note : .  .326-327 

Obstruction. 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal damages  only Conn.  179 


ObS^rucf  ion  —  continued. 

horse  stepping  on  electric  wire  in 
street  and  receiving  shock  caqs- 
ing  vehicle  to  upset  and  injuring 
plaintiff  who  fell  as  she  was  trying 
to  escape  from  vehicle  and  who 
was  also  injured  by  contact  with 
electric  wire Ga.  200 

on  turnpike  road  causing  accident 
to  person  driving  thereon Ky.  605 

where  person  was  injured  by  step- 
ping upon  a  stake  four  inches 
high  in  the  line  of  the  street  curb- 
ing, such  obstruction  was  a  de- 
fect and  for  injuries  caused 
thereby  the  city  w^as  liable. .  .Me.  434 

person  falling  over  water  box  on 
sidewalk;  question  of  negligence 
for  jury Mass.  249 

plaintiff's  horse  injured  by  running 
into  one  of  defendant's  wires 
which  sagged  near  the  ground; 
defendant  liable Mich.  210 

bicyclist  striking  stone  and  thrown 
onto  street-car  track,  and  run 
over  by  car Minn.     57 

driving  against  stump  of  telephone 
pole  in  highway;  question  of  con- 
tributory negligence  for  jury.... 

Neb.  270 

pedestrian  injured  by  falling,  ou 
platform  in  front  of  storehouse: 
obstruction  on  sidewalk  caused  bv 
unloading  goods  in  front  of  store.. 

N.  Y.  292 

the  use  of  sidewalk  by  person  un- 
loading goods  in  front  of  his 
store  on  sidewalk,  and  consequent 
obstruction  to  travel,  must  be 
necessary,  temporary  and  reason- 
able to  justify  such  obstruction, 
and  what  is  reasonable  use  is  or- 
dinarily question  for  jury..N.  Y.  292 

boy  injured  by  electric  wire  which 
had  been  blown  down  in  a  storm.. 

Ore.  539 

passenger  injured  at  station  by 
stumbling  over  oil  bucket  as  he 
was  trying  to  get  on  train.  .Tex.  355 

liability     for    injuries     caused     by 
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Ol>straction  —  continued. 

broken  or  low  hanging  wires  in 
highway;  *n6te 213-215 

liability'  of  municipal  corporations 
for  injuries  caused  by  broken  or 
low  "hanging  wires  in  highway; 
note. : 215 

injuries  to  persons  driving  caused 
by  broken  or  Tow  hanging  elec- 
tric wires  on  highway;  note.  .213-216 

liability  bf  municipal  corporations 
for  injuries  caused  by  obstruc- 
tions on  sidewalk ;  note 250 

note  on  unloading  goods  on  side- 
walk   292 

structures  dangerously  near  street- 
car tracks;  note 326-327 

obstructions  on  or  near  tracks 
causing  injuries  to  railroad  em- 
ployees ;  note 403-404 

Openings  in  Sidewalk. 

city  not  liable  for  injuries  to  pedes- 
trian caused  by  slipping  from 
sidewalk  into  catch  basin  opening 
at  curb  which  was  covered  with 
snow  and  ice Mass.  639 

a  person  who,  while  traveling  along 
public  thoroughfare  on  a  dark 
night,  with  knowledge  of  defect 
in  sidewalk,  leaves  the  road  and 
takes  the  walk,  and  is  injured  by 
falling  into  opening  which  he  is 
trying  to  avoid  is  not,  as  matter 
of  law,  guilty  of  contributory  neg- 
ligence  Minn.  649 

Ordinance. 

where  plaintiffs  intestate,  who  was 
killed  by  train  at  crossing,  was 
guilty  of  contributory  negligence, 
plaintiff  could  not  recover  al- 
though train  was  running  in  ex- 
cess of  speed  prescribed  by 
ordinance Mo.    'J^ 

boy  istanding  near  track  killed  by 
train;  suction  created  by  rapidly 
moving  train;  excessive  speed.. 

Mo.    T? 


Overflow. 

liability  of  municipal  corporation 
for  injury  to  property  caused 
from  overflow  in  natural  water 
course Ohio,  118 

where  plaintiffs  crops  were  dam- 
aged by  overflow  of  water  caused 
by  defendant's  negligence,  it  was 
error  to  charge  that  plaintiff 
could  not  recover  if  she  contri- 
buted to  the  damage  by  careless 
management,  where  there  was  no 
evidence  of  her  negligence.  .Ore.  330 

Overhead  Crossing. 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridj^fe  frightened  by  noise;  evi- 
den(^e  as  to  negligent  sounding  of 
whistle Md.  230 

Packings  Room. 

employee  injured  in  explosion 
caused  by  fire  in  packing  room; 
master  liable Kan.  544 

Parties. 

questions  of  pleading  and  practice 
relating  to  bill  of  exceptions, 
amendment,  parties,  etc Ga.  200 

Passenger. 

riding  on  footboard  of  street  car 
striking  his  head  against  trolley 
pole,  he  being  aware  of  the  risk, 
entitled  to  nominal  damages 
only Conn.   179 

injured   by   sudden   jerk   of   train;   . 
complaint  held  to  set  forth  cause 
of  action,  and  error  to  dismiss  on 
demurrer Ga.  221 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a  loco- 
motive, the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proximate 
cause  of  the  injury  to  plaintiff, 
and  defendant  was  not  liable.. Ind.  383 

where  a  passenger  was  injured 
while  boarding  car,  due  to  sudden 
start  of  car,  the  carrier  was  liable 
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Passenger  ~  continued, 

for  negligent  act  of  its  conductor 
in  signaling  car  to  start  before 
passenger  had  boarded  same .... 

Mass.  645 

in  vehicle,  who  had  no  control  over 
team,  not  negligent  in  failing  to 
look  out  for  cars  when  crossing 
street-car  track Minn.    72 

injured  while  alighting  from 
crowded  platform  of  trolley  car. . 

N.  J.  276 

refusal  of  street-car  company  to  ac- 
cept passenger  carrying  live  goat. 

N.  J.  370 

error  to  submit  to  jury  the  reason- 
ableness of  regulation  of  street- 
car comnany  forbidding  carrying 
of  live  animals  in  car,  question 
being  for  court N.  J.  370 

not  error  to  refuse  to  charge  that 
the  fact  that  plaintiff,  a  passenger 
on  defendant's  street  car,  was  rid- 
ing with  his  elbow  extending 
three  inches  outside  the  car  win- 
dow, was  contributory  negligence, 
as  matter  of  law N.  Y.^  319 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 
with  his  elbow  resting  on  the 
window  sill,  and  was  struck  and 
injured  by  another  car  passing  on 
a  switch,  it  was  held  gross  negli- 
gence on  part  of  defendant  to  run 
its  cars  so  close  together  at  the 
place  of  the  accident N.  Y.  319 

injured,  while  alighting  from  train, 
due  to  alleged  defective  platform; 
failure  to  show  negligence.  .N.  Y.  506 

not  justified  in  riding  on  steps  of 
car,  outside  vestibule  door,  even 
if  he  has  ticket  for  train  and  is 
unable  to  secure  admission,  and 
if  he  voluntarily  assumes  such 
risk  and  falls  from  the  train  while 
it  is  running,  he  is  not  entitled  to 
recover  damages  therefor.  .Okla.  327 

person  after  alighting  from  street 
car  struck  by  car  on  other  ti«ack.. 

Tenn.  555 


Passenger  —  continued, 

where  plaintiff,  after  alighting  from 
street  car,  passed  around  the  rear 
end  of  car  and  was  struck  by  an- 
other car,  error  to  charge  that  de- 
fendant owed  him  a  high  degree 
of  care,  as  the  relation  of  passen- 
ger terminated  when  plaintiff  left 
the  car Tenn.  553 

injured  after  alighting  from  train, 
caused  by  falling  from  insuffi- 
ciently lighted  or  guarded  station 
platform Tex.  353 

injured  at  station  by  stumbling 
over  oil  bucket  as  he  was  trying 
to  get  on  train Tex.  355 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars 
having  been  driven  from  side 
track  by  a  violent  storm  so  that 
they  projected  over  main  track, 
and  it  appeared  that  an  employee 
twice  tried  to  flag  the  passenger 
train  but  his  lantern  went  out 
each  time,  it  was  no  defense  to 
claim  that  injury  was  caused  by 
act  of  God,  as  it  was  shown  that 
by  proper  diligence  the  colHsion 
could  have  been  avoided Tex.  558 

on  mixed  train  injured  in  collision 

between  sections  of  the  train 

Tex.  658 

where  passensrer  is  thrown  from  his 
seat  in  freight  train,  due  to  col- 
lision between  cars,  the  presump- 
tion of  negligence  is  against  rail- 
road company  and  the  burden  of 
proof  is  on  the  company  to  show 
that  there  was  no  negligence  on 
its  part Va.  359 

injured  while  riding  on  platforms 
of  cars  by  being  struck  by  ob- 
jects near  track 179-180 

note  on  passengers  injured  in  col- 
lisions on  street  railroads 322-327 

Passing  Between  Oars. 

where  boy  was  passing  between 
cars     of     freight     train     which 
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Passing  Between  Q9Ji^^  continued, 

blocked  crossing,  on  assurance  of 
brakeman  that  it  was  safe  to  do 
so,  the  railroad  company  could 
not    escape    liability    on    ground 

that  plaintiff  was  a  trespasser 

Iowa,  391 

boy  injured  while  passing  between 
cars  of  freight  train  which 
blocked  street  crossing Iowa,  J91 

where  brakeman  of  freight  train 
which  blocked  street  crossing  told 
boy  that  there  would  be  plenty  of 
time  to  pass  between  cars  before 
train  moved,  but  as  plaintiff  at- 
tempted to  do  so  the  train  moved 
and  he  was  injured,  the  brake- 
man's  statement  was  binding  on 
the  defendant Iowa,  391 

Pedestrian. 

where  plaintiff  was  knocked  down 
by  defendant*s  street  car  as  she 
was  crossing  at  night  in  front  of 
the  car  barn,  the  questions  of 
negligence  were  properly  for  the 
jury Cal.  589 

falling  into  excavation  on  private 
property;  liability  of  tenant  for  in- 
jury to  third  party Kan.      8 

injured  while  passing  over  defect- 
ive sidewalk Kan.  227,  228 

struck  and  killed  by  train  at  cross- 
ing  Kan.  602 

where  person  was  injured  by  step- 
ping upon  a  stake  four  inches 
high  in  the  line  of  the  street  curb- 
ing, such  obstruction  was  a  de- 
fect and  for  injuries  caused 
thereby  the  city  was  liable.. Me.  434 

injured  by  fall  of  stone  from  build- 
ing; tenants  liable Mass.      6 

injured  by  falling  bricks;  liability 
of  independent  contractor.  .Mass.  246 

falling  over  water  box  on  sidewalk; 
questions  of  negligence  for  jury.. 

Mass.  249 

city  not  liable  for  injury  to  pedes- 
trian caused  by  stepping  from 
sidewalk  into  cable-basin  open- 


Pedestrian  —  f<w/ritti^^. 

ing  at  curb  which  was  covered 
with  snow  and  ice Mass.  639 

injured  by  falling  into  excavation 
in  street  guilty  of  contributory 
negligence  in  stepping  off  the 
sidewalk  without  looking,  he  hav- 
ing knowledge  of  street  being 
torn  up  at  crossing Mich.  334 

person  who  was  injured  while  cross- 
ing railroad  on  a  public  crossing 
at  place  where  there  were  only 
double  tracks,  and  vision  was  un- 
obstructed, guilty  of  contributory 
negligence  in  looking  but  once 
and  that  before  reaching  tracks. . 

Minn.  259 

boy,  five  years  old,  injured  on  rail- 
road track Minn.  450 

a  person  who,  while  traveling  along 
public  thoroughfare  on  a  dark 
night,  with  knowledge  of  defect 
in  sidewalk,  leaves  the  road  and 
takes  the  walk,  and  is  injured  by 
falling  into  opening  which  he  is 
trying  to  avoid  is  not,  as  matter 
of  law,  guilty  of  contributory  neg- 
ligence   Minn.  649 

killed  by  train  while  crossing  track; 
warning  of  danger Mo.    77 

killed  at  railroad  crossing;  contrib- 
utory negligence N.  J.    93 

the  rule  requiring  travelers  in  cross- 
ing street  railways  to  use  judg- 
ment how  and  when  to  cross 
without  collision,  is  also  binding 

upon  a  child  who  is  sui  juris 

N.  J.  288 

girl,  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit  sus- 
tained  N.  J.  288 

letter  carrier  falling  into  coal  hole; 
owner,  of  premises  liable..  N.  Y.      6 

injured  by  falling  on  platform  in 
front  of  storehouse;  obstruction 
on  sidewalk  caused  by  unloading 
goods  in  front  of  store N.  Y.  292 

where  boy,  seven  years  of  age,  w^s 
struck  and  injured  by  fender  of 
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Pedestrian  —  continued, 

one  of  defendant's  street  cars,  ana 
there  was  conflicting  evidence  as 
to  whether  plaintiffs  injuries 
would  result  in  an  affection  of  the 
brain,  judgment  for  $i,ooo  for 
plaintiff  Would  ilot  be  set  aside  oA 
ground  <A  inadequate  damages. . 

N.  Y.  306 

where  boy,  eleven  years  old,  was  in- 
jured by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg N.  Y.  311 

v/here  person  was  injured  while 
passing  over  much  traveled  street, 
on  dark  and  stormy  night,  the 
walk  being  slippery,  and  it  was 
shown  that  he  was  walking 
slowly,  and  although  familiar  with 
the  way  had  not  paid  especial  at- 
tention to  the  place  or  had  reason 
to  fear  danger,  question  of  con- 
tributory negligence  was  for 
jury N.  Y.  512 

crossing  street,  carrying  umbrella, 
struck  by  vehicle  near  sidewalk.. 

N.  C      I 

boy  injured  by  electric  wire  which 
had  been  blown  down  in  a  storm- 
Ore.  539 

falling  on  sidewalk  which  caved  in, 
an  excavation  having  been  caused 
by  settling  of  earth  or  washing 
away  of  earth,  around  a  water 
meter  placed  on  sidewalk  by  city; 
presumption  of  negligence..  .Pa.  333 

where  pedestrian,  running  along 
railroad  ties,  on  a  dark  night 
without  a  light,  fell  into  opening 
in  railroad  embankment  and  was 
fatally  injured,  his  failure  to  use 
reasonable  care  would  have  pre- 
vented recovery  even  if  he  had 
been  rightfully  on  embankment,. 

Pa.  ?'>*y 

boy  struck  by  flying  object  hurled 
by    locomotive    which    ran    into 


Pedestrian  —  continued, 

some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  was  standing  25  feet 
from  track  and  80  feet  from  where 

horse  was  struck Tex.  jfilj 

person  walking  parallel  with  track 
struck  by  flying  object  hurled  by 
locomotive  which  ran  into  cattle 
on  track;  railroad  company 
liable Tex.  585 

Person  Kot  Employee. 

master's  liability  for  injury  to  third 

person  from  act  of  stranger 

N.  J.  107 

railroad  company  not  liable  for  in- 
juries to  person  driving  across 
track  caused  by  lowering  of  gates 
at  crossing  by  person  not  em- 
ployee of  the  company N.  J.  107 

Personal  ESfPeets. 

liability  of  carrier  for  loss  of  pas- 
senger's satchel  from  sleeping 
car Mass.     48 

note  on  the  liability  of  carriers  for 
loss  of  passengers'  personal  ef- 
fects, etc 51-57 

Physicians'  Charg^es. 

not  error  to  allow  proof  of  amount 
paid  for  physicians'  treatment, 
where  jury  were  instructed  that 
they  could  not  find  for  such  serv- 
ices unless  it  was  shown  the  same 
were  reasonably  incurred  and 
reasonable  in  amount Tex.  55S 

error  for  court,  in  its  instruction  on 
damages,  to  fail  to  limit  jury  in 
assessing  damages  for  physician's 
charges  to  such  as  were  reason- 
able  Tex,  658 

Pit. 

employee  falling  into  pit  and 
scalded,  fellow- workmen  having 
failed  to  place  planking  over  the 
pit N,  J.    91 
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Plaee  oi  Amusemeiit. 

person  injured  by  explosion  of 
bomb  in  fireworks  exhibition  in 
private'  park : .  .N.  J.    84 

Place  of  Business.  * 

note  on  liability  for  injuries  to  cus- 
tomers and  employees  in  stores 
and  places  of  business 266-270 

Platform  of  Car. 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal damages  only Conn.  179 

note  on  passengers  injured  while 
riding  on  platforms  of  cars  by  be- 
ing struck  by  objects  near  track.. 

179-180 
passenger   injured   while   alighting 
from  crowded  platform  of  trolley 
car.. N.  J.  2T(i 

Platform  of  Station. 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a  lo- 
comotive, the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proxi- 
mate cause  of  the  injury  to  plain- 
tiff and  defendant  was  not  liable.. 

Ind.  383 

passenger  injured  after  alighting 
from  train  caused  by  falling  from 
insufficiently  lighted  or  guarded 
station  platform Tex.  355 

Pleading  and  Practice. 

where  warehouseman  contracted  to 
deliver  wheat  "damage  by  the 
elements  excepted  "  it  was  no  de- 
fense that  wheat  was  destroyed 
without  negligence,  it  being  in- 
cumbent to  show  that  same  was 
damaged  by  the  elements Cal.  364 

questions  of  pleading  and  practice 
relating  to  bill  of  exceptions, 
amendments,  parties,  etc Ga.  200 

a  petition,  in  action  for  damages 
for  personal  injuries,  was  subject 
to  demurrer  on  the  ground  that 


Pleading  and  Practice  —  continued. 
the  amount  of  expenses  incurred 
for   medical   attention,   etc.,   was 
not  therein  alleged Ga.  200 

passemrer  injured  by  sudden  jerk  of 
train;  complaint  held  to  set  forth 
cause  of  action,  and  error  to  dis- 
miss on  demurrer Ga.  221 

question  of  sending  jury  to  view 
place  of  accident  is  largely  within 
discretion  of  trial  judge Ky.  605 

usual  contrivance  not  justification 
for  defect  on  sidewalk Mass.  249 

trial  court  is  not  required  to  submit 
question  of  defendant's  wilfull 
negligence,  when,  in  suit  for  per- 
sonal injuries,  the  evidence  goes 
no  further  than  to  indicate  want 
of  ordinary  care  on  part  of  de- 
fendant's servants Minn.  651 

a  verdict  for  plaintiff,  in  action  for 
personal  injuries,  based  upon  con- 
flicting evidence,  will  not  be  dis- 
turbed  Neb.  270 

judgment  will  not  be  set  aside 
where  immaterial  evidence  is  ad- 
mitted, where  such  evidence  is 
hot  harmful Neb.  270 

not  error  to  overrule  motion  for 
new  trial  grounded  on  newly-dis- 
covered evidence,  where  it  was 
not  shown  that  moving  party  be- 
fore trial  used  due  diligence  to 
procure  the  evidence Neb.  270 

where  complaint  alleged  personal 
injuries  and  destruction  of  plain- 
tiffs horse  and  wagon  but  there 
was  no  allegation  of  loss  suffered 
thereby,  another  action  having 
been  brought  for  damages  to 
horse  and  wagon,  and  the  court 
permitted  plaintiff  to  recover 
value  of  same  under  the  plead- 
ings, it  was  error  to  refuse  to  al- 
low defendant  to  withdraw  juror, 
as  the  introduction  of  such  evi- 
dence was  in  the  nature  of  sur- 
prise  N.   Y.  526 

where  complaint  alleged  killing  of 
horse  and  destruction  of  wagon. 
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PleadiDg  and  Practice  —  continued, 
but    contained    no   allegation    of 
loss  suffered  by  reason  of  such 
destruction,  evidence  of  value  of 
horse  and  wagon  inadmissible. . . 

N.  Y.  526 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars  hav- 
ing been  driven  from  side  track 
by  a  violent  storm  so  that  they 
projected  over  main  track,  and  it 
appeared  that  an  employee  twice 
tried  to  flag  the  passenger  train 
but  his  lantern  went  out  each 
time,  it  was  no  defense  to  claim 
that  injury  was  caused  by  act  of 
God,  as  it  was  shown  that  by 
proper  diligence,  the  collision 
could  have  been  avoided Tex.  558 

Presumption. 

pedestrian  falling  on  sidewalk  which 
caved  in,  an  excavation  having 
been  caused  by  settling  of  earth 
or  washing  away  of  earth,  around 
a  water  meter  placed  on  sidewalk 
by  city Pa.  333 

where  passenger  is  thrown  from  his 
seat  in  freight  train,  due  to  colli- 
sion between  cars,  the  presump- 
tion of  negligence  is  against  rail- 
road company,  and  the  burden  of 
proof  is  on  the  company  to  show 
that  there  was  no  negligence  on 
its  part Va.  359 

Promise. 

where  master  promises  to  remedy 
defective  appliance  or  discharge 
incompetent  servant,  the  em- 
ployee may  wait  a  reasonable 
time  for  fulfillment  of  such  prom- 
ise, when  danger  is  not  imminent, 
and  the  employee  does  not  as- 
sume risk  of  injury Minn.  443 

but  this  rule  does  not  extend  to 
promise  made  by  the  master  that 
fellow-servants  will  not  be  guilty 
of  occasional  acts  of  negligence, 
so  as  to  bind  the  master  in  such 
cases Minn.  443 


Property. 

liability  of  railroad  company  for  de- 
struction of  property  by  fire  com- 
municated by  its  engine Me.  609 

house  destroyed  by  fire  caused  by 
emission  of  sparks  from  engine . . 

Mass.  619 

where  plaintiff's  crops  were  dam- 
aged by  overflow  of  water  caused 
by  defendant's  negligence,  it  was 
error  to  charge  that  plaintiff  could 
not  recover  if  she  contributed  to 
the  damage  by  careless  manage- 
ment, where  there  was  no  evi- 
dence of  her  negligence Ore.  ^^o 

where  plaintiffs  property  was  de- 
stroyed by  fire  communicated 
from  adjoining  lots  used  by  city 
for  dumping  purposes,  much  of  it 
being  inflammable  matter,  the 
question  of  liability  was  properly 
for  jury Pa.  548 

note  on  liability  of  railroad  com- 
panies for  damages  by  fire  caused 
by  sparks  from  locomotives.  .614-619 

statutory  liability  of  railroad  com- 
panies for  fire  caused  by  locomo- 
tives  615-617 

notes  and  abstracts  of  recent  cases 
relating  to  damage  to  buildings, 
realty,  and  other  property,  caused 
by  emission  of  sparks  from  loco- 
motives   62^-637 

Proximate  Cause. 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a  loco- 
motive, the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proxi- 
mate cause  of  the  injury  to  plain- 
tiff and  defendant  was  not  liable.. 

Ind.  383 

the  fact  that  injured  person  was  act- 
ing in  disobedience  of  the  statute 
as  to  observance  of  the  Sunday 
law  will  not  prevent  recovery 
from  one  whose  negligence  was 
the  proximate  cause  of  the  in- 
jury  Kan.    jS 
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Proximate  Cause  —  continued, 

where  plaintiff's  intestate,  who  was 
killed  by  train  at  crossing,  was 
guilty  of  contributory  negligence, 
plaintiff  could  not  recover  al- 
though train  was  running  in  ex- 
cess of  speed  prescribed  by  ordi- 
nance   Mo.    ^^ 

where  evidence  conclusively  estab- 
lishes negligence  of  plaintiff 
which  was  immediate  cause  of  in- 
juries, error  to  refuse  to  charge 
jury  to  return  verdict  for  defend- 
ant   Neb.  271 

pedestrian  injured  by  falling  on 
platform  in  front  of  storehouse; 
obstruction  on  sidewalk  caused 
by  unloading  goods  in  front  of 
store N.  Y.  292 

where  street-car  driver,  leading 
horses  around  excavation  on 
track,  was  struck  by  car  in  con- 
trol of  conductor,  the  incompe- 
tency of  conductor  in  handling 
car  was  proximate  cause  of  acci- 
dent, for  which  railroad  company 
was  liable N.  Y.  497 

collision  between  vehicle  and  street 
car:  joint  negligence  of  parties; 
instructions Ohio,  124 

where  a  railroad  employee  was  in- 
jured by  kick  from  horse  while 
trying  to  fasten  door  of  stock  car 
to  prevent  escape  of  horses,  it  was 
held  that  a  defective  fastening  to 
the  door,  the  negligence  com- 
plained of,  was  not  the  proximate 
cause,  but  the  injury  was  due  to 
the  kicking  by  the  horse Tex.  352 

distress  of  wife  caused  by  nonde- 
livery of  sick  message  to  hus- 
band whereby  latter  was  pre- 
vented from  attending  child  be- 
fore its  death,  too  remote  a  result 
for  recovery  of  damages Tex.  575 

Public  OlDcer. 

employee  of  town  killed  by  fall  of 
gravel  bank;  negligence  of  public 
officer;  town  not  liable. ..  .Mass.    61 


Quarry. 

municipal  corporation  owning  and 
operating  quarry  liable  to  laborer 
injured  by  fall  of  rock Ga. 

Question  of  Law  and  Fact. 

when  question  of  contributory  neg- 
ligence is  for  jury  and  when  for 
court,  in  action  for  injury  to  child 
crossing  street  railway N.  J.  288 

Railroad  Company. 

flagman  at  railroad  crossing 
knocked  down  by  team  of  horses 
which  became  frightened  by  ap- 
proaching train;  failure  of  in- 
jured person  to  exercise  care  to 
avoid  accident Cal.      i 

cost  of  clothing  purchased  by  pas- 
senger not  an  element  of  damage 
in  action  for  being  ejected  from 
train  hundreds  of  miles  away  from 
destination Cal.  Z7^ 

employee  injured  while  getting  on 
rapidly  moving  flat  car;  voluntary 
act  in  assuming  dangerous 
method;  contributory  negligence.. 

Ga.  183 

passenger  injured  by  sudden  jerk 
of  train;  complaint  held  to  set 
forth  cause  of  action,  and  error 
to  dismiss  on  demurrer Ga.  221 

liability  for  loss  by  fire  of  dry  goods 
in  the  company's  freight  depot 
which  was  accidentally  destroyed 
by  fire Ga.  364 

a  carrier  of  passengers  has  the  legal 
right  to  make  reasonable  rules 
and  regulations  for  conduct  of  its 
business  in  transportation  of  pas- 
sengers, and  a  regulation  affixing 
time  limit  on  ticket  is  valid.. Ga.  2^^ 

ejection  of  passenger  from  train  for 
refusal  to  pay  fare  after  rejection 
by  conductor  of  ticket  on  which 
time  limit  had  expired Ga.  z^7 

brakeman  jumping  from  freight  car 
to  avoid  collision  and  injured  on 
track Ga.  595 

where  person  standing  on  station 
platform    was    struck    by    flying 
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Railroad  Company  —  continued. 

body  hurled  into  the  air  by  a  loco- 
motive,  the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proximate 
cause  of  the  injury  to  plaintiff  and 
defendant  was  not  liable Ind.  j8.) 

boy  injured  while  passing  between 
cars  of  freight  train  which 
blocked  street  crossing Iowa,  391 

where  brakeman  of  freight  train 
which  blocked  street  crossing  told 
boy  that  there  would  be  plenty  of 
time  to  pass  between  cars  before 
train  moved,  but  as  plaintiff  at- 
tempted to  do  so  the  train  moved 
and  he  was  injured,  the  brake- 
man's  statement  was  binding  on 
the  defendant — Iowa,  391 

employee  killed  while  crawling 
under  stock  cars  to  cross  track, 
there  being  a  safer  way  to  get 
across  track Kan.  395 

pedestrian  struck  and  killed  by 
train  at  crossing Kan.  602 

fireman  injured  by  explosion  of  ap- 
pliance on  locomotive Me.  431 

liability  for  destruction  of  property 
by  fire  communicated  by  its  en- 
gine  Me.  609 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridge  frightened  by  noise;  evi- 
dence as  to  negligent  sounding  of 
whistle Md.  230 

negligent  conduct  of  person  in 
charge  of  team  in  not  having 
horses  under  control  while  train 
was  passing  over  bridge,  the 
horses  becoming  frightened  by 
sound  of  whistle Md.  230 

liability  for  loss  of  passenger's 
satchel  from  sleeping  car.. Mass.    48 

house  destroyed  by  fire  caused  by 
emission  of  sparks  from  engine. . 

Mass.  619 

passenger,  riding  by  invitation  in 
the  caboose  of  a  mixed  train,  in- 
jured by  fall  of  bed  frame  fas- 
tened   above    him    when    freight 
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Railroad  Company — continued, 

cars  were  backed  against  the  ca- 
boose; onus  upon  railroad  com- 
pany to  show  that  bed  frame  was 
properly  secured. Mich. 

employee  while  repairing  roadbed 
injured  by  fall  of  earth;  assump- 
tion of  risk Minn.    68 

switchman  slipping  on  icy  stairw^ay; 
railway  company  liable Minn.    71 

person  who  was  injured  while  cross- 
ing railroad  on  a  public  crossing 
at  place  where  there  were  only 
double  tracks,  and  vision  was  un- 
obstructed, guilty  of  contributory 
negligence  in  looking  but  once 
and  that  before  reaching  tracks. . 

Minn.  259 

failure  of  parent  to  pay  fare  for  in- 
fant son,  and  both  ejected  from 
train;  railroad  company  liable... 

Minn.  369 

boy,  five  years  old,  injured  on  rail- 
road track Minn.  450 

duty  to  fence  its  tracks Minn.  450 

error  to  refuse  to  charge  that  fail- 
ure of  railroad  company  to  fence 
tracks  at  point  where  accident  to 
boy  occurred  was,  in  law,  evi- 
dence of  negligence Minn.  450 

the  mere  fact  that  points  of  a  rail- 
road track  were  within  railroad 
yard  limits  does  not  relieve  tova- 
pany  of  statutory  duty  to  fence  its 
tracks Minn.  450 

brakeman  killed  while  coupling 
cars  due  to  failure  of  engineer  to 
give  proper  signals;  liability  of 
railroad  company Minn.  453 

engineer  killed  in  railroad  wreck 
due  to  negligence  of  another  en- 
gineer in  failing  to  obey  signal; 
railroad  company  liable. ..  .Minn.  457 

person  driving  wagon  across  tracks 
in  railroad  yard,  struck  and  killed 
by  engine Minn. 

pedestrian  killed  by  train  while 
crossing  track;  warning  of  dan- 
ger  Mo. 

brakeman    killed    while     coupling 
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Railroad  Comiiany  —  continued, 

cars  due  to  defective  appliance . . 

Neb.  463 

where  defendant's  employee  shot 
plaintiff  in  attempting  to  seize 
him  as  a  trespasser  in  defendant's 
freight  yard,  and  there  was  no 
evidence  that  the  shooting  was 
directed  or  done  by  defendant's 
authority,  or  was  within  the  em- 
ployee's duty  of  cleaning  and  car- 
ing for  the  yard  lamps,  defendant 
was  not  liable,  the  act  of  the  serv- 
ant not  being  within  the  scope  of 
his  employment N.  H.  484 

driver  of  wagon  killed  while  cross- 
ing track ;  failure  of  driver  to  take 
proper  precautions  to  avoid  acci- 
dent  N.  J.    93 

pedestrian  killed  at  railroad  cross- 
ing; contributory  negligence 

N.J.    93 

not  liable  for  injuries  to  person 
driving  across  track  caused  by 
lowering  of  gates  at  crossing  by 
person  not  employee  of  the  com- 
pany  N.  J.  107 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 
track  contributory  negligence... 

N.  J.  274 

brakeman  injured  by  defective  ap- 
pliance on  freight  car  belonging 

to  another  railroad  company 

N.  Y.  103 

duty  to  inspect  cars  of  another  com- 
pany used  upon  its  road..N.  Y.  103 

brakeman  assaulting  boy  after  eject- 
ing him  from  train;  liability  of 
master N.  Y.  107 

person  leaving  safe  place  and  going 
on  track  to  look  at  freight  cars, 
struck  by  fiat  car  which  had  been 
moved  by  force  of  other  cars,  pre- 
cluded from  recovering  damages.. 

N.  Y.  503 

passenger  injured  while  alighting 
from  train  due  to  alleged  defec- 


Railroad  Company  ->  continued, 

tive  platform;  failure  to  show  neg- 
ligence  N.  Y.  506 

employee  killed  by  falling  from 
plank  on  steamboat;  master  not 
liable  where  it  appeared  that  de- 
ceased had  put  the  plank  out  to 
reach  for  something  and  slipped 
and  fell N.  C  534 

passenger  not  justified  in  riding  on 
steps  of  car,  outside  vestibule 
door,  even  if  he  has  ticket  for 
train  and  is  unable  to  secure  ad- 
mission, and  if  he  voluntarily  as- 
sumes such  risk  and  falls  from 
train  while  it  is  running,  he  is  not 
entitled  to  recover  damages 
therefor Okla.  ^^ 

where  engineer  was  killed  by  derail- 
ment of  train  due  to  subsidence 
of  track,  and  it  was  shown  that  he 
had  disregarded  defendant's  or- 
ders to  run  slow  at  place  of  acci- 
dent, and  if  he  had  observed  the 
rules  the  accident  would  not  have 
happened  or  would  not  have  had 
serious  results,  his  contributory 
negligence  precluded  recovery. . . 

.  Pa,  335 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

passenger  standing  in  aisle  of  car 
as  train  was  approaching  station 
injured  by  train  striking  a  freight 
car  which  was  close  to  the  main 
track Tex,  159 

where  a  railroad  employee  was  in- 
jured by  kick  from  horse  while 
trying  to  fasten  door  of  stock  car 
to  prevent  escape  of  horses,  it  was 
held  that  a  defective  fastening  to 
the  door,  the  negligence  com- 
plained of,  was  not  the  proximate 
cause,  but  the  injury  was  due  to 
the  kicking  by  the  horse Tex.  352 

passenger  injured  after  alighting 
from  train  caused  by  falling  from 
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insufficiently  lighted  or  guarded 
station  platform Tex.  355 

passenger  injured  at  station  by 
stumbling  over  oil  bucket  as  he 
was  trying  to  get  on  train.. Tex.  355 

damages  for  mental  distress  caused 
by  being  ejected  from  train.  .Tex.  370 

boy  struck  by  flying  object  hurled 
by  locomotive  which  ran  into 
some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  was  standing  25  feet 
from  track  and  80  feet  from  where 
horse  was  struck Tex.  383 

person  walking  parallel  with  track 
struck  by  flying  object  hurled  by 
locomotive  which  ran  into  cattle 
on  track;  railroad  company 
liable Tex.  385 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars 
having  been  driven  from  side 
track  by  a  violent  storm  so  that 
they  projected  over  main  track, 
and  it  appeared  that  an  employee 
twice  tried  to  flag  the  passenger 
train  but  his  lantern  went  out 
each  time,  it  was  no  defense  to 
claim  that  injury  was  caused  by 
act  of  God,  as  it  was  shown  that 
by  proper  diligence  the  collision 
could  have  been  avoided Tex.  558 

passenger  on  mixed  train  injured 
in  collision  between  sections  of 
the  train Tex.  658 

team  run  over  and  killed  by  train 

at  railroad  crossing Utah,  166 

where  passenger  is  thrown  from  his 
seat  in  freight  train,  due  to  col- 
lision between  cars,  the  presump- 
tion of  negligence  is  against  rail- 
road company,  and  the  burden  of 
proof  is  on  the  company  to  show 
that  there  was  no  negligence  on 
its  part Va.  359 

boy  injured  on  railroad  drawbridge; 
company  not  liable Wis.  585 


Railroad  Company— <Mii)rif«^(/ 

note  on  liability  for  loss  of  passen- 
ger's personal  effects,  etc 5^-57 

note  on  injuries  caused  by  collisions 
on  steam  railroads,  either  be- 
tween trains  or  by  trains  with  ani- 
mals, by  which  passengers  are  in- 
jured   - 161-166 

note  on  passengers  injured  while 
riding  on  platforms  of  cars  by  be- 
ing struck  by  objects  near  track. . 

179-180 

note  of  recent  cases  relating  to  acci- 
dents at  railroad  crossings;  colli- 
sions between  trains  and  vehicles.. 

345-350 

note  on  collisions  by  which  em- 
ployees are  injured 400-405 

statutory  liability  for  injuries  to 
employees;  note 401 

degree  of  care  required  in  provid- 
ing materials,  etc.,  for  employees, 
and  not  exposing  them  to  danger; 
note 402 

evidence  in  actions  brought  by  em- 
ployees for  injuries  sustained  in 
collisions;  note 402 

obstructions  on  or  near  tracks 
causing  injuries  to  employees; 
note 403-401 

note  on  liability  for  damages  by 
fire  caused  by  sparks  from  loco- 
motives   614-619 

statutory  liability  for  fire  caused  by 
locomotives   615-617 

notes  and  abstracts  of  recent  cases 
relating  to  damage  to  buildings, 
realty,  and  other  property  caused 
by  emission  of  sparks  from  loco- 
motives    622-637 

notes  and  abstracts  of  cases  bearing 
on  the  question  of  damages  in  Ac- 
tions arising  out  of  injury  to 
property  caused  by  railroad  fires.. 

62^37 
notes  and  abstracts  of  recent  cases 
relating  to  railroad  fires  and  the 
evidence  as  to  damages  in  such 
cases  622-637 
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Railroad  Crossing. 

flagman  at  railroad  crossing 
knocked  down  by  team  of  horses 
which  became  frightened  by  ap- 
proaching train;  failure  of  injured 
person  to  exercise  care  to  avoid 
accident Cal.      i 

pedestrian  struck  and  killed  by  train 
at  crossing Kan.  6q2 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridge  frightened  by  noise;  evi- 
dence as  to  negligent  sounding  of 
whistle Md.  230 

person  who  was  injured  while 
crossincr  railroad  on  a  public 
crossing  at  place  where  there 
were  only  double  tracks,  and 
vision  was  unobstructed,  guilty  of 
contributory  negligence  in  look- 
ing but  once  and  that  before 
reaching  tracks Minn.  259 

pedestrian  killed  by  train  while 
crossing  track;  warning  of  dan- 
ger.   Mo.    TJ 

driver  of  wagon  killed  while  cross- 
ing track;  failure  of  driver  to  take 
proper  precautions  to  avoid  ac- 
cident  N.  J.    93 

pedestrian  killed  at  railroad  cross- 
ing; contributory  negligence 

N.J.  93 
railroad  company  not  liable  for  in- 
juries to  person  driving  across 
track  caused  by  lowering  of  gates 
at  crossing  by  person  not  em- 
ployee of  the  company N.  J.  107 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 

track  contributory  negligence 

N.  J.  274 
person  killed  while  driving  across 
railroad  trac  .;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

where  plaintiflF  drove  his  horses  to 
within  20  or  30  feet  of  a  railroad 
track,    and    left    them    standing 


Railroad  Crossing  ~  continued, 
there  without  tying  or  hitching 
them,  he  knowing  that  a  train  was 
liable  to  pass  at  the  crossing,  the 
evidence  sufficiently  showed  con- 
tributory negligence  and  nonsuit 
was  properly  granted Utah,  166 

team  run  over  and  killed  by  train 
at  railroad  crossing Utah,  166 

note  of  recent  cases  relating  to  ac- 
cidents at  railroad  crossings;  col- 
lisions between  trains  and 
vehicles  345-350 

Railroad  Fire. 

liability  of  railroad  company  for  de- 
struction of  property  by  fire  com- 
municated by  its  engine Me.  609 

house  destroyed  by  fire  caused  by 
emission  of  sparks  from  engine . . 

Mass.  619 

note  on  liability  of  railroad  com- 
panies for  damages  by  fire  caused 
by  sparks  from  locomotives.  .614-619 

statutory  liability  of  railroad  com- 
panies for  fire  caused  by  locomo- 
tives    615-617 

notes  and  abstracts  of  recent  cases 
relating  to  damage  to  buildings, 
realty,  and  other  property  caused 
by  emission  of  sparks  from  loco- 
motives   622-637 

notes  and  abstracts  of  recent  cases 
bearing  on  the  question  of  dam- 
age in  actions  arising  out  of  in- 
jury to  property  caused  by  rail- 
road fires 622-637 

notes  and  abstracts  of  recent  cases 
relating  to  railroad  fires  and  the 
evidence  as  to  damages  in  such 
cases 622-637 

Realty. 

where  plaintiff's  crops  were  dam- 
aged by  overflow  of  water  caused 
by  defendant's  negligence,  it  was 
error  to  charge  that  plaintiff 
could  not  recover  if  she  contrib- 
uted to  the  damage  by  careless 
management,  where  there  was  no 
evidence  of  her  negligence.  .Ore.  330 
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Realty  —  continued, 

note  on  liability  of  railroad  com- 
pany for  damage  to  property  by 
fire  from  locomotives. ...:..  .614-619 

notes  and  abstracts  of  recent  cases 
relating  to  damage  to  buildings, 
realty,  and  other  property  caused 
by  emission  of  sparks  from  loco- 
motives    622-637 

Release. 

payment  by  defendant  of  a  sum  of 
money,  after  death  of  injured 
person,  to  one  whom  he  made 
his  beneficiary,  u^der  member- 
ship in  a  relief  fund^established  by 
defendant,  is  not  a  bar  to  a  suit 
under  the  death  act  for  benefit  of 
widow  and  next  of  kin N.  J.  486 

Relief  Fund. 

payment  by  defendant  of  a  sum  of 
money,  after  death  of  injured 
person,  to  one  whom  he  made  his 
beneficiary,  under  membership  in 
a  relief  fund  established  by  de- 
fendant, is  not  a  bar  to  a  suit 
under  the  death  act  for  benefit  of 
widow  and  next  of  kin N.  J.  486 

Res  Gestae. 

delay  in  delivery  of  telegram;  state- 
ment respecting  such  failure  by 
agent  at  receiving  office  to  plain- 
tiff's attorneys  when  handing 
them  the  telegram,  three  days 
after  its  date,  was  a  part  of  the 
res  gesX<By  and  properly  admitted 
in  evidence Kan.    31 

not  error  to  admit  testimony  as  to 
plaintifTs  condition,  statements 
and  actions  subsequent  to  the  in- 
jury, the  same  being  a  part  of  the 
res  gestee Tex.  558 

Res  Ispa  Loquitur. 

where  employee  was  struck  by 
brick  which  fell  from  building  in 
course  of  construction  (plaintiff 
being  employed  by  one  of  several 
contractors  engaged  on  the  build- 
ing) it  was  held  that  although  the 


Res  Ispa  liOqnitur^^wi/iifMA/. 

maxim  res  ipsa  loquiiur  applied, 
yet  there  being  no  proof  where 
the  brick  came  from  and  noth- 
ing to  identify  person  who  set  it 
in  motion,  plaintiff  had  not  made 
out  case  for  jury N.  Y.  296 

Respondeat  Superior. 

shopkeeper,  so  long  as  he  keeps 
shop  open  to  customers,  inviting 
them  to  trade  there,  owes  duty  to 
such  customers  to  keep  store  in 
reasonably  safe  condition,  and  free 
from  danger  to  personal  injury; 
and  he  cannot  avoid  this  duty  by 
permitting  an  independent  con- 
tractor to  enter  store  at  such 
time  to  perform  contract  with 
shopkeeper;  and  as  to  such 
contractor  the  doctrine  of  re- 
spondeat superior  applies.  ..Minn.  262 

ReTolTing  Shaft. 

where  employee  was  injured  by  re- 
volving shaft  in  mill,  such  shaft 
being  part  of  permanent  con- 
struction of  machinery  open  and 
visible  to  employee  at  time  of  en- 
tering service,  the  master  owed 
no  duty  to  employee  to  change 
construction  of  mill  and  machin- 
ery  Mass.  637 

employee  injured  by  clothing  catch- 
ing in  revolving  cylinder.  .Minn.  441 

Riding. 

person  riding  bicycle  on  sidewalk, 
and  trying  to  avoid  pedestrians, 
thrown  from  wheel  by  depres- 
sion in  sidewalk;  city  not  liable.. 

N.  Y.  523 

person  riding  bicycle  run  into  by 
horse  which  shied  at  electric 
cars R.  I.  553 

Right  of  Action. 

where  right  of  action  for  personal 
injury  exists  in  injured  party  at 
time  of  death  and  he  has  done  no 
act  to  bar  same  if  he  had  survived. 
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AliT^t  of  Action  —  continued. 

the  right  of  action,  under  the 
death  act,  is  a  vested  right  in  the 
beneficiaries N.  J.  486 

payment  by  defendant  of  a  sum  of 
money,  after  death  of  injured  per- 
son, to  one  whom  he  made  his 
beneficiary,  under  membership  in 
a  relief  fund  established  by  de- 
fendant, is  not  a  bar  to  a  suit 
under  the  death  act  for  benefit  of 
widow  and  next  of  kin N.  J.  486 

an  action  for  damages  for  negli- 
gently causing  death  of  his 
intestate  survives  death  of  admin- 
istrator who  was  also  the  father 
and  sole  next  of  kin  of  deceased, 
as  injury  being  for  a  wrong  done 
**  to  the  property,  rights  or  inter- 
ests "  of  the  beneficiary,  the  cause 
of  action  survives N.  Y.  490 

Bifirht  of  Way. 

on  street-car  tracks;  note 245-^44 

Risk  of  Employment. 

where  employee  was  injured  by  re- 
volving shaft  in  mill,  such  shaft 
being  part  of  permanent  construc- 
tion of  machinery  open  and 
visible  to  employee  at  time  of  en- 
tering service,  the  master  owed 
no  duty  to  employee  to  change 
construction  of  mill  and  machin- 
ery  Mass.  637 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft  which  was  open  and 
visible  at  time  of  entering  serv- 
ice, the  master  owed  no  duty  to 
warn  employee  of  danger  of  get- 
ting clothing  caught  while  pass- 
ing shaft Mass.  6yj 

master  not  liable  for  injury  to  em- 
ployee caused  by  stepping  into 
depression  in  floor  through  which 
elevator  passed,  where  same  was 
existing  and  visible  at  time  of 
employment Mass.  638 


Rock. 

municipal  corporation  owning  and 
operating  quarry  liable  to  laborer 
injured  by  fall  of  rock Ga.  222 

Roadway. 

liability  of  ferry  company  for  injury 
to  person  crossing  roadway  in 
front  of  ferry  house,  due  to  de- 
fective condition  of  planking.... 

N.  Y.  510 

Roof. 

liability  for  injuries  to  workmen  on 
roofs  of  houses  coming  in  con- 
tact with  electric  wires;  note.  .218-219 
• 

Rules  and  Reg^ations. 

a  carrier  of  passengers  has  the  legal 
right  to  make  reasonable  rules 
and  regulations  for  conduct  of  its 
business  in  transportation  of  pas- 
sengers, and  a  regulation  affixing 
time  limit  on  ticket  is  valid.  .Ga.  ^7 

error  to  submit  to  jury  the  reason- 
ableness of  regulation  of  street- 
car company  forbidding  carrying 
of  live  animals  in  car,  question 
being  for  court N.  J.  370 

where  engineer  was  killed  by  de- 
railment of  train  due  to  subsi- 
dence of  track,  and  it  was  shown 
that  he  had  disregarded  defend- 
ant's orders  to  run  slow  at  the 
place  of  accident,  and  if  he  had 
observed  the  rules  the  accident 
would  not  have  happened  or 
would  not  have  had  serious  re- 
sults, his  contributory  negli- 
gence precluded  recovery Pa.  335 

notes  of  cases  relating  to  expira- 
tion of  time  limit  on  ticket  and 
ejection  of  passengers  from  cars.. 

367-368 

Runaway  Gar. 

street  car  running  down  hill  and 
colliding  with  another  car,  and 
passenger  injured N.  Y.    98 

Run-OTcr. 

flagman  at  railroad  crossing 
knocked  down  by  team  of  horses 
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Run-over  —  continued, 
which  became  frightened  by  ap- 
proaching  train;    failure    of   in- 
jured person  to  exercise  care  to 
avoid  accident Cal.      i 

bicyclist  striking  stone  and  thrown 
onto  street-car  track,  and  run 
over  by  car Minn.    57 

child,  three  years  of  age,  playing 
in  street,  run  over  and  killed  by 
wagon N.  Y.  520 

Sale. 

loss  of  grain  by  fire  in  warehouse; 
question  whether  contract  of  bail- 
ment or  sale Ind.  365 

SatoheL 

liability  of  carrier  for  loss  of  passen- 
ger's satchel  from  sleeping  car. . 

Mass.    48 

Scaffbld. 

employee  injured  by  fall  of  stag- 
ing which  he  had  arranged  to  suit 
himself Mass.  444 

employee  falling  from  scaffold 
erected  by  carpenter  workmen 
engaged  with  him  in  common 
employment  of  defendant. .  .N.  J.    90 

employee  killed  by  fall  of  scaffold 
improperly  constructed  accord- 
ing to  statutory  requirement 

N.  Y.  445 

statutory  requirement  as  to  con- 
struction of  scaffolds,  Laws  1897, 
c.  415,  §§  18-19 N.  Y.  446 

Scope  of  Autbority. 

where  brakeman  of  freight  train 
which  blocked  street  crossing 
told  boy  that  there  would  be 
plenty  of  time  to  pass  between 
cars  before  train  moved,  but  as 
plaintiff  attempted  to  do  so  the 
train  moved  and  he  was  injured, 
the  brakeman's  statement  was 
binding  on  the  defendant.  .Iowa,  391 

where  defendant's  employee  shot 
plaintiff  in  attempting  to  seize 
him  as  a  trespasser  in  defendant's 
freight  yard,  and  there  was  no 


Scope  of  Authority  —  continued, 
evidence  that  the  shooting  was 
directed  or  done  by  defendant's 
authority,  or  was  within  the  em- 
ployee's duty  of  cleaning  and  car- 
ing for  the  yard  lamps,  defendant 
was  not  liable,  the  act  of  the  serv- 
ant not  being  within  the  scope  of 
his  employment N.  H.  484 

brakeman  assaulting  boy  after 
ejecting  him  from  train;  liability 
of  master N.  Y,  107 

Shaft. 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft  which  was  open  and 
visible  at  time  o.f  entering  serv- 
ice, the  master  owed  no  duty  to 
warn  employee  of  danger  of  get- 
ting clothing  caught  while  pass- 
ing shaft Mass.  637 

Shooting. 

where  defendant's  employee  shot 
plaintiff  in  attempting  to  seize 
him  as  a  trespasser  in  defendant's 
freight  yard,  and  there  was  no 
evidence  that  the  shooting  was 
directed  or  done  by  defendant's 
authority,  or  was  within  the  em- 
ployee's duty  of  cleaning  and  car- 
ing for  the  yard  lamps,  defendant 
was  not  liable,  the  act  of  the  serv- 
ant not  being  within  the  scope  of 
his  employment N.  H.  484 

Sidewalk. 

where  plaintiff  was  knocked  down 
by  defendant's  street  car  as  she 
was  crossing  at  night  in  front  of 
the  car  barn,  the  questions  of  neg- 
ligence were  properly  for  the 
jury Cal.  589 

evidence  that  plaintiff  knew  side- 
walk was  in  bad  condition  not  of 
itself  sufficient  to  establish  con- 
tributory negligence Kan.  227 

pedestrian  injured  while  passing 
over  defective  sidewalk.. Kan.  227,  zA 
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Sidewalk  —  continuid. 

knowledge  on  part  of  members  of 
city  council  of  defective  condition 
of  sidewalk  sufficient  to  charge 
city  with   negligence Kan.  228 

where  person  was  injured  by  step- 
ping upon  a  stake  four  inches 
high  in  the  line  of  the  street  curb- 
ing, such  obstruction  was  a  de- 
fect and  for  injuries  caused 
thereby  the  city  was  liable.  ..Me.  434 

person  falling  over  water  box  on 
sidewalk;  questions  of  negligence 
for  jury Mass.  249 

usual  contrivance  not  justification 
for  defect  on  sidewalk Mass.  249 

city  not  liable  for  injury  to  pedes- 
trian caused  by  stepping  from 
sidewalk  into  catch-basin  opening 
at  curb  which  was  covered  with 
snow  and  ice Mass.  639 

a  person  who,  while  traveling  along 
public  thoroughfare  on  a  dark 
night,  with  knowledge  of  defect 
in  sidewalk,  leaves  the  road  and 
takes  the  walk,  and  is  injured  by 
falling  into  opening  which  he  is 
trying  to  avoid  is  not,  as  matter 
of  law,  guilty  of  contributory  neg- 
ligence  Minn.  649 

pedestrian  injured  by  falling  on 
platform  in  front  of  storehouse; 
obstruction  on  sidewalk  caused 
by  unloading  goods  in  front  of 
store N.  Y.  292 

the  use  of  sidewalk  by  person  un- 
loading goods  in  front  of  his 
store  on  sidewalk,  and  consequent 
obstruction  to  travel,  must  be 
necessary,  temporary  and  reason- 
able to  justify  such  obstruction, 
and  what  is  reasonable  use  is  or- 
dinarily question  for  jury..N.  Y.  292 

where  person  was  injured  while 
passing  over  much  traveled 
street,  on  dark  and  stormy  night, 
the  walk  being  slippery,  and  it 
was  shown  that  he  was  walking 
slowly,  and  although  familiar  with 
the  way  had  not  paid  especial  at- 


Sidewalk  —  continued^ 
tention  to  the  place  or  had  reason 
to  fear  danger,  question  of  con- 
tributory    negligence     was     for 
jury N.  Y.  512 

liability  of  town  for  defective  side- 
walk, even  where  there  is  no 
town  law  requiring  its  mainte- 
nance  N.    Y.  512 

person  riding  bicycle  on  sidewalk 
and  trying  to  avoid  pedestrians, 
thrown  from  wheel  by  depression 
in  sidewalk;  city  not  liable.  .N.  Y.  523 

pedestrian  falling  on  sidewalk 
which  caved  in,  an  excavation 
having  been  caused  by  settling  of 
earth  or  washing  away  of  earth 
around  a  water  meter  placed  on 
sidewalk  by  city;  presumption  of 
negligence Pa.  333 

note  on  unloading  goods  on  side- 
walk    292 

liability  of  municipal  corporations 
for  injuries  caused  by  obstruc- 
tions on  sidewalk;  note 250 

SisrnaL 

where  a  passenger  was  injured 
while  boardinfif  car,  due  to  sudden 
start  of  car,  the  carrier  was  liable 
for  negligent  act  of  its  conductor 
in  signaling  car  to  start  before 

passenger  had  boarded  same 

Mass.  645 

it  is  the  duty  of  a  conductor  of  a 
street  car  to  know  that  all  per- 
sons seeking  to  enter  the  car  have 
entered  before  he  gives  signal  to 
start  car Mass.  645 

brakeman  killed  while  coupling  cars 
due  to  failure  of  engineer  to  give 
proper  signals;  liability  of  rail- 
road company Minn.  453 

engineer  killed  in  railroad  wreck 
due  to  negligence  of  another  en- 
gineer in  failing  to  obey  signal; 
railroad  company  liable Minn.  457 

a  finding  that  elevator  signal  bell 
was  not  rung,  in  action  for  in- 
juries sustained  by  negligence  of 
defendant's  employee  in  starting 
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Sigroal  —  continued. 
elevator  while  plaintiff  was  at 
work,  will  not  be  disturbed  where 
there  was  conflict  of  evidence  as 
to  whether  signal  bell  to  start 
elevator  was  rung  or  not.  .N.  Y.  655 

Signboard. 

pedestrian  injured  by  fall  of  sign- 
board from  roof;  lessees  of  roof 
liable N.  Y.      6 

Sleeping  Car. 

liability  of  carrier  for  loss  of  pas- 
senger's satchel  from  sleeping 
car Mass.     48 

Sleeping-car  Company. 

note  on  the  liability  of  carriers  for 
loss  of  passengers'  personal  ef- 
fects,  etc 51-57 

Snow  and  Ice— See  also,  Ice. 

city  not  liable  for  injury  to  pedes- 
trian caused  by  stepping  from 
sidewalk  into  catch-basin  opening 
at  curb  which  was  covered  with 
snow  and  ice Mass.  639 

Sparks  from  Engine. 

liability  of  railroad  company  for  de- 
struction of  property  by  fire  com- 
municated by  its  engine Me.  609 

house  destroyed  by  fire  caused  by 
emission  of  sparks  from  engine. . 

Mass.  619 

note  on  liability  of  railroad  com- 
panies for  damages  by  fire  caused 
by  sparks  from  locomotives.  .614-619 

statutory  liability  of  railroad  com- 
panies for  fire  caused  by  loco- 
motives    615-617 

notes  and  abstracts  of  recent  cases 
relating  to  damage  to  buildings, 
realty,  and  other  property,  caused 
by  emission  of  sparks  from  loco- 
motives    622-637 

Speed. 

where  plaintiff's  intestate,  who  was 
killed  by  train  at  crossing,  was 
guilty  of  contributory  negligence, 
plaintiff  could  not  recover  al- 
though train  was  running  in  ex- 


Speed  —  continued, 
cess  of  speed  prescribed  by  ordi- 
nance  Mo.     77 

boy  standing  near  track  killed  by 

train;  suction  created  by  rapidly 

moving  train;  excessive  speed... 

Mo.    77 
Stairs* 

landlord  not  liable  for  injury  to 
visitor  of  tenant  who  fell  down- 
stairs  Mass.      6 

switchman  slipping  on  icy  stairway; 
railway  company  liable Minn.    71 

tenant  injured  by  fall  of  staircase; 
assumption  of  risk Wis.      7 

Starting  Car. 

it  is  the  duty  of  a  conductor  of  a 
street  car  to  know  that  all  per- 
sons seeking  to  enter  the  car 
have  entered  before  he  gives  sig- 
nal to  start  the  car Mass.  645 

Station. 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a  loco- 
motive, the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proximate 
cause  of  the  injury  to  plaintiff  and 
defendant  was  not  liable Ind.  383 

passenger  injured  while  alighting 
from  train,  due  to  alleged  defect- 
ive platform ;  failure  to  show  neg- 
ligence  N.  Y.  506 

passenger  injured  after  alighting 
from  train  caused  by  falling  from 
insufficiently  lighted  or  guarded 
station  platform Tex.  355 

passenger  injured  at  station  by 
stumbling  over  oil  bucket  as  he 
was  trying  to  get  on  train.  .Tex.  355 

Statute. 

the  fact  that  injured  person  was 
acting  in  disobedience  of  the 
statute  as  to  observance  of  the 
Sunday  law  will  not  prevent  re- 
covery from  one  whose  negli- 
gence was  the  proximate  cause 
of  the  injury Kan.    36 
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statute  —  continued. 

where  the  statutory  maximum  limit 
for  an  injury  from  a  defective 
way  is  $2,000,  an  assessment  of 
damages  at  $1,000  where  person's 
foot  was  injured  and  promised  a 
continuance  of  lameness,  was 
warranted Me.  434 

where  notice  of  injury  was  given 
within  the  statutory  limit  of  four- 
teen days,  a  mistake  in  date  of  ac- 
cident does  not  vitiate  the  notice.. 

Me.  438 

bicycle  is  not  a  carriage  within  the 

meaning  of  Pub.  St.  c.  52,  §  i 

Mass.    57 

bicycle  rider  falling  on  defective 
highway  not  entitled  to  recover 
from  town  under  Pub.  St.  c.  52, 
§  I Mass.    57 

where  hood  to  revolving  cylinder  in 
planing  machine  was  so  worn 
that  it  did  not  fit  closely,  thereby 
creating  a  suction  of  air  over  a 
roller  into  the  cylinder,  it  was 
held  that  the  hood  was  not  a 
proper  protection  to  dangerous 
machinery,  as  required  by  stat- 
ute  Minn.  441 

where  right  of  action  for  personal 
injury  exists  in  injured  party  at 
time  of  death  and  he  has  done  no 
act  to  bar  same  if  he  had  sur- 
vived,  the  right  of  action,  under 
the  death  act,  is  a  vested  right  in 
the  beneficiaries N.  J.  486 

payment  by  defendant  of  a  sum  of 
money,  after  death  of  injured  per- 
son, to  one  whom  he  made  his 
beneficiary,  under  membership  in 
a  relief  fund  established  by  de- 
fendant, is  not  a  bar  to  a  suit  un- 
der the  death  act  for  benefit  of 
widow  and  next  of  kin N.  J.  486 

statutory  requirement  as  to  con- 
struction of  scaffold,  Laws  1897, 

c.  41S,  §§  1^19 N.  Y.  446 

an  action  for  damages  for  negli- 
gently causing  death  of  his  intes- 
tate survives  death  of  administra- 


Statute  —  continued. 

tor  who  was  also  the  father  and 
sole  next  of  kin  of  deceased,  as 
injury  being  for  a  wrong  done 
"to  the  property,  rights  or  inter- 
ests "  of  the  beneficiary,  the  cause 
of  action  survives N.  Y.  490 

Statutory  Liability. 

liability  of  railroad  company  for 
destruction  of  property  by  fire 
communicated  by  its  engine.  .Me.  609 

duty  of  railroad  company  to  fence 
its  tracks Minn.  450 

error  to  refuse  to  charge  that  fail- 
ure of  railroad  company  to  fence 
tracks  at  point  where  accident  to 
boy  occurred  was,  in  law,  evi- 
dence of  negligence Minn.  450 

the  mere  fact  that  points  of  a  rail- 
road track  were  within  railroad 
yard  limits  does  not  relieve  com- 
pany of  statutory  duty  to  fence  its 
tracks Minn.  450 

employee  killed  by  fall  of  scaffold 
improperly  constructed  according 
to  statutory  requirement..  .N.  Y.  445 

statutory  liability  of  railroad  com- 
panies for  injuries  to  employees; 
note 401 

note  on  liability  of  railroad  com- 
panies for  damages  by  fire  caused 
by  sparks  from  locomotives.  .614-619 

statutory  liability  of  railroad  com- 
panies for  fires  caused  by  loco- 
motives    615-617 

Steam. 

where  employee,  frightened  by 
noise  of  escaping  steam  from 
bursting  of  small  boiler  gauge, 
jumped  from  second-story  win- 
dow and  was  injured,  master  not 
liable,  there  being  no  evidence  of 
defect  in  boiler  or  gauge  which 
could  have  been  discovered  by 
exercise  of  ordinary  care.. Mass.  643 

employee  while  assisting  defend- 
ant's engineer,  scalded  by  steam 
escaping  from  boiler;  master  not 
liable Pa.  130 
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8teaintN>at. 

employee  killed  by  falling  from 
plank  on  steamboat;  master  not 
liable  where  it  appeared  that  de- 
ceased had  put  the  plank  out  to 
reach  for  something,  and  slipped 
and  fell N.  C  534 

Steampipe. 

where  employee  was  injured  by  de- 
fective steampipe,  the  question 
whether  he  was  justified  in  rely- 
ing on  master's  promise  to  re- 
pair defect,  such  repairs  not  hav- 
ing been  made  and  the  accident 
taking  place  about  thirty  days 
after  such  promise,  was  properly 
for  jury,  and  judgement  for  plain- 
tiff affirmed Mich.  314 

where  employee  was  killed  by 
bursting  of  steampipe,  due  to  act 
of  defendant's  superintendent  in 
testing  the  pipes,  judgment  for 
plaintiff  reversed,  it  being  held 
that  act  of  superintendent  was 
the  act  of  a  co-servant,  and  not  of 
the  defendant N.  Y.  314 

Steps  of  Car. 

passenger^not  justified  in  riding  on 
steps  of  car,  outside  vestibule 
door,  even  if  he  has  ticket  for 
train  and  is  unable  to  secure  ad- 
mission, and  if  he  voluntarily  as- 
sumes such  risk  and  falls  from 
the  train  while  it  is  running,  he 
is  not  entitled  to  recover  dam.- 
ages  therefor Okla.  327 

Stone* 

pedestrian  injured  by  fall  of  stone 
from  building;  tenants  liable.... 

Mass.      6 
Stop^  Look  and  Listen* 

driver  of  vehicle  negligent  in  driv- 
ing upon  street-car  track  without 

looking  for  approaching  cars 

Minn.    72 

person  who  was  injured  while 
crossing  railroad  on  a  public 
crossing  at  place  where  there 
were    only    double    tracks,    and 


Stop,  Look  and  Listen— ^ra/irjtvt^. 

vision  was  unobstructed,  guilty 
of  contributory  negligence  in 
looking  but  once,  and  that  before 
reaching  tracks Minn.  259 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 

track  contributory  negligence 

N.  J.  274 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  34S 

person  permitting  team  to  stand  in 
close  proximity  to  railroad  track, 
or  about  to  cross  such  track,  is 
bound  to  look  and  listen,  in  order 
to  avoid  accident  from  approach- 
ing train Utah,  166 

Store. 

customer  in  store  injured  by  being 
struck  by  counter  which  was  be- 
ing moved  into  store;  liability  of 
storekeeper Minn.  262 

shopkeeper,  so  long  as  he  keeps 
shop  open  to  customers,  inviting 
them  to  trade  there,  owes  duty  to 
such  customers  to  keep  store  in 
reasonably  safe  condition,  and 
free  from  danger  to  personal  in- 
jury; and  he  cannot  avoid  this 
duty  by  permitting  an  independ- 
ent contractor  to  enter  store  at 
such,  time  to  perform  contract 
with  shopkeeper;  and  as  to  such 
contractor  the  doctrine  of  re- 
spondeat  superior  applies. ..  .Minn.  262 

note  on  liability  for  injuries  to  cus- 
tomers and  employees  in  stores 
and  places  of  business 26^270 

Storekeeper. 

customer  in  store  injured  by  being 
struck  by  counter  which  was  be- 
ing moved  into  store;  liability  of 
storekeeper Minn.  262 

note  on  liability  for  injuries  to  cus- 
tomers and  employees  in  stores 
and  places  of  business 266*270 
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Street. 

railway  employee  .stepping  into  hole 
in  street-railway  track  negli- 
gently left  open  by  city,  and 
killed  by  cars Kan.    ^ 

where  a  street  railway  is  built  by  au- 
thority of  city,  and  a  railway  em- 
ployee in  performance  of  duty 
while  walking  over  the  street  is 
injured  by  a  defect  in  the  street, 
of  which  the  city  has  or  should 
have  knowledge,  the  city  is  liable.. 

Kan.    36 

where  plaintiff's  buggy  was  over- 
turned in  collision  with  protrud- 
ing rail  on  defendant's  track,  it 
was  held  to  be  duty  of  railroad 
company  to  keep  street  in  such 
condition  as  to  reasonably  pre- 
vent injury  to  persons  or  prop- 
erty rightfully  on  such  street,  and 
was  liable  for  failure  to  do  so, 
irrespective  as  to  liability  of  any 
other  person  or  corporation.... 

Ky.  411 

where  person  was  injured  by  step- 
ping upon  a  stake  four  inches 
high  in  the  line  of  the  strjeet  curb- 
ing, such  obstruction  was  a  de- 
fect and  for  injuries  caused 
thereby  the  city  was  liable . . .  Me.  434 

city  not  liable  for  injury  to  pedes- 
trian caused  by  stepping  from 
sidewalk  into  catch-basin  opening 
at  curb  which  was  covered  with 
snow  and  ice Mass.  639 

pedestrian  injured  by  falling  into 
excavation  in  street  guilty  of  con- 
tributory negligence  in  stepping 
off  the  sidewalk  without  looking, 
he  having  knowledge  of  street 
being  torn  up  at  crossing.  .Mich.  334 

bicyclist  striking  stone  and  thrown 
onto  street-car  track,  and  run 
over  by  car Minn.    57 

a  person  who,  while  traveling  along 
public  thoroughfare  on  a  dark 
night,  with  knowledge  of  defect 
in  sidewalk,  leaves  the  road  and 
takes  the  walk,  and  is  injured  by 


Street  —  continued, 

falling  into  opening  which  he  is 
trying  to  avoid  is  not,  as  matter 
of  law,  guilty  of  contributory  neg- 
ligence   Minn.  649 

it  is  not  negligence  per  se  for  a 
parent  to  permit  its  child  to  go 
unattended  upon  the  public 
street N.  Y.  520 

boy  injured  by  electric  wire  which 
had  been  blown  down  in  a  storm.. 

Ore.  539 

the  fact  that  people  were  accus- 
tomed to  use  an  embankment, 
along  a  street  on  which  a  railroad 
was  constructed,  for  a  footpath 
did  not  constitute  it  a  public  high- 
way which  a  borough  was  re- 
quired to  maintain  in  a  safe  con- 
dition  Pa.  337 

Street  Car. 

where  plaintiff  was  knocked  down 
by  defendant's'  street  car  as  she 
was  crossing  at  night  in  front  of 
the  car  barn,  the  questions  of  neg- 
ligence were  properly  for  the 
jury Cal.  589 

passenrer  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal  damages  only Conn.  179 

boy  jumping  on  moving  electric  car 
at  transfer  station;  evidence  as  to 
custom  of  passengers  to  board 
cars  in  motion,  competent 111.    28 

death  of  boy  alleged  to  have  been 
pushed  off  street  car  by  motor- 
man;  railroad  company  not 
liable Ky.  369 

in  action  for  damages  for  injuries 
between  wagon  and  street  car  it 
was  error  to  take  case  from  jury 
where  there  was  evidence  as  to 
plaintiffs  having  exercised  due 
care  before  crossing  track . .  Mass.  238 

where  a  passenger  was  injured 
while  boarding  car,  due  to  sudden 
start  of  car,  the  carrier  was  liable 
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Street  CSkV  — continued, 
for  negligent  act  of  its  conductor 
in  signaling  car  to  start  before 

passenger  had  boarded  same 

Mass.  645 

it  is  the  duty  of  a  conductor  of  a 
street  car  to  know  that  all  per- 
sons seeking  to  enter  the  car 
have  entered  before  he  gives  sig- 
nal to  start  car Mass.  645 

bicyclist  striking  stone  and  thrown 
onto  street-car  track,  and  run 
over  by  car Minn.    57 

vehicle  crossing  car  track  struck  by 
street  car Minn.    72 

driving  across  street-car  track  and 
struck  by  street  car;  contributory 
negligence  of  driver  of  vehicle . . 

N.  J.    95 

passenger  injured  while  alighting 
from  crowded  platform  of  trolley 
car N.  J.  276. 

carrier  must  use  care  to  avert  dan- 
ger in  crowding  of  trolley  car,  es- 
pecially those  parts  of  it  used  for 
entrance  and  exit N.  J.  iy6 

girl,  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit  sus- 
tained  N.  J.  288 

refusal  of  street-car  company  to  ac- 
cept passenger  carrying  live 
goat N.  J.  370 

street  car  running  down  hill,  and 
colliding  with  another  car,  and 
passenger  injured N.  Y.    98 

where  team  of  horses  was  injured  in 
collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  be- 
fore driving  on  the  track  to  see 
if  car  was  approaching,  and  that 
defendant's  motorman  was  not  in 
a  position  to  effectively  control 
his  car,  the  question  of  contribu- 
tory negligence  was  for  jury  and 
it  was  error  to  dismiss  complaint. 

N.  Y.  304 

where  boy,  seven  years  of  age,  was 
struck  and  injured  by  fender  of 


Street  Car  —  continued, 
one  of  defendant's  street  cars,  and 
there  was  conflicting  evidence  as 
to  whether  plaintiffs  injuries 
would  result  in  an  affection  of  the 
brain,  judgment  for  $i,aoo  for 
plaintiff  would  not  be  set  aside  on 
ground  of  inadequate  damages.. 

N.  Y.  306 

where  boy,  eleven  years  old,  was 
injured  by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg N.  Y.  311 

not  error  to  refuse  to  charge  that 
the  fact  that  plaintiff,  a  passenger 
on  defendant's  street  car,  was 
riding  with  his  elbow  extending 
three  inches  outside  the  car  win- 
dow, was  contributory  negligence, 
as  matter  of  law N.  Y.  31^^ 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 
with  his  elbow  resting  on  the  win- 
dow sill,  and  was  struck  and  in- 
jured by  another  car  passing  on 
a  switch,  it  was  held  gross  negli- 
gence on  part  of  defendant  to  run 
its  cars  so  close  together  at  the 
place  of  the  accident N.  Y.  319 

where  street-car  driver,  leading 
horses  around  excavation  on 
track,  was  struck  by  car  in  con- 
trol of  conductor,  the  incompe- 
tency of  conductor  in  handling 
car  was  proximate  cause  of  acci- 
dent, for  which  railroad  company 
was  liable N.  Y.  497 

collision  between  street  car  and 
wagon  resulting  in  personal  in- 
juries and  damage  to  horse  and 
wagon N.  Y.  526 

collision  between  vehicle  and  street 
car;  joint  negligence  of  parties; 
instructions Ohio,  124* 

where  plaintiffs  horse  was  fright- 
ened at  defendant's  street  cars 
which   were   left   standing   upon 
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Street  Car  —  continued, 

the  track  on  a  bridge,  it  was  not 
error  to  permit  testimony  that 
other  horses  had  become  fright- 
ened at  the  cars  at  same  place. . . 

Tex.  157 

person  after  alighting  from  street 
car  struck  by  car  on  other  track.. 

Tenn.  555 

note  on  collisions  on  street  rail- 
roads by  which  persons  other 
than  passengers  or  employees  are 
injured  240-246 

collisions  between  street  cars;  note.. 

323-324 
collisions     of     street     cars     with 
trucks,       wagons      and       other 

vehicles;  note 325-326 

what     is    negligence     in    street-car 

collisions;  note 500-503 

note  on  collisions  on  street  rail- 
roads by  which  employees  are  in- 
jured   500-503 

Street  Crossing — See,  also,  Crossing. 

driving  across  street-car  track  and 
struck  by  street  car;  contributory 
negligence  of  driver  of  vehicle. . . 

N.J.    95 

pedestrian  crossing  street,  carrying 
umbrella,  struck  by  vehicle  near 
sidewalk ^ N.   C.      I 

Street-railway  Company. 

where  plaintiff  was  knocked  down 
by  defendant's  street  car  as  she 
was  crossing  at  night  in  front  of 
the  car  bam,  the  questions  of 
negligence  were  properly  for 
jury Cal.  589 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to 
nominal  damages  only Conn.  179 

boy  jumping  on  moving  electric 
car  at  transfer  station;  evidence 
as  to  custom  of  passengers  to 
board  cars  in  motion  competent. . 

111.    28 


Street-railway  Company — confd, 

where  a  street  railway  is  built  by 
authority  of  city,  and  a  railway 
employee  in  performance  of  duty 
while  walking  over  the  street  is 
injured  by  a  defect  in  the  street, 
of  which  the  city  has  or  should 
have  knowledge,  city  is  liable... 

Kan.    36 

death  of  boy  alleged  to  have  been 
pushed  off  street  car  by  motor- 
man;  railroad  company  not  liable. 

Ky.  369 

where  plaintiffs  buggy  was  over- 
turned in  collision  with  protrud- 
ing rail  on  defendant's  track,  it 
was  held  to  be  duty  of  railroad 
company  to  keep  street  in  such 
condition  as  to  reasonably  pre- 
vent injury  to  persons  or  prop- 
erty rightfully  on  such  street,  and 
was  liable  for  failure  to  -do  so, 
irrespective  as  to  liability  of  any 
other  person  or  corporation.  .Ky.  41 1 

in  action  for  damages  for  injuries 
by  collision  between  wagon  and 
street  car  it  was  error  to  take  case 
from  jury  where  there  was  evi- 
dence as  to  plaintiffs  having  exer- 
cised due  care  before  crossing 
track Mass.  238 

where  a  passenger  was  injured 
while  boarding  car,  due  to  sudden 
start  of  car,  the  carrier  was  liable 
for  negligent  act  of  its  conductor 
in  signaling  car  to  start  before 

passenger  had  boarded  same 

Mass.  645 

it  is  the  duty  of  a  conductor  of  a 
street  car  to  know  that  all  per- 
sons seeking  to  enter  the  car  have 
entered  before  he  gives  signal  to 
start  the  car Mass.  645 

bicyclist  striking  stone  and  thrown 
onto  street-car  track,  and  run 
over  by  car Minn.    57 

vehicle  crossing  car  track  struck  by 
street  car Minn.    72 

driving  across  street-car  track  and 
struck   by    street   car;    contribu- 
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Street-railway  Company  —  confd. 

tory    negligence    of    driver    of 
vehicle N.  J.    95 

passenger  injured  while  alighting 
from  crowded  platform  of  trolley 
car N.  J.  276 

the  rule  requiring  travelers  in 
crossing  street  railways  to  use 
judgment  how  and  when  to  cross 
without  collision  is  also  binding 

upon  a  child  who  is  sui  juris 

N.  J.  288 

girl,  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit  sus- 
tained  N.  J.  288 

error  to  submit  to  jury  the  reason- 
ableness of  regulation  of  street- 
car company  forbidding  carrying 
of  live  animals  in  car,  question 
being  for  court N.  J.  370 

refusal  of  Street-car  company  to  ac- 
cept passenger  carrying  live 
goat N.  J.  370 

street  car  running  down  hill,  and 
colliding  with  another  car,  and 
passenger  injured N.  Y.    98 

where  team  of  horses  was  injured 
in  collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  before 
driving  on  the  track  to  see  if  car 
was  approaching,  and  that  de- 
fendant's motorman  was  not  in  a 
position  to  effectively  control  his 
car.  the  question  of  contributory 
negligence  was  for  jury,  and  it 
was  error  to  dismiss  complaint. . 

N.  Y.  304 

where  boy,  seven  years  of  age,  was 
struck  and  injured  by  fender  of 
one  of  defendant's  street  cars,  and 
there  was  conflicting  evidence  as 
to  whether  plaintiff's  injuries 
would  result  in  an  affection  of 
the  brain,  judgment  for  $1,000  for 
plaintiff  would  not  be  set  aside 
on  ground  of  inadequate  dam- 
ages  N.  Y.  306 

where  boy,  eleven  years  old,  was 


Street-railway  Company  —  confd, 

injured  by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg , N.  Y.  311 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 
with  his  elbow  resting  on  the 
window  sill,  and  was  struck  and 
injured  by  another  car  passing  on 
a  switch,  it  was  held  gross  negli- 
gence on  part  of  defendant  to  run 
its  cars  so  close  together  at  the 
place  of  the  accident N.  Y.  319 

where  street-car  driver,  leading 
horses  around  excavation  on 
track,  was  struck  by  car  in  con- 
trol of  conductor,  the  incompe- 
tency of  conductor  in  handling 
car  was  proximate  cause  of  acci- 
dent, for  which  railroad  company 
was  liable N.  Y.  497 

collision  between  street  car  and 
wagon  resulting  in  personal  in- 
juries and  damage  to  horse  and 
wagon N.  Y.  526 

collision  between  vehicle  and  street 
car;  joint  negligence  of  parties; 
instructions Ohio,    124 

person  after  alighting  from  street 
car  struck  by  car  on  other  track.. 

Tenn.  555 

where  plaintiff's  horse  was  fright- 
ened at  defendant's  street  cars 
which  were  left  standing  upon  the 
track  on  a  bridge,  it  was  not 
error  to  permit  testimony  that 
other  horses  had  become  fright- 
ened at  the  cars  at  same  place. . 

Tex.     157 

note  on  passengers  injured  while 
riding  on  platforms  of  cars  by 
being  struck  by  objects  near 
track  1 79-180 

note  on  liability  for  personal  in- 
juries caused  by  electric  wires. . 

213-221 
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street  Railway  Company -^^yw/V. 

license  to  string  wires;  degree  of 
care  required;  liability;  note 213 

degree  of  care  required  of  drivers 
of  street  cars  and  vehicles  to 
avoid  collision;  note 240 

note  on  collisions  on  street  rail- 
roads by  which  persons  other 
than  passengers  or  employees 
are  injured., 240-246 

right  of  way  on  street-car  tracks; 
note 243-244 

note  on  passengers  injured  in  col- 
lisions on  street  railroads. ..  .322-327 

degree  of  care  required  of  carriers 
of  passengers  by  street  cars; 
note 322-323 

joint  negligence  of  two  street-rail- 
road comnanies;  note 324-325 

note  on  collisions  on  street  rail- 
road by  which  employees  are  in- 
jured   500-503 

Suction. 

boy  standing  near  track  killed  by 
train;  suction  created  by  rapidly 
moving  train;  excessive  speed... 

Mo.    ^7 

note  of  the  Missouri  ''  Suction 
Case" 7J 

Sadden  Start. 

passenger  injured  by  sudden  jerk 
of  train;  complaint  held  to  set 
forth  cause  of  action,  and  error  to 
dismiss  on  demurrer Ga.  221 

where  a  passenger  was  injured 
while  boarding  car,  due  to  sudden  * 
start  of  car,  the  carrier  was  liable 
for  negligent  act  of  its  conductor 
in  signaling  car  to  start  before 
passenger  had  boarded  same.... 

Mass.  645 

Sunday  Law. 

the  fact  that  injured  person  was  act- 
ing in  disobedience  of  the  statute 
as  to  observance  of  the  Sunday 
law  will  not  prevent  recovery 
from  one  whose  negligence  was 
the  proximate  cause  of  the  in- 
jury  Kan.    36 


Surprise. 

where  complaint  alleged  personal 
injuries  and  destruction  of  plain- 
tiffs horse  and  wagon  but  there 
was  no  allegation  of  loss  suffered 
thereby,  another  action  having 
been  brought  for  damages  to 
horse  and  wagon,  and  the  court 
permitted  plaintiff  to  recover 
value  of  same  under  the  plead- 
ings,, it  was  error  to  refuse  to  al- 
low defendant  to  withdraw  juror, 
as  the  introduction  of  such  evi- 
dence was  in  the  nature  of  sur- 
prise  N.   Y.  526 

SurrlTaL 

where  right  of  action  for  personal 
injury  exists  in  injured  party  at 
time  of  death  and  he  has  done  no 
act  to  bar  same  if  he  had  sur- 
vived, the  right  of  action,  under 
the  death  act,  is  a  vested  right  in 
the  beneficiaries N.  J.  486 

an  action  for  damages  for  negli- 
gently causing  death  of  his  intes- 
tate survives  death  of  administra- 
tor who  was  also  the  father  and 
sole  next  of  kin  of  deceased,  as 
injury  being  for  a  wrong  done 
"  to  the  property,  rights  or  inter- 
ests "  of  the  beneficiary,  the  cause 
of  action  survives N.  Y.  490 

Switcliman. 

slipping  on  icy  stairway;  railway 
company  liable Minn.    71 

Tank. 

employee  falling  into  open  vat  in 
tannery,  while  attempting  to  get 
about  the  tanks  in  early  morning 
when  it  was  pitch  dark  and  steam 
so  dense  that  he  had  to  feel  his 
way;  assumption  of  risk. ..  .Mich.  252 

Telegram. 

when  damages  for  mental  suffering 
caused  by  failure  to  deliver  tele- 
gram not  recoverable Ala.    32 

delay  in  delivery  of  telegram ;  state- 
ment respecting  such  failure  by 
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Telegrni>m  —  continuid. 

agent  at  receiving  office  to  plain- 
tiffs attorneys  •  when  handing 
them  the  tele  gram ,  three  days 
after  its  date,  was  a  part  of  the 
res  gesUBf  and  properly  admitted 
in  evidence Kan.    31 

erroneous  instruction  as  to  damages 
for  careless  transmission  of  sick 
message Kan.  575 

telegraph  company  liable  for  negli- 
gent assurance  that  telegram  had 
been  delivered  when  in  fact  it  was 
not  so  delivered N.  C.    ^ 

verdict  of  $1,000  not  excessive  for 
plaintiffs  mental  distress  caused 
by  nondelivery  of  telegram  an- 
nouncing death  of  his  son, 
whereby  he  was  prevented  from 
attending  funeral  and  wife  was 
deprived  of  his  consolation.. Tenn.  575 

liability  of  telegraph  company  for 
mental  distress  caused  by  failure 
to  deliver  message Tex.    32 

mental  suffering  caused  by  failure 
to  deliver  sick  message,  whereby 
plaintiff  was  prevented  from  at- 
tending child's  bedside  before  its 
death Tex.  575 

distress  of  wife  caused  by  non-de- 
livery of  sick  message  to  husband 
whereby  latter  was  prevented 
from  attending  child  before  its 
death,  too  remote  a  result  for  re- 
covery of  damages Tex.  575 

note  on  failure  to  deliver,  or  delay 
in  delivery  of,  sick  messages,  and 
recovery  of  damages  for  mental 
suffering  578-585 

diligence  required  in  delivery  of 
sick  messages;  note 5/8-579 

rule  as  to  damages  for  delay  or 
nondelivery  of  telegrams;  note.. 

579-580 

when  damages  recoverable  for 
mental  suffering  caused  by  delay 
or  nondelivery  of  sick  messages; 
note 580-584 

when  damages  for  mental  suffering 
not  recoverable;  note 582-585 


TelegT&pb  Company. 

note  on  liability  for  personal  in- 
juries caused  by  electric  wires. . . 

213-221 

license  to  string  wires;  degree  of 
care  required;  liability;  note 213 

note  on  failure  to  deliver,  or  delay 
in  delivery,  of  sick  messages,  and 
recovery  of  damages  for  mental 
suffering  578-585 

Telephone  Company. 

note  on  liability  for  personal  in- 
juries caused  by  electric  wires. .. 

213-221 

license  to  string  wires;  degree  of 
care  required;  liability;  note 213 

Telephone  Pole. 

driving  against  stump  of  telephone 
pole  in  highway;  question  of  con- 
tributory negligence  for  jury 

Neb.  270 
Ticket. 

ejection  of  passenger  from  train  for 
refusal  to  pay  fare  after  rejection 
by  conductor  of  ticket  on  which 
time  limit  had  expired Ga.  367 

a  carrier  of  passengers  has  the  legal 
right  to  make  reasonable  rules 
and  regulations  for  conduct  of  its 
business  in  transportation  of  pas- 
sengers, and  a  regulation  affixing 
time  limit  on  ticket  is  valid.. Ga.  367 

notes  of  cases  relating  to  expiration 
of  time  limit  on  ticket  and  ejec- 
tion of  passengers  from  cars.  .367-368 

Timber. 

notes  and  abstracts  of  recent  cases 
relating  to  damage  to  buildings, 
realty,  and  other  property  caused 
by  emission  of  sparks  from  loco- 
motives    622-637 

Time  Limit. 

a  carrier  of  passengers  has  the  legal 
right  to  make  reasonable  rules 
and  regulations  for  conduct  of  its 
business  in  transportation  of  pas- 
sengers, and  a  regulation  affixing 
time  limit  on  ticket  is  valid.  .Ga.  367 
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Time  Tjimit  ^continued, 
ejection  of  passenger  from  train  for 
refusal  to  pay  fare  after  rejection 
by  conductor  of  ticket  on  which 

time  limit  had  expired Ga.  367 

notes  of  cases  relating  to  expiration 
of  time  limit  on  ticket  and  ejec- 
tion of  passengers  from  cars.  .367-368 

Track. 

brakeman  jumping  from  freight 
car  to  avoid  collision  and  in- 
jured on  track Ga.  595 

railway  employee  stepping  into 
hole  in  street-railway  track  negli- 
gently left  open  by  city,  and 
killed  by  cars Kan.    36 

railroad  employee  killed  while 
crawling  tinder  stock  cars  to 
cross  track,  there  being  a  safer 
way  to  get  across  track Kan.  395 

pedestrian  struck  and  killed  by 
train  at  crossing Kan.  602 

where  plaintiffs  buggy  was  over- 
turned in  collision  with  protrud- 
ing rail  on  defendant's  track,  it 
was  held  to  be  duty  of  railroad 
company  to  keep  street  in  such 
condition  as  to  reasonably  pre- 
vent injury  to  persons  or  prop- 
erty rightfully  on  such  street, 
and  was  liable  for  failure  to  do  so 
irrespective  as  to  liability  of  any 
other  person  or  corporation.  .Ky.  411 

in  action  for  damages  for  injuries 
between  wagon  and  street  car  it 
was  error  to  take  case  from  jury, 
where  there  was  evidence  as  to 
plaintiffs  having  exercised  due 
care  before  crossing  track.  .Mass.  238 

bicyclist  striking  stone  and  thrown 
onto  street-car  track,  and  run 
over  by  car Minn.    57 

vehicle  crossing  car  track  struck 
by  street  car Minn.    72 

driver  of  vehicle  negligent  in  driv- 
ing upon  street-car  track  without 
looking  for  approaching  cars. . . . 

Minn.    72 

a  passenger  in  vehicle,  who  had  no 
control  over  team,  not  negligent 


Track  —  continued. 
in   failing  to  look  out  for  cars 
when  crossing  street-car  track. .. 

Minn.    72 

person  who  was  injured  while 
crossing  railroad  on  a  public 
crossing  at  place  where  there 
were  only  double  tracks,  and 
vision  was  unobstructed,  guilty  of 
contributory  negligence  in  look- 
ing but  once  and  that  before 
reaching  tracks Minn.  259 

boy,  five  years  old,  injured  on  rail- 
road track Minn.  450 

duty  of  railroad  company  to  fence 
its  tracks Minn.  450 

error  to  refuse  to  charge  that  fail- 
ure of  railroad  company  to  fence 
tracks  at  point  where  accident  to 
boy  occurred  was,  in  law,  evi- 
dence of  negligence Minn.  450 

the  mere  fact  that  points  of  a  rail- 
road track  were  within  railroad- 
yard  limits  does  not  relieve  com- 
pany of  statutory  duty  to  fence 
its  tracks Minn.  450 

person  driving  wagon  across  tracks 
in  railroad  yard  struck  and  killed 
by  engine Minn.  651 

pedestrian  killed  by  train  while 
crossing  track;  warning  of  dan- 
ger  Mo.    77 

boy  standing  near  track  killed  by 

train;  suction  created  by  rapidly 

moving  train;  excessive  speed.. 

Mo.    77 

driving  across  street-car  track  and 
struck  by  street  car;  contribu- 
tory negligence  of  driver  of 
vehicle N.  J.    95 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 
track  contributory  negligence.... 

N.  J.  274 

the  rule  requiring  travelers  in 
crossing  street  railways  to  use 
judgment  how  and  when  to  cross 
without  collision  is  also  binding 

upon  a  child  who  is  sui  juris 

N.J.  288 
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Track  —  continued, 

girl,  nine  years  of  age,  in  act  of 
crossing  track,  injured  by  colli- 
sion with  trolley  car;  nonsuit  sus- 
tained  N.  J.  288 

where  team  of  horses  was  injured 
in  collision  with  street  car,  and 
there  was  evidence  that  those  in 
charge  of  team  had  looked  before 
driving  on  the  track  to  see  if  car 
was  approaching,  and  that  de- 
fendant's motorman  was  not  in  a 
position  to  effectively  control  his 
car,  the  question  of  contributory 
negligence  was  for  jury,  and  it 
was  error  to  dismiss  complaint. . 

N.  Y.  304 

person  leaving  safe  place  and  going 
on  track  to  look  at  freight  cars, 
struck  by  flat  car  which  had  been 
moved  by  force  of  other  cars, 
precluded  from  recovering  dam- 
ages  N.  Y.  503 

collision  between  vehicle  and  street 
car;  joint  negligence  of  parties; 
instructions Ohio,  124 

where  pedestrian,  running  along 
railroad  ties  on  a  dark  night 
without  a  light,  fell  into  opening 
in  railroad  embankment  and  was 
fatally  injured,  his  failure  to  use 
reasonable  care  would  have  pre- 
vented recovery  even  if  he  had 
been  rightfully  on  embankment- 
Pa.  337 

person  killed  while  driving  across 

railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

person  after  alighting  from  street 

car  struck  by  car  on  other  track.. 

Tenn.  555 
where  plaintiffs  horse  was  fright- 
ened at  defendant's  street  cars 
which  were  left  standing  upon 
the  track  on  a  bridge,  it  was  not 
error  to  permit  testimony  that 
other  horses  had  become  fright- 
ened at  the  cars  at  same  place. . 

Tex.  157 


Track  —  continued. 

boy  struck  by  flying  object  hurled 
by  locomotive  which  ran  into 
some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  was  standing  25  feet 
from  track  and  80  feet  from  where 
horse  was  struck Tex.  383 

person  walking  parallel  with  track 
struck  by  flying  object  hurled  by 
locomotive  which  ran  into  cattle 
on  track;  railroad  company 
liable Tex.  385 

person  permitting  team  to  stand  in 
close  proximity  to  railroad  track, 
or  about  to  cross  such  track,  is 
bound  to  look  and  listen,  in  order 
to  avoid  accident  from  approach- 
ing train Utah,  166 

where  plaintiflF  drove  his  horses  to 
within  20  or  30  feet  of  a  railroad 
track,  and  left  them  standing 
there  without  tying  or  hitching 
them,  he  knowing  that  a  train 
was  liable  to  pass  at  the  crossing, 
the  evidence  sufficiently  showed 
contributory  negligence  and  non- 
suit was  properly  granted.  .Utah.  166 

note  on  collisions  on  street  rail- 
roads by  which  persons  other 
than  passengers  or  employees  are 
injured 240-246 

right  of  way  on  street-car  tracks; 
note    243-244 

structures  dangerously  near  street- 
car tracks;  note 326-327 

note  of  recent  cases  relating  to  ac- 
cidents at  railroad  crossings; 
collisions  between  trains  and 
vehicles 345-35© 

obstructions  on  or  near  tracks 
causing  injuries  to  railroad  em- 
ployees; note 403-404 

Train. 

cost  of  clothing  purchased  by  pas- 
senger not  an  element  of  damage 
in  action  for  being  ejected  from 
train  hundreds  of  miles  away 
from  destination. . , Cal.  370 

passenger  injured  by  sudden  jerk 
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Xrain  —  continued* 

of  train;  complaint  held  to  set 
forth  cause  of  action,  and  error  to 
dismiss  on  demurrer Ga.  221 

ejection  of  passenger  from  train  for 
refusal  to  pay  fare  after  rejection 
by  conductor  of  ticket  on  which 
time  limit  had  expired Ga.  367 

brakeman  jumping  from  freight 
car  to  avoid  collision  and  injured 
on  track Ga.  595 

where  person  standing  on  station 
platform  was  struck  by  flying 
body  hurled  into  the  air  by  a  lo- 
comotive, the  reckless  running  of 
the  engine  at  the  crossing  near 
the  station  was  not  the  proximate 
cause  of  the  injury  to  plaintiff 
and  defendant  was  not  liable.. Ind.  383 

pedestrian  struck  and  killed  by 
train  at  crossing Kan.  602 

passenger,  riding  by  invitation  in 
the  caboose  of  a  mixed  train,  in- 
jured by  fall  of  bed  frame  fastened 
above  him  when  freight  cars  were 
backed  against  the  caboose;  onus 
upon  railroad  company  to  show 
that  bed  frame  was  properly  se- 
cured  Mich.    65 

person  who  was  injured  while 
crossing  railroad  on  '  a  public 
crossing  at  place  where  there 
were  only  double  tracks,  and 
vision  was  unobstructed,  guilty  of 
contributory  negligence  in  look- 
ing but  once  and  that  before 
reaching  tracks Minn.  259 

boy,  five  years  old,  injured  on  rail* 
road  track Minn.  450 

failure  of  parent  to  pay  fare  for  in- 
fant son,  and  both  ejected  from 
train;  railroad  company  liable... 

Minn.  369 

boy  standing  near  track  killed  by 
train;  suction  created  by  rapidly 
moving  train;  excessive  speed.. 

Mo.    ^^ 

pedestrian  killed  by  train  while 
crossing  track;  warning  of  dan- 
ger  •. Mo.    'jy 


Train  —  continued, 

pedestrian  killed  at  railroad  cross- 
ing; contributory  negligence.... 

N.J.    93 

driver  of  wagon  killed  while  cross- 
ing track;  failure  of  driver  to 
take  proper  precautions  to  avoid 
accident N.  J.    93 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 
track  contributory  negligence . . . 

N.  J.  274 

brakeman  assaulting  boy  after  eject- 
ing him  from  train;  liability  of 
master N.  Y.  107 

passenger  injured  while  alighting 
from  train  due  to  alleged  defect- 
ive platform;  failure  to  show  neg- 
ligence   N.  Y.  506 

passenger  not  justified  in  riding  on 
steps  of  car,  outside  vestibule 
door,  even  if  he  has  ticket  for 
train  and  is  unable  to  secure  ad- 
mission, and  if  he  voluntarily  as- 
sumes such  risk  and  falls  from 
the  train  while  it  is  running,  he 
is  not  entitled  to  recover  dam- 
ages  therefor Okla.  327 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negli- 
gence properly  for  jury Pa.  345 

passenger  standing  in  aisle  of  car 
as  train  was  approaching  station 
injured  by  train  striking  a  freight 
car  which  was  close  to  the  main 
track Tex.  159 

passenger  injured  after  alighting 
from  train,  caused  by  falling 
from  insufficiently  lighted  or 
guarded  station  platform Tex.  355 

passenger  injured  at  station  by 
stumbling  over  oil  bucket  as  he 
was  trying  to  get  on  train.. Tex.  355 

damages  for  mental  distress  caused 
by  being  ejected  from  train.  .Tex.  370 

boy  struck  by  flying  object  hurled 
by    locomotive    which    ran    into 
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Train  —  continued, 

some  stock  on  track,  throwing 
horse  some  distance,  and  striking 
plaintiff  who  was  standing  25  feet 
from  track  and  80  feet  from  where 
horse  was  struck Tex.  383 

person  walking  parallel  with  track 
struck  by  flying  object  hurled  by 
locomotive  which  ran  into  cattle 
on  track;  railroad  company 
liable Tex.  385 

where  plaintiff  was  injured  in  a  col- 
lision between  a  passenger  train 
and  stock  cars,  the  latter  cars 
having  been  driven  from  side 
track  by  a  violent  storm  so  that 
they  projected  over  main  track, 
and  it  appeared  that  an  employee 
twice  tried  to  flag  the  passenger 
train  but  his  lantern  went  out 
each  time,  it  was  no  defense  to 
claim  that  injury  was  caused  by 
act  of  God,  as  it  was  shown  that 
by  proper  diligence,  the  collision 
could  have  been  avoided. ..  .Tex.  558 

passenger  on  mixed  train  injured  in 
collision  between  sections  of  the. . 
train Tex.  658 

team  run  over  and  killed  by  train 
at  railroad  crossing Utah,  166 

where  passenger  is  thrown  from  his 
seat  in  freight  train  due  to  colli- 
sion between  cars,  the  presump- 
tion of  negligence  is  against  rail- 
road company,  and  the  burden  of 
proof  is  on  the  company  to  show 
that  there  was  no  negligence  on 
its  part Va.  359 

note  on  injuries  caused  by  collisions 
on  steam  railroads,  either  be- 
tween trains  or  by  trains  with 
animals,  by  which  passengers  are 
injured 161-166 

note  of  cases  relating  to  horses 
frightened  by  noise  of  train  and 
whistles 230 

note  of  recent  cases  relating  to  ac- 
cidents at  railroad  crossings;  col- 
lisions between  trains  and 
vehicles  345-350 


Train  —  continued, 

note  on  collisions  on  steam  rail- 
roads by  which  employees  arc  in- 
jured   400-405 

Transfer  Station. 

boy  jumping  on  moving  electric 
car  at  transfer  station;  evidence 
as  to  custom  of  passengers  to 
board  cars  in  motion  competent.. 

in.    28 
Trencli. 

employee  injured  by  caving  in  of 
trench;  questions  of  negligence 
and  assumption  of  risk  for  jury. . 

Kan.  405 

Trespasser. 

where  boy  was  passing  between 
cars  of  freight  train  which 
blocked  crossing,  on  assurance  of 
brakeman  that  it  was  safe  to  do 
so,  the  railroad  company  could 
not  escape  liability  on  ground 
that  plaintiff  was  a  trespasser... 

Iowa,  391 

death  of  boy  alleged  to  have  been 
pushed  off  street  car  by  motor- 
man;  railroad  company  not 
liable Ky.  2f^ 

where  defendant's  employee  shot 
plaintiff  in  attempting  to  seize 
him  as  a  trespasser  in  defend- 
ant's freight  yard,  and  there  was 
no  evidence  that  the  shooting 
was  directed  or  done  by  defend- 
ant's authority,  or  was  within  the 
employee's  duty  of  cleaning  and 
caring  for  the  yard  lamps,  de- 
fendant was  not  liable,  the  act  of 
the  servant  not  being  within  the 
scope  of  his  employment.  .N.  H.  484 

brakeman  assaulting  boy  after 
ejecting  him  from  train;  liability 
of  master N.  Y.  107 

Trolley  Pole. 

passenger  riding  on  footboard  of 
street  car  striking  his  head 
against  trolley  pole,  he  being 
aware  of  the  risk,  entitled  to  nom- 
inal damages  only Conn.  179 
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UnloadiniT  Goods. 

the  use  of  sidewalk  by  person  un- 
loading goods  in  front  of  his 
store  on  sidewalk,  and  conse- 
quent obstruction  to  travel,  must 
be  necessary,  temporary  and  rea- 
sonable to  justify  such  obstruc- 
tion, and  what  is  reasonable  use 
is  ordinarily  question  for  jury... 

N.  Y.  292 

pedestrian  injured  by  falling  on 
platform  in  front  of  storehouse; 
obstruction  on  sidewalk  caused 
by  unloading  goods  in  front  of 
store N.  Y.  292 

note  on  unloading  goods  on  side- 
walk   292 

Vat. 

employee,  seventeen  years  old,  fall- 
ing into  vat  in  dye  room;  pre- 
sumption of  carelessness  of  em- 
ployee  Me.    43 

employee  falling  into  open  vat  in 
tannery  while  attempting  to  get 
about  the  tanks  in  early  morning 
when  it  was  pitch  dark  and  steam 
so  dense  that  he  had  to  feel  his 
way;  assumption  of  risk... Mich.  252 

Vehicle. 

horse  stepping  on  electric  wire  in 
street  and  receiving  shock  caus- 
ing vehicle  to  upset  and  injuring 
plaintif!  who  fell  as  she  was  try- 
ing to  escape  from  vehicle  and 
who  was  also  injured  by  contact 
with  electric  wire Ga.  200 

obstruction  on  turnpike  road  caus- 
ing accident  to  person  driving 
thereon Ky.  605 

employee  injured  by  breaking  of 
axle  on  dray  driven  by  him;  mas- 
ter liable Me.    44 

collision  between  bicycle  and  car- 
riage, question  of  negligence  of 
parties  properly  for  jury — Mass.    57 

in  action  for  damages  for  injuries 
between  wagon  and  street  car  it 
was  error  to  take  case  from  jury 
where  there  was  evidence  as  to 


Vehicle  —  canHnmed. 
plaintiffs    having    exercised   due 
care  before  crossing  track.  .Mass.  238 

vehicle  crossing  car  track  struck  by 
street  car Minn.    72 

person  driving  wagon  across  tracks 
in  railroad  yard,  struck  and  killed 
by  engine Minn.  651 

driver  of  wagon  killed  while  cross- 
ing track;  failure  of  driver  to 
take  proper  precautions  to  avoid 
accident N.  J.    93 

driving  across  street-car  track  and 
struck  by  street  car;  contribu- 
tory negligence  of  driver  of 
vehicle N.  J.    95 

person  driving  injured  at  railroad 
crossing;  failure  to  exercise 
proper  care  before  driving  over 

track  contributory  negligence 

N.  J.  274 

child,  three  years  of  age,  playing  in 
street,  run  over  and  killed  by 
wagon N.  Y.  520 

collision    between    street   car    and 

N.  Y.  526 
wagon  resulting  in  personal  in- 
juries and  damage  to  horse  and 

pedestrian  crossing  street,  carrying 
umbrella,  struck  by  vehicle  near 
sidewalk N.   C.      i 

collision  between  vehicle  and  street 
car;  joint  negligence  of  parties; 
instructions Ohio,  124 

person  killed  while  driving  across 
railroad  track;  evidence  as  to 
looking  to  see  if  train  was  ap- 
proaching; contributory  negjli- 
gence  properly  for  jury Pa.  345 

person  riding  bicycle  run  into  by 
horse  which  shied  at  electric  cars.. 

R.  I.  553 
note   on   collisions  on   street  rail- 
roads   by    which    persons    other 
than  passengers  or  employees  are 

injured  240-246 

collisions  of  street  cars  with  trucks, 
wagons  and  other  vehicles;  note.. 

325-326 
note  of  recent  cases  relating  to  ac- 
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Veblcle  —  continued, 

cidents  at  railroad  crossings;  col- 
lisions between  trains  and 
vehicles  345-350 

Verdict. 

for  $1,000  not  excessive,  where 
plaintiffs  arm  was  broken,  pre- 
venting Y^x  from  returning  to 
work  for  three  months  and  injury 
troubling  -her  for  some  time 
thereafter Cal.  589 

while  the  court  might  possibly 
have  drawn  inferences  and  con- 
clusions from  the  facts  different 
than  a  jury,  yet  where  the  ques- 
tions were  such  that  reasonable 
men  might  differ  about  them,  the 
verdict  should  not  be  set  aside. . 

Me.  431 

where  the  statutory  maximum  limit 
for  an  injury  from  a  defective  way 
is  $2,000,  an  assessment  of  dam- 
ages at  $1,000  where  person's  foot 
was  injured  and  promised  a  con- 
tinuance of  lameness,  was  war- 
ranted  Me.  434 

for  plaintifT,  in  action  for  personal 
injuries,  based  upon  conflicting 
evidence,  will  not  be  disturbed. . 

Neb.  270 

will  not  be  set  aside  where  imma- 
terial evidence  is  admitted,  where 
such  evidence  is  not  harmful... 

Neb.  2yo 

where  verdict  is  returned  for  plain- 
tiff and  by  reason  of  defendant's 
motion  for  new  trial,  there  is  de- 
lay in  judgment  on  the  verdict, 
not  error  to  allow  interest  on 
amount  found  in  verdict,  from 
date  thereof  to  date  of  judgment.. 

Neb.  463 

where  boy,  seven  years  of  age,  was 
struck  and  injured  by  fender  of 
one  of  defendant's  street  cars, 
and  there  was  conflicting  evi- 
dence as  to  whether  plaintiffs  in- 
juries would  result  in  an  affection 
of  the  brain,-  judgment  for  $1,000 


Verdict  —  continued. 

for  plaintiff  would  not  be  set  aside 
on  ground  of  inadequate  dam- 
ages  N.  Y.  306 

where  boy,  eleven  years  old,  was 
injured  by  fender  of  defendant's 
street  car  which  projected  over 
sidewalk,  verdict  for  $22,500  not 
excessive  where  boy  suffered  two 
amputations,  resulting  in  loss  of 
left  leg N.  Y.  311 

a  finding  that  elevator  signal  bell 
was  not  rung,  in  action  for  injur- 
ies sustained  by  plaintiff  due  to 
negligence  of  employee  of  de- 
fendant in  starting  an  elevator 
while  plaintiff  was  at  work,  will 
not  be  disturbed  where  there  was 
conflict  of  evidence  as  to  whether 
signal  bell  to  start  elevator  was 
rung  or  not N.  Y.  655 

for  $1,000  not  excessive  for  plain- 
tiff's mental  distress  caused  by 
nondelivery  of  telegram  announc- 
ing death  of  his  son  whereby  he 
was  prevented  from  attendmg 
funeral  and  wife  was  deprived  of 
his  consolation Tenn.  575 

for  $8,340,  in  action  for  injuries  to 
passenger  sustained  in  a  collision 
not  excessive  where  injuries  were 
permanent,  the  spine  being  in- 
jured, and  the  nervous  system 
affected. Tex.  658 

will    not   be   disturbed   on   ground 

•  that  it  is  excessive  where  there  i» 
nothing  to  indicate  that  jury 
acted  under  impulse  of  improper 
motive,  gross  error,  or  miscon- 
ception   Va.    359 

Vessel. 

plaintiff's  intestate  injured  by  slip- 
ping of  appliance  used  in  loading 
vessel,  due  to  negligence  of  fore- 
man; master  not  liable,  the  act  of 
the  foreman  being  that  of  a  fel- 
low-servant  N.  Y.  515 

employee  killed  by  falling  from 
plank  on  steamboat;  master  not 
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Vessel  —  conttHMid. 

liable  where  it  appeared  that  de- 
ceased had  put  the  plank  out  to 
reach  for  something  and  slipped 
and  fell N.  C  534 

ITice-princiiftah 

a  person  placed  by  authority  of 
'municipal  corporation  as  general 
superintendent  over  laborers  en- 
gaged in  operating  the  city's  rock 
quarry,  is  the  vice-principal,  and 
not  the  fellow-servant  of  the 
workman  under  his  charge... Ga.  222 

View. 

question  of  sending  jury  to  view 
place  of  accident  is  largely  within 
discretion  of  trial  judge Ky.  605 

Voluntary  Act. 

railroad  employee  injured  while 
getting  on  rapidly  moving  flat 
car;  voluntary  act  in  assuming 
dangerous  method;  contributory 
negligence Ga.  183 

note  on  voluntary  act  of  employee 
resulting  in  injury 183 

Waggon  —  Sec  Vehicle. 

Warehouse. 

liability  for  loss  of  goods  in  ware- 
house; burden  on  plaintiff  to 
prove  negligence Ark.  364 

liability  of  railroad  company  for 
loss  by  fire  of  dry  goods  in  the 
company's  freight  depot  which 
was  accidentally  destroyed  by 
fire Ga.  364 

loss  of  grain  by  fire  in  warehouse; 
question  whether  contract  of  bail- 
ment or  sale Ind.  365 

Warehouseman  • 

where  warehouseman  contracted  to 
deliver  wheat  "  damage  by  the 
elements  excepted  "  it  was  no  de- 
fense that  wheat  was  destroyed 
without  negligence  it  being  in- 
cumbent to  show  that  same  was 
damaged  by  the  elements.  ..Cal.  364 


Warehouseman  —  continued, 

wheat  destroyed  by  incendiary  fire 
in  warehouse;  liability Cal.  364 

loss  of  grain  by  fire  in  warehouse; 
question  whether  contract  of  bail- 
ment or  sale. Ind.  365 

Waminfi^. 

where  employee  in  crossing  be- 
tween rooms  in  mill  was  obliged 
to  stoop  to  avoid  permanent  re- 
volving shaft,  which  was  open 
and  visible  at  time  of  entering 
service,  the  master  owed  no  duty 
to  warn  employee  of  danger  of 
getting  clothing  caught  while 
passing  shaft Mass.  (>z^ 

Warranty. 

where  tenant  occupied  rooms  under 
a  parol  lease,  there  was  no  im- 
plied warranty  that  premises 
rented  were  in  a  safe  condition. . 

Conn.      5 

Water. 

city  not  liable  for  injury  to  goods 
by  water  caused  by  alleged  neg- 
ligence of  firemen  in  extinguish- 
ing a  fire Ky.    41 

where  plaintiff's  crops  were  dam- 
aged by  overflow  of  water  caused 
by  defendant's  negligence,  it  was 
error  to  charge  that  plaintiff 
could  not  recover,  if  she  contrib- 
uted to  the  damage  by  careless 
management,  where  there  was  no 
evidence  of  her  negligence.  .Ore.  330 

Water  Box. 

person  falling  over  water  box  on 
sidewalk;  questions  of  negligence 
for  jury Mass.  249 

Watercourse. 

liability  of  municipal  corporation 
for  injury  to  property  caused 
from  overflow  in  natural  water- 
course  Ohio,  118 


Water  Meter. 

pedestrian     falling 
which    caved    in, 


on     sidewalk 
an    excavation 


1 
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Water  Meter  —  continned, 
having  been  caused  by  settling  of 
earth  or  washing  away  of  earth, 
around  a  water  meter  placed  on 
sidewalk  by  city;  presumption  of 
negligence Pa.  333 

Wheat. 

wheat  destroyed  by  incendiary  fire 
in  warehouse;  liability  of  ware- 
houseman  Cal.  364 

Whistle. 

train  blowing  whistle  on  overhead 
crossing  and  team  passing  under 
bridge  frightened  by  noise;  evi- 
dence as  to  negligent  sounding  of 
whistle Md.  330 

negligent  conduct  of  person  in 
charge  of  team  in  not  having 
horses  under  control  while  train 
was  passing  over  bridge,  the 
horses  becoming  frightened  by 
sound  of  whistle Md.  230 

note  of  cases  relating  to  horses 
frightened  by  noise  of  train  and 
whistles 230 

Window  Sill. 

where  plaintiff,  a  passenger  on  de- 
fendant's street  car,  was  sitting 


Window  Sill  —  conHmud. 
with  his  elbow  resting  on  the 
window  sill,  and  was  struck  and 
injured  by  another  car  passing 
on  a  switch,  it  was  held  gross 
negligence  on  part  of  defendant 
to  run  its  cars  so  close  together 

at  the  place  of  the  accident 

N.  Y.  319 

Wire— See  Electric  Wire. 

Witness. 

a  yardmaster,  in  charge  of  switch- 
men and  brakemen,  and  who  has 
been  a  switchman  himself,  has 
handled  cars  of  all  kinds,  and  is 
acquainted  with  mode  of  con- 
struction, may  testify  as  an  expert 
on  the  question  of  construction 
and  give  an  opinion  as  to  what  is 
a  proper  or  improper  construc- 
tion  Neb.  463 

persons  having  several  years*  ex- 
perience in  railroading,  and 
knowledge  as  to  manner  of  con- 
structing roadbeds,  competent  to 
testify  and  to  express  an  opinion 
as  to  whether  roadbed  at  a  cer- 
tain place  was  properly  or  im- 
properly constructed Neb.  463 
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